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False  BepresentcUion^DeceU — Action — 
Konsuii, 

The  defendant  caused  to  he  inserted  in  a 
public  newspaper  an  advertisement  for  the 
letting  by  tender  with  immediate  possession 
^^all  that  farm,*'  Sfc,  (describing  it).  The 
plaintiff,  heliemng  in  the  hona  fides  of  such 
advertisement,  and  desiring  to  become  tenant 
of  a  place  of  the  description  advertised,  was 
induced  to  taJce  and  did  take  trouble  and 
incurred  expense  in  going  to  and  inspecting 
the  property,  and  in  the  employment  of 
persons  to  inspect  and  value  it  for  him,  with 
a  view  cf  his  becoming  tena/nt  thereof.  The 
defendant  knew  at  the  time  he  caused  the 
advertisement  to  be  published  that  he  had  not 
power  toletthe  said  farm,  and  in  fact  the  said 
farm  was  not  to  be  let,  and  the  defendant 
caused  the  advertisement  to  be  issued  to  serve 
some  purpose  of  his  own  other  than  that 
appearing  by  the  advertisement.  Upon  the 
above  facts,  disclosed  by  the  particidars  in  a 
plaint  in  a  County  vourt,  the  Judge  di- 
rected a  nonsuit,  holding  that  no  cause  of 
action  was  disclosed : — Held,  upon  appeal, 
that  the  Judge  was  wrong,  and  that  he 
ought  to  have  heard  the  evidence, 

CisE  stated  npon  i^peal  firom  a  Connty 
Conrt 


This  is  an  action  of  tort  brought  in  the 
County  CouH  of  Montgomeryshire. 

The  particulars  of  the  plaintiff's  claim 
in  the  said  action  were  and  are  in  the 
words  following  (that  is  to  say) — 

The  plaintiff  sues  the  defendant  in  tort 
for  legal  fraud  and  deceit  committed 
under  the  following  circumstances :  For 
that  the  defendant  in  or  about  March, 
1872,  caused  to  be  inserted  in  a  public 
newspaper  called  the  Cambrian  News  an 
advertisement  for  the  letting  by  tender 
with  immediate  possession  of  all  that 
farm,  mansion  house  and  mill  called 
Dolangwyn,  situate  in  the  parish  of 
Towyn,  in  the  county  of  Merioneth,  con- 
taining  400  acres  (more  or  less),  together 
with  an  extensive  sheep-walk  or  moun- 
tain pasture  carrying  1,000  sheep.  And 
the  plaintiff,  believing  in  the  bona  fides  of 
such  advertisement,  and  desiring  to  be- 
come tenant  of  a  place  of  the  description 
advertised,  was  induced  to  take  and  did 
take  considerable  trouble  and  pains,  and 
incurred  considerable  costs  and  expenses  in 
going  to  and  inspecting  the  property,  and 
in  the  employment  of  persons  to  inspect 
and  value  it  for  him,  with  a  view  to  his 
becoming  tenant  thereof;  whereas  it 
afterwards  appeared  that  the  defendant 
had  no  power  to  let  the  property  as  ad- 
vertised and  caused  the  advertisement  to 
be  issued  to  serve  some  purpose  of  his 
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own  other  than  that  appearing  by  the 
advertisement. 

The  action  came  on  for  trial  on  the 
27th  day  of  February,  1873,  before  me, 
the  Judge  of  the  County  Court  aforesaid. 
Neither  party  demanded  a  jury. 

The  plaintiff's  advocate  applied  to  have 
the  particulars  amended  by  inserting  the 
words,  "  The  defendant  knew  at  the  time 
he  caused  such  advertisement  to  be  pub- 
lished that  he  had  not  power  to  let  the 
same  farm,  and  the  said  farm  was  not  to 
be  let." 

I  was  of  opinion  that  the  particulars 
filed  did  not  disclose,  and  if  amended  in 
the  manner  required  by  the  plaintiff's 
advocate,  would  not  disclose  a  good  cause 
of  action,  and  directed  that  the  plaintiff 
should  be  nonsuited. 

The  question  for  the  opinion  of  the 
Court  of  Queen's  Bench  is,  whether  the 
particulars  filed  disclose,  or  whether  if 
amended  in  the  manner  required  by  the 
plaintifi^  they  would  disclose  a  good  cause 
of  action  ? 

Lopes f  for  the  appellant  (the  plaintiff). 
— ^The  learned  Judge  was  wrong  in  de- 
clining to  hear  the  case,  as  the  plaintiff 
might  have  proved  that  he  had  a  good 
cause  of  action  against  the  defendant. 
The  allegations  in  the  particulars,  es- 
pecially with  the  proposed  amendment, 
were  sufficient  to  shew  that  there  had 
been  a  fraudulent  misrepresentation  by  the 
defendant.  The  Judge  has  precluded 
the  plaintiff  from  proving  his  case  by 
.  evidence. 

[QuAiN,  J. — It  was  a  question  of  feet 
to  be  tried,  whether  or  not  the  plaintiff 
had  relied  upon  the  allegations  in  the 
Advertisement.] 

Yes ;  and  it  is  alleged  in  the  plaint  that 
he  did  believe  in  the  bona  fides  of  the 
advertisement.  In  Gerhard  v.  Bates  (1) 
Lord  Campbell,  C.J.,  in  delivering  the 
judgment  of  the  Court,  said,  "  We  consi- 
der it  clear  law,  that  if  A  fraudulently 
makes  a  representation  which  is  false, 
and  which  he  knows  to  be  false,  to  B, 
meaning  that  B  shall  act  upon  it,  and 
B,  believing  it  to  be  true,  does  act  upon 
it,  and  thereby  suffers  a  damage,  B  may 

(1)  2  E.  &  B.  476;  s.  c.  22  Lftw  J.  Eep.  (n.s.) 
Q,B.864. 


maintain  an  action  upon  the  case  against 
A  for  the  deceit ;  there  being  here  the 
conjunction  of  wrong  and  loss  entitling 
the  injured  and  suffering  party  to  a 
compensation  in  damages."  An  adver- 
tisement in  a  public  newspaper  imports 
an  intention  that  the  public  should 
read  it,  and  in  this  case  that  they  might 
go  to  see  the  ferm.  The  plaintiff  could 
be  called  as  a  witness,  and  would  sustain 
the  allegation  that  he  did  rely  upon  the 
advertisement.  [He  also  referred  to 
Harris  y.Nicherson  (2).] 

T.  8*  Pritchard,  for  the  respondent. — 
The  case  must  be  treated  as  upon  a  de- 
murrer to  the  particulars  as  amended. 
The  form  of  this  advertisement  is  so  gene- 
ral and  vague  that  it  shews  the  defendant 
did  not  mean  that  it  should  be  acted  upon. 
No  time  is  fixed  within  which  the  sale  is 
to  take  place.  No  address  is  given  with 
respect  to  any  application  for  a  view  or 
for  particulars.  It  is  only  in  the  nature 
of  a  preHminary  advertisement.  It  was 
not  a  natural  consequence  that  a  person 
should  employ  surveyors  to  inspect  and 
view  and  take  journeys  without  commu- 
nicating with  the  defendant.  K  the  de- 
fendant is  to  be  held  liable  it  would  be 
depriving  him  of  the  liberty  of  withdraw- 
ing from  the  sale  except  upon  payment  of 
all  the  expenses  incurred,  it  may  be,  by  a 
large  number  of  persons.  In  Harris  y. 
Nickerson  (2)  it  was  held  that  there  was 
no  implied  contract  on  the  part  of  the 
vendor  to  indemnifya  person  who  attended 
a  sale,  which  had  been  advertised,  to  buy 
certain  articles  inserted  in  the  catsJogues 
of  sale,  but  which  articles  were  with- 
drawn from  the  sale,  against  the  expense 
and  inconvenience  which  he  had  incurred, 
and  Quain,  J.,  in  delivering  his  judgment 
says,  "To  uphold  the  decision  of  the 
Judge  in  the  Court  below,  it  would  be 
necessary  to  go  to  this  extent,  that  when- 
ever a  person  advertises  goods  for  sale,  he 
must  be  held  to  be  not  at  liberty  to  with- 
draw them  from  the  sale  or  be  Hable  to  an 
action,  even  though  the  person  bringing 
it  may  have  gone  generally  to  the  sale,  and 
bought  other  goods  there.  I  think  to  in- 
troduce such  a  principle  without  strong 
authority  would  be  very  mischievous." 

(2)  42  Law  J.  Rep,  (n.s.)  Q.B.  171 ;  b.  c.  Law 
Eep.  6  Q.B.  286. 
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And  ArcbilJald,  J.,  says,  ''  I  can  ^qnite 
nnderstand  that  if  a  false  and  frandnlent 
lepresentation  were  to  be  made  that  a 
sale  had  been  fixed  for  a  certain  day,  and 
persons  thereby  indnced  to  go  to  the  place 
appointed^  so  as  to  lose  their  time,  that 
Uiey  might  be  entitled  to  bring  an  action 
against  the  person  making  the  represen- 
tation." Bat  here  there  was  do  such 
definite  invitation  to  view  and  employ 
others  to  view.  In  Gerhard  v.  Bates  (1) 
there  was  an  express  allegation  in  the 
second  oonnt  that  the  defendant  intended 
to  indnce  the  pnblic  to  become  purchasers, 
and  their  becoming  so  was  the  direct  and 
natural  consequence  of  the  false  prospec- 
tus issued  by  him. 
Lopes  was  not  called  on  to  reply. 

Blackbubk,  J. — I  think  that  the  Judge 
was  wrong  in  directing  a  nonsuit.  The 
question  is  not  whether  or  not  the  plaintiff 
has  a  cause  of  action  against  the  defendant, 
bat  whether,  upon  the  opening  statement 
of  the  case,  the  allegations  on  behalf  of  the 
plaintiff,  and  the  particulars  of  claim,  there 
appeared  to  be  a  cause  of  action,  taking 
the  allegations  to  be  true — whether  upon 
the  idlegations  of  the  plaintiff  there  was  a 
caose  of  action  which  he  sought  to  prove. 
I  do  not  say  that  if  it  is  clear  upon  the 
opening  statement  and  the  particulars  that 
there  cannot  be  a  cause  of  action,  the 
Judge  is  not  entitled  to  direct  a  nonsuit, 
bat  in  a  case  where  a  cause  of  action  may 
he  shewn,  the  Judge  should  hear  the  case 
before  he  directs  a  nonsuit.  In  the  case 
before  ns  it  would  seem,  taking  the  par- 
ticolars  to  have  been  amended  as  proposed, 
that  it  is  alleged  on  behalf  of  the  plaintiff 
that  the  defendant  had  inserted  the  ad- 
rertisement  in  a  public  newspaper,  and, 
as  ^e  plaintiff  alleges,  from  some  indirect 
motive,  there  being  no  fetrm  which  could 
be  let  as  advertised.  If  that  was  done  for 
the  purpose  of  the  advertisement  being 
read  by  persons  who  might  be  looking 
out  for  a  fJEtrm,  and  might  enquire  about 
it,  and  come  to  look  at  the  farm  so  adver* 
tised  we  must  take  it  that  there  was  a 
representation  which  may  be  treated  as 
having  been  made  to  the  plaintiff.  The 
role  is  laid  down  in  Swift  v.  Winterhotham 
(3)y  where  it  is  said,  "  It  is  now  well 

(3)  42  Law  J.  Bep.  (n.8.)  Q3.  1 1 1. 


established  that  in  order  to  enable  a  per* 
son  injured  by  a  fSalse  representation  to 
sue  for  damages,  it  is  not  necessary  that 
the  representation  should  be  made  to  the 
plaintiff  directly;  it  is  sufficient  if  the 
representation  is  made  to  a  third  person 
to  be  conmiunicated  to  a  class  of  persons 
of  whom  the  plaintiff  is  one,  or  even  if  it 
is  made  to  the  public  generally,  with  a 
view  to  its  being  acted  on,  and  the  plain, 
tiff,  as  one  of  die  public,  acts  on  it  and 
suffers  di^mage  thereby."  We  think  that 
the  law  on  this  subject  is  correctly  stated 
by  Pollock,  C.B.,  in  Bedford  v.  Bagshawe 
(4)  :  "  Generally  a  false  and  fraudulent 
statement  must  be  made  with  a  view  to 
deceive  the  party  who  makes  the  com- 
plaint, or,  at  all  events,  to  deceive  the  class 
to  whom  he  may  be  supposed  to  belong, 
although  he  may  not  be  individually  and 
particularly  intended .  There  must  always 
be  evidence  that  the  person  charged  with 
the  false  statement  and  the  fraudulent 
conduct,  had  in  his  contemplation  the  in- 
dividual making  the  complaint,  or,  at  all 
events,  that  the  individual  making  the 
complaint  must  have  been  one  of  those 
whom  he  ought  to  have  been  aware  he 
was  injuring  or  might  injure  by  what  he 
was  doing.'* 

I  was  not  a  party  to  the  decision  of 
that  case,  but  I  agree  with  the  law  as  so 
laid  down  in  the  considered  judgment  of 
the  Court.  Even  if  I  did  not,  of  course 
I  should  be  bound  by  it.  We  must, 
therefore,  take  the  statement  in  these 
particulars  to  have  been  made  by  the 
defendant  to  the  plaintiff.  Barley  v.  WaU 
ford  (5),  while  it  recognises  the  doctrine 
laid  down  in  Golliiis  v.  Evaiis  (6),  revers- 
ing the  judgment  of  this  Court,  pointedly 
saves  the  case  of  a  falsehood  uttered  by  a 
person  with  a  view  to  his  own  lucre.  I 
think  that  the  Judge  was  premature  in 
directing  a  nonsuit. 

QuAiN,  J. — I  am  of  the  same  opinion. 
I  think  that  the  case  must  go  back  in  order 
that  it  may  be  heard  upon  the  merits. 
I  do  not  say  that  a  Judge  may  not  direct 

(4)  4  Hurl.  &  N.  633 ;  s.  c.  29  Lav  J.  Rep. 
(n.8.)  Exch.  65. 

(6)  9  Q.B.  Rep.  197;  s.  c.  16  Law  J.  Rep. 
(N.8.)aB.  369. 

(6)  6  Q.B.  Rep.  820 ;  s.  c.  13  Law  J.  Rep.  (k.s.> 
Q.B.  180. 
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a  nonsuit  upon  tbe  opening  of  the  case, 
but  where,  as  in  the  Connty  Courts,  there 
are  no  written  pleadings,  such  a  course 
should  not  be  adopted,  unless  it  appears 
in  the  plainest  way  that  there  is  not  any 
cause  of  action.  Frima  faciey  these  par- 
ticulars with  the  proposed  amendment 
do,  I  think,  disclose  a  cause  of  action. 
The  plaintiff,  knowing  that  he  had  no 
power  to  let  the  farm,  jBalsely  represented 
that  he  could  let  it  with  immediate-  pos« 
session.  He  publishes  to  the  world  that 
all  persons  who  were  interested  in  the 
matter,  or  who  might  wish  to  take  the 
farm,  might  go  and  look  at  it.  The  plain- 
tiff acts  upon  the  representation  and  has 
sustained  loss  thereby.  Taking  the  facts 
as  originally  stated  in  the  particulars,  toge- 
ther with  the  amendment,  it  cannot  be 
said  that  there  could  not  be  proof  of  a 
good  cause  of  action. 

Abchibald,  J.  —  I  am   of  the  same 
opinion. 

Judgment  for  the  appellant. 


Attorneys — Jones,  Blaxland  &  Son,  agents  for 
Atwood,  Aberystwith,  for  the  appellant;  J. 
Keedham,  agent  for  C.  G.  Brown,  Bilston,  for 
the  respondent. 
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Estoppel — WUl  by  Tenant  by  the  Curtesy 
-^Tenant  for  Life — Bemainderman — Heir- 
at-LoM  barred  by  Statute  of  Limitations, 

B,  A,f  tenant  by  the  curtesy  of  an  estate 
of  freehold  of  inJieritance,  died  in  1820, 
after  making  a  will  by  which  he  devised  the 
freehold  to  trustees  in  trust  for  his  daughter 
Rebecca^  for  life^  and  after  her  decease  to 
his  grandson,  W,  B,  Certain  aimuities 
were  payable  under  the  will,  and  were  paid 
by  Rebecca,  The  testator  died  m  the  year 
1855,  and  at  and  after  his  death  Rebecca 
remained  in  possession.  In  1849  Vie  plain- 
tiff bought  of  W,  B,,  the  remainderman,  all 
his  interest  in  thefreeJiold,  In  1863  Rebecca 
sold  the  freeliold  to  the  defendant,  and  in 
1872  she  died,  whereupon  the  plaintiff  de- 
ma/nded  possession  and  brought  a/n  action 
of  qectment  against  the  defendant  to  recover 


possession: — Held,  that  Rebecca  having 
taken  under  tJis  wUl,  and  having  acted 
under  it,  would  have  been'  estopped  from 
asserting  that  it  was  invalid  and  that  by 
reason  of  her  possessioti  for  twenty  years 
she  was  entitled  to  the  fee;  that  the 
defendant,  who  claimed  through  her,  was 
estopped  in  like  manner,  and  that  consc 
qv^itly  the  plaintiff  who  had  purchased 
from  W.  B,,  the  reinaiderman,  was  entitled 
to  recover  from  the  defendant. 

This  was  an  action  of  ejectment, 
brought  to  recover  possession  of  a  certain 
dwelling-house  and  premises,  situate  in 
the  parish  of  Burham,  in  the  county  of 
Somerset,  more  particularly  described  in 
the  writ. 

The  case  came  on  to  be  tried  before 
Grove,  J.,  at  the  Spring  Assizes,  1873, 
held  at  Taunton,  when  a  verdict  was 
found  by  consent  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  the  following  case,  the  Court 
to  be  at  liberty  to  draw  from  the  facts 
stated  therein  cdl  the  inferences  which  a 
jury  might  have  drawn. 

CASE. 

1.  In  the  year  1820,  one  Robert  Ames- 
bury  was  seised  and  possessed  as  tenant 
by  the  curtesy  of  England  of  (inter  alia) 
the  premises  mentionoi  in  the  writ  of  eject- 
ment hereinafter  called  the  "  disputed  pre- 
mises." 

2.  Robert  Amesbury  was  twice  mar- 
ried. By  his  first  wife,  Hannah,  who  died 
intestate  about  the  year  1812,  and  who 
was  seised  and  possessed  of  an  estate  of 
freehold  of  inheritance  in  the  disputed 
premises,  he  had  issue  four  daughters, 
first,  Rebecca;  second,  Fanny;  third, 
Lydia ;  and  fourth,  Maria ;  and  one  son, 
Joseph.  His  second  wife,  Mary  Locke, 
was  a  sister  of  his  first  wife. 

3.  On  the  15th  of  April,  1800,  the  said 
Fanny  Amesbury  married  one  William 
Board,  and  by  him  had  issue  three  sons, 
first,  William ;  second,  Robert  (the  plain- 
tiff) ;  and  third,  Joseph.  The  said  Fanny 
Amesbury,  afterwards  Fanny  Board, 
died  a  few  years  afterwards ;  and  William 
Board,  about  the  year  1818,  married  her 
sister,  the  said  Rebecca.  The  defendant, 
Thomas  Board,  is  the  son  of  William 
Board  and  the  said  Rebecca. 
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4.  Robert  Ameslmry  died  In  the  year 
1820,  haying  preyioudj  duly  made  and 
executed  his  will  (whereof  the  said 
Joseph  Amesbnry  was  sole  ezecntor), 
dated  the  24th  day  of  May,  1819,  and  a 
codicil  to  the  said  will,  dated  ihe  23rd 
diy  of  Angnst,  1820.  By  his  will,  the 
said  Robert  Amesbnry  (hereinafter  called 
the  testator),  deyised  (amongst  other 
things)  to  William  Adams  and  John  Bun- 
combe, as  trustees,  the  disputed  premises 
"  in  trust  for  his  said  daughter,  Kebecca, 
for  her  Ufe,  and  the  life  of  the  said 
William  Board,  to  liye  in,  proyided  they 
or  one  of  them  should  pay  unto  the  tes- 
tator's three  grandsons,  the  said  William, 
Bobert  (the  plaintiff),  and  Joseph,  the 
aimual  sum  of  dl.  each,  and  after  the 
decease  of  the  said  Bebecca,  the  said  tes- 
tator deyised  (inter  alia)  the  said  disputed 
premises  to  his  grandson,  William,  charged 
with  two  annuities  of  71.  each,  payable  to 
the  said  Bobert  Board,  the  pliontiff,  and 
Joseph  Board  for  their  liyes."  The  three 
unnuitieB  of  8/.  each  were  duly  paid  until 
1826,  to  the  said  William,  Robert  and 
Joseph  Board  respectiyely  by  the  said 
Rebecca  Board,  and  after  the  year  1826, 
to  the  said  Joseph  Amesbury  and  Robert 
Board  respectiyely  under  ^the  circum- 
Bfancee  hereinafter  appearing. 

5.  The  said  testator  also  deyised  to  his 
only  son,  Joseph,  certain  other  premises, 
situate  in  the  pansh  of  Huntspill,  charged 
with  an  annuity  of  lOZ.  payable  to  the 
testator's  second  wife- for  her  life,  and 
after  her  decease,  to  her  children  (except- 
ing one  Ann  Board)  for  their  liyes  as 
joint  tenants. 

6.  By  the  said  codicil  the  said  testator 
charged  the  premises  situate  at  Huntspill 
afer^aid,  with  a  further  sum  of  bl.  per 
annum  to  be  paid  during  her  natural  life 
to  the  said  Rebecca^  the  second  wife  of  the 
said  William  Board,  and  proceeded  to 
direct  and  will  as  follows — 

"And  my  will  is,  and  I  do  hereby  further 
declare,  that  if  my  said  son,  Joseph  Ames- 
harj,OT  hishein^executorsJadmiLtrators 
or  assigns,  shall  call  into  question  or  dis- 
pute theyalidityof  the  marriage  of  me  with 
Mary  Locke,  or  the  marriage  of  William 
Board  with  my  daughter,  Rebecca,  then 
and  in  such  case  1  declare  the  deyises  and 
bequests  by  me  before  giyen  to  my  said 


son,  Joseph  Amesbury,  to  be  reyoked,  null 
and  yoid,  and  1  do  hereby  giye  and  deyise 
the  same  with  their  and  eyery  of  their 
appurtenances  unto  either  of  them  whose 
marriage  may  be  called  into  questioui 
*  their  heirs  and  assigns  for  oyer." 

7.  The  said  will  and  codicil  were  proyed 
on  the  4th  of  Noyember,  1820,  by  the 
said  Joseph  Amesbury.  The  said  Joseph 
Amesbury  accepted  the  benefit  of  the 
deyises  to  him  contained  in  the  said  will, 
and  neyer  disputed  or  called  into  question, 
nor  haye  his  heirs,  executors  or  adminis- 
trators oyer  since  his  death,  which  took 
place  about  the  year  1855,  disputed  or 
called  into  question  the  ysJidity  of  the 
said  marriages  or  either  of  them. 

8.  At  the  death  of  the  testator,  the 
said  Rebecca  and  William  Board  were 
residing  with  him  upon  the  disputed 
premises,  and,  upon  the  death  of  the  tes- 
tator, the  said  Rebecca  and  William  Board 
contined  to  remain  in  the  actual  enjoy- 
ment and  occupation  of  the  same. 

9.  In  the  year  1826,  the  plaintiff  pur- 
chased of  lus  brother,  Joseph  Board, 
Joseph  Board's  annuity  of  32.,  and  from 
the  date  of  the  death  of  the  testator  down 
to  the  year  1834,  the  plaintiff  receiyed 
the  sum  of  the  two  annuities  from  the 
said  Rebecca  Board.  In  or  about  the 
same  year  1826,  William  Board,  brother 
of  the  plaintiff,  sold  his  annuity  of  dl,  to 
the  said  Joseph  Amesbury,  who  was  in 
the  habit  of  regularly  each  year  deducting 
the  amount  thereof  from  the  annuity  pay- 
able by  him  to  the  said  Rebecca  Board 
under  the  proyisions  of  the  said  will  and 
codicil. 

10.  In  the  year  1837,  William  Board, 
the  reputed  husband  of  Rebecca  Board, 
died,  leaying  the  said  Rebecca  in  occupa- 
tion of  the  said  disputed  premises. 

11.  In  the  year  1842,  the  said  annuities 
payable  to  the  plaintiff  and  his  brother 
William,  were  m  arrear.  The  plaintiff 
pressed  for  payment  of  the  arrears ;  and 
eyentually  an  agreement  was  entered  into 
on  the  3rd  of  Noyember,  1842,  between 
Rebecca  Board  and  the  plaintiff  in  order 
to  stop  proceedings  by  the  plaintiff  for  the 
recovery  of  arrears  of  the  annuities  pay- 
able by  Rebecca,  by  which  it  was  agreed 
that  Rebecca  should  giye  up  possession 
to  Robert  Board  of  cei^bain  pieces  of  land, 
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and  tliat  he  sbonld  acquit  lier  of  all  the 
annuities  which  might  become  due  out  of 
the  estate  during  her  life. 

12.  The  plaintiff  in  pursuance  of  this 
agreement  took  possession  of  the  said  two 
pieces  of  land  in  satisfaction  of  the  said 
annuities,  and  still  remains  in  possession 
of  the  same. 

18.  In  1849,  the  plaintiff  bought  of  his 
brother,  William  Board,  all  William's  re- 
mainder in  the  said  two  pieces  of  land 
last  mentioned,  and  in  the  disputed  pre- 
mises. 

14.  In  April,  1863,  the  said  Rebecca 
Board  sold  the  said  disputed  premises  by- 
auction  to  her  son,  Thomas  Board,  the 
defendant.  The  plaintiff,  with  his  legal 
adviser,  attended  the  sale,  and  the  latter 
publicly  stated  on  behalf  of  the  plaintiff 
that  the  said  Rebecca  Board  had  no  right 
to  sell  the  said  disputed  premises,  but  the 
defendant  nevertheless  persisted  in  pur- 
chasing the  said  premises,  and  the  same 
in  pursuance  of  the  said  sale  were  duly 
conveyed  by  Rebecca  Board  to  the  de- 
fendant. 

15.  For  many  years  prior  to  the  said 
sale,  and  down  to  May,  1872,  the  said 
Rebecca  Board  and  her  son,  the  defen- 
dant, resided  together  on  the  disputed 
premises,  the  land  being  farmed  and 
managed  by  the  said  defendant. 

16.  In  ifay,  1872,  the  said  Rebecca 
Board  died,  and  the  defendant  continued 
in  possession  of  the  disputed  premises. 
On  the  18th  of  June,  1872,  the  plaintiff, 
as  and  being  the  assignee  of  the  interest 
and  remainder  of  his  brother,  William 
Board,  demanded  possession.  Possession 
was  refused,  and  this  action  was  thereupon 
commenced. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  plaintiff  is  entitled 
to  the  said  disputed  premises,  or  to  any 
and  what  part  of  them.  If  the  Court 
should  be  of  opinion  that  the  plaintiff  is 
entitled  to  the  whole  or  any  part  of  the 
said  disputed  premises,  judgment  is  to  be 
entered  for  the  plaintiff  accordingly,  with 
costs  of  suit.  Otherwise  judgment  is 
to  be  entered  for  defendant,  with  costs 
of  suit. 

Charles,  for  the  plaintiff. — Rebecca,  the 
daughter  of  the  testator,  took  under  the 


will,  and  evinces  by  her  acts  that  she  was 
not  a  trespasser.  She  takes  the  advantage 
of  the  will  and  submits  to  the  burthen 
imposed  by  it,  and  would  be  estopped  from 
saying  that  she  was  a  trespasser  and  did 
not  take  under  the  will.  She  could  not 
be  allowed  to  say  that  her  possession  for 
twenty  years  conferred  the  estate  upon 
her.  That  being  so,  all  who  claim  under 
her,  including  the  defendant,  are  equally 
estopped.  The  action  is  therefore  main- 
tainable by  the  plaintiff,  who  has  pur- 
chased of  William  Board,  the  remainder- 
man, under  the  will.  Joseph,  the  son  of 
Robert  Amesbury,  was  the  heir-at-law, 
but  his  right  was  barred  by  the  Statute 
of  Limitations,  and  the  legal  estate  would 
be  in  the  trustees  of  Rebecca  under  the 
will.  Asher  v.  Whitlock  (1)  is  a  case 
very  like  the  present.  There  the  heir- 
at-law  of  the  daughter  took  under  the  will 
as  the  remainderman  in  this  case  does,  and 
the  Court  held  that  he  was  entitled  to 
recover.  See  Hawkesley  v.  HawJcesley  (2). 
In  Anstee  v.  Nelmes  (3),  a  testator  left 
by  his  will  all  his  lands  in  the  parish  of 
Doynton  to  his  daughter,  Mary.  After 
his  death  in  1804,  she  entered  auH  occu- 
pied land  of  the  testator  till  her  death  in 
1843.  Some  of  the  land  upon  which  she 
entered  turned  out  to  be  not  in  the  parish 
of  Doynton,  but  in  another  parish.  Never- 
theless, as  it  was  reputed  to  be  in  the 
parish  of  Do3aiton,  it  was  held  that  the 
testator  must  have  intended  her  to  have 
it,  that  she  held  under  the  will,  and 
that  the  remainderman  under  the  will  was 
entitled  to  the  land  as  against  the  devise 
of  Marv.  Martin,  B.,  said,  in  the  course  ox 
his  juagment,  "  My  impression  is  (if  it 
were  necessary  to  decide  the  point)  that  the 
Statute  of  Limitations  can  never  be  so 
construed  that  a  person  claiming  a  life 
estate  under  a  will  shall  enter,  and  then 
say  that  such  a  possession  was  unlawful, 
so  as  to  give  to  his  heir  a  right  against 
the  remainderman.  I  think  that  no  Court 
would  so  construe  it."  And  in  the  course 
of  the  argument  the  learned  Baron  said, 
"  If  a  person  takes  under  a  will,  and  is 


(1)  35  Law  J.  Rep.  (n.s.)  Q.B.  17;  b.c.  Law 
Rep.  1  Q.B.  1. 

(2)  11  Hare,  230. 

(3)  1  Hurl.  &  N.  226;  s.  c.  26  Law  J.  Rep. 
(y.8.)  £xch.  5. 
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g]]ow^^c3  to  hold,  and  contdnnes  to  hold  in 
that  cslisjffacter,  I  think  that  he  would  bo 
estopp^ad  from  saying  that  he  did  not  so 
take  fc^ae  property." 

T.      W.  SauTiders,  for  the  defendant. — 

The    ^plaintiff   has  no    cause  of   action. 

Bobaz*ii  Amesbnry,  being  tenant  by  the 

curtesjr  simply,  had  no  power  to  devise 

the  IshiXid  by  wiU.  He  did,  however,  devise 

it,  aikd  all  the  parties  interested  recognised 

the  ^vdH,  until  at  last  it  was  thought  that 

the  plaintiff  might  lay  claim  to  the  land. 

The  oases  which  have  been  cited  are  dis- 

tinguisbable,  because  there  was  in  those 

cases    a  devisable  interest.    Bat  snch  is 

not    tlie  case    here;    Robert  Amesbnry 

had    no  estate  which  he  conld  devise. 

The       remainderman,     William,    cannot 

t&ke   any  estate  under  such  a  will,  which 

mvimt     be   treated    as    a  nullity.      His 

^^<iee  cannot  recover  against  the  defend- 

^K  '^ho  is  in  possession. 

OHc/rle9  replied. 

SuiCKBUBK,  J. — In  this  case  I  think 

^  plaintiff  is  entitled  to  our  judgment. 

^Vtert  Amesbnry   was    tenant  by  the 

cnrt^sy,  and  consequently,  as    soon   as 

^0     died,    his    estate   was    determined. 

Joseph  Amesbnry  was  the  person  who, 

then  bdng  heir-at-law,  would  be  entitled 

*o  t-nm  everyone  out  of  possession,  but 

^l>ert  Amesbnry  made  a  will  leaving 

*^^    property  to  his  daughter,  Eebecca, 

^or*    hfe,  with   remainder  to  William  in 

w.     Rebecca  was  permitted  to  come  in 

*^^  enjoy  and  hold  under  that  will ;  she 

P^^ja  the  legacies,  and  acts  under  the  will. 

V    ^  clear  that  she  was  allowed  to  con- 

^^'O.e  in  possession   because  she  was  a 

p^visee  under  the  will.     She,  after  the 

^P^e  of  twenty  years  (whether  the  twenty 

T^^Ts  or  not  had  elapsed  is  not  material 

^^    the  view  I  take),  or  after  a  lapse 

?^   time,  sets  up  that  she  has  the  estate 

^^    fee.     She  lets  in  the  defendant  who 

*^*^inied  under  her,  and  being  privy  in 

^^t4tte  to  her,  is  subject  to  all  the  estop- 

P^Vs  that  would  have  taken  effect  upon 

^^t".    Then  comes  the  question — Rebecca 

'^Ying  taken  under  the  will  that  gave  her 

^^  entate  for  life,  is  she  not  estopped  from 

^ W  as  against  William  or  the  person 

who  claims  firom  hmi,  that "  the  will  under 

^hich  I  come  in  as  tenant  for  life,  and 


under  which  William  was  entitled  as  re« 
mainderman,  is  altogether  void,  for,  aU 
though  I  was  let  in  and  enjoyed  ond^  it, 
nevertheless  I  will  say  it  was  altogether 
void,  and  the  third  person,  Joseph,  ia  en- 
titled to  the  land ;  the  twenty  years  have 
elapsed,  he  therefore  cannot  mieddle  with 
it,  and  I  say  I  will  prevent  you,  William, 
taking  possession  under  the  will,  because 
Joseph  in  the  interim  has  lost  his  right." 
I  am  of  opinion  that  she  cannot  do  that. 
It  seems  to  me  that  she  claimed  under 
the  wil],  and  retained  possession  under 
the  will ;  and  as  against  everybody  else 
interested  in  the  will,  is  estopped  from 
denying  its  validity.  It  is  the  same  as  a 
tenant  coming  in  under  a  landlord,  who 
is  estopped  from  denying  that  the  land- 
lord  is  entitled.  As  to  the  point  Mr. 
Saunders  argued  that  there  is  adistinction 
between  such  a  case  and  the  present,  be- 
cause Robert  being  only  tenant  by  the 
curtesy  had  nothing  to  devise,  I  think 
that  in  the  greater  part  of  the  decisions 
upon  this  point  the  landlord  had  only  an 
equitable  interest;  and  where  consequently 
the  tenant  obtained  possession  from  a 
man  who  had  nothing,  yet  he  was  estop- 
ped, as  against  him,  until  evicted  by  some 
one  of  a  superior  titJe.  The  consequences 
of  holding  otherwise  would  be  very  dis- 
astrous, for  how  greatly  unjust  it  would 
be  that  the  person  who  was  let  in  under 
the  will,  or  otherwise,  as  being  tenant  for 
life,  and  continued  in  possession  until 
twenty  years  had  elapsed,  was  then  to  step 
forward  and  say,  **  I  will  shew  there  was 
a  latent  defect  in  the  title  of  those  who 
were  before  me,  and  the  estate  really  be- 
longed to  A  B,  and  I  say  that  I  who  come 
in  as  tenant  for  life  now  set  up  that  I  am 
tenant  in  fee,"  that  would  be  very  unjust 
and  wrong.  We  have  an  authority  in 
what  my  brother  Martin  said  in  Ansiee 
v.  Nelmes  (3),  where  he  speaks  of  the 
tenant  for  life  who  comes  in  under  a  will, 
that  she  cannot  set  up  that  the  property 
which  she  holds  under  the  will  had  be- 
come hers  in  fee,  because  it  was  taken 
under  the  will.  That  seems  directly  in 
point ;  it  seems  good  sense  and  good  Law. 
And  I  think  that  all  we  have  to  decide 
here  is  that  Eebecca  having  come  in 
under  the  will,  William,  the  remainder- 
man under  that  will|  has  a  right  to  say 
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that  she  is  estopped  from  denying  that 
the  will  was  valid ;  and  that  the  property 
passed  to  the  remainderman. 

Mellob,  J. — I  am  of  the  same  opinion. 
The  only  person  who  could  have  disputed 
the  possession  of  Eebecca  under  the  will 
was  the  heir-at-law.  He  never  disputed 
the  possession,  and  by  the  operation  of 
the  Statute  of  Limii^tions  he  became 
barred.  Whatever  his  motive  was,  whether 
he  received  advantages  under  the  will  or 
not,  or  whether  he  chose  to  abstain  from 
making  any  claim  or  not,  is  wholly  im- 
material because  the  effect  of  the  statute 
is  absolutely  to  bar  him  at  the  end  of  the 
twenty  years.  That  being  so,  Rebecca 
being  in  possession  all  the  time  under  the 
will,  supposed,  or  alleged  at  all  events,  as 
&r  as  she  was  concerned,  to  be  a  valid 
will,  takes  a  life  estate  under  it.  Then 
the  will  giving  the  remainder  to  another 
person,  she,  during  the  period  of  her  life 
estate,  effects  a  sale,  adversely  to  the  in- 
terests of  the  remainderman  under  the 
win,  of  an  estate  to  the  defendant.  This 
she  could  not  do.  She  accepted,  and  was 
seised  under  the  will ;  she  acted  under  it, 
and  did  everything  in  point  of  fact  which 
she  would  l^ve  done  if  it  had  been  a 
perfBctly  valid  will.  She  does  all  that, 
and  then  she  says,  or  acts  as  if  she  said, 
''  I  will  nevertheless  say  I  have  a  right  to 
dispose  adversely  to  the  remainderman 
who  takes  under  the  will  under  which  I 
have  always  acted,  under  which  I  have 
received  the  property."  I  am  of  opinion 
that  cannot  be  done.  It  would  be  con- 
trary to  the  wholesome  doctrine  of  estop- 
pel applied  to  these  cases,  and  veij 
dangerous,  if  she  could  convert  a  life 
este^  into  an  estate  in  fee  simple,  and 
she  could  accept  the  benefits  under  the 
will  to  a  certain  estate,  and  then  say  the 
will  is  valid  so  far,  but  invalid  as  regards 
the  rest  of  it.  That  cannot  be  done,  and 
therefore  I  agree  in  this  case,  the  question 
really  arising  between  two  persons — one 
claiming  under  the  will,  and  the  other 
under  the  remainderman — that  the  title 
of  the  remainderman  must  prevail,  and 
therefore  that  the  plaintiff  is  entitled  to 
our  judgment. 

QuAiK,  J. — I  am  of  the  same  opinion.  I 
decide  this  case  on  the  simple  point  that  a 
person  who  assumes  to  take  under  a  will 


and  acts  on  such  will  in  paying  legacies, 
cannot  afterwards  turn  round  and  place 
himself  in  a  different  position,  and  maintain 
that  he  is  in  a  position  adversely  to  those 
who  took  under  the  same  will.  It  seems 
to  me  that  Rebecca  having  gone  in  with 
that  title,  is  estopped,  as  against  all  those 
who  take  a  remainder  under  the  will, 
from  saying  in  fact  that  her  &ther,  Robert 
Amesbury,  nad  not  the  right  to  make  the 
will.  The  only  difficulty  I  had  about  it 
was  to  see  where  the  legal  estate  was. 
As  soon  as  the  title  of  Joseph  Amesbury, 
the  heir-at-law,  was  barred  at  the  end  of 
the  twenty  years,  where  was  the  legal 
estate  ?  It  would  have  gone,  under  or- 
dinary circumstances,  to  those  who  were 
in  actual  possession  of  the  property  dur- 
ing those  twenty  years.  Rebecca  was  in 
actual  possession  of  it  during  those  twenty 
years,  and  then  the  estoppel  would  apply 
as  between  her  and  the  other  parties  under 
the  will .  Therefore  the  effect  between  them 
is  precisely  the  same  as  if  Robert  Ames- 
bury himself  took  the  property  under  the 
devise.  For  these  reasons  I  agree  with 
my  learned  brothers. 

Judgment  for  ths  plairUiff, 


Attorneys — Heed  &  Loyellf  agents  for  Heed  & 
Cook,  Bridgwater,  for  plaintiff;  T.  K.  Edwards, 
agent  for  Lovibond,  Bridgwater,  for  defendant. 


1873         r  ^^^''^^  ^^^  ^^^  ^'  ''^^  I^NDON, 
N        11      1     CHATHAM  AND  DOVBE  BAILWAY 
'     L    COMPANY, 

Gamers  by  Bailtoay — Passenger — Neglu 
gence — Evidence — Over»shooting  Platform 
— Backing  of  Train — Invitation,  to  alight. 

The  m£re  stopping  of  a  train,  and  calling 
out  the  name  of  a  station,  is  no  evidence  of 
an  invitation  to  alight. 

The  plaintiff  was  a  passenger  by  the  de- 
f&ndants^  railway  to  Bro-mley  station. 
As  the  train  arrived  at  Bromley  sits 
heard  ^^  Bromley,  Bromley, ^^  called  out 
several  tim^es.    The  train  was  brought  to  a 
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iiandiHU^  hui  not  before  it  had  partly  over" 
ihot  the  platform.  The  engine  woe  then  on 
the  other  nde  of  a  bridge  adjoining  {he 
platform.  As  the  plaintiff  woe  in  the  act 
of  getting  out^  and  when  her  foot  was  on  the 
dep  of  the  carriage f  the  train  was  put  back 
wUh  ajerk^  and  she  fell  on  the  platform. 
The  period  occupied  by  (he  stoppage  was 
little  more  than  momentary^  and  the  plain- 
Hff  knew  the  station  weU: — ^Held,  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  defendants  to  goto  the  jury. 

Appeal  against  the  mling  of  the  Jadge 
of  the  Westminster  County  Court  npon 
the  &ctB  stated  in  the  following 

CASE. 

1.  This  was  an  action  of  tort  com- 
menced in  Her  Majesty's  Conrt  of  Queen's 
Bench,  and  remitted  to  the  Westminster 
County  Conrt  under  30  &  31  Vict.  c.  14i2. 
B.  10. 

2«  The  plaintiff  lodged  with  the  regis- 
trar of  the  county  court  a  statement  of 
his  cause  of  action,  and  of  the  particulars 
thereof,  which  was  as  follows— 

''The  above-named  sue  the  London, 
Chatham  and  Dover  Bailway  Company 
for  that  the  defendants  were  carriers  of 
passengers  upon  a  railway  from  St.  Mary 
Cray  to  Broznley,  in  the  county  of  Kent, 
for    reward  to  the  defendants,  and  the 
plaintiff,  Maxr  Ann  Lewis,  became  and 
was  received  by  the  defendants  as  a  pas- 
Benger  to  be  bj  them  safely  and  securely 
carried  upon  the  said  railway  on  a  journey 
from  St.  Maiy  Cray  to  Bromley  aforesaid 
for  reward  to  the  defendants,  yet  the  de- 
fendants did  not  safely  and  securely  carry 
the  plaintiff,  Mary  Ajun  Lewis,  upon  the 
said  railway  on  the  said  journey,  and  so 
negligently    and    unskilfully    conducted 
th^selves  in  that  behalf,  and  in  manag- 
ing the  said  railway  and  the  carriage  and 
train  in  which  the  said  Mary  Ann  Lewis 
was  a  passenger  upon  the  said  railway  on 
the  said  journey  as  aforesaid,  that  the 
said    Mary    Ann     Lewis    was    thereby 
wounded  and  injured,  and  has  sustained 
and  will  sustain  serious  bodily  injury, 
and  was  finr  a  long  time  prevented  from 
earning  divers  wages  which  she  would 
otherwise  have  obtained  as  a   washer- 
woman and  otherwise." 
Hsw  Suos,  43.— Q.B. 


And  the  plaintiff^  George  Lewis,  also 
sues  the  defendants  for  that  the  defendants 
committed  the  grievances  in  the  first 
count  mentioned,  as  therein  alleged; 
whereby  the  said  George  Lewis  lost  the 
comfort  and  services  of  the  said  Mary 
Ann  Lewis  for  a  Ion?  time,  and  incurred 
expense  in  nursing  her,  and  in  medical 
attendance,  and  has  been  deprived  of  the 
wages  which  she  would  otherwise  have 
earned  as  a  washerwoman  and  otherwisCi 
and  the  plaintiffs  claim  under  the  first 
count  SOZ.,  and  the  plaintiff,  George 
Lewis,  claims  under  the  second  count 
\hl. 

3.  The  cause  was  tried  on  the  21st 
February,  1872,  before  the  Judge  of  the 
County  Court  and  a  jury,  when  the  jury 
found  a  verdict  for  the  plaintiff  with 
damages  20Z.  This  verdict  was,  on  the 
application  of  the  defendants,  set  aside  by 
the  Judge,  and  a  new  trial  w^  ordered. 

4.  On  the  2l8tof  June,  1872,  the  cause 
was  again  tried  before  the  Judge  of  the 
said  court  and  a  jury. 

5.  The  evidence  given  on  behalf  of  the 
plaintifib  was,  so  feu:  as  is  material,  as  foU 
lows — 

The  plaintiff,  Mary  Ann  Lewis,  on  her 
examination  in  chief  said:  On  the  7th 
October,  1871,  at  a  few  minutes  past  seven 
in  the  evening,  1  started  from  St.  Mary 
Cray  for  Bromley,  in  a  third  class  cam- 
age  of  defendants.  I  paid  Ad.  for  my 
ticket.  The  train  was  late  at  St.  Mary 
Cray.  When  it  arrived  at  Bromley  station 
I  heard  "Bromley,  Bromley,"  cidled  out 
several  times.  1  know  the  station  well. 
After  I  heard  "  Bromley,  Bromley," 
called  out  the  train  stood  still. 

1  was  in  the  act  of  getting  out,  and  an 
old  gentleman  in  the  same  compartment 
with  me  opened  the  door.  1  had  a  basket 
and  a  large  parcel.  When  the  old  gentle- 
man  opened  the  door  I  wanted  to  get  my 
basket.  He  wished  me  to  get  out  first, 
and  said  he  would  hand  me  out  my 
goods. 

1  put  my  hand  on  the  door  and  my  foot 
on  the  step,  and  a  sudden  jerk  of  the 
train  threw  me  off  the  step  on  to  the  end 
of  the  platform. 

When  1  got  up  and  was  getting  out  of 
the  candage  the  train  was  quite  still,  the 
sudden  je&  threw  me  down. 
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I  fell  at  the  edge  of  the  platform,  just 
clear  of  the  bridge,  where  the  platform 
joins  the  bridge.  I  fell  jast  off  the  plat* 
form.  The  jerk  of  the  train  threw  me 
from  the  edge  of  the  door  on  to  the  plat- 
form. I  should  have  &llen  on  to  the 
platform  provided  there  had  been  sufficient 
g^und  to  hold  me.  I  just  went  off  the 
platform. 

Some  wires  were  outside ;  but  for  those 
wires  I  should  have  been  under  the  rail- 
way carriage.  Thej  protected  me  from 
the  wheels  of  the  railway  carriage. 

The  carriage  I  was  in  went  close  to  the 
edge  of  the  platform,  as  near  it  as  it 
could  be. 

If  the  train  had  been  a  little  further 
back  I  should  have  &llen  or  been  upon 
the  platform.  After  the  jerk  the  train 
shunted  back  some  distance. 

My  knee  was  very  much  hurt.  I  was 
taken  to  a  cab.  Eiefore  that  the  guard 
asked  me  if  I  heard  him  call  out  "  Brom- 
ley."  I  said  I  did  not.  He  said  he  called 
out,  '*  Keep  your  seats."  I  did  not  hear 
any  one  ci^  out,  '*  Keep  your  seats."  I 
told  the  guard  that. 

On  cross-examination  she  said — 

I  know  the  Bromley  station  very  well. 
I  had  observed  it  many  times  before  the 
occasion.  I  know  the  platform  goes 
quite  up  to  the  brickwork  of  the  bridge. 
The  brickwork  of  the  bridge  in  fact  joins 
the  end  of  the  station.  When  I  fell  I  did 
not  come  upon  the  ground.  I  was  thrown 
suddenly  from  the  step  of  the  carriage. 
One  foot  was  on  the  step,  and  my  hand 
was  on  the  carriage  door.  I  was  suddenly 
thrown  from  the  carriage  door  to  the 
edge  of  the  platform.  I  came  on  to  the 
wires.  The  wires  adjoin  the  platform; 
they  come  quite  up  to  it ;  they  are  lower 
than  the  platform.  I  found  myself  at  the 
edge  of  the  platform,  upon  the  ground. 

Q. — ^And  as  the  platform  comes  up 
close  to  the  end  of  the  bridge,  you  were 
under  the  bridge? 

A. — ^I  could  not  be  under  the  bridge. 

Q. — ^If  the  platform  came  absolutely 
up  to  the  bridge,  and  you  were  under 
the  bridge,  you  could  not  have  fallen  on 
the  platform? 

A. — ^It  was  not  far  under  the  bridcre. 

Q. — Could  you  have  been  anywhere 
else  than  under  the  bridge  ? 


A, — ^I  could  not  be  under  the  bridge, 

Q, — What  was  near  you  ? 

A. — The  brick  wall  of  the  platform. 
The  brick  wall  was  above  me. 

There  were  other  persons  in  the  car- 
riage. After  the  train  stopped  I  prepared 
to  get  out.  The  old  gentleman  said  I 
was  to  get  out  and  he  would  hand  me  out 
my  basket  and  parcels.  I  was  in  the  act 
of  stooping  down  to  lift  them  up  myself. 
He  opened  the  door. 

He  did  not  caution  me  not  to  get  out 
because  it  was  dangerous  to  do  so. 

I  could  not  exactly  say  whether  he 
opened  the  door  or  any  one  else.  I  know 
I  did  not.  I  do  not  know  whether  any 
other  passenger  opened  the  door.  I 
could  not  say  whether  any  one  from  the 
outside  opened  it.  There  was  nobody 
close  by.     I  did  not  open  the  door. 

Previous  to  leaving  the  train  I  did  not 
hear  anyone  call  out,  "Keep  your  seats," 
Iheardonly  " Bromley,  Bromley."  I  travel 
on  the  line  sometimes  once  or  twice  a 
week,  and  I  know  it  is  the  practice  to 
call  out  the  name  of  the  station  as  the 
train  comes  up  to  it. 

On  re-examination  the  witness  said — 

The  train  was  perfectly  still  when  I 
endeavoured  to  get  out.  I  was  in  the 
front  part  of  the  train — not  in  the  back 
part  of  the  carriages. 

In  answer  to  the  Judge  she  said — 

There  is  an  archwav  at  the  further  end 
of  the  platform  commg  from  St.  Mary 
Cray,  and  the  railway  goes  under  it.  The 
platform  goes  up  to  the  bridge  and  ad* 
joins  it. 

Part  of  the  train  was  standing  under 
the  bridge  when  I  got  out,  and  the 
engine  was  on  the  other  side.  My  car- 
riage was  just  at  the  end  of  the  platform. 
If  my  carriage  had  been  a  little  further 
back  I  should  have  fallen  on  the  plat- 
form. 

I  do  not  know  that  I  fell  against  an 
iron  bar.  I  could  not  tell.  There  is  an 
iron  bar  close  adjoining  the  platform, 
that  is  the  bar  the  wire  is  on. 

Richard  Elliott  examined  caid — 

I  am  a  basket-maker,  and  live  at  Brom- 
ley. On  the  7th  of  October  I  came  in  the 
train  from  Sevenoaks  Junction  to  Bromley. 
The  train  was  due  at  Bromley  at  7.29  p.m. 
It  was  late. 
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^"Vhen  the  train  came  ap  to  Bromley 
Stsk^ion  seyeral  officials  called  ont*, 
"Bromley,"  "Bromley." 

X  was  in  the  hind  part  of  the  train,  and 
ha<^  pot  my  basket  in  the  back  part  of  the 
tRkis  in  the  Inggage  break.  After  "Brom- 
ley^  Bromley,"  was  called  ont  the  train 
stopped.  I  got  ont  and  went  to  the  back 
pokxrt  of  the  tarain.  I  walked  seven  or  eight 
ysfc^pds,  and  then  the  train  shnnted  back 
abo^t  three  or  fonr  yards.  I  did  not  hear 
azmy  guard  or  anyone  call  ont^  "Keep 
yoxi.r  seats." 

"Xhomas  Strong  being  examined  said — 
I  cun  a  plnmber  and  glazier,  and  reside 
at  Bromley.  I  was  a  passenger  in  this 
trswi  from  St.  'Mary  Cray.  I  was  in  the 
(orpG  part  of  the  tndn.  I  had  my  basket 
and  my  frame  of  glass  on  my  back. 

A^en  we  got  to  Bromley  Station  I 

hesuti'' Bromley  "called  three  times.  The 

tmin  came  to  a  stand ;  my  basket  was  on 

the  Beat  of  tlie  carriage.  I  took  my  basket 

^^y  hand  when  the  train  stopped.    The 

^^ine  was  strapped  on  my  back.    1  stood 

^P^Vht  and  bent  over  to  take  hold  of  the 

^       of  the  door.     All  at  once  the  train 

^Y^^^^d  back  and  threw  me  back,  and  my 

Rlas8   went  against  the  back  of  the  car- 

''^^^B,  and  two  large  sheets  of  my  glass 

T^'^fe  broken — snapped  across.     I  was  not 

^JUi-ed.     I  did  not  attempt  to  get  out 

^oeix   the   train  gave  me  that  jerk.     I 

?^^Pped  till  it  came  to  a  stand  again.     I 

^^Txi    no    one  call    out,    "Keep    your 

^>:i  cross-examination  he  said — 
*^l:iey  may  have  called  out,  "  Keep  your 
*®^^"  but  I  did  not  hear  them. 

*-  -was  in  the  fore  part  of  the  train,  at 
{^^  Tipper  end,  near  the  engine,  with  my 
Jf^J^:  to  the  engine,  up  at  the  fore  end  of 
:"^  train — underneath  the  bridge.  I  was 
I"  ^  fce  fore  part  of  the  train  as  it  run  up 
^"^"^^ugh  Bromley.  I  put  my  arm  over  to- 
^^*^  the  door,  and  then  the  train  shunted 
^^k  and  gave  me  a  jerk,  and  then  I  stayed 
^Y*^  the  train  went  back  and  came  to  a 
®^^^d.  I  am  almost  certain  I  was  within 
^»^ree  or  four  carriages  of  the  engine. 

I  cannot  say  how  much  I  was  under 
vi^  bridge. 

I  should  not  call  the  fore  part  that 
"part  which  was  going  to  London.  I 
should  call  it  the  back  of  the  train. 


In  answer  to  the  Judge,  the  witness 
said — 

I  knew  some  portion  of  the  train  was  a 
long  way  beyond  the  station  where  it 
used  to  stay.  I  was  thrown  back.  I  was 
encumbered  with  the  glass  at  my  back, 
and  then  after  the  jerk  the  train  put 
back. 

In  answer  to  a  juror  the  witness  said— « 
I  cannot  exactly  say  whether  the  car« 
riage  I  was  in  when  I  first  attempted  to 
get  out  was  under  the  bridge. 

6.  At  the  conclusion  of  the  plaintiffs' 
case,  the  Judge  stated  that  in  his  opinion 
there  was  no  evidence  of  neglig^ce  on  the 
part  of  the  defendants  to  go  to  the  juryi 
and  that  it  was  his  duty  to  direct  a  non- 
suit, but  the  plaintifib  refused  to  be  non- 
suited, and  the  Judge  thereupon  directed 
the  verdict  to  be  entered  for  the  defend- 
ants. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  verdict  entered  for 
the  defendants  ouffht  to  be  set  aside,  and 
a  new  trial  ordered. 

B,  T.  Williams^  for  the  appellants.-^ 
The  case  for  the  plaintiffs  was,  that  the 
train  had  stopped,  and  that  the  female 
plaintiff  had  an  invitation  to  alight  in  the 
calling  out  of  "  Bromley,  Bromley." 
The  train  had  stopped  several  minutes. 

[Blackburn,  J. — Say  rather  several 
seconds.  She  must  have  known  that  the 
train  had  overshot  the  platform.  We  must 
have  evidence  of  a  negligent  invitation 
to  alight,  given  after  the  stopping.  When 
a  train  overshoots  the  platform  it  must  of 
necessihr  stop  some  little  time  before  it 
can  back.] 

Coclile  V.  The  Smith  Eastern  Badtcay 
Cam2)any  (1)  is  an  authority  for  the  plain- 
tiffs ;  see  especially  the  judgments  of 
Cockbum,  C.J.,  and  Lush,  J. 

[Blackbubn,  J. — This  case  is  quite  dis- 
tinguishable from  Cockle's  Case  (1).  As 
for  the  calling  out  the  name  of  the  station, 
that  was  but  telling  the  plaintiff  what  she 
knew.] 

He  also  cited  Bridges  v.  Tlie  North 
London  Railway  Comjpany  (2). 

(1)  41  Law  J.  Hep.  (n.s.)  C.P.  140. 

(2)  40  Law  J.  Rep.  (n.s.)  Q.B.  188.  It  is  I*, 
lievcil  that  in  this  cntc  an  appeal  is  pending  to  th« 
House  of  Lords. 
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W.  0,  Sanisofif  for  the  respondents, 
was  not  called  upon  to  argne. 

BLACKBimy,  J. — In  this  case  the  ques- 
tion is  whether  there  was  evidence  on 
which  a  jury  could  reasonably  find  that 
the  defendants  were  guilty  of  negligence, 
and  I  am  of  opinion  that  there  was  no  such 
evidence.    It  is  abundantly  clear  from  the 
plaintiff's  own  evidence  that  "  Bromley, 
Bromley,"    was    shouted     out    by    the 
porters,  but  this  was  done  to  convey  in- 
formation   to    the    passengers  that  the 
station  had  been  reached,  and  of  itself 
meant  nothing  more.     On  reaching  the 
station,  the  train  overshot  the  platform,  a 
thing  which  may  happen  from  all  kinds 
of  reasons,  and  does  often  happen.  There- 
upon the  train  began  to  back,  and  just 
before  the  backing,  the  plaintiff  got  out, 
and  received  the  injury.    Now  was  there 
any  negligence  in  the  defendants  causing 
her  to  get  out  ?     Mr.  Williams  says  that 
if  she  supposed  she  was  intended  to  get 
out,  that  would  be  enough.  But  even  if  it 
were,  she  could  not  have  siipposed  it,  for 
she  knew  the  place  well.     I  see  nothing 
on  the  part  of  the  company  to  induce  her 
to  get  out,  when  frx)m  the  circumstances 
stated  she  had  every  reason  to  believe  that 
she  was  not  to  get  out  unless  she  should 
be  expressly  requested  to  do  so.  Ido  not  at 
all  agree  that  "Bromley,  Bromley,"  meant 
"jump  out."  The  callmg  out  of  the  name 
of  the  station  is  generally  done  just  as  the 
train  is  drawing  up  and  before  it  has  quite 
stopped,  and  this  is  a  matter  of  common 
knowledge.   It  is,  in  fiwjt,  done  by  way  of 
preparing  passengers  to  get  out.    As  for 
the  case  of  CocJcle  v.  The  SotUh  Eastern 
Bailtoay  Company  (1),  that  is  as  distin- 
guishable from  the  present  as  it  coald 
possibly  be. 

QuAiN,  J. — I  am  entirely  of  the  same 
opinion.  The  plaintiff  in  this  case  had 
no  ground  for  believing  that  the  train  had 
come  to  a  stand-still,  for  she  knew  the 
station  well,  she  was  in  the  front  part  of 
the  train,  and  the  carriage  in  front  of  hers 
had  gone  quite  beyond  the  platform.  Her 
own  carriage  wps  close  to  the  end  of  the 
platform ;  and  she,  knowing  the  station 
as  she  did,  must  have  known  that  all 
was  not  right,  and  that  the  train  would 
be  backed.     This  being  so,  there  was  no 


opening  of  the  door  by  a  porter,  or 
other  invitation  for  her  to  alight.  She 
did  of  her  own  motion  that  which  the 
company  had  done  no  act  whatever  to  in- 
duce her  to  do. 

Abchibald,  J. — ^I  am  also  of  opinion 
that  there  was  no  evidence  to  go  to  the 
jury.  There  may  indeed  be  conduct  on 
the  part  of  a  company's  servants,  without 
the  opening  of  a  door,  or  requesting  to 
alight,  which  amounts  to  an  invitation  to 
alight.  For  instance,  if  a  train  should 
stop  a  considerable  time,  that  might  be 
an  invitation.  But  here  the  train  had 
goneconsiderablybeyond  the  platform,  and 
the  plaintiff  must  have  been  aware  of  the 
danger  of  getting  out,  knowing  the  station 
as  she  did.  The  time  of  the  stoppage  is 
shewn  to  have  been  very  short,  for  there  is 
the  evidence  of  one  of  the  passengers,  an 
active  man,  that  he  had  got  himself  in 
readiness  to  get  out,  but  the  train  was 
shunted  back  before  he  could  do  so.  It 
must  be  that  the  plaintiff  got  out  very  in- 
discreetly and  hurriedly,  and  at  a  time 
when  she  had  no  intimation  or  invitation 
to  get  out. 

Judgment  for  the  defendants, 

Attomejrs — Martin,    Gregory  &  Bo-wrerman,   for 
appellants ;  W.  Cleauer,  for  respondents. 


1878 

Nov 


78.    1 
.  17.  / 


THE   QUEEN  V.   ROBERTS. 


Coats  of  Prosecution — Order  under  83  ^* 
34  Vict.  c.  23.  s,  d—Batikrujjtcy  Act,  1869 
(32  ^  33  Vict),  c.  71.  5.  17-'0rder  for 
Payment  out  of  Money  taken  from  Persmi 
c<mvicted  at  the  Time  of  his  Apprehension 
— Bankruptcy  of  Convict  "between  Appre- 
hension  and  Sentence, 

By  33  Sf  34  Vict,  c,  23.  s.  3,  'poicer  is 
given  to  any  Court,  hy  which  judgment  is 
pronounced,  upon  the  conviction  of  any  per^ 
son  for  treason  or  felony,  in  addition  to  such 
sentence  as  may  otherwise  hy  law  he  passed, 
to  condemn  such  person  to  the  payment  of 
tike  whole  or  any  part  of  the  costs  or  ex- 
penses  of  the  prosecution ;  and  the  payment 
of  such  costs  and  expenses,  or  any  part 
thereof,  may  he  ordered  hy  the  Court  to  he 
made  out  of  any  moneys  taken  from  such 


V(H-  43.] 


MICHAELMAS  TERM,  1873. 


13 


perM^ft  on  his  appreheimon.    By  the  Batik* 

Tvpfcy  Act,  1869,  32  8f  33  Vict,  c.  71.  *.  17, 

^  tt»^^  a  trustee  is  appointed,  the  registrar 

ihall  le  the  trustee  for  the  purposes  of  this 

Ad  9    ani,  immediately  upon  the  order  of 

oA^udAtaiion  being  made,  the  property  of  the 

iKUiJbrupi  shaU  vest  in  the  registrar.^* 

JB.  vm  convicted  offeton/y  at  a  May  See- 

ikns  of  the  Central  Oriminal  Court;  and 

fks  Court,  crfler  passing  sentence,  made  an 

order,  under  33  ^  34  Vict.  c.  23.  s.  3,  for 

(ks  payment  of  me   costs   of  the  prosecu* 

Uon  ovi  of  money  taJcen  from  him  at  the 

Ume  of  his  apprehension.     He  had  been 

arrestid  on  the  Sth  of  April,  and  on  the  24dh 

(^  April  he   was  adjudged   bankrupt  :— 

Held,  without  deciding  what  would  have 

been  the  case  if  the   money  in  question^ 

though  in  the  possession  of  had  not  really 

Mongoi  to  the  banhmpt,  or  if  the  a/^  of 

hanicTuptcy  had  been  previous  to  his  arrest, 

that  the  order  was  vdlid,  as  the  subsequent 

hankruptcy  could  not  affect  the  rig  Jit  of  the 

Oriwninal  Court  which  had  vested  at  the  time 

(f  <A«  arresL 

C^or  the  report  of  the  above  case  see 
^1  Uw  J.  Rep.  (K.s.)  M.O.  17.] 


^< 


^▼.  10 


.} 


Ex  parte  H.  w.  moses. 


-Attorney — Service  under  Articles — ^^16- 
'f'*^  from  lU-heaUh^e  ^  7  Vict.  c.  73. 
*••  12,  14. 


articled  clerk  who  had  served  under  his 

^^T^^Zesfor  three  of  the  term  of  five  years,  was 

^^*^  absent  from  illness  for  eleven  montJis, 

^f^  On  his  return  served  to  the  end  of  the  term 

A^  ^*i  articles  and  passed  his  final  examina- 

^^  ,• — Held,  that  an  application  for  his 

^^2^^^'ission  as  though  he  had  served  the  full 

T?*****  of  five  years  could  not  be  granted,  but 

Y*^^  he  might  be  allowed  to  complete  his 

■?**»n  by  serving  for  a  further  period  of 

**^^>e»  months. 

^  W.  Moees  was  on  the  2nd  of  July, 

^^^,  articled  to  a  solicitor  for  the  term  of 

^^e  years.    He  served  under  these  arti- 

^^  till  July,  1871,  when  he  became  on- 


weU,  and  under  medical  advice  and  with 
the  consent  of  his  master  went  to  Aus- 
tralia, not  retuminff  till  June,  1872. 

In  Trinity  Term  last  he  passed  his  final 
examination  (1). 

TF.  Wright  now  moved  that  Mr.  Moses 
might  be  admitted  as  an  attorney  of  this 
Court.  The  cases  of  Ex  parte  Mathews 
(2),  where  the  applicant  was  admitted 
though  he  had  been  prevented  by  illness 
from  attending  to  business  during  great 
part  of  the  term  of  his  articles,  on  the 
ground  that  he  had  done  all  in  his  power 
to  qualify  himself.  Ex  parte  Hodge  (3), 
where  the  application  was  granted  though 
the  absence  through  illness  had  been  for  a 
year,  and  Ex  parte  Brutten  (4),  where 
Coleridge,  J.,  observes  that  occasional 
absences  do  not  prevent  the  clerk  from 
making  an  affidavit  that  he  has  served 
five  years,  are  authorities  in  favour  of  this 
application. 

Blackbubn,  J. — ^I  do  not  think  that  we 
ought  to  grant  this  application.  The  ob- 
ject of  the  Act  in  fixing  the  term  of  service 
under  articles  was  to  secure  not  merely 
sufficient  information,  but  the  practical 
experience  to  be  obtained  in  the  actual 
service.  If  the  applicant  can  serve  for  a 
further  period  of  eleven  months,  which  he 
may  possibly  do  by  arrangement  with  his 
former  master,  I  think  we  may  allow  him 
to  be  admitted  as  if  he  had  duly  served 
the  whole  term  under  his  articles.  It 
may  well  be  that  an  absence  for  a  month 
or  two  with  the  consent  of  the  principal 
would  not  be  a  break  in  the  service,  but 

(1)  By  6  &  7  Vict.  c.  73.  ».  12,  the  clerk  "shall 
during  tlie  whole  time  of  sorvico  to  l>e  specified  in 
such  contract,  continue  and  bo  actually  employed 
by  such  attorney  and  solicitor  in  the  proper  busi- 
ness, practice  and  employment  of  an  attorney  and 
solicitor,  save  onlv  and  except  in  the  case  herein- 
before mentioned. 

By  s.  14,  "  Every  person  who  shall  have  been  or 
shall  bo  boimd  as  a  clerk  as  aforesaid  shall, 
before  he  be  admitted  an  attorney  or  solicitor 
according  to  this  Act,  prove  that  he  has  actually 
and  really  served  and  been  employed  by  such 
practising  attorney,  &c.,  during  the  whole  time 
and  in  the  manner  reqiured  by  the  provisions  of 
this  Act" 

(2)  1  B.  &  Ad.  160. 

(3)  2  Jur.  9S9. 

(4)  23  Law  J.  Rep.  (n.s.)  Q.B.  290. 
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the  present  is  a  very  difierent  case.  Here 
the  applicant  daring  the  space  of  eleven 
months  and  while  he  was  at  the  Antipodes, 
was  practically  out  of  the  control  of  his 
master  and  cannot  be  said  to  have  been 
in  his  service.  The  question  in  every  case 
is  one  of  more  or  less,  and  here  I  think 
that  the  absence  was  too  long. 

QuAiN,  J.,  and  Abchidald,  J.,  concurred. 

Application  refused. 


Attorney — T.  Norton,  for  applicant 


1873. 

Nov 


73.     1 
.15.  / 


THE   QUEEN  V,   THE    GUARDIANS 
OF   ST.   OLAVE's   union. 


Poor  Law  —  Bemoval  —  Unemancipated 
ChiXd—IrremovablUy—9  &-  10  Vict  c.  66. 
8.  1—11  ^  12  Vict,  c.  111.  8.  1. 

H.H.^a  spinster  of  the  age  of  nineteen^  had 
resided  as  a  domestic  servant  for  two  years 
in  the  respondeid  xmion  previously  to  6e- 
coming  chargeable  through  illness.  Her 
mother  was  settled  In  the  appellant  union^ 
and  an  inmaie  of  a  workhouse  therein. 
H.  H.  never  gained  a  settlement  in  her  own 
rights  and  has  no  other  settlement  than  that 
of  her  mother : — Held,  that  H.  H.  was  re- 
movahle  to  the  appellant  union, 

[For  the  report  of  the  above  case  see 
43  Law  J.  Rep.  (n.s.)  M.C.  15.] 


1873. 
Nov.  24 


.} 


HODSOLL  V.   TAYLOR. 


Interrogatories — Action  for  Seduction — 
Means  and  Position  of  Defendant, 

In  an  action  for  seduction  it  is  not  allow- 
able  to  interrogate  the  defendant  as  to  his 
present  means  or  what  property  he  is  pos- 
sessed  of.  But  it  is  allotcable  to  interrogate 
him  with  a  viexo  of  obtaining  admissions  from 
him  as  to  his  having  had  sexual  intercourse 
with  the  plaintiff*  s  daughter. 

This  was  an  action  brought  against  the 
defendant  for  the  seduction  of  the  plain- 
tiff's daughter. 

The  plaintiff  proposed  to  interrogate 
the  defendant  as  follows— 


1 .  What  was  your  age  on  your  last  birth- 
day, and  when  was  such  last  birthday  ? 

2.  Are  you  in  the  employment  of 
Messrs.  Waite  &  Saul,  and  at  what 
salary  ?  If  not  in  their  employ,  state  in 
whose  employ  you  are,  and  at  what 
salary  ? 

3.  What  was  your  father's  name,  and 
where  did  he  reside  when  he  died  ? 

4.  Did  he  leave  any  will  ?  if  so,  in  what 
registry  of  the  Court  of  Probate  was  it 
proved  ?  when  and  by  whom  ? 

5.  Were  you  entitled  under  your 
father's  will  to  anjr  real  or  personal  estate, 
or  any  and  what  mterest  therein  respec- 
tively ?  Specify  what  property  you  ac- 
quired under  such  will,  and  whether  any 
and  what  part  of  such  property  has  been 
paid  or  transferred  to  you  and  when  ? 

6.  Did  you,  during  the  year  1872,  and 
up  to  August,  1873,  reside  at  Famingham, 
Kent,  in  the  house  of  Mr.  'Winder,  and 
if  not,  where  did  you  reside  ?  and  is  not 
Mrs.  Winder  his  wife  and  your  mother  ? 

7.  Do  you  know  Matilda  Amelia  Hod- 
soil,  the  daughter  of  the  plaintiff,  and  when 
did  you  first  make  her  acquaintance  ? 

8.  Did  you  not  during  the  years  1872 
and  1873,  and  during  what  parts  thereof 
respectively,  frequently  visit  at  the  house 
of  the  plamtiff  at  Famingham  aforesaid, 
and  did  not  the  said  Matilda  Amelia  Hod- 
soil  during  the  same  period  reside  at  the 
house  of  the  plaintiff,  and  did  she  not 
during  the  same  period  visit  at  the  house 
of  the  said  Mr.  Winder  ? 

9.  Did  you  not  very  frequently  from 
November,  1872,  and  until  August,  1873, 
have  sexual  intercourse  with  the  said 
Matilda  Amelia  Hodsol],  the  daughter  of 
the  plaintiff,  at  the  honse  of  the  plaintiff, 
and  while  she  so  resided  with  the  plain- 
tiff, or  at  what  other  place  or  places,  time 
or  times  P 

10.  Were  you  not  informed  by  the  said 
Matilda  Amelia  Hodsoll  many  tiines  pre- 
viously to  the  month  of  September,  1873, 
that  she  was  pregnant  by  you,  and  did 
you  not  advise  her  to  leave  her  father's 
nouse  and  go  and  reside  in  apartments, 
and  did  you  not  at  the  same  time  tell  her 
that  you  would  find  her  such  apartments, 
and  did  you  not  in  fact  neglect  to  do  so  ? 

11.  Do  you  not  know  that  the  said  Ma- 
tilda Amelia  Hodsoll  was  delivered  of  a 
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child  on  or  about  the  22nd  of  September, 
167B,  and  are  joa  not  the  &ther  of  it  ? 

12.  Did  yon  not  on  the  24ith  of  Sep- 
tember, 1873,  receive  a  visit  from  Mr. 
George  William  Ghorchlev  at  the  connt- 
tin^-honse  or  office  of  ^e  said  Messrs. 
Wa.ite  &  Saul,  and  did  you  not  on  that 
occasion  state  to  the  said  George  William 
Chorchlej,  in  the  presence  of  other  per- 
lonSy  that  jon  had  no  reason  whatever  to 
believe  that  the  said  Matilda  Amelia  Hod- 
loU  had  been  sexually  intimate  with  any 
other  man  than  yourself^  and  did  yon  not 
then  and  there  state  to  the  said  George 
William  Ghorchley,  that  yon  would  will- 
ingly keep  and  maintain  the  said  child  of 
the  said  Matilda  Amelia  Hodsoll  and  re- 
quest him  to  apply  to  the  said  Mr.  Winder, 
your  8tep-&ther,  on  the  subject  of  com- 
pensation to  the  plaintifiP? 

13.  Do  you  not  know  that  Mr.  Gibson, 
the  plaintiff's  attorney,  accordingly  on  the 
27t\i  of  September,  1873,  applied  to  the 
said  Mr.  Winder  on  the  subject  referred 
to  in  tlie  last  paragraph,  and  have  you  not 
in  fihct  seen  the  letter  of  that  date  ? 

X4  Did  you  not,  on  or  about  the  4th  of 
Ootx)ber,  1873,  receive  from  the  said  Mr. 
G-itMon  a  letter  requesting  you  to  make 
ainrsmgements  for  the  maintenance  of  the 
Bfiio^d  child,  and  for  compensating  the  plain- 
tiff  for  the  seduction  of  his  daughter  ? 

15.  Have  you  in  fact  made  or  proposed, 
^^  offered  to  make  any  arrangements 
w^hataoever  with  the  plaintifi*  or  any  per- 
B^n  on  his  behalf  for  the  maintenance  of 
J^ch  child,  or  for  the  support  of  the  said 
^^tUda  Amelia  Hodsoll  ? 

Aji  order  had  been  made  by  Martin,  B., 
^  oliambers,  disallowing  the  said  interro- 
S^^xies,  but  the  learned  Judge  had  made 
^  Order  that  the  answers  of  the  defend- 
^t  ahould  have  respect  to  the  means  of 
^^  defendant  and  what  property  he  was 
P^'^^essed  of,  and  he  framed  the  question 
^  tiheae  terms — "What  are  the  present 
"*^^>ii8  of  the  defendant,  and  what  pro- 
P^^*t;^y  is  he  possessed  of?" 

-^  rale  had  been  obtained  calling  upon 

^^  plaintiff  to  shew  cause  why  the  said 

o^^er  should  not  be. rescinded. 

^  cross  ruleliad  also  been  obtained  by 

^^^  plaintiff  calling  upon  the  defendant 

to  shew  cause  why  the  above-mentioned 

^^er  sbonld  not  be  amended  or  varied, 


and  why  the  interrogatories  or  some  of 
them  disallowed  should  not  be  allowed. 

Olynn  shewed  caase  against  the  rule  to 
rescind  the  order  of  Martin,  B.,  and  sup- 
ported the  rale  obtained  by  the  plaintiff.— « 
This  question  might  be  pat  in  an  action 
for  breach  of  promise  of  marriage,  and 
the  same  rule  ought  to  prevail  in  an  action 
for  sedaction. 

[Blackburn,  J. — I  question  whether 
that  is  so;  the  means  and  position  of 
the  defendant  are  relevant  in  an  action 
for  breach  of  promise,  but  not  so  in  an 
action  for  seduction.  The  interrogatory 
which  you  seek  to  support  could  not  pro- 
perly be  put  as  a  question  at  the  trial  of 
the  cause.  How  can  the  means  of  the 
defendant  be  a  proper  ingredient  in  such 
an  action  ?] 

In  Afidrews  v.  Askey  (1),  Tinda],  C.J., 
told  the  jury  that  they  might  take  into 
consideration  the  situation  in  life  of  the 
parties,  and  say  what  they  thoaght^  under 
all  the  circumstances  of  the  case,  was  a 
reasonable  compensation  to  be  given  to 
the  mother.  See  also  the  cases  cited  in 
the  note  to  that  case.  Next,  some  of  the 
interrogatories  have  been  improperly  dis- 
allowed. It  is  no  objection  to  an  inter- 
rogatory that  the  answer  might  criminate 
the  person  making  it—zOabome  v.  The 
London  Dock  Company  (2).  It  is  admitted 
that  the  13th  and  14th  interrogatories 
cannot  be  sapported,  but  the  rest  should 
be  allowed — Whateley  v.  Crawford  (3).  • 

James  Mellor  supported  the  defend^uit's 
rule,  and  shewed  cause  against  the  plain- 
tiff's rale.— The  2nd,  3rd,  4th  and  6th 
interrogatories  are  framed  for  the  purpose 
of  obtaining  indirectly  the  information 
which  is  soaght  to  be  obtained  directly  by 
the  question  which  was  framed  by  the 
learned  Judge.  None  of  them  are  allow- 
able, on  the  ground  that  such  matters  are 
irrelevant  in  an  action  for  seduction. 
Further,  the  interrogatories  numbered  6, 
7,  8,  9,  10,  11  and  12  have  been  properly 
disallowed.  The  obiect  of  the  plaintiff  m 
putting  those  questions  is  to  obtain  ad- 
missions from  the  defendant  whic^  ynll 


(1)    8  Car.  &  P.  7. 
(2) 


10  £xch.  Hep.  698 ;  s.  c.  24  Law  J.  Hep. 
(n.s.)  Exch.  140. 

(3)  6  E.  &  B.  709;  s.  c.  25  Law  J.  Eep.  (x.s.) 
O-B.  163. 
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establish  the  case  for  the  plaintiff  without 
putting  the  plaintiff's  daughter  in  the 
witness  box.  Such  a  course  would  be 
most  injurious  to  the  defendant.  The 
tendency  of  such  questions  is  to  lead  the 
defendant  into  stating  what  is  false. 

[QuAiN,  J. — The  plaintiff  has  a  right  to 
prove  his  whole  case  if  he  can  out  of  the 
mouth  of  the  defendant.  Blackburn,  J. — 
The  plaintiff  wishes  to  find  out  whether 
or  not  the  defendant  will  admit  that  he  has 
had  sexual  intercourse  with  his  daughter.] 

The  Court  ought  not  to  assist  the  plain- 
tiff bj  allowing  such  a  question  as  No.  9 
to  be  put  to  the  defendant.  Again,  the 
12th  is  manifestly  put  for  the  purpose  of 
preventing  the  daughter's  character  being 
attacked. 

[Olynn  gave  up  the  first  five  interroga- 
tories.] 

Blagkbubn,  J.^The  first  question  is 
whether  the  interrogatory  which  was 
framed  by  my  brother  Martin,  in  substi- 
tution for  Nos.  2,  3,  4  and  5,  ought  to  be 
allowed.  He  has  framed  it  in  this  way, 
**  What  are  the  present  means  of  the  de< 
fendant,  and  what  property  is  he  possessed 
of?"  Can  it  be  said  that  such  a  question 
is  one  which  properly  aids  and  assists  the 
case  which  the  plaintiff  has  to  make  out  ? 
Very  likely  the  jury  would  give  higher 
damages  if  the  means  and  property  of  the 
defendant  were  stated  to  l^  considerable, 
but  we  cannot  help  recognising  that  that 
is  not  a  ground  for  giving  damages  to  the 
plaintiff  in  an  action  for  seduction.  I 
think,  therefore,  that  such  an  interro- 
gatory ought  not  to  be  allowed,  nor 
ought  those  to  be  allowed  which  indi- 
rectly raise  the  same  question.  Mr. 
Olynn  agrees  that  he  cannot  support 
the  13th  and  14th  interrogatories.  It 
seems  to  mo  that  the  remaining  interro- 
gatories go  to  the  very  gist  of  the  case 
which  the  plaintiff  would  seek  to  esta- 
blish. They  are  distinctly  relevant  to  the 
plaintiff's  case.  It  has  been  contended 
that  the  tendency  of  such  questions  is  to 
make  the  defendant  tell  a  lie,  but  that  is 
not  a  legal  ground  for  disallowing  them. 
It  is  said  also  that  the  plaintiff  is  seeking 
to  prove  his  case  by  interrogating  the  de- 
fendant, and  so  to  obviate  the  necessity 
cf  putting  his  daughter  in  the  wilness- 


box  and  depriving  the  defendant  of  the 
opportunity  of  cross-examining  her.  Bat 
the  feu^t  of  putting  these  questions  affords 
no  ground  for  saying  that  the  plaintiff  does 
not  intend  to  call  his  daughter  as  a  wit- 
ness. If  he  should  not  call  her  at  the 
trial,  the  defendant's  counsel  will  no  doubt 
observe  upon  her  absence. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  very  object  of  putting  interrogatories 
to  the  defendant  is  to  get  admissions  from 
him  in  order  to  prove  the  case  of  the 
plaintiff.  The  questions  which  we  allow 
are  relevant  to  the  issue,  and  I  see  nothing 
to  shew  that  the  plaintiff  intends  to  abuse 
the  process  of  the  Court.  They  go  to 
prove  the  case  for  the  plaintiff. 

Rules  absolute. 

Attorneys — Makinson  &  Carpenter,  agents  for 
Gibson  &  Co.,  Dartford,  for  plaintiff;  Hughes 
&  Sons,  agents  for  Walker,  Sons  &  Baineyi 
Spilsby,  for  defendant. 


1873. 
Nov,  19. 


THE     PIHLIGO,     PBCKHAH     AND 
OBEENWICH  STBEET  TRAMWAYS 

COMPANY  (a/pjpellants)  v.  the 

ASSESSMENT      COMMITTEE      OF 
THE    GREENWICH    UNION    (re- 

spondents), 

PooT'Taie'^Valuaiion  List — Tramtvays 
— Ruteahility, 

By  the  Tramways  Act,  1870,  33  ^  34 
Tict  c,  78,  tramway  companies  shall  have 
the  exclusive  use  of  their  tramways  for  car» 
riages  with  flange  wheels  or  other  wheels 
suitable  only  to  run  on  the  prescribed  rail. 
By  section  57,  notwithstanding  anything  in 
the  Act,  the  promoters  of  any  tramway  shall 
not  acquire  any  right  other  than  thai  of  user 
of  any  road  along  or  across  which  they  lay 
any  tramway.  By  section  62,  nothing  in 
the  Act  is  to  abridge  the  right  of  the  public 
to  pass  along  or  across  any  road  upon  which 
a  tramway  is  laid : — Held,  that  a  tramway 
company  were  rateable  and  liable  to  be  t«- 
serted  in  a  valuation  list  in  respect  of  the 
occupation  of  their  tramways,  as  they  had 
an  occupation  of  the  soil  of  the  road,  like  the 
occupation  of  gas  and  water  companies.^ 

[For  the  report  of  the  above  cafe,  see 
43  Law  J.  Rep.  (n.s.)  M.C.  29.] 


Y(XE^  43.] 
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[XH  THE  EXCHEQUEB  CHAMBER.] 
(Ap^^^edfirom  the  Court  of  Queen^sBench,) 


1873 


73.   1 
.  27.  / 


RiHSDEH  V.  LUPTON. 


of  BdU — Successive  BiUs  of  which 
me  Hegistered^V?  ^  18  Vict.  c.  86. 

'.  and  W.  were  engaged  in  a  specula* 

Hnm^  and  E.  had  agreed  thai  the  plaintiff 

thtyuM  receive  a  share  of  the  profit  which 

thcn^ld  accrue  to  him.    E.  advanced  a  sum 

of  nmmeg^  and  as  W.  was  unable  to  repay 

a  ufhen  a  became  due,  it  was  agreed  between 

B,y  W.  and  the  plaintiff,  that  a  bill  of  sale 

thouU  he  given  to  the  plaintiff  of  certain 

fvamiture  in  a  hoiue  occupied  by  W.     It 

was  at  the  same  time  agreed  between  the 

ikree^rties  that  the  biU of  sale  was  to  be 

hpt  renewed  forjwelve  months,  a/nd  that 

wiiher  it  nor  the  renewals  were  to  be  regis- 

Ured  during  that  period  unless  W.  should 

^i  inio  difficulties  in  the  meantime.     In 

P^rmuuice  of  such  agreement  a  bill  of  sale, 

^^aied  ike  ^th  of  March,  1872,  was  executed 

^^.  On  the  27th  of  March,  1872,  afresh 

^  VHu  executed  in  pursuance  of  the  agree* 

^^^^,  but  the  first  Inll  of  sale  remained  in 

^  possession  of  the  plaintiff.    The  fresh 

1^  **^  registered  on  the  I6th  of  AprU, 

iS/^i  and  the  plaintiff  having  learnt  that 

J^  ICO*  in  difficulties,  took  possession  under 

!i  ^^the  20th  of  ^pri/;— H^d  (Cleasbt, 

^   dubitante),   affirming  the  judgment  of 

r??  Court  of  Queen's  Bench,  that  the  plain^ 

'-^  toa«  entitled  as  against  an'  execution 

^^^iiar  who  seized  on  the  2Ath, 

-Hiis  "was  an  appeal  by  the  defendant, 

p5^er  the  provisions  of  the  Common  Law 

^r^Hiednre  Act,  1864,  against  the  decision 

^^  the  Conrt  of  Qneen's  Bench  in  dis- 

^*^^r|giiig  a  rule  calling  upon  the  plaintiff 

{^  ^ew  cause  why  the  verdict  obtained 

^y  the  plaintiff  should  not  be  set  aside,  and 

^  "^ei^ct  entered  for  the  defendant  instead 

^ti?eof,   pursuant  to   leave    reserved  at 

^^^  tTial. 

Xhe  following  is  substantially  a  state- 

^*^&xxt  of  the  case— 

!•   In  the  month  of  November,  1871, 

"  •    A.  Whyte  and  Henry  David  Bum 

^^^>ied  on  business    in    partnership  at 

d)  ^lincing  Lane,  in  the  city  of  London, 

^  colonial  merchants,  under  the  firm  of 

^sw  Sbbibb,  4d.->Q.B. 


W.  A.  Whyte  A  Co.,  and  were  engaged 
in  certain  sugar  speculations,  in  which, 
at  the  request  of  the  said  W.  H.  Whyte, 
Mr.  Francis  Engleback,  of  the  firm  of 
Engleback  &,  Keir,  accountants,  of  Gres- 
ham  Buildings,  in  the  city  of  Londoui 
agreed,  on  behalf  of  his  firm,  to  join. 

2.  The  plaintiff  who  is  a  solicitor,  was 
the  personal  friend  and  solicitor  of  the 
said  William  Francis  Ei^leback,  and  the 
firm  of  Engleback  &  l&iv  agreed  with 
the  plaintiff  to  give  him  l-5th  of  their 
share  of  profit  or  loss  in  the  said  specu- 
lation. 

3.  Messrs.  Whyte  &  Co.  subsequently 
purchased  certain  sugars  on  behalf  of 
themselves  and  the  said  Messrs.  Engle- 
bank  &  Keir. 

4.  On  the  8th  of  January,  1872,  W.  A. 
Whyte  informed  Mr.  Engleback  that  he 
had  sold  the  said  sugars  at  a  profit,  the 
prompt  day  being  the  9th  of  March,  1872. 

5.  On  the  Ist  or  2nd  of  Febuary,  1872, 
Mr.  Whyte  informed  Mr.  Engleback  that 
he,  Mr.  Whyte,  would  have  to  pay  the 
difference  between  what  he  could  get  ad- 
vanced by  his  bankers  on  the  sugar,  and 
the  price  at  which  it  had  been  bought, 
and  asked  Mr  Engleback  to  give  him  a 
cheque  for  %>00l.  which,  as  mx.  Whyte 
said,  would  about  represent  his,  t.  e.  Mr. 
Engleback  and  his  partner  Mr.  Keir's, 
share  in  the  transaction. 

6.  Mr.  Engleback  thereupon  on  the  2nd 
of  February  gave  to  Mr.  WTiyte  a  cheque 
of  his  firm  for  5001^.  payable  to  W.  A. 
Whyte  &  Co.,  which  cheque  was  on  the 
same  day  paid,  and  the  amount  of  which 
was  to  be  repaid  on  or  before  the  said 
9th  day  of  March,  1872. 

7.  On  or  about  the  8th  of  March,  1872, 
account  sales  were  sent  by  W.  H.  Whyte 
&  Co.  to  Engleback  &  Keir,  shewing  a 
profit  on  the  resale  of  the  sugar  of 
39Z.  12fi.  \\d. 

8.  About  the  5th  or  6th  of  March,  1872, 
Mr.  Whyte  called  upon  Mr.  Engleback 
and  said  the  money  would  be  due  in  the 
ordinary  course  on  the  9th  of  that  month, 
and  asked  him  to  allow  the  repayment  of 
the  600L  to  stand  over  as  he  (Mr.  Whyte) 
was  temporarily  pressed  for  money,  and 
Mr.  Engleback  stated  that  he  did  not  care 
for  the  money  so  long  as  Mr.  Whyte  gave 
him  anything  like  decent  security.     Mr, 
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Engleback  asked  for  somo  secaritj  of 
some  kind,  and  Afi*.  Whyto  stated  that  he 
had  no  securitj  to  give  except  certain 
fnmitare  in  and  upon  a  house  occapied 
by  Mr.  Whyte  at  Teddington,  upon  which 
furniture  ho  suggested  a  bill  of  sale 
should  be  given. 

9.  Mr.  Engleback,  afler  consulting  the 
plaintiff,  assented  to  Mr.  Whyte's  pro- 
posal, and  as  Mr.  Engleback  was  desirous 
that  his  name  should  not  appear  in  the 
bill  of  sale,  it  was  agreed  between  Mr. 
Engleback,  Mr.  Whyte  and  the  plaintiff, 
that  the  bill  of  sale  should  not  be  regis- 
tered, and  that  it  should  be  made  in  the 
plaintiff's  name. 

10.  It  was  at  the  same  time  also  agreed 
between  the  said  three  parties,  that  the 
bill  of  sale  was  to  be  kept  renewed  for 

^twelve  months,  and  ihat  neither  it  nor  the 
renewals  were  to  be  registered  during 
that  period,  unless  Mr.  Whyte  should  get 
into  difficulties  in  the  meantime. 

11.  In  pursuance  of  such  agreement,  a 
bill  of  sale,  dated  the  8th  of  March,  1872, 
was  executed  by  Whyte. 

12.  On  the  27th  of  March,  in  pursuance 
of  the  said  agreement,  a  fresh  bill  of  sale 
of  that  date  was  executed  by  Mr.  Whyte, 
but  the  fir^t  bill  of  sale  remained  in  the 
possession  of  the  plaintiff  uncancelled. 

13.  On  the  13th  of  April,  1872,  a  notice 
in  writing  dated  the  11th  of  April,  1872, 
and  demanding  payment  from  Mr.  Whyte 
of  the  sum  purporting  to  be  secured  by 
the  bill  of  sale,  was  served  upon  him. 

14  About  the  18th  or  15th  of  April, 
the  plaintiff,  as  stated  in  evidence  by  him- 
self, learnt  that  Mr.  Whyte  was  in  real 
difficulties,  and  that  a  writ  had  been  issued 
against  him,  and  the  bill  of  sale  dated 
the  27tb  of  March  was  in  consequence 
on  the  15th  of  April,  1872,  registered  in 
due  form  under  the  Act. 
^  16.  On  the  20th  of  April,  1872,  posses- 
sion of  the  furniture,  which  was  the  sub- 
ject of  the  bill  of  sale,  was  taken  by  the 
plaintiff,  and  on  the  24th  of  April,  1872, 
the  Sheriff  of  Middlesex  seized  the  said 
furniture  under  a  writ  of  fi,  fa.  issued  at 
the  suit  of  the  defendant,  upon  a  judg- 
ment obtained  by  him  in  the  Court  of 
Queen's  Bench,  against  the  said  Messrs. 
Whyte  &  Bum  for  the  sumof2,510^.8«.ld 

On  the  2nd  of  May,  1872,  an  order  was 


made   by   Keating,   J.,  in  pursuance  of 
which  an  interpleader  issue  was  settled 
as  follows — 
Middlesex.  In  the  Queen's  Bench. 

The  27th  day  of  May,  a.d.  1872. 
EQldebrand  Bamsden  affirms,  and  Louis 
Thomas  Lupton  denies  that  certain  goods 
and  chattels  seized  in  execution  on  the 
26th  day  of  April,  1872,  by  the  Sheriff  of 
Middlesex  under  a  writ  of  fi,  fa,  tested 
the  24th  day  of  April,  1872,  and  issued 
out  of  Her  Majesty's  Court  of  Queen's 
Bench -at  Westminster,  directed  to  the 
said  sheriff  for  the  levying  of  execution  of 
a  judgment  of  that  Court,  recovered  by 
the  said  Louis  Thomas  Lupton,  in  an  ac- 
tion at  his  suit  against  William  Athenry 
Whyte  and  Henry  David  Burn,  were 
or  some  part  thereof  was  at  the  time  of 
the  said  seizure  the  property  of  the  said 
Hildebrand  Bamsden,  as  against  the  said 
Louis  Thomas  Lupton.  And  it  has  been 
ordered  by  the  Honourable  Mr.  Justice 
Keating,  pursuant  to  the  statutes  in  that 
behalf,  that  the  truth  of  the  matters  afore- 
said shall  be  tried  by  a  jury.  Therefore 
let  a  jury  come,  &c. 

18.  The  said  issue  came  on  to  be  tried 
at  the  sittings  after  Trinity  Term,  1872, 
before  Quain,  J.,  and  a  common  jury, 
when  the  facts,  as  hereinbefore  stated, 
were  proved  or  admitted ;  and  a  verdict 
was  durected  by  the  Judge  to  be  entered 
for  the  plaintiff,  leave  being  reserved 
generally  to  the  defendant  to  move  the 
Court  to  ^t  aside  the  said  verdict^  and 
to  enter  a  verdict  for  him. 

19.  On  the  5th  of  November,  1872, 
a  rule  was  obtained,  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict 
so  entered  should  not  be  set  aside,  and  a 
verdict  entered,  instead  thereof,  for  the 
defendant,  on  the  ground  that  the  bill  of 
sale  on  which  the  plaintiff  relied  was  not 
valid,  within  the  Bills  of  Sale  Act,  as 
against  the  execution  creditor. 

20.  This  rule  was  discharged  on  the 
24th  of  January,  1873. 

21.  Due  notice  of  appeal  has  been 
given  pursuant  to  the  said  Act. 

22.  The  question  for  the  opinion  of  the 
Court  of  Appeal  is  whether  or  not  the 
defendant  is  entitled  to  have  the  verdict 
entered  for  him  on  the  said  issue. 

23.  If  the  Court  shall  be  of  opinion  in 
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ihe  segative,  ihen  the  rerdict  for  the 
plaintiff  is  to  stand,  and  judgment  is  to 
be  entered  for  him  on  the  said  issue,  with 
costs  of  suit. 

2^4-.  K  the  Conrt  shall  be  of  opinion  in 
tha  affirmatiYe,  then  the  yerdiot  for  the 
plaintiff  on  the  said  issne  is  to  be  set 
aside,  and  entered  thereon  for  the  de- 
feadant,.  with  judgment  for  the  defend- 
ant acoordinglj,  and  wiih  costs  of  de- 
feiLoe. 

Thesiger^  for  the  defendant. — ^The  rule 
sliould  have  been  made  absolute.     The 
Gouit  of  Queen's  Bench  thought  that 
8in€MiU  v.  Burr  (1)  governed  this  case; 
Wt    that  case   is,  perhaps,  distinguish- 
able.   It  was  decided  upon  motion  only, 
and.  18   not   binding  upon    this    Court 
Two  questions  now  arise :  First.  Whether, 
>part  from  the  BOls  of  Sale  Act,  such  a 
hill  of  sale  as  the  present  could  stand 
S*iB8t  a  bona  fide  creditor  ?     Secondly, 
"hether  the  Bills  of  Sale  Act  pemuts 
soch  an  arrangement  as  was  made  in 
"^  case  ?      A  bill  of  sale  would  not  be 
^^»^  under  the  13  Eliz.  c.  6,  merely  be- 
?^fio  it  is  made  with  the  intention  of 
r^eating  the  expected  execution  of  a 
^?^^SUient  creditor,   see   Wood   v.    Diane 
^^y  ;    but    here  the    first   bill    of    sale 
'''*^  only  colourable,  and  there  never  was 
*^     intention  that  the  property  should 
^^^*s  tmless  something  was  done.     In  JEx 
P^^te  Cohen  (3)  there  had  been  such  an 
^^''^^iigement,  and  Lords  Justices  James 
^d  Hellish  held  that  the  last  bills  of 
*^e  were  invalid  as  constituting  an  act 
^^    bankruptcy.      They    looked    at    the 
^I'ansaction  as  an  indication   of   fraud. 
*-^    HoUfird  v.  Anderson  (4)   Lord  Ken- 
you  said :  "  There  was  no  fraud  in  this 
csase.    The  plaintifiT  was  preferred  by  his 
debtor,  Chwier,  not  with  a  view  to  any 
\jeiiefit  to  the  latter,  but  merely  to  secure 
\he  payment  of  a  just  debt  to  the  former, 
in  which  I  see  no  illegality  or  injustice. 
The  words  of  the  statute  13  Eliz.  c.  5  do 

(1)  *2Law  J.  Rep.  (k.8.)  C.P.  20;  b.  c.  Lnw 
^^'  8  C.  P.  64. 

<2)  7  Q.B.  fUp.  892. 

(*)  41  Law  J.  Eep.  (k.s.)  Bankr.  17 ;  s.  c.  Liw 
^-  7  Ch.  Ap.  20. 

(^)  6  Tom  Bep.  238. 


not  apply  to  this  case,  for  this  warrant  of 
attorney  was  given  on  a  good  considera- 
tion ;  and  the  other  words  in  the  Act — 
*hona  fide^ — only  apply  to  those  cases 
where  possession  is  not  delivered,  or 
where  it  is  merely  colourable.  Of  the 
former  kind  was  Twyne^e  Oase  (5),  where 
the  vendor  continued  in  possession ;  and 
of  the  latter  was  Hodgson  v.  Newman  (6), 
where,  as  far  as  I  recollect,  the  goods 
were  not  removed  from  the  vendor's 
house,  and  his  wife  continued  in  posses* 
sion  of  them."  So  here  the  transaction 
is  only  colourable,  and  not  bona  fide.  No 
case  can  be  found  where  it  has  been  held 
that  a  bill  of  sale,  given  with  intent  to 
defeat  the  proraions  of  an  Act  of  Par- 
liament and  to  delay  the  claims  of  cre- 
ditors, is  valid.  The  plaintiff  cannot  set 
up  his  own  fraud  so  as  to  establish  his 
tight  against  that  of  the  defendant. 

[Bramwell,  B. — Suppose  a  mere  re- 
ceipt was  given  instead  of  a  bill  of  sale, 
so  as  to  avoid  the  necessity  for  registra- 
tion, might  not  the  property  pass  ?  j 

Not  imless  there  was  a  sale ;  and  here 
there  is  a  distinct  fraud  upon  the  Bills  of 
Sale  Act.  If  a  contract  is  made  in  con- 
travention of  an  Act  of  Parliament  en- 
acted for  the  protection  of  a  certain 
class  of  persons,  or  of  public  morals,  no  ac- 
tion can  be  maintained  upon  it — Otrndell 
V.  Dawson  (7),  and  Ritchie  v.  Smith  (8). 
The  preamble  to  the  Bills  of  Sale  Act 
(17  &  18  Viet.  c.  36)  recites— "  Whereas 
frauds  are  frequently  committed  upon  cre- 
ditors by  secret  bills  of  sale  of  personal 
chattels,  whereby  persons  are  enabled  to 
keep  up  the  appearance  of  being  in  good 
circumstances,  and  possessed  of  property, 
and  the  grantees  or  holders  of  such  bills 
of  sale  have  the  power  of  taking  posses- 
sion of  the  property  of  such  persons  to 
the  exclusion  of  the  rest  of  their  credi- 
tors." This  clearly  shews  the  mischief 
that  was  to  be  provided  against,  and 
the  transaction   now  in  question  comes 

(6)  3  Rep.  80  b. 

(6)  Cited  in  Holhird  v.  Anderson^  6  Term  Rep. 
236. 

(7)  4  Com.  B.  Rep.  376 ;  s.  c.  17  Iaw  J.  Rep. 
(n.8.)C.P.  311. 

(8)  6  Com.  B.  Rep.  462;  s.  c.  18  Law  J.  Rep. 
(k.s.)  C.P.  9. 
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within  such  mischief,  namely,  that  the 
bills  of  sale  being  renewed  from  time 
to -time  without  registration,  the  grantor 
might  be  left  in  the  apparent  posses- 
sion, getting  credit  as  the  possessor  of 
the  furniture,  while  the  grantee  would 
obtain  payment  of  his  debt  to  the  ex- 
elusion  of  other  creditors.  The  Act  pro- 
vides, by  section  1,  that  bills  of  sale  snail 
be  null  and  void  uidess  registered  in  the 
manner  provided  in  that  section.  The 
7th  section  defines  what  is  to  be  meant 
by  "  personal  chattels,"  and  declares  that 
'*  personal  chattels ''  shall  be  deemed  to 
be  in  the  "apparent  possession"  of  the 
person  making  or  giving  the  bill  of  sale, 
so  long  as  they  shall  remain  or  be  in  any 
house,  &c.,  occupied  by  him.  By  sec- 
tion 2,  if  the  bill  of  sale  is  subject  to  a 
condition  not  expressed  in  the  body  of 
the  bill  of  sale,  such  condition  is  to  be 
taken  as  part  of  the  bill  of  sale,  and  must 
be  written  upon  the  paper  or  parchment 
upon  which  the  bill  of  sale  is  written, 
before  the  time  when  the  same,  or  a  copy 
thereof,  is  filed,  otherwise  the  bill  of  sale 
is  to  be  null  and  void.  The  present  bill 
of  sale  is  a  conveyance  following  upon 
an  agreement,  which  is  a  fraud  upon  the 
statute. 

[GoLERiDQE,  C.J. — In  Gundell  v.  Daw^ 
eon  (7),  and  Bdtchie  v.  Smith  (8),  the 
transaction  was  considered  illegal,  as 
being  in  contravention  of  an  Act  of  Par- 
liament ;  but  the  question  here  is,  whether 
the  transaction  is  so  in  contravention  of 
the  Bills  of  Sale  Act,  which  simply  pro- 
vides that  the  bill  of  sale  must  be  re- 
gistered within  twenty-one  days.] 

The  law  will  not  permit  a  thing  to  be 
done  indirectly  which  cannot  be  done 
directly.  In  Stamfield  v.  Guhitt  (9), 
four  successive  bills  of  sale  were  given  to 
Cubitt,  without  registration,  within  the 
respective  periods  of  twenty-one  days; 
the  fifth  was  registered  within  the  pre- 
scribed time,  and  the  others  were  not 
cancelled.  Stuart,  V.C.,  held  that  the 
bills  of  sale  were  fraudulent  and  void, 
saying  (see  the  Law  Journal  Beport^ 
where  his  judgment  is  reported  in  a 
note),  "A  case  more  unsatisfactory  as 

(9)  2  De  Gex  &  J.  222  j  s.  c.  27  Law  J.  Bep. 
(n.8.)  Chuuc.  266". 


to  the  establishment  of  the  relation  of 
debtor  and  creditor  subsisting  between 
Cubitt  and  Glover,  as  a  bona  fide  trans- 
action, can  scarcely  be  imagined.  It  is 
extremely  difficult  to  see  how  any  title 
at  all  can  be  established  by  Cubitt." 
That  decision  was  affirmed  by  the  Lords 
Justices.  In  the  present  case,  the  pro- 
perty passed  under  the  first  and  un- 
cancelled bill  of  sale,  and  the  second  was 
inoperative  and  invalid.  It  is  a  continu- 
ing transaction,  the  creditor  retaining  in 
his  possession  the  first  uncancelled  bill  of 
sale.  In  the  Court  below  reliance  was 
placed  upon  HoUingsworth  v.  White  (10), 
which,  if  correctly  reported,  is  against 
the  view  now  submitted  as  to  the  can- 
cellation ;  but  it  differs  from  the  present 
case  in  this  respect,  that  further  transac- 
tions occurred  after  the  first  bill  of  sale 
was  given.  The  facts  are  somewhat 
loosely  given.  So  also  in  Ex  parte  Harris, 
in  re  Pulling  (11),  there  were  new  trans- 
actions. In  Ex pwrte  Fisher,  in  re  Ash  (12), 
Lord  Justice  Mellish,  in  delivering  the 
judgment  of  the  Court,  said,  *'  Although 
we  do  not  dispute  the  rule  that,  where  a 
sum  of  money  is  advanced  on  the  faith  of 
a  promise  that  a  bill  of  sale  shall  be  given, 
such  sum  is  to  be  treated  as  a  present 
advance  on  the  security  of  a  bill  of  sale, 
we  do  not  think  this  rule  protects  trans- 
actions where  the  giving  of  the  bill  of 
sale  is  purposely  postponed  until  the 
trader  is  in  a  state  of  insolvency,  in  order 
to  prevent  the  destruction  of  his  credit, 
which  would  result  from  registering  a  bill 
of  sale.  We  think  that  such  a  postpone- 
ment is  evidence  of  an  intention  to  com- 
mit an  actual  fraud  against  the  general 
creditors.*'  See,  also.  Ex  parte  Cohen 
(3).  Next,  as  to  Smale  v.  Burr  (1), 
on  the  authority  of  which  this  case  was 
decided  in  the  Court  below,  perhaps  it 
may  be  distinguishable  on  the  ground 
that,  at  the  time  of  giving  the  first  bill, 
there  was  no  finding  of  an  actual  agree- 
ment in  contravention  of  the  Act  of 
Parliament.     At  any  rate,  the  decision 

(10)  6  Law  Times,  N.S.  604. 

(11)  42  Law  J.  Rep.  (n.s.)  Bankr.  9;  s.  c.  Law 
Rep.  8  Ch.  Ap.  48. 

(12)  41  Law  J.  Rep,  (n.s.)  Bankr.  62 ;  s.  c.  Law 
Rep.  7  Ch.  Ap.  636. 
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is  nnsaiis&ctoiy.  The  cases  of  Marples 
T.  Hartley  (13),  and  Edwards  v.  English 
(14),  which  were  referred  to  by  Bovill, 
CJ.,  in  deUyering  judgment,  do  not 
touch  the  present  case.  The  agreement 
in  this  case  was  in  fraud  of  the  Bills  of 
Sale  Act,  and  cannot  be  supported. 

PoweU  (/.  0.  Gh^ffUs  with  him),  for  the 
plainti£El — The  judgment    of  the   Court 
Mow  is  correct.    The  transaction  was  a 
bona  fide  one,  which  the  Court  will  sup- 
port   There  is  nothing  to  shew  ill^ality, 
or  that  it  was  in  contravention  of  the 
Act    The  necessary  effect  of  the  enact- 
ment in  the  first  section  was  that  the  bill 
of  sale  should  be  valid  up  to  the  expira- 
tion of  the  twenty-one  days,  within  which 
it  might    have   been  registered.      The 
parties,  by  the  arrangement  which  they 
have  made,  bow  to  the  authority  of  the 
li^lature,  and  agre^  that  the  bill  of 
sale  should  be  renewed  within  the  period 
of  twenty-one  days.  It  may  be  atl  evasion 
of  the  Act,  but  not  an  infringement  as  in 
Bitehie  v.  SmUh  (8).    A  seizure  by  the 
grantee  within  the  first  twenty-one  days 
would  not  have  been  invalid  for  want  of  re- 
gistration of  the  bill  of  sale.  The  15th  para- 
graph of  the  case  shews  that  the  plaintiff 
took  possession  of  the  furniture,  wluch  was 
the  subject  of  the  bill  of  sale.    He  was 
therefore  in  actual    possession  under  a 
TaHd  deed,  on  the  20th  of  April,  and  the 
property  was  in  him.     He  only  took  pos- 
session of  what  was  his  own,  and  his  title 
is  good  against  the  defendant  or  against 
any  one  else  who  came  in  subsequently. 
Thesiger  did  not  reply. 

CoLEBiDOB,  C.J.^-1  am  of  opinion  that 
the  judgment  of  the  Court  of  Queen's 
Bench  should  be  afi&rmed.  [His  Lordship 
stated  the  facts  of  the  case.]  It  appears 
that  Whyte  got  into  difficulties,  and  the 
last  bill  of  sale  was  regpustered  within 
twenty-one  days  of  its  execution  so  as 
to  pass  the  property,  unless  the  objec- 
tion which  has  been  taken  will  prevail. 
It  is  objected  that  the  original  agree- 
ment was  that  the  bills  of  sale  should  not 
be  registered,  but  that  they  should  be 

(13)  3  £.  &  £.  610 ;  s.  c.  30  Law  J.  Bep.  (w.s.) 
03.92. 

(U)  7  £.  &  B.  664;  8.  c.  26  Law  J.  Rep.(K.s.) 
(IB.19S. 


renewed  from  time  to  time,  each  being 
capable  of  being  registered  if  the  circum- 
stances in  which  Whyte  was  placed  made 
it  desirable.  Mr.  Thesiger  says  that  this 
agreement  was  illegal;  that  it  oveiran 
the  whole  transaction;  that  the  bill  of 
sale  which  was  finally  registered  was  the 
completion  of  a  transaction  which  was 
illegal  ab  initio;  and  that  therefore  no 
Court  should  give  effect  to  any  part  of  it. 
It  seems  difficult  to  put  the  objection  in 
any  other  form  than  that  the  transaction  is 
in  fraud  of  the  Act  of  Parliament.  It  is 
easy  to  see  how  this  may  be  so  in  cases 
which  arise  under  the  bankrupt  laws, 
where  a  £Eur  different  question  arises,  and 
an  attempt  to  evade  the  bankrupt  laws 
may  be  a  fraud,  and  render  the  bill  of  sale 
invalid. 

But  here  we  have  only  to  deal  with  the 
enactments  of  the  Bills  of  Sale  Act. 
That  Act  (in  section  1)  enacts  that  every 
bill  of  sale  of  personal  chattels,  &c.,  shaU 
be  filed  within  twenty- one  days  after  the 
making  or  giving  thereof,  otherwise  such 
bill  of  sale  shall,  as  against  all  assignees 
and  other  persons  mentioned,  among 
whom  the  defendant  would  be  included, 
be  null  and  void  to  all  intents  and  pur- 
poses whatsoever,  bo  far  sa  regards  the 
property  in  any  personal  chattels  con- 
tained in  such  bill  of  sale.  It  directly 
and  indirectly  enacts  that  if  such  a  bill 
of  sale  is  file^  within  the  period  of  twenty- 
one  days  it  is  valid.  In  the  present 
case  the  second  bill  of  sale  has  been  filed 
within  that  time,  and  the  words  of  the 
Act  are  complied  with,  but  it  is  said  that 
it  contravenes  the  spirit  of  the  Act.  If 
the  requirements  of  the  Act  are  not  com- 
plied with,  if  they  are  contravened  or 
violated,  the  transaction  is  illegal.  All  I 
say  is,  that  if  what  has  been  done  is  con- 
trary to  public  policy,  the  Legislature  may 
pass  an  Act  to  make  it  invalid,  but  I  can 
see  nothing  which  shews  that  the  omission 
to  register  a  bill  of  sale  before  the  expira- 
tion of  twenty-one  days  makes  it  invalid. 
It  is  said  that  there  are  authorities  to 
that  effect,  and  cases  from  the  Court  of 
Chancery  have  been  cited,  but  with  the 
most  unfeigned  respect  for  the  learned 
persons  who  have  pronounced  those  de« 
dsions,  I  do  not  think  that  they  are, 
upon  this  inquiry,  ad  rem.    They  were 
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most  properly  decided.  In  Stansfield  v. 
Cuhitt  (9)  the  last  of  a  series  of  bills  of 
sale  was  registered,  and  the  point  to  be 
decided  was  whether  that  was  suflScient 
to  prevent  the  operation  of  the  Bankrupt 
Act,  and  it  was  held  that  there  was  no 
contract  or  dealing  within  the  133rd  sec- 
tion of  the  Bankrupt  Law  Consolidation 
Act,  1849.  That  case  and  Ex  parte  Cohen 
(3)  shew  that  a  bill  of  sale  giyen  under 
such  circumstances  would  be  an  act  of 
bankruptcy,  and  that  a  subsequent  bill  of 
sale  registered  within  twenty-one  days 
would  not  defeat  the  operation  of  the  sta- 
tute. I  do  not  think  that  wo  dissent  from 
such  a  proposition,  but  a  different  question 
arises  here,  and  we  are  to  consider  whe- 
ther Smale  v.  Burr  (1)  was  rightly  de- 
cided in  the  Court  of  Common  Pleas.  I 
am  of  opinion  that  it  was.  Bovill,  C.J., 
put  the  point  upon  the  right  footing,  that 
the  first  bill  of  sale  was  vahd,  and  for  a 
good  consideration,  and  that  the  effect  of 
the  subsequent  bills  of  sale  was  to  annul 
and  cancel  those  previously  given ;  thus 
the  last  was  good,  if  registered  within 
the  twenty-one  days,  as  was  the  fact. 

Then  as  to  the  question  of  cancellation. 
This  must  be  looked  at  with  the  other 
facts  of  the  case :  the  first  bill  of  sale 
remained  in  the  possession  of  the  plaintifi*. 
I  cannot  say  that  it  was  cancelled  as  a 
physical  fact,  and  the  question  is  whether 
it  can  be  said  to  be  so  by  operation  of 
law.  I  think  that  what  took  place,  read 
by  the  Jight  of  the  judgment  of  Bovill, 
C.J.,  in  ISmale  v.  Burr  (1),  brings  one  to 
the  legal  conclusion,  that  the  etfect  was 
to  cancel  the  first  bill  of  sale,  and  that 
the  second  was  good  against  the  defend- 
ant, the  execution  creditor. 

Bramwell,  B. — I  also  am  of  opinion 
that  the  judgment  of  the  Court  of  Queen's 
Bench  must  be  affirmed.  It  is  manifest 
that  there  is  nothing  illegal  in  itself  in 
the  arrangement  which  was  made  ;  nor  is 
there  anything  in  the  Bills  of  Sale  Act  to 
prohibit  that  arrangement  being  carried 
out.  That  Act  does  not  prohibit  any- 
thing ;  it  simply  provides  that  unless 
something  is  done,  that  is  to  say,  unless 
the  bill  of  sale  be  registered  within 
twenty-one  days  certain  consequences 
shall  follow.  But  there  is  nothing  to 
make  the  omission  illegal.    It  has  been 


said  that  it  is  contrary  to  the  spirit  of 
the  Act,  but  how  can  that  be  ? 

An  Act  of  Parliament  evaded  is  not  an 
Act  of  Parliament  broken.  This  arraiige- 
ment  is  not  within  the  Act  in  such  a  sense 
as  that  the  non-registration  of  the  bill  of 
sale  is  rendered  illegal.  The  only  ques- 
tion then  is  whether  the  title  of  the 
plaintiff  is  under  the  first  bill  of  sale,  or 
under  the  second,  which  was  duly  regis- 
tered. Upon  this  question  we  have  the 
authority  of  the  Court  of  Common  Pleas 
in  Smale  v.  Burr  (1),  and  of  the  <3ourt 
of  Queen's  Bench  in  Hollingsworih  v. 
White  (10),  that  the  efiect  is  that  the  last 
bill  of  sale  was  valid,  and  that  the  first 
was  virtually  cancelled.  But  it  matters 
very  little  what  words  were  used.  I 
should  say  that  the  plaintiff  might 
rely  upon  the  second  bill  by  way  of 
estoppel  as  between  himself  and  Whyte, 
and  that  it  prevents  the  execution  credi- 
tor from  seizing  the  goods.  Suppose  a 
case  where  there  has  not  been  any  such 
bargain  as  appears  here,  but  that  by 
some  accident  or  misfortune  a  bill  of  sale 
has  not  been  registered  within  the  re- 
quired time,  and  the  creditor  goes  and 
gets  another,  is  it  conceivable  that  he 
must  go  through  a  form  of  re-assignment 
to  get  the  title  to  the  goods  from  the 
debtor  P  I  think  not ;  it  seems  to  me 
that  the  second  bill  of  sale,  when  registered, 
is  effectual  to  give  a  true  title  to  the 
goods,  or  such  as  will  operate  by  way  of 
estoppel.  I  think  also  that  the  parties 
conceived  that  each  of  the  bills  of  sale 
would  pass  the  property,  and  that  each 
was  executed  with  that  intention. 

Keating,  J. — I  am  of  the  same  opinion. 
This  is  a  good  bill  of  sale,  which  if  re- 
gistered in  time,  as  in  fact  it  was,  would 
give  a  title  to  the  goods.  It  is  said  that 
it  is  invalid  because  there  had  been  this 
arrangement  between  the  parties,  and 
that  ^e  property  had  passed  by  the  first 
bill  of  sale.  There  are  two  ways  of 
getting  rid  of  that.  The  Court  of  Com- 
mon Pleas  in  Smale  v.  Burr  (1)  thought 
that  the  effect  of  giving  the  second  bill  of 
sale  was  to  annul  the  other.  That  seems  to 
be  correct.  But  then  it  has  been  suggested 
that  the  previous  arrangement^  that  the 
bills  of  sale  should  not  be  registered 
unless  it  became  necessary,  renders  the 
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last  inoperatiye,  but  I  cannot  see  why 
that  should  be  so,  unless  the  arrangement 
was  in  itself  illegal.  The  cases  cited 
would  be  in  point  if  the  Bills  of  Sale  Act 
bad  provided  that  unless  a  bill  of  sale  was 
registered  within  twenty-one  days,  a 
p^alty  should  be  paid.  In  such  circum- 
stances as  exist  here,  such  an  Act  of 
Parliament,  if  applicable,  might  be  in- 
fringed,  and  the  agreement  might  be 
iUegal,  but  the  Act  contains  no  such  pro- 
vision. An  altematiye  is  given,  the  bill 
of  sale  must  either  be  registered,  or  the 
effect  of  it  shall  be  curtail^.  This  seems 
to  be  a  mode  of  escaping  the  burthens 
imposed  by  the  statute,  and  as  such  it  is 
not  to  be  commended,  but  the  bill  of  sale 
does  not  become  invfdid. 

Clbasbt,  B. — ^I  believe  I  am  the  only 
member  of  the  Court  entertaining  any 
serious  doubt  in  this  case ;  bat  I  have 
done  80  up  to  the  close  of  the  argument, 
and  I  cannot  say  that  it  is  entirely  re- 
moved. 

I  do  not  at  all  dissent  from  the  view 
taken  by  the  rest  of  the  Court  upon  the 
general  question  of  the  legality  of  the 
agreement  to  renew  the  bills  of  sale  every 
twenty-one  days,  and  not  to  register 
imless  there  were  unfavourable  reports  of 
the  debtor.  I  think  this  cannot  be  pro- 
perly said  to  be  in  contravention  of  the 
Bills  of  Sale  Act,  because  the  creditors 
are  still  protected  against  unregistered 
InUfl  of  sale,  which  is  all  the  Act  gives 
Uiem.  It  enables  the  debtor  no  doubt  to 
continue  with  his  apparent  property  the 
sabject  of  unregistered  bills  of  sale,  but 
that  is  all,  and  there  is  not  enough  in  the 
Act  to  forbid  that  or  make  it  illegal. 
The  Act  only  exposes  such  bills  of  sale  to 
a  certain  defeasance. 

Bat  my  difficulty  has  arisen  upon  the 
particular  fiacts  of  this  case,  which  it  is 
right  to  .consider  carefully  when  we  are 
dealing  with  the  effect  of  an  agreement 
80  nnusnal  and  irregular  as  the  present, 
which  is  well  described  by  Lord  Jostice 
Hellish  in  Ex  parte  Cohen  (8)  as  being 
not  an  agreement  to  give  a  fresh  bill  of 
sale  for  the  benefit  of  the  creditor,  but  as 
a  device  to  enable  the  debtor  to  avoid  the 
registration  required  by  the  Act. 

The  first  bill  of  sale  passes  the  property 
in  the  goods  absolutely,  subject  only  to 


the  power  of  redemption — Maughan  v. 
Sharpe  (15).  I  do  not  at  all  question  that 
fresh  transactions  might  be  entered  into, 
by  which  new  bills  of  sale  might  be  sub- 
stituted for  former  ones  upon  a  fresh 
advance  of  money,  or  indeed  any  arrange- 
ment by  which  the  old  bill  of  sale  was 
given  up  or  cancelled  and  a  fresh  one 
given.  Such  a  dealing  might  fairly  be  re- 
garded as  an  exercise  of  the  power  of 
redemption,  and  so  the  property  would 
pass  by  the  second  bill  of  sale,  the  first 
bill  of  sale  having  ceased  to  be  operative. 
This  appears  to  have  been  the  view  taken 
in  the  case  of  HolUngsworth  v.  White 
(10). 

My  difficulty  is  that  in  the  present 
case  there  seems  to  have  been  no  new 
transaction  at  all,  but  only  a  keeping 
alive  of  the  old  transaction.  This  is  the 
proper  conclusion  from  the  statement  in 
the  case  that  the  first  bill  of  sale  remained 
in  the  possession  of  the  plantiff  un- 
cancelled, bearing  in  mind  that  it  will  bo 
of  consequence  to  retain  the  title  con- 
ferred by  the  bill  of  sale,  and  the  argu- 
ment 01  the  learned  counsel  for  the 
plaintiff  warrants  this  conclusion,  for  he 
relied  mainly  upon  the  fact  of  possession 
having  been  taken  so  as  to  take  the 
goods  out  of  the  apparent  possession '  of 
the  debtor,  and  so  the  non-registration  of 
the  first  bill  of  sale  was  immaterial. 

K  it  was  made  out  that  such  possession 
was  taken  before  the  execution,  as  to 
make  the  Bills  of  Sale  Act  inapplicable, 
the  plaintiff  would  clearly  be  entitled  to 
judgment.  And  somo  reference  was 
made  in  the  argument  as  to  the  constmc- 
tion  to  be  put  upon  the  words  "  apparent 
possession,"  by  the  interpretation  clause 
of  the  Act ;  but  the  Court  thought  that 
sufficient,  and  did  not  appear  to  justify 
the  conclusion  that  the  registration  was* 
immaterial.  If  that  be  so,  then  my  diffi- 
culty is  in  seeing  how,  as  long  as  the  first 
bill  of  sale  was  operative,  any  title  to  tho 
goods  could  pass  by  the  second  or  subse- 
quent bills  of  sale  to  the  plaintiff,  the 
debtor  having  no  property  in  the  goods 
to  transfer. 

The  facts  of  tho  case  of  Richards  v. 

(16)  17  Com.  B.  Rep.  N.S.  443 ;  s.  c.  34  Law  J. 
Rep.  (K.B.)  C.P.  10. 
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James  (16)  were  different,  and  that  case 
does  not  remove  my  difficaltj,  which  is, 
however,  not  sofiioient  to  make  me  dissent 
from  the  judgment  which  all  the  other 
members  of  the  Court  think  the  proper  one. 

Obove,  J. — I  agree  with  Mr.  Thesiger 
that  this  is  an  evasion  of  the  Act  of  Par- 
liament in  the  ordinary  sense  of  getting 
away  from  the  operation  of  the  Act,  but 
I  think  that  it  is  a  successful  evasion. 
The  object  in  view  in  providing  for  the 
registration  was  that  people  might  go  to 
the  office  of  registration  and  find  out 
whether  a  bill  of  sale  had  been  granted, 
and  find  it  registered.  If  this  can  be  done, 
if  such  an  arrangement  as  the  present 
can  be  carried  out,  the  mischief  intended 
by  the  statute  to  be  remedied  is  actually 
produced.  But  the  statute  has  not  pro- 
vided a  full  remedy.  I  am  confirmed  in 
the  opinion  I  entertained  in  Smale  v. 
Burr  (1),  and  I  think  that  the  judgment 
of  the  Court  below  is  right. 

Denman,  J.,  and  Pollock,  B.,  concurred. 

Judgment  affirmed. 

Attorneys — ^H.  Bamfiden,  for  plaintiffs;  Phillips 
&  Son,  for  defendant. 


[IN  THE  EXCHEQUER  CHAMBER] 
{Error  from  the  Court  of  Queen* s  Bench.) 


Tthe  hebset  docks  and  hakboub 
^QHo'     I    BOARD    (appellants)    v.    the 

N         IQ  "       CHUBCHWABDENS     AND      OVER- 
JMOV.  ly.         ggERg  OF  THE   POOR  OF  LIVER- 
POOL {respondents). 

Boor-rate — Assessment  of  Bock  Estates 
^BigJit  to  Beduct  Tenants*  Brofits, 

The  appellants  were  the  occupiers  of  cer- 
tain docks  and  dock-estates.  The  value  of 
the  occupation  depended  upon  the  dock  rates 
and  dues^  all  of  which  we^'e,  hy  Act  of  Bar- 
liament,  to  he  appropriated  inpayment  of  the 
esopenses  and  charges  of  collecting  the  rates 
and  dues^  and  for  other  purposes  therein 
specified: — Held,  that  the  appellants  were 
not  entitled  to  any  dedttction,  in  respect  of 
tenants*  profits,  in  calculating  the  rateable 
value  of  the  hereditaments  occupied  hy  them, 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.C.  33.] 


1873 
Nov 


73.    / 
.  28.| 


THE  MERCHANT  SHIPPING  COM- 
PANT  (limited)  V,  ABMITAGE 
AND   OTHERS. 


(16)  Law  Bep.  2  Q.B.  285 ;  8.  c.  36  Lav  J.  Hep. 
(K3.)  Q3.  116. 


Ship  and  Shipping — Freight — Bight  to 
lAimp  Freight  where  part  of  Cargo  Lost, 

By  a  charter-party  between  the  defend* 
ants  and  the  master  of  the  plaintiffs*  ship 
it  was  agreed  that  "  the  ship  should  load 
at  Colombo,  or  proceed  to  Cochin,  and  if 
ordej-ed  to  Cochin,  there  load  from  the  char- 
terers  ...  a  full  and  complete  lading  of 
legal  merchandise,  8fc.,  and  therewith  pro- 
ceed to  London, into  the  East  or  West  India 
Bocks,  and  discharge  there  as  customary, 
the  act  of  Ood,  restraints  of  princes,  8fc,, 
excepted,    A   lump  freight  of  5,000/.    to 
he  paid   after  entire  discharge  and  right 
delivery  of  the  cargo  in  cash  two  months 
after  the  date  of  the  ship's  report  inwards 
at  the  Custom  Bourse,  or  under  discount  at 
five  per  cent.     The  ma^tei*  to  sign  bills  of 
lading  at  any  rate  of  freight  required  with- 
out prejudice   to   this  charter-party,   hut^ 
should   the  aggregate  freight   hy  bills   of 
lading  amount  to  less  than  the  lump  sum 
of  5,000Z.  already  stipulated  for,  the  dif- 
ference to  he  deducted  from  the  amount  to 
he    drawn   for    disbursements,    and    the 
balance,  if  any,  to  be  paid  in  cash  at  the 
rate  of  exchange  for  sight  bills  existing  at 
the  time  of  the  ship*s  clearing  in  Colombo, 
The  owners  of  the  ship  to  have  an  absolute 
lien  on  the  cargo  for  the  amount  of  freight 
stipulated  for,  except  as   to  the  captain* s 
draft  for   disbursements  and  commission 
as   before  mentioned,  in  case  of  default. 
The  charterers  to  furnish  cash  for  the  dis- 
bursements of  the  ship  at  port  of  loading 
at  current  rate  of  exchange,  not  exceeding 
750Z.  free  of  interest,  hit  subject  to  a  com- 
mission of  2^  per  cent.,  and  cost  of  i/i- 
Si(rance,  for  the  due  appropriation  of  which 
the  charterers  are  not  to  be  held  responsible, 
and  for  which,  and  agency  commission,  the 
master  shall  give  his  draft  on  the  owners  pay- 
able inLondon  at  sixty  days*  sight,  and  in  the 
event  of  the  bill  not  being  accepted  or  paid 
at  maturity,  the  amo7int  to  be  deducted  from 
freight  at  settlement  thereof,**  ^x. 

The  ship  proceeded  to  Cochin,  was  there 
put  up  by  the  defendants  as  a  general  ship^ 
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locided  with  a  full  cargo  under  hills  of 

Ig^di^ng.     The  total  amount  of  the  hiU  of 

luring  freight  vxu  esttmaied  hj^  the  char' 

ier^m  at  4,995L  lOs.  Gd.,  and  was  payahle 

it^   Jxmdon  on  delivery  of  the  goods  there, 

2%-^  ship  sailed  with  her  cargo  for  London^ 

om^  whUe  at  sea  a  fire  broke  outy  and  part 

cf    the  cargo  was  so  injured  by  fire  and 

w€M^t€r  that  it  became  necessary  to  sell  it. 

1%^  remainder  of  the  cargo  was  brought  to 

jKytmdon^  and  reported  inwards  at  the  Custom 

W<ysue,    The  biU  of  lading  freight  received 

by  the  plaintiffs  amounted  to  3,482Z.  7s.  lOd, 

an^  the  defendants  advanced  to  the  m/ister 

at   Cochin  364Z.  14^.  Id.  for  disbursements 

(f  the 8hip,maJcing  together  3,847Z.  Is.  lid. : 

— ^Held,  first,  ajfirmifig  tJis   cases  of  The 

N'orway  and  Bobinson  v.   Knights,  that 

the  fhintiffs  were  entiiled  to  the  bdUmce 

of  the  lump  sum  of  6,0001.  after  giving 

credit  for  tJie   3,847Z.    I*,   lie?,   received 

hy  them,  as  tlie  h,000l.  was  to  be  payable 

on  the  delivery,  not  of  the   entire  cargo 

vkich  had  been  put  on  board,  but  of  that 

whd  had  not  been  lost  by  the  excepted 

perils;  secondly,  that  the  plaintiffs  were 

^  eHtiHed  to  interest  on  tlie  balance  in 

T'^slwn,  as  it  could  not  be  regarded  as  a 

*^^  payable  on  a  day  certain. 

This  was  an  action  for  the  recovery  of 
1,152/.  18#.  Id,  and  interest.  The  fol- 
lowing case  was  stated  for  the  opinion 
of  the  Court  of  Queen's  Bench  without 
pleadings. 

CASE. 

The  plaintiffs  are  a  company  carrying 
on  bosmess  as  shipowners  in  the  city  of 
umdon,  and  were  and  are  the  owners  of 
^  ^p  Clyde.  The  defendants  are  mer- 
^ts  carrying  on  business  at  Colombo 
*^  London;  On  the  25th  of  January, 
1872,  the  ship  was  lying  in  the  harbour 
^  Colombo,  and  upon  that  day  the  charter- 
P^  hereinafter  set  out  was  made  and 
^*«red  into  by  Edward  Shrewsbury,  the 
'^•ster  of  the  ship,  on  behalf  of  the  plain- 
^  and  the  defendants.  The  charter- 
P^  was  as  followt 


"  Colombo,  25th  January,  1872. 

It  is  this  day  mutually  agreed  between 

Edward  Shrewsbury,  of  the  good  ship  or 

J^l  called  the  Clyde,  classed  A  1  in 

^yd*8,  of  the  register  tonnage  of  1,151 

Hiw  Sum,  43.->Q.B. 


tons,  or  thereabouts,  now  lying  in  the 
harbour  of  Colombo,  whereof  he  is  the 
master,  on  the  one  part,  and  Messrs. 
Armitage  Brothers,  of  Colombo,  mer- 
chants, on  the  other  part.  That  the 
said  ship,  being  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  shidi 
with  all  convenient  speed  load  here,  or 
sail  and  proceed  to  Cochin  (orders  to  be 
^ven  on  or  before  the  29th  instant),  and 
if  ordered  to  Cochin  (orders  to  be  given 
on  or  before  the  ^9th  instant),  there  load 
from  the  charterers  or  their  agents,  com- 
pleting at  Colombo  or  Tuticorin,  if  so 
requii^^  by  charterers,  a  full  and  com- 
plete  loading  of  legal  merchandise,  which 
full  and  complete  loading  the  captain 
binds  himself  to  receive  on  board,  and 
properly  stow,  but  not  exceeding  what 
she  can  reasonably  stow  and  carry,  over 
and  above  her  tackle,  apparel,  provisions 
and  furniture,  and  being  so  loaded,  shall 
therewith  proceed  to  London  into  the 
East  or  West  India  Docks,  and  discharge 
there  as  customary,  the  act  of  Ood,  re- 
straints of  princes  and  rulers,  the  Queen's 
enemies,  fire  and  all  and  every  other 
dangers  of  the  seas,  rivers  and  naviga- 
tion, of  whatever  nature  and  kind  soever, 
during  the  said  voyage  always  excepted. 

"  A  lump  sum  freight  of  5,0001.  to  be 
paid  after  the  entire  discharge  and  right 
delivery  of  the  cargo,  in  cash  two  months 
after  the  date  of  the  ship's  report  inwards 
at  the  Custom-house,  or  under  discount 
at  five  per  cent,  per  annum  (or  at  the  bank 
rate  if  higher),  at  option  of  charterer's 
agents. 

"Thirty-five  working  days  are  to  be 
allowed  the  said  charterers  (if  the  vessel 
be  not  sooner  dispatched)  for  loading,  to 
conmience  and  oe  continued  from  the 
time  of  the  vessel  having  a  clear  hold  and 
ready  for  that  purpose,  Qie  mastev  giving 
charterers  or  their  agents  written  notice 
twenty-four  hours  in  advance  to  that 
efiect.  Ajid  the  charterers  to  have  the 
option  of  keeping  the  vessel  fifteen  work- 
ing days  on  demurrage,  paying  201.  per 
day,  to  be  paid  to  the  master  day  by  day. 

"  All  goods  to  be  brought  to  the  vessel 
and  taken  from  alongside  at  the  risk  and 
expense  of  the  freighters. 

"  The  master  to  sign  bills  of  lading  at 
any  rate  of  freight  required  without  pre- 
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judice  to  this  cbarter-pariy,  but  should 
the  aggregate  freight  by  bills  of  lading 
amonnt  to  less  than  the  lamp  sum  of 
5,000^.  already  stipulated  for,  the  differ- 
ence to  be  deducted  from,  the  amount  to 
be  drawn  for  disbursements,  and  the  ba- 
lanoe,  if  any,  to  be  paid  in  cash  at  the  rate 
of  exchange  for  sight  bills  existing  at 
the  time  ox  the  ship's  clearing  in  Colombo. 
The  owners  of  the  ship  to  have  an  abso- 
lute lien  on  the  cargo  for  the  amount  of 
freight  stipulated 'for,  except  as  to  the 
captain's  draft  for  disbursements  and 
commission  as  before  mentioned,  in  case 
of  de£a.ult.  And  it  is  hereby  agreed  that 
the  charterers  are  to  furnish  cash  for  the 
disbursements  of  the  ship  at  port  of  load- 
ing at  current  rate  of  exchange  not  ex- 
ceeding 7601.  free  of  interest,  but  subject 
to  a  commission  of  2^  per  cent,  and  cost 
of  insurance,  for  the  due  appropriation  of 
which  the  charterers  are  not  to  be  held 
responsible,  and  for  which  and  agency 
commission  the  master  shall  give  his  draft 
on  the  owners,  payable  in  London  at  sixty 
days'  sight,  and  in  the  event  of  the  bill 
not  being  accepted  or  paid  at  maturity, 
the  amount  to  be  deducted  from  freight 
at  settlement  thereof,  together  with  inter- 
est and  cost  of  insurance. 

"  The  ship  to  be  consigned  to  owners' 
agents  in  London,  and  in  case  of  the  vessel 
having  to  put  into  the  Mauritius,  the  vessel 
to  be  consigned  to  Messrs.  Blyth  Brothers 
&  Co.  there,  or  to  Messrs.  Thompson, 
Watson  Sd  Co.,  at  the  Cape  of  Qt)od  Hope. 
A  survey  certificate  to  be  supplied  by  the 
captain  (if  required)  to  the  effect  that  the 
vessel  is  in  every  way  fitted  to  carry  a 
dry  and  perishable  cargo  to  any  port  in 
the  world.  The  captain  to  carry  cargo 
for  charterers'  benefit  in  any  cabin,  state- 
room or  other  place,  not  absolutely  re- 
quired for  use  during  the  voyage. 

"  The  charterers  to  have  the  option  of 
appointing  their  own  stevedore  at  the  ex- 
pense of  the  master,  but  at  not  exceeding 
current  rates;  but  the  captain  is  not 
thereby  relieved  of  the  responsibility  re- 
garding the  proper  stowage  of  his  vessel. 
The  captain  and  charterers  to  be  at  liberty 
to  add  any  clause  to  this  charter-party  by 
mutual  consent  without  prejudice  to  this 
agreement.  In  default  of  performance  of 
this  agreement)  it    is   hereby  mutually 


agreed  that  the  amount  of  freight  herein 
agreed  for  is  to  be  paid  and  taken  as  liqui- 
dated damages  for  such  de&xdt." 

In  accordance  with  the  orders  of  the 
defendants  the  ship  proceeded  to  the  port 
of  Cochin,  and  was  there  put  up  by  the 
defendants  as  a  general  ship,  and  loaded 
with  a  fuU  and  complete  cai^,  the  property 
of  various  merchants,  which  cargo  was 
shipped  under  several  bills  of  lading 
signed  by  the  captain  upon  the  orders  of 
the  defendants.  The  totel  amount  of  ihe 
bill  of  lading  freight  was  estimated  by  tho 
charterer  at  4,995Z.  10«.  6(2.,  and  was 
payable  in  London  on  delivery  of  the  goods 
there. 

The  ship  with  the  cargo  on  board  sailed 
from  the  port  of  Cochin  upon  the  voyage 
to  London  under  the  charter-party,  and 
on  the  2nd  of  May,  1872,  the  cargo  was 
found  to  be  on  fire.  The  master  of  the 
ship,  after  attempting  ineffectually  to  ex- 
tinguish the  fire  at  sea,  put  into  Table 
Bay  which  was  the  nearest  port  of  refrige, 
and  after  a  survey  it  was  found  expedient 
to  scuttle  the  ship,  as  it  was  deemed  that 
the  fire  could  not  be  otherwise  extin- 
guished. The  ship  was  scuttled  in  Table 
Bay  and  the  fire  was  thereby  extin- 
guished. 

After  the  fire  had  been  extinguished  the 
water  was  pumped  out,  and  the  greater 
portion  of  the  cargo  was  unladen,  and  as 
a  large  quantity  thereof  was  greatly  in« 
jured  by  fire  and  water,  surveys  as  cus- 
tomary were  called,  and  the  surveyors 
pronounced  a  great  part  of  the  cargo  unfit 
for  reshipment,  and  it  was  therefore 
ordered  to  be  sold,  and  it  was  sold  accord- 
ingly, and  the  proceeds  thereof  were  paid 
into  the  hands  of  the  plaintiffs,  who  have 
since  accounted  for  the  same  to  the  owners 
of  the  goods  sold. 

The  remainder  of  the  cargo  was  re. 
loaded  on  board  the  ship,  and  on  the  9th 
of  June,  1872,  the  ship  having  undergone 
some  repairs  resumed  her  voyage  to  Lon- 
don with  the  remainder  of  the  cargo  on 
board,  and  with  no  other  cargo,  and 
arrived  in  port  and  proceeded  to  the  West" 
India  Docks,  and  on  the  12th  of  August, 
1872,  was  reported  inwards  at  the  Custom 
House. 

The  bill  of  lading  freights  upon  the  cargo 
which  arrived  in  Londonhave been  received 
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i^ie  plaJTitaffs  and  amonnt  to  the  snm  of 

^IL  7i.  lOd.,  and  the  defendants  ad- 

«ed  to  the  master  at  Coohin  the  sum 

S642. 149.  Id.  for  disbursements  of  the 

making  together  the  sum  of  3,847Z. 

llci.,  but  the  defendants  haye  not  paid 

plaintiffs  the  snm  of  1,152^.  18«.  \d., 

the  balance  of  the  Inmp  freight  of 

I,  mentioned  in  the  charter-party, 

refose  to  pay  ihe  same  to  the  plaintiffs. 

rVhe  question  for  the  opinion  of  the 


"%Vhether  the  plaintiffs  are  entitled  to 
payment  by  the  defendants  of  the  balance 
oP     ^the  snm  of  5,000Z.  under  the  charter- 
after  giying  credit  for  the  aggregate 
of  3,847i.  \8,  11(2.  which  has  been 
by  them  on  account  thereof. 
Second.     Whether  the  plaintiffs  are 
esx'ftsitled  to  any  and  what  sum  for  interest 
the  said  balance  of  the  sum  of  5,000Z. 


^e  Court  of  Queen's  Bench  having 
&o<nded  that  the  plaintiffs  were  entitled 
to  payment  by  the  defendants  of  the 
balttce  t>f  the  sum  of  5,000Z.,  namely, 

1,1.522.  \S8.  \d.^  on  the  authority  of  the 

^•888  of  The  Norway  (1)  and  Bohvnaon  v. 

^^ighU    (2),   the    defendants   brought 

error. 

Wathin  WUUams  (Cohen  with  him),  for 

the  defendants. — The  decision  of  the  Court 

Wow  was  wrong.     The  charter-party  in 

({aestion  is  one  of  an  ordinary  character, 

and  the  lump  sum  of  5,000Z.  is  termed  in 

ti»  contract  "  freight,"  and  was  intended 

to  have  all  the  legal  incidents  of  freight. 

To  support  their  view,  and  that  of  the 

(^ovt  below,  the  plaintiffs  must  contend 

^  the  5,000Z.  would  be  payable  if  only 

»  nnall    parcel  of  the    cargo    reached 

^"gJand.  The  consideration  of  the  5,000Z. 

^*8  th©  conveyance  of  one  entire  cargo 

^^_^e  entire  voyage.   The  plaintiffe  may 

^^^^  freight  on  what  they  have  really 

??^*®d  undOT  a  quantum  meruit.  He  cited 

lOfk  ^'  ^^^^^''P^  (3)>  ^^^oit  on  Shipping^ 
2^  edit.  329,  Kmt's  Comm.  vol.  3,  p. 
(nM  ^^^^^^  <^  Shipping,  vol.  1,  p.  293 
voote)^  p^  ^  j^l^rtswt  (4),  and  referred 

^^^^  Browning  &  L.  377 ;  404 ;  3  Moor«  P.C.C. 

W    42  Law  J.  Eep.  (k.s.)  C.P.  211. 
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to  the  provisions  of  the  charter-party  as 
shewing  that  the  cases  of  The  Norway  (1) 
and  Robinson  v.  Knights  (2)  were  distin- 
guishable. (The  nature  of  this  part  of 
the  argument  is  sufficiently  stated  in  the 
judgments  of  the  Court.) 

Mamsiy  {P ether  ami,  with  him),  for  the 
plaintiffs,  was  not  called  upon  to  argue. 

CoLBBiDGE,  C.J. — I  am  of  opinion  that 
the  judgment  of  the  Court  below  should 
be  affirmed.  The  Court  of  Queen's  Bench 
seems  to  have  considered  that  their 
judgment  was  in  accordance  with  the 
decisions  in  Eohvnson  v.  Knights  (2),  and 
The  Norway  (1),  and  1  think  that  these 
two  decisions  are  entirely  in  point.  It  is 
true  that  the  words  of  tiie  charter-party 
are  not  identical  in  the  three  cases.  Li 
Bohimson  v.  Knights  (2)  the  words  were, 
''  deliver  the  same  on  being  paid  freight 
as  follows,  a  lump  sum  of  315Z.  .  .  .  the 
freight  to  be  paid  in  cash,  half  on  arrival 
and  remainder  on  unloading  and  right 
delivery  of  cargo."  In  The  Norway  (1) 
the  freighter,  after  undertaJdng  to  load 
the  cargo,  agreed  to  pay  or  cause  to  be 
paid  *'  as  fright  for  the  use  and  hire  of 
the  vessel,ll,260Z.  lump  sum  if  ordered  to 
the  United  Kingdom,  &c.,  the  master 
guaranteeing  to  carry  3,000  tons  dead 
weight  of  cargo  or  to  forfeit  freight  in 
proportion  to  deficiency."  With  regard 
to  payment,  2,0002.  was  to  be  advanced 
"  on  the  vessel  clearing  at  Liverpool,  sub- 
ject* to  insurance  only,  say  1,000Z.,  by 
freighter's  acceptance  at  four  months  and 
1,000Z.  at  six  months,  sufficient  cash  for 
ship's  disbursements  not  exceeding  2,500Z. 
to  be  advanced  at  Calcutta,  and  the  neces- 
sary disbursements  if  ordered  to  the  rice 
ports,  &c.,  for  six  months'  bills  on  London 
against  the  captain's  receipts.  Such  ad- 
vances to  be  made  on  account  of  chartered 
freight,  and  the  balance  as  follows, 
namely,  one-third  in  cash  on  arrival  at 
port  of  delivery,  and  the  remainder  on 
true  and  final  delivery  of  the  cargo  at  tho 
port  of  discharge  by  good  approved  bills 
payable  in  London,  or  cash  equal  to  three 
months'  date  from  the  delivery  if  dis- 
charged in  the  United  Kingdom  .... 
and  so  forth.  In  this  case  the  Judicial 
Committee  appear  to  have  taken  a  view 
of  the  facts  different  from  that  of  Dr. 
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Lnshington,  and  to  have  considered  thai 
the  non-delivery  of  part  of  the  cargo 
was  not  owing  to  the  negligence  of  the 
master,  so  that  the  contract  was  satisfied, 
and  the  whole  lamp  sum  earned.  Lord 
Justice  Knight  Bruce  indeed  intimated 
that  even  if  it  had  been  otherwise  the 
Committee  would  have  been  prepared  to 
hold  the  words  of  the  contract,  **  true  and 
final  delivery  of  the  cargo,"  would  have 
been  complied  with,  and  the  only  remedy 
for  the  merchant  would  be  by  cross  action. 
These  then  are  the  two  cases  which  we 
are  called  upon  to  review,  for  it  has 
always  been  held  that  the  Courts  of  West- 
minster are  not  bound  to  follow  the 
decisions  of  the  Judicial  Committee  unless 
they  are  true  expositions  of  the  law,  al- 
though these  decisions  are  entitled  to 
great  weight.  Now  I  do  not  think  that 
the  contract  in  the  present  case  is  sub- 
stantially dissimilar  from  that  in  those 
two  cases.  Here  the  ship  was  to  proceed 
to  Cochin  and  there  load  from  the  char- 
terer a  full  cargo,  &c.,  subject  to  the 
usual  exceptions,  and  then  come  the 
words,  "  A  lump  sum  freight  of  5,000Z.  to 
be  paid  after  entire  discharge  and  right 
delivery  of  the  cargo  in  cash  two  months 
after  the  date  of  the  ship's  report  inwards 
at  the  Custom-house,  &c.  The  facts  are 
that  the  ship  performed  her  voyage 
with  success  outwards,  but  on  her  way 
home  some  portion  of  the  cargo  got  on 
fire  ;  that  she  was  taken  to  Table  Bay  on 
fire,  and  that  after  making  every  effort  to 
subdue  the  fire  it  was  necessary  to  scuttle 
the  ship,  and  that  she  was  scuttled  and 
the  fire  thereby  put  out.  Some  of  the 
cargo  was  destroyed  and  some  damaged, 
and  finally  such  part  of  the  cargo  as  re- 
mained was  delivered,  but  a  great  part  of 
it  was  not  delivered,  and  therefore  the 
freight,  in  the  ordinary  sense  of  the  word 
"freight,''  had  not  been  earned  upoii  such 
portion  of  the  cargo  as  was  not  delivered 
in  this  country.  It  is  also  found  that  the 
non-delivery  was  not  owing  to  any  negli- 
gence or  misconduct  on  the  part  of  the 
master  or  any  one  representing  the  owners 
of  the  ship.  Under  these  circumstances 
we  are  asked  to  decide  that  this  lump  sum 
freight  of  6,000Z.  has  not  been  earned 
under  this  contract.  For  myself  I-Tnust 
Bay  that  if  the  case  stood  alone,  apart 


from  the  two  previous  decisions,  I  should 
have  thought  that  the  object  of  the  con- 
tract was  to  ascertain  as  between  the  par- 
ties the  amount  of  the  freight  to  be  earned 
by  the  ship  on  this  voyage,  the  shipowner 
not  choosing  to  run  the  risk  of  earning 
more  or  less,  and  the  charterer  being  con- 
tent with  earning  so  much ;  and  therefore 
that  the  shipowner  had  let  out  and  the 
charterer  had  hired  the  ship  for  this 
voyage  at  the  sum  of  5,000Z.,  called 
"  freight,"  and  substantially  freight,  be- 
cause it  was  a  sum  to  be  paid  for  the  use 
of  the  ship  in  carrying  cargo  from  the 
East  to  this  country.  Therefore,  for  the 
purpose  of  avoiding  risk  and  inconveni- 
ence, the  lump  sum  was  taken  to  repre- 
sent  that  at  which  one  party  was  willing 
to  hire  the  ship,  and  for  which  the  other 
was  willing  to  lend  her  for  the  stipulated 
voyage.  This  being  the  interpretation  of 
the  contract,  the  question  is  whether  the 
cargo,  part  of  it  not  having  been  deli- 
vered, can  be  said  to  have  been  entirely 
discharged  and  rightfully  delivered.  Upon 
this  subject  we  have  heard  a  good  deal  of 
argument,  and  if  the  matter  were  entirely 
free  from  authority,  there  might  be  some 
ground  for  saying  that  the  words,  "  entire 
discharge  and  right  delivery  of  the  cargo," 
meant  the  entire  discharge  and  right  de- 
livery of  the  cargo  originally  put  on 
board.  But  the  fair  and  reasonable  con- 
struction of  the  words,  regard  being  had 
to  ^e  fact  that  the  cargo  is  for  a  lump 
sum,  appears  to  me  to  be  that  which  the 
Court  has  put  upon  v^ry  similar  con- 
tracts, namely,  that  the  cargo  is  entirely 
discharged  and  rightly  delivered  if  the 
whole  of  it  is  not  covered  by  any  of  the 
exceptions  in  the  contract  itself.  Now, 
in  this  case  so  much  as  was  not  so  deli- 
vered and  discharged  was  prevented  from 
being  so  delivered  by  the  exceptions  in 
the  contract  itself,  and  therefore  it  ap- 
pears to  me  that  the  contract  has  been 
complied  with  and  the  lump  sum  earned. 
So  the  matter  would  stand  if  we  had  to 
deal  with  this  portion  of  the  contract  alone. 
But  an  argument  has  been  addressed  to  ns 
founded  on  a  stipulation  which  calls  on 
"  the  master  to  sign  bills  of  lading  at  any 
rate  of  freight  required  without  prejudice 
to  this  charter-party,  but  should  the  ag- 
gregate freight  by  bills  of  lading  amount 
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to  l06>  ^^bi^  ^e  lamp  sam    of   5,000Z., 
alremdy  stipulated  for,  the  di£^rence  to  be 
^edncted  mm  the  amonnt  to  be  drawn 
for    diBbaTsements,    and  the  balance,  if 
any-y  to  be  paid  in  cash  at  the  rate  of  ex- 
clumge  for  sight  bills  existing  at  the  time 
of  the  ship's  clearing  in  Colombo."  Now, 
the  argument  of  Mr.  Williams  is  this — 
Assume  that  the  lamp  sum  which  the 
charterers  undertake  to  secore  is  5,0002. 
l^ey  agree  to  put  as  much  cargo  on  board 
Mwill  earn  5,000{.      Suppose  that  the 
freight  according  to  the  bills  of  lading  is 
4,0001     This  leaves  1,000Z.  to  be  pro- 
vided by  the  charterers  according  to  the 
wntract.    This  is  to  be  provided  in  two 
^yiH-First,  it  is  to  be  paid  by  the  dis- 
Imnements,  and  if  the  amonnt  which  it  is 
"**BBiy  to  provide  the  captain  with  for 
^  porpose  does  not  bring  the  payment 
°P  to  5,0002.  the  charterers  undertake  to 
PV  hixDy  at  the  port  of  discharge  when 
*iJ  *^P  dears  out,  the  difference  between 
^  disbursements    and  the  5,0002.    in 
««t      This,  according  to  Mr.  Williapas's 
•'P^'^ieiit,  shews  that  according  to  the 
Wil  constmction  of  the  contract  there  is 
nota  l^mp  sum  in  lieu  of  freight,  but  a 
PJ'^^tee    to  provide  5,0002.  worth  of 
nwgHty  and  what  is  not  provided  in  the 
shape  Qf  actual  freight  is  to  be  paid  for 
ni  mother  way,  leaving  what  is  provided 
^j^ct   to    the    ordinary    incidents    of 
™Stt.     I  am  very  far  from  saying  that 
the  Construction  jrat  by  Mr.  Williams  up- 
?^^l^e  contract  is  not  the  correct  one,  but 
I  tliUi]^  that  it  does  not  interfere  with  the 
^'^"^^truction  which  I  have  already  endea- 
vooi^ed  to  put  on  the  former  part  of  the 
^Jopter-pMty.     For,  assuming  that  Mr. 
^iQumis  18  right,  it  appears  to  me  that 
l^fclanse  in  question  is  nothing  more 
^°^  a  means  m  receiving  in  a  particular 
?^^^the  pavment  of  the  whole  of  the 
^22^2.,  the  character  of  which  has  been 
Jf^^ady  ascertained  by  the  earlier  stipula- 
^^^  with  which  the  latter  part  of  the 
^tract  cannot  be  permitted  to  interfere. 
•^^  these  reasons,  and  upon  the  authority 
^  the  cases  I  have  referred  to,  I  think 
"^e  judgment  of  the  Court  below  ought 
^li  affirmed. 

Bbamwell,   B. — ^I    am    of    the    same 
^'piuon.     I  certainly  at  one  time  felt 


confident  as  to  the  construction  of  this 
clause  of  the  charter-party.  I  thought 
the  ''  balance,  if  any,"  was  the  balance 
after  the  deduction  of  one  sum  frx>m 
another  sum.  But  in  this  view  there  is 
some  difficuliy  in  understanding  it.  The 
words  are,  '*the  balance,  if  any,  to  be 
paid  in  cash  at  the  rate  of  exchange  for 
sight  bills  existing  at  the  time  of  the 
slup's  clearing  in  Colombo."  This  merely 
shews  at  what  rate  you  are  to  ascertain 
Colombo  currency,  and  that  the  amount 
is  to  be  paid  in  cash.  I  think  if  this  be 
so,  it  shews  that  the  amount  was  to  be 
paid  at  Colombo  to  the  master,  and  if  it 
is  the  right  construction,  it  may  be  argued 
that  some  other  sum  than  the  balance  is 
meant.  The  balance,  I  suppose,  is  arrived 
at  by  the  deduction  of  that  one  sum  from 
the  other  which  has  been  previously  men- 
tioned. In  this  view  it  may  mean  that  ii 
the  bill  of  lading  freight  shall  be  so  much 
less  than  the  charter-party  freight,  and 
the  difference  between  the  two'  shall  be 
greater  than  the  disbursements,  then  the 
difference  between  the  disbursements  and 
that  difference  shall  be  paid  to  the  master. 
I  must  say  that  if  this  were  the  meaning 
of  the  parties  they  have  used  very  incon- 
venient language  to  express  it.  Still, 
there  is  some  ground  for  Mr.  Williams's 
construction  in  the  expression  which  after- 
wards occurs  that  the  disbursements  are 
to  be  drawn  for  (which  must  mean  dis- 
bursements less  deductions,  when  there 
are  any),  by  bills  at  sixty  days'  sight.  I 
think  it  would  be  impossible  for  any 
Court  of  law  to  hold  that  the  words, 
*'and  the  balance,  if  any,  to  be  paid," 
meant,  not  what  the  wo^s  are,  but  "  if 
when  the  bill  of  lading  freight  has  been 
deducted  frx)m  the  charter-party  freight, 
the  sum  which  shall  remain  aiter  such 
deduction  shall  exceed  the  amount  of  dis- 
bursements, then  the  balance  shall  be 
paid."  And  I  do  not  think  that  the  so- 
lution of  this  puzzle  is  necessary  for  the 
decision  of  the  case.  Mr.  Williams's 
argument,  as  I  understand  it,  is  that 
the  shipowner  having  secured  by  the 
disbursement  money  and  lien  for  the 
5,0002.,  trusts  to  these  securities,  and 
not  to  the  covenant  in  the  charter- 
party,  but  what  is  there,  supposing  that 
the  construction  contended  £ov  is  right, 
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to  shew  tliat  the  shipowner  trusted  to 
his  lien  P  A  case  might  very  well  arise 
in  which  the  lien  wonld  not  be  sufficient. 
Such  a  case,  for  instance,  as  the  consignee 
not  taking  to  the  goods,  and  becoming 
insolvent,  and  the  shipowner  not  choosing 
to  rely  on  his  lien.  Again,  there  is 
nothing  to  shew  that  the  liability  of  the 
charterer  is  limited.  This  is  an  ordinary 
charter-party,  and,  except  for  the  diffi- 
culties which  have  been  raised  as  to  the 
lump  sum,  there  is  no  suggestion  that  the 
charterer  is  not  liable.  So  that  there  is 
no  reason  for  Mr.  Williams  maVing  the 
second  step  in  his  argument,  supposing 
that  he  is  right  as  to  the  first.  Then  he 
takes  another  passage,  and  says  that  it 
was  a  condition  precedent  to  the  right  to 
the  5,000L  that  the  whole  cargo  should 
be  deKvered.  I  do  not  know  whether  I 
have  precisely  followed  his  argument. 
Perhaps  he  thought  it  not  very  safe  to 
tell  us  whether  he  meant  that  if  tiie  whole 
cargo  was  not  delivered  there  was  no 
right  to  any  lump  sum,  or  whether  he 
meant  to  say  that  there  is  some  con* 
trivance  by  which  a  fair  proportion  could 
be  ascertained.  Supposing  that  a  lump 
sum  is  to  be  paid,  and  that  the  charterer 
is  to  be  liable  to  it,  subject  to  the  question 
whether  the  delivery  of  the  whole  cargo 
is  a  condition  precedent,  I  cannot  see 
how  the  defendant  would  be  liable  to  pay 
half  the  lump  sum,  in  the  event  of  half 
the  cargo  being  delivered.  Therefore  Mr. 
Williams  must  argue  that  by  the  non-de- 
livery of  a  single  article  the  whole  amount 
is  lost.  The  words  relied  on  are  that 
*'  the  ship  shall  take  on  board  a  full  and 
complete  cargo,  and  shall  proceed  there- 
with to  London,  and  discharge  it."  This  is 
the  duty,  but  there  is  a  qualification  to  this 
duty,  "the  act  of  God,  restraints  of  princes 
and  rulers,  the  Queen's  enemies,  &c." 
Then  it  is  said, "  This  is  only  a  qualification 
in  diminution  of  the  shipowner's  liability, 
but  afterwards  comes  this,  "  a  lump  sum 
freight  of  6,000Z.  to  be  paid  after  entire 
discharge  and  right  delivery  of  the 
cargo,  in  cash  two  months  after  the  date 
of  the  ship's  report  inwards  at  the  Cus- 
tom House,"  and  so  forth.  Now  Mr. 
Williams  says  that  until  the  ship  is  dis- 
charged, and  there  is  a  right  delivery  of 
the  cargO|  the  lump  sum  is  not  due.    It 


may  possibly  be  that  verbally  he  is  right. 
If  so,  what  is  the  meaning  of  "  the  cargo  ?" 
In  my  opinion  it  is  the  cargo  which  she 
has  to  deliver,  it  does  not  mean  the  cargo 
which  she  has  shipped,  but  which  she  is 
not  bound  to  deliver — ^whichshe  is  excused 
from  delivering.  Suppose  that  bl.  worth 
of  these  goods  had  been  stolen  by  the 
sailors,  this  would  not  be  within  the  excep- 
tions ;  but  could  it  possibly  have  been 
said  that  the  whole  lump  sum  was  lost, 
would  not  the  common  rule  have  ap- 
plied, and  the  defendants  be  left  to 
their  remedy  by  cross  action  ?  If  this 
be  so,  would  it  not  be  very  odd  that 
the  shipowner  should  be  worse  off  be- 
cause he  is  not  subject  to  an  action  for 
the  loss  which  has  occurred,  because  it 
has  been  caused  by  fire  instead  of  the 
depredations  of  the  crew  ? 

I  venture  to  think  that  some  interpre- 
tation must  be  put  upon  the  contract  to 
prevent  the  deUvory  from  being  consi- 
dered as  a  condition  precedent.  Then 
Mr.  Williams  asked  what  would  happen 
if  nothing  were  delivered.  I  say  if  that 
were  so,  the  date  from  which  the  payment 
was  due  would  never  have  arrived,  be- 
cause the  words  are,  a  lump  sum  to  be 
paid  in  cash  after  the  entire  discharge 
and  right  delivery  of  the  cargo,  two 
months  after  the  date  of  the  ship's 
report  inwards  at  the  Custom  House, 
and  since  it  must  be  after  the  right 
delivery  of  the  cargo,  if  none  were 
delivered,  I  suppose  the  event  would 
never  happen  for  which  the  lump  sum  is 
to  be  paid.  It  may  be  said  that  it  is  very 
strange  that  if  the  ship  brought  in  safety 
one  hundredth  part  of  the  cargo  home, 
the  entire  5,000Z.  should  be  paid,  where- 
as if  that  hundredth  part  was  lost,  the 
shipowner  would  lose  his  5,000Z.  This 
is  a  difficulty,  but  not  a  technical  difficuliy. 
I  believe  that  the  case  of  The  Norway 
(I),  as  my  Lord  has  said,  is  absolutely 
undistinguishable  from  .this.  There  is 
the  same  obligation  to  load  a  ftdl  and 
complete  cargo,  the  same  obligation  to 
deliver,  and  me  same  statement  that  it  is 
only  payable  on  delivery  of  the  remainder 
at  the  port  of  discharge.  It  is  true  that 
there  the  words  used  were  that  it  was  for 
the  use  and  hire  of  the  ship.  But  no 
reliance  Was  placed  upon  them  in  the 
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jadgment  of  the  Court,  and  I  think  they 
are  of  no  consequence.  On  the  authority 
of  this  case  and  that  of  Bohinson  y, 
Knighti  (2)  I  think  the  plaintiffs  are 
entitled  to  judgment. 

Keatikq,  J. — ^I  am  of  the  same  opinion. 
I  agree  with  the  Lord  Chief  Justice  that 
Mr.  Williams's  construction  of  the  clause, 
as  to  the  disbursements,  is  the  right  one. 
But  assuming  this  to  be  so^  I  cannot  see 
how  it  meets  the  difficult  unless  the 
security  of  the  freight  is  to  be  substituted 
fi>r  the  liabiliiy  of  the  charterer,  not  that 
it  is  to  be  merely  a  collateral  security. 
I  cannot  agree  in  such  a  construction. 
But  putting  aside  this  suggestion,  what 
is  the   meaning  of   the   charter-party? 
The  charterer  agrees  to  pay  a  lump  sum 
for  the  use  of  the  ship  for  that  particular 
Yoyage,  but  the  shipowner  wishes  to  be 
secure,  and  inasmuch  as  he  has  a  cargo 
of  goods,  it  is  reasonable  he  should  have 
the  security  of  them,  and  various  provi- 
BODS  are  made  to  prevent  any  interference 
with  this  security,    Mr.  Williams  is  re- 
hctantly  driven  to  contend  that  the  ship- 
owner,  unless  he  brings  every  ounce  of 
the  cargo  home,  is  to  be  paid  nothing. 
He  suggests  a  mode  of  meeting  this  diffi- 
culty by  saying  that  although  he  could 
not  recover  upon  the  contract,  yet  ijiat 
possibly,  if  the  consignees  accepted  the 
goods,  he  might  recover  from  them  under 
a  quantum  meruit  for  services  performed. 
1  sappose  the  answer  to  that  would  be 
tiiat  there  is  a  special  contract  on  the 
bills  of  lading,  but  at  all  events  it  could 
scarcely  get  rid  of  the  difficulty  that  the 
contract  would  be  ended  and  with  it  the 
Mcnrity,  without  any  &ult  on  the  part  of 
the  shipowner  being  suggested.     I  think 
tliia  would  be  a  veiy  singular  construction 
to  put  upon  the  contract;  and,  there- 
fore, that  the  judgment  of   the  Court 
below  should  be  affirmed.  With  reference 
to  the  authorities,  I  agree  with  what  has 
been  said  by  my  Lord  and  my  brother 
BramweU  respecting  them. 

Cliasbt,  B. — ^I  am  of  the  same  opinion. 
Undoubtedly  the  shipowner  relies  chiefly 
upon  his  lien  on  the  cargo  for  payment. 
But  I  never  heard  it  suggested  that  be- 
came be  relies  on  his  hen  that  there- 


fore  the  charterer  is  not  liable.  In  the 
present  case,  to  give  the  shipowner 
mil  security  for  the  5,000Z.,  various 
provisions  are   inserted  in  the  charter- 

?arty.  There  is  to  be  an  advance  of 
50L,  and  a  bill  is  to  be  given  in  respect 
of  it.  Sappose  this  bill  to  be  actually 
g^ven,  and  the  bill  of  lading  freight  to 
amount  only  to  4,5001^.,  the  master  would 
be  in  the  position  of  lending  760Z.  to  the 
charterer  without  any  security.  In  order 
to  guard  against  this  there  are  various 
provisions.  First,  it  is  provided  that 
the  bill  which  is  to  be  drawn  is  not  to  be 
for  the  full  amount  of  the  advances,  un- 
less the  bill  of  lading  freight  amounts 
to  SfiOOl  Supposing  that  the  bill  of 
lading  freight  amounts  to  4,5002.,  you 
deduct  the  bOOl,  from  the  750Z.,  and  the 
bill  will  be  only  for  250Z.  You  provide 
for  the  balance  in  that  way ;  but  then  the 
balance  may  be  the  other  way,  and  I 
confess  I  do  not  feel  the  difficulty  which 
my  brother  Bramwell  does  in  applying 
these  words,  "  and  the  balance,  if  any." 
That  means  the  other  balance,  if  any; 
because  if  the  balance  is  that  way,  it 
has  been  already  provided  for  by  the 
bill  to  be  drawn,  and  the  meaning  of 
"  and  the  balance,  if  any,  is  to  be  paid 
in  cash,"  is  to  me  plain.  There  is  the 
5,000Z.  provided  for  substantially  by  the 
goods.  With  respect  to  the  other  point, my 
brother  Brett,  in  Bohhison  v.  Knights  (2), 
observes  very  pertinently,  "It  was  ar- 
gued that  the  freight  was  to  be  paid 
only  on  the  delivery  of  the  cai^  at  the 
port  of  discharge,  but  the  question  is, 
what  cargo  ?  "  The  words  of  the  char- 
ter-party are  not  upon  the  delivery  of  the 
entire  cargo,  though  the  word  "  entire  " 
is  made  use  of.  It  is  the  entire  and  com- 
plete delivery  of  the  cargo.  For  the 
reasons  already  given,  and  looking  at  the 
authorities,  I  am  satisfied  that  the  judg- 
ment should  be  affirmed. 

Gbove,  J.  —  I  am  of  the  same  opi- 
nion. I  cannot  see  that  Mr.  Wil- 
liams's argument  stopped  short  of  the 
proposition,  for  which  he  cited  some 
cases,  that  if  the  entire  cargo  as  laden  was 
not  delivered,  the  clause  would  so^operate 
that  nothing  in  fact  would  be  earned. 
It  is  true  that  he  said  that  proceedingQ 
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ihight  be  taken  upon  a  quantum  meruit^ 
but  I  do  not  find  anything  in  the 
charter-party  which  is  consistent  with 
this  proposition.  Then  the  clause  does 
not  necessarily  bear  the  meaning  put 
upon  it  by  Mr.  Williams.  To  have  this 
meaning  it  must  not  only  be  altered  to 
"after  discharge  and  deliyery  of  the 
entire  cargo,  but  to  the  entire  cargo  as 
laden."  Why  should  the  Court  put  a 
forced  construction  on  these  words,  which 
do  not  necessarily  compel  the  entire  de- 
livery of  the  cargo,  instead  of  the  view 
that  the  parties  hired  the  ship  for  5,000Z.P 
And  why  should  they  put  the  person 
80  bargaining  in  a  worse  position  than  he 
would  be  in  under  an  ordinary  contract  P 
With  regard  to  the  other  clauses  they 
have  been  commented  on  by  the  Court 
and  I  will  only  say  that  I  find  really 
nothing  to  support  Mr.  Williams's  argu- 
ments. 

Denman,  J.,  and  Pollock,  J.,  concur- 
red. 

The  question  as  to  the  liability  to  in- 
terest was  adjourned,  and  on  the  29th  of 
November,  1873— 

CoLEEiDGB,  C.J.,  said — ^We  have  con- 
sidered the  point,  and  we  cannot  see  that 
the  money  was  payable  on  a  day  certain. 
We  think  therefore  that  the  plaintififs  are 
not  entitled  to  interest. 

Judgment  in  part  affirmed  and  in 
part  reversed. 

Attornoys — R  Saxton,  for  plaintilb;  Thomas  & 
HoUams,  for  defendant* 


^Q^q       Thesketh  (appellant)  v.   the 


Nov.  12. 


t       LOCAL    60ABD    OF   ATHEBTON 
(respondents). 

Public  Health  Acts  (11  ^  12  Vict.  c.  63. 
8.  69 ;  15^  16  Vict.  c.  42.  s.  13  ;  21  ^  22 
Vict.  c.  98.  8.  eS)-'Order  for  Owners  of 
Howes  to  Bewery  Fjave,  8fc.y  Street — Appor^ 
txonment^  how  far  conclusive. 

By  ths  Public  Health  Act,  1848  (11  ^  12 
Vict.  c.  63),  s.  69,  and  ilte  Local  Oovervn 


ment  Act,  1858  (21  ^  22  Vict.  c.  98), 
ss.  63,  64,  the  expenses  incurred  by  local 
boards  in  paving,  ^c.  .  •  .  streets  (not 
being  highways),  under  the  powers  of 
tJie  former  Act,  are  to  be  charged  upon 
the  owners  of  premises  abutting  upon  the 
street,  in  such  proportion  as  shall  be 
settled  by  the  surveyor,  ^c,  and  where 
such  expenses  luive  been  so  settled  as  pay^ 
able  by  such  owners,  ^^  such  apportion' 
msnt  shaU  be  binding  and  conclusive  upon 
stich  oumer,  unless  within  the  expiration 
of  three  mxmths  from  the  time  of  notice 
being  given  by  the  local  board  or  their  sur^ 
^eyor,  of  the  amount  of  the  proportion  so 
settled  by  the  surveyor  to  be  dus  from  such 
oumer,  he  ihall  by  written  notice  dispute 
tlie  sams.^^ 

The  Local  Board  of  A.  gave  notice  to 
the  oumers  of  the  houses  forming  a  street, 
requesting  them  to  sewer,  pave,  ^c,  tJie 
street,  and  upon  tJieir  default  executed 
the  work,  the  cost  of  which  was  settled  by 
the  surveyor,  according  to  the  frontage. 
The  appellant,  one  of  the  oumers,  did  not 
give  notice  within  three  mofiths  under 
21  ^  22  Vict.  c.  98.  s.  63,  that  he 
disputed  the  apportionment,  but  when 
summoned  before  tJ^  justices  to  pay  his 
proportion,  contended  that  he  was  not 
liable,  on  the  ground  that  the  street  was 
a  highway  repairahle  by  the  inhabitamis  at 
large. 

The  justices  having  held  that  the  appeU 
iant  was  not  entitled  to  raise  before  them 
tJts  question,  whether  the  street  was  a  high- 
way or  not : — ^Held,  thai  the  decision  was 
wrong,  as  the  certificate  of  the  surveyor  was 
conclusive  as  to  the  apportionment,  but  not 
as  to  the  original  liability  of  the  person 
charged. 

[For  the  report  of  the  above  case  see 
43  Law  J.  Rep.  (n.s.)  M.C.  37.] 
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|Q^Q      fHAMiLTOH    (appellant)  v.  the 
Not  14  i        v«8TBT  op  st.  geoeqb, 

l^TUSOTEtL SQUARE  (respondents). 

Metropolis  Local  Management — 17  8f  18 
Vid.  c.  120.  ss.  96,  Ky^—Foohoay—Gellar 
"'Liabiliiy  to  Bepmr. 

1%  front  of  the  house  of  the  appellant^ 

iikuUe  in  a  London  square^  was  an  area 

and  ceUatr.     The  eeQar  was  formed  of  hriek 

wdlSf  of|6  forming  the   outer  waU  of  the 

area^  and  another  running  parallel  to  such 

outer  waU,     The  covering  to  the  cellar  was 

formed  of  large  flagstones^  the  ends  of  which 

rested  an  the  waMs.    From  tJie  year  1830, 

when  the  houses  were  buUi  and  the  flagstones 

were  laid  down^  the  flagstones  were  used  by 

the  public  as  a  footway,  and  beca/me  by 

reason  of  {he  trc^  worn  doum,  cracked  and 

dangerous.     The  vestry  called  upon  the  ap- 

peUimt  to  repair  the  cellar  and  its  covering. 

He  refused  to  do  so,  whereupon  the  vestry 

did  the  worhf  and  proceeded  against  him  to 

recover  the  expenses : — ^Held,  that  the  vestry 

wen  bound  to  keep  the  flagstones  in  repair ^ 

and  eould  not  recover  from  the  appellant 

amjfpart  of  the  expense  of  doing  so. 

[For  the  report  of  the  aboVe  case,  see 
43  Uw  J.  Sep.  (H.S.)  M.C.  41.] 


(In  (he  Second  JXvision  of  the  Court.) 

1873    1 
Hot  24.  i  PUMUS  v.  flower.* 

Costs — Admiralty  Jurisdiction — County 
CoiiH-31  ^  32  Vict.  0.  71.  «.  9  ;  32  ^  33 
Tid.  e.  51.  s.  4. 

A  County   Oourt^   to  which  AdmraUy 

jvritdieHon  is  giyen  ^   81   ^   32   Vict. 

c  71,  has  Admiralty  jurisdiction  over  a 

daim  not  exceeding  800Z.  for  damages  for 

negUgenee  causing  a  collision   bettoeen    a 

large  of  the  defendant  and  a  ship  of  the 

plaintiff  in  a  river  within  the  body  of  a 

county  forming  part  of  its  district,     TherC" 

fore^  where  an  action  was  brought  in  respect 

of  such  a  daim  for  a  collision  in  the  Thames^ 

M  icAieA,  cfler  judgment  in  default  of  a 

pfad,  the  damages  were  assessed  on  a  writ 

*  Oomn  Loah,  J. ;  and  Archibald,  J. 


of  inquiry  at  15Z.,  and  no  certificate  was 
given  tlwi  the  cause  was  a  proper  one  to  be 
brought  in  the  Superior  Courts  it  was  held 
tlie  plaintiff  was  not  entitled  to  the  costs  of 
the  action  under  31  ^  32  Vict.  c.  71.  s.  0. 

Rule,  calling  on  the  plaintiflf  to  shew 
cause  why  the  master's  taxation  should 
not  be  reviewed,  and  the  plaintiff's  costs 
be  disallowed,  on  the  ground  that  the 
action  was  improperly  brought  in  the 
Superior  Court. 

The  action  was  brought  for  damage 
caused  by  the  negligent  navigation  and 
direction  by  the  defendant  or  his  servants 
of  a  barge  in  the  river  Thames,  whereby 
the  barge  ran  foul  of  and  struck  against 
a  boat  and  ship  of  the  plaintiff,  and  de- 
stroyed and  injured  it ;  and  the  plaintiff 
claimed  lOOZ.  Judgment  was  signed  in 
default  of  a  plea,  and  upon  a  writ  of  en- 
quiry, the  damages  were  assessed  at  161. 
The  sheriff  did  not  certify  that  it  was  a 
proper  Admiraliy  cause  to  be  tried  in  a 
superior  Court. 

PhUlimore  shewed  cause. — ^The  plaintiff 
is  entitled  to  the  costs  of  the  cause  not- 
withstanding that  he  has  not  recovered  a 
sum  exceeding  300Z.,  because  he  could  not 
have  taken  the  proceedings  in  a  County 
Court.  The  31  &  32  Vict.  c.  71.  s.  9,  only 
takes  away  the  right  to  costs  in  such  a 
case  where  the  proceedings  might  without 
agreement  have  been  taken  in  the  County 
Court,  and  the  Judge  before  whom  the 
cause  is  tried  or  heard  does  not  certify 
that  it  was  a  proper  cause  to  be  tried  in 
the  Court.  The  collision  having  taken 
place  within  the  body  of  a  county  the  High 
Court  of  Admiralty  would  have  had  no 
jurisdiction  apart  from  statute.  And  a 
County  Court  appointed  under  the  31  & 
32  Vict.  c.  71.  s.  2  has  only  such  juris- 
diction as  the  High  Court  of  Admiralty 
would  have  had  within  its  district.  By 
section  3  any  County  Court  having  Ad- 
miralty jurisdiction  shall  have  jurisdic- 
tion as  to  any  claims  for  damage  by 
collision  when  not  more  than  300?.  is 
claimed.  The  32  &  33  Vict.  c.  61.  s.  4, 
merely  extends  and  applies  the  3rd  sec- 
tion of  31  &  32  Vict.  c.  71,  to  all  claims 
for  damage  to  ships,  whether  by  collision 
or  otherwise,  when  the  amount  claimed 
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does  not  exceed  300Z.  The  3  &  4  Vict. 
c.  65.  s.  6  gives  jurisdiction  to  the  Ad- 
miralty Court  only  to  dedde  on  claims 
in  the  nature  of  salvage  for  services  ren- 
dered to,  oi:  damage  received  by  any  ship 
or  sea-goiug  vessel,  whether  such  ship  or 
vessel  may  have  been  within  the  body  of 
a  comity  or  upon  the  high  seas  at  the 
time  when  the  services  were  rendered  or 
damage  received  in  respect  of  which  such 
claim  is  made.  Then  by  24  Vict.  c.  10. 
s.  7,  jurisdiction  is  given  to  the  High 
Court  of  Admiralty  over  any  claim  for 
damage  done  by  any  ship.  The  damage 
received  by  a  ship  to  be  within  8  &  4 
Vict.  c.  66.  s.  6,  must  have  been  received 
from  a  ship,  as  process  m  rem  was 
the  only  mode  practically  adopted  of  re- 
covering compensation.  Everard  v.  Ken- 
dal  (1)  is  an  authority  that  the  County 
Court  has  no  jurisdiction  in  a  claim  in 
respect  of  damage  received  by  a  dumb 
barge  firom  a  dumb  barge  in  a  collision 
between  them,  on  the  ground  that  the 
High  Court  of  Admiralty  had  no  jurisdic- 
tion in  such  a  case.  In  The  Bowse  (2)  it 
was  decided  that  the  Admiralty  Court 
having  no  jurisdiction  over  a  claim  for 
necessaries  supplied  to  a  ship  before  the  3 
-&4  Vict.  c.  66,  the  jurisdiction  given  by 
that  Act  was  limited  by  the  controlling 
clauses  of  the  5th  section,  that  they  must 
have  been  supplied  elsewhere  than  in  the 
port  to  which  the  ship  belonged,  and 
that  no  owner  or  part  owner  of  the 
ship  so  supplied  was  domiciled  in  Eng- 
land or  Wales,  and  that  the  jurisdiction 
given  to  the  County  Court  by  31  &  32 
Vict.  c.  71.  s.  3,  was  limited  to  cases 
in  which  the  Admiralty  Court  had  juris- 
diction. The  case  of  The  Induatry  (3) 
does  not  mean  to  extend  the  jurisdiction 
of  the  Admiralty  ^  Court  to  damages 
done  to  a  ship  otherwise  than  by  collision 
by  anything  other  than  a  ship,  but  is  a 
decision  that,  under  the  circumstances  of 
that  case,   the   damage  was  caused  by 

(1)  89  Law  J.  Rep.  (n.s.)  C.P.  234;  s.  c  Law 
Rep.  6  C.P.  428. 

(2)  80  Law  J.  Rep.  (n.s.)  Adm.  46 ;  8.  c.  Law 
Rep.  3  Adm.  135. 

(3)  40  Law  J.  Rep.  (k.s.)  Adm.  26 ;   s.  c.  Law 
Rep.  3  Adm.  303. 


the  acts  of  the  crew  of  the  defendant  ship. 
In  Simpson  v.  Blues  (4),  the  32  &  33 
Vict.  c.  51 .  s.  2,  was  so  constirued  as  to  limit 
the  claims  arising  out  of  an  agreement 
made  in  relation  to  the  use  and  hire  of  a 
ship  to  claims  in  respect  of  which  the 
Court  of  Admiralty  had  jurisdiction  be- 
fore  that  Act.  And  in  the  Cargo  ex 
ArgoSf  The  Hewsons  (5),  the  Admiralty 
Court  followed  Simpson  v.  Blues  (4^, 
though  but  for  that  case  the  Court  said 
that  it  should  have  formed  a  different 
opinion.  In  these  cases  an  appeal  was 
allowed  to  the  Privy  Council,  who  came 
to  a  conclusion  different  from  the  Common 
Pleas  in  Simpson  v.  Blues  (4),  hold- 
ing that  the  County  Courts  had  jurisdic- 
tion in  a  suit  for  a  breach  of  a  charter- 
party  not  involving  damage  to  cargo,  and 
in  a  suit  for  payment  of  freight  and  de- 
murrage. That  decision,  however,  turned 
on  the  language  of  the  2nd  section  of  the 
32  &  33  Vict.  c.  51,  which  is  a  different 
section  from  the  one  now  before  the 
Court. 

B.  E.  WehsteTy  in  support  of  the  rule. — 
In  The  Sarah  (6)  the  Admiralty  Court 
held  that  it  had  original  jurisdiction  over 
torts  committed  on  the  high  seas,  and 
therefore  over  a  collision  on  the  high  seas, 
where  the  vessel  doing  the  damage  was  a 
keel  or  vessel  without  masts  usually  pro- 
pelled by  a  pole.  Then  the  words  of  the 
4th  section  of  32  &  33  Vict.  c.  51,  "  all 
claims  for  damage  to  ships,  whether  by 
collision  or  otherwise,"  cover  this  case ; 
but  secondly,  the  County  Court  jurisdic- 
tion is  wider  even  than  the  original  juris- 
diction of  the  Admiralty  Court.  The 
title  of  the  32  &  33  Vict.  c.  51  says  that 
Act  is  to  give  jurisdiction  in  certain  mari- 
time causes.  The  Privy  Council  in  Oaudet 
V.  Brown  (7)  folly  considered  Simpson  v. 
Blues  (4),  and  declined  to  follow  it,  with- 
out attempting  to  distinguish  it. 

Phillimorej  in  reply. — As  to  the  case 
oiThe  Sarah  (6),  it  is  not  contended  that 
if  this  case  had  occurred  on  the  high  seas 

(4)  41  Law  J.  Rep.  (n.s.)  C.P.  121 ;  s.  c.  Law- 
Rep.  7  O.P.  202. 

(5)  41  Law  J.  Rep.  (n.s.)  Adm.  80. 

(6)  1  Lush.  Adm.  649. 

(7)  42  Law  J.  Rep.  (w.s.)  Adm.  1. 
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the  Admiralty  Comi  would  not  have  had 
jnriBdiotdon. 

fLusH,  J. — The  plain  object  of  the 
Amniraltj  Conrt  Acts  was  to  ^ye  jnris- 
diction  over  acts  done  within  the  body  of 
a  oonntj  wherever  there  was  jarisdiction 
if  done  on  the  high  seas.] 

LusHy  Jw— It  is  nnnecessaiy  for  ns  to 
giye  an  opinion  on  the  points  raised  as  to 
the  oonstmction  of  the  Comity  Court 
Acts,  as  we  are  clearly  of  opinion,  on  the 
auihority  of  The  Sarah  (6),  that  the  Ad- 
miralij  Conrt  wonld  have  jurisdiction 
under  the  S  &4i  Vict.  c.  65.  s.  6. 

Archibald,  J. — I  am  of  the  same 
opinion.  As  soon  as  it  appeared  from  the 
esse  of  2^  Sarah  (6)  that  the  Admiralty 
Court  has  jurisdiction  in  such  a  case  as 
this  if  it  occurred  on  the  high  seas,  the 
esse  was  clear,  and  it  became  unnecessary 
to  decide  between  Oaudet  y.  Broum  (7) 
and  Bimp$on  y.  Bhues  (4). 

Rule  aibsolute. 


AUoneyi — Stokes  &  Co.,  for  plaintiffs;  J.  A. 
Famfield,  for  defendant. 
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THE  QTTEEK  V.  PERCY 
OTHERS,  JUSTICES  OF 
BERLAKB. 


AND 
GUM* 


Juitiee  of  the  Peace — Bule  to  Proceed 
—11  ^  12  Vict,  c.  44.  8.  5 — Mandamus, 

Where  jtutices  refused  to  proceed  with  an 
informaiion  against  a  person  under  The 
Licensing  Ad,  1872,  35  ^  36  Vict.  c.  94, 
f.  11, /or  having  an  untrue  statement  on  his 
premises  as  to  his  license  to  sell  liquor, — 
Held,  that  the  Court  could  not  grant  a  rule 
under  11  ^  12  Vict,  c,  44,  s,  6,  calling 
upon  the  justices  to  proceed  with  the  case, 
but  that  the  remedy  was  by  mandamus, 

[For  the  report  of  the  aboye  case  see 
43  Law  J.  Bep.  (n.s.)  M.C.  45.] 


1873. 
Noy.  25 


.} 


BOLTON  V.  MADDAN. 


Contract — Consideration  —  Exchange  of 
Votes  for  Charitable  Institution, 

The  plaintiff  and  defendant  were  both 
subscribers  to  a  charitable  society,  and  were 
entitled  to  votes  in  proportion  to  the  amount 
of  their  subscriptions.  They  agreed  togetJier 
that  if  the  plaintiff  would  give  the  defendaait 
twenty-eight  votes,  defendant  would  at  the 
next  election  return  twenty-eight  votes  to  the 
plaintiff  for  such  child  as  the  plaintiff 
should  then  favour.  The  plaintiff  per- 
formed  his  part  of  the  bargain,  but  the 
defendant  made  default.  The  plaintiff  in 
consequence  subscribed  71,  7s,  to  purchase 
twenty-eight  votes  at  the  next  election  in 
lieu  of  those  which  the  defendant  failed  to 
deliver: — Held,  that,  he  could  recover  the 
amount  subscribed  from  the  defenda/nt. 

This  action  was  brought  in  the  Lord 
Mayor's  Court. 

It  appeared  from  the  Judge's  notes  that 
the  plaintiff  gaye  eyidence  as  follows : 

"  I  subscribe  to  an  Orphan  Working 
School.  Each  subscriber  of  one  guinea 
has  two  yotes,  and  can  buy  four  yotes  for 
one  guinea  for  that  one  election.  In  July 
last,  defendant  was  interested  in  a  candi- 
date, and  I  lent  him  twenty-four  yotos 
and  four  yotes,  on  condition  that  they 
should  be  returned  to  me  at  the  January 
election.  He  did  not  return  them,  and 
in  consequence  I  found  my  candidate  in 
peril,  and  bought  yotes  at  the  cost  of 
seven  guineas.  1  wrote  to  the  defendant 
on  the  20th  of  January  but  got  no  reply. 
I  wrote  again  on  the  30th  of  January  and 
got  an  answer  on  the  31st.  This  was 
after  the  election.  My  candidate  got  in. 
I  bought  my  yotes  of  the  secretary.  The 
defendant  gave  me  no  authority  to  buy 
yotes." 

The  learned  Judge  directed  a  nonsuit  to 
be  entered,  and  gaye  leaye  to  the  plaintiff 
to  moye  to  set  the  nonsuit  aside  and  enter 
the  yerdict  for  himself.  Liberty  to  amend 
the  pleadings  as  might  be  necessary. 

The  jury  assessed  the  damages  at  71.  7s, 
A  rule  was  obtained,  accordingly,  against 
which — 

Templeton  (on  Nov.  20)  shewed  cause. 
— The  nonsuit  was  right  on  the  ground 
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that  the  contract  discloses  no  legal  ob- 
ligation, but  only  an  imperfect  one. 
The  promise  of  the  defendant  was  made 
in  expectation  that  he  would  be  able  to 
get  votes  from  his  friends,  by  means 
of  which  he  conld  repay  the  plaintiff 
for  those  which  he  had  given.  It  is 
against  public  policy  that  such  a  bargain 
should  be  made  between  the  subscribers 
to  a  charity.  These  societies  are  formed 
on  the  understandiug  that  the  subscribers 
should  vote  for  the  most  fitting  candidate. 
The  sale  of  votes  is  analogous  to  the  sale 
of  a  public  office. 

[Blackburn,  J. —  I  do  not  see  how, 
practically,  a  subscriber  can  enquire  into 
the  respective  merits  of  all  the  candidates; 
he  can  only  know  about  some  of  them.] 

When  the  defendant  made  the  alleged 
bargain  he  could  not  tell  whether  at 
another  election  there  might  not  be  more 
deserving  cases  than  that  which  the  plain- 
ti  ff  might  fJEivour.  Further,  if  the  plaintiff, 
at  the  first  election,  gave  his  votes  for  the 
candidate  whom  he  considered  to  be  the 
best,  he  has  incurred  neither  trouble  nor 
prejudice.  If  that  be  so,  there  is  no  con- 
sideration for  the  promise  by  the  defend- 
ant. He  referred  to  Addison  on  Con^ 
tractSy  6th  ed.  p.  5,  and  to  Blackford  v. 
Turton  (1). 

F,  Turner,  in  support  of  the  rule. — At 
the  time  the  bargain  was  made,  the  plain- 
tiff was  requested  to  part  with  something 
which  both  he  himself  and  the  defendant 
considered  to  be  of  value.  There  is 
nothing  against  public  policy  in  making 
such  a  bargain.  There  must  always  be  a 
number  of  subscribers  who  have  no  par- 
ticular liking  for  a  particular  candidate, 
and  if  two  subscribers  choose  to  make 
such  a  contract  it  is  perfectly  good.  There 
is  no  obligation  to  vote  for  the  most  de- 
serving candidate.  Haigh  v.  Brooks  (2) 
is  a  very  similar  case.'  It  lies  upon  the 
defendant  to  shew  that  there  is  anything 
illegal  or  improper  in  such  a  contract ;  he 
is  unable  to  do  so.  It  must  be  assumed 
that  all  the  candidates  are  fit  and  proper 
persons  to  be  elected.  As  to  the  damages, 
the  amount  of  71.  Is,  is   correct.      The 

(1)  8  Term  Rep.  80. 

(2)  10  Ad.  &  E.  309 ;  8.  c.  0  Law  J.  Rep.  (w.s.) 
Q.B.  99 ;  in  error,  10  Ad.  &  £.  323  ;  8.  c  9  Law 
J.  Rep.  (M.S.)  Q.B.  194. 


plaintiff  simply  asks  to  be  put  in  the  same 
position  as  if  the  defendant  had  performed 
his  contract,  and  had  supplied  the  plaintiff 
with  twenty-eight  votes.  He  referred  to 
Lampleigh  v.  Brathwaite  (3),  Bainbridge 
V.  Flrmstone  (4),  BhadweU  y.  ShadweU 
(5),  Bichardson  v.  Mellish  (6),  Sterry  v. 
Clifton  (7),  and  Edgar  v.  BUck  (8). 

Our.  ado.  vuU. 

The  judgment  of  the  Court  (9)  waa 
now  (Nov.  25)  delivered  by 

Blackburn,  J. — In  this  case,  tried  in 
the  Lord  Mayor's  Court^  the  pkuntiff  was 
nonsuited,  but  the  jury  under  the  direc- 
tion of  the  Common  Serjeant  assessed 
the  damages  at  71, 78.,  and  leave  was  given 
to  the  plsontiff  to  move  to  enter  a  verdict 
for  that  amount,  the  pleadings  to  be 
amended  if  necessary.  From  the  notes  it 
appears  that  there  was  no  dispute  as  to 
the  facts.  The  plaintiff  and  defendant 
were  both  subscribers  to  a  charity,  the 
objects  of  which  are  elected  by  the  sub- 
scribers, who  have  votes  proportional  in 
number  to  the  amount  they  have  sab- 
scribed.  The  plaintiff  and  defendant 
expressly  agreed  that  if  the  plaintiff  wonld 
give  twenty-eight  votes  for  one  object  of 
the  charity  whom  the  defendant  favoured, 
the  defendant  would,  at  the  next  election, 
give  twenty-eight  votes  for  such  object 
of  the  charity  as  the  plaintiff  should 
then  favour.  The  plaintiff  performed  his 
part  of  this  agreement,  and  voted  for  the 
candidate  favoured  by  the  defendant^  but 
the  defendant  made  defiskult,  and  did  not 
jfomish  any  votes  for  the  candidate 
favoured  by  the  plaintiff  at  the  next 
election.  The  plaintiff,  in  consequence, 
subscribed  71.  78.  to  the  charity  so  as  to 
obtain  twenty-eight  more  votes  in  his  own 
right,  which  he  used  in  lieu  of  those 
which  the  defendant  had  promised  to 
supply  him. 

There  can  be  no  doubt  that  there  was 
an  express  promise  by  the  defendant  and 

(3)  1  Smitli's  Leading  Cases,  67. 

(4)  8  Ad.  &  E.  743. 

(6)  9  Com.  B.  Rep.  N.S.  139;  8.  c.  80  Law  J. 
Rep.  (n.s.)  C.P.  146. 

(6)  9  J.  B.  Moore,  435. 

(7)  9  Com.  B.  Rep.  Ill ;  8.  c  19  Law  J.  Rep, 
(n.s.)  C.P.  237. 

(8)  1  Stark.  464. 

(9)  Blackburn,  J.;  Mellor,  J.;  andLuBh,  J. 
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a  breach  of  thai  promifle,  bat  the  doubt 
nised  was  whether  the  consideration  was 
such  as  to  make  that  promise  enforceable 
at  law. 

The  general  role  is  that  an  executory 
agreement  by  which  the  plaintiff  agrees 
to  do  sometmng  on  the  terms  that  the 
defendant  agrees  to  do  something  else, 
maj  be  enforced  if  what  the  plaintiff  has 
agreed  to  do  is  "  either  for  the  benefit  of 
the  defendant,  or  to  the  trouble  or  preju- 
dice of  the  plaintiff,"  see  Cam,  Dig.,  Action 
in  the  case  on  assumpsit,  B.  1.  If  it  be 
either,  the  adequacy  of  the  consideration 
is  for  the  parties  to  consider  at  the  time  of 
malring  the  agreement,  not  for  the  Court 
when  it  is  sought  to  be  enforced.  The 
argament  for  the  defendant  was  that  the 
mbscriber  to  a  charily  is  under  an  obliga- 
tion to  give  his  votes  for  the  best  object^ 
and  that  the  plaintiff  if  he  gaye  his  votes 
at  the  first  election  to  what  he  thought 
the  best  candidate,  incurred  nei^er  trouble 
nor  prejudice,  so  that  there  was  in  that 
pomt  of  view  no  consideration,  and  if  he 
gave  his  votes  to  the  candidate  whom  he 
did  not  think  the  best^  the  whole  agree- 
ment was  void  as  agabist  public  policy. 

But  though  some  of  us  much  dis- 
approve of  this  kind  of  traffic,  we  can 
find  no  legal  principle  to  justify  us  in 
holding  that  uie  subscriber  to  a  charity 
may  not  give  his  votes  as  he  pleases, 
answering  only  to  his  own  conscience  and 
rotation  for  the  way  he  exercises  his 
power. 

We  think,  therefore,  the  nonsuit  cannot 
be  sapported,  and  as  there  was  evidence 
JQstifymg  the  jury  in  assessing  the  dam- 
ages as  they  have  done,  the  rule  must  be 
made  absolute  to  enter  the  verdict  for  the 
pkuntifil 

B/tile  absolute. 

AttomeTB— Walter  &  HoojeD,  for  plaintiff 


1873     r^^^   METROPOtrrAN   board   op 
Nov  19  1    ^^^^^  (appellants)  v.  flight 
*  L   (respondent). 

Metropolitan  Board  of  Works — Repair  of 
Da7igeroiis  Structure — Expenses  to  which 
Omier  is  liahle— 18  Sf  19  Vict  c.  122.  s.  73 
—32  ^  33  Vict.  c.  82. 

Where  the  Metropolitan  Board  of  WorJcs^ 
acting  under  the  compulsory  powers  of 
the  MeiropoUtan  Building  Actj  1855  (18 
^  19  Vict,  c,  122),  s.  73,  a^d  the  Metro^ 
politan  Building  Act,  1869  (32  ^  33  Vict, 
c.  82),  have  taken  proceedings  before  a 
magistrate  for  the  purpose  of  compelling 
the  oumer  of  a  dangerous  structure  to  repair 
or  secure  it,  they  are  entiUed  to  recover  the 
reasonable  costs  of  serving  the  requisite  no- 
tices  on  the  defendant,  but  no  costs  in  re* 
speet  of  the  forms  for  such  notices,  or  gene* 
ral  office  ewpenses  relating  to  them. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Bep.  (n.s.)  M.C.  46.] 


1873. 
Nov 


SKINNEB  V.  VISGEB. 


73.    1 
.  19.  / 

Turnpike  Toll — Exemption — Locomotive 
Steam  Plough— U  8f  25  Vict.  c.  70.  ss. 
1,  12  ;  3  Geo.  4.  c.  126.  s.  32. 

A  steam  engine  was  being  taken  along  a 
turnpike  road  for  the  purpose  of  working 
a  plough,  for  hire,  and  was  on  its  way  to 
take  up  the  plough  whicfi  was  to  be  used  on 
a  farm  not  occupied  by  the  owner  of  the 
engine,  amd  the  gear  for  working  the  plough 
was  being  conveyed  on  the  engine;  it  passed 
through  a  turnpike-gate  m^ore  than  three 
miles  distant  from  where  the  plough  was  : 
— Held,  that  such  engine  was  liahle  to  toll 
wnder  24  ^  25  Vict.  c.  70.  s.  1,  a/nd  was 
not  exempt  by  reason  of  section  12  of  that 
Act  and  3  Oeo.  4.  c.  126.  s.  32,  inasmuch  as 
it  was  not  a  horse  or  carriage  conveying  a 
plough,  nor  a  plough  itself, 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Bep.  (n.s.)  M.C.  49.] 


END  OF  MICHAELMAS  TEBM,  1878. 


CASES  ARGUED  AND  DETERMINED 


IK  IHB 


Court  of  £lueen'fi(  Bentl) 


AMD  nr  TSB 


Cjccftequet  Cljambet  and  j^ou0e  of  CorDS 

ON  ERROR  AND  APPEAL  IN  CASES  IN  THE  COURT  OF  QUEEN'S  BENCH. 


HILAET  TEEM,  87  VICTORLE. 


1874. 
Jan 


i74.   1 
.17./ 


THE  QUEEN  V.  THE  OVERSEERS 
OF  HASLIKQFIELD. 


Jury  Lists — Passing  of  Jury  Lists  hy 
Overseers — Expenses  of  Overseers — Fee  of 
Justices*  Clerk  for  Notice  to  Overseers — 
Juries  Act,  1825,  6  Geo.  4.  c.  60.  ss,  8,  9, 
10— Poor  Law  Act,  1844,  7^8  Vict  c.  101. 
8.  60—11  ^  12  Vict.  c.  43.  s.  30— Dw- 
dUowa/iice  of  Fee  by  Auditor — Search  of 
Parliament  Roll, 

By  6  Geo.  4.'  c.  50.  ss.  8  and  9,  the 
churchwa/rdens  and  overseers  of  every 
parish  are  to  make  out  a  true  list  of  every 
man  liable  to  serve  on  juries  within  their 
parishes,  and  to  cause  copies  of  the  same 
to  be  fixed  on  church  doors,  8fc.,  with  no^ 
Uces  of  the  time  and  place  when  objections 
to  the  list  will  be  heard  by  the  justices  of 
the  peace.  By  s,  10  the  justices  in  every 
division  are  to  hold  a  special  session  "  on 
some  day  and  at  some  place  at  which  notice 
shall  be  given  by  their  clerk  ,  ,  ,  ,  to  the 
churchwardens  and  overseers,  who  shall 
then  and  there  produce  the  list  of  men 
liable  to  serve,  by  them  prepared  a7id  made 
out,  and  shall  ansvjer  on  oath  **  all  questions 
put  to  them  by  the  justices  concerning  the 
same, 

By7  S^S  Vict  c,  101.  s.  60,  "  the  costs 
and    expenses  propo'ly  incurred   by    the 


officers  of  the  parish  in  maJdng  out,  pre* 
paring,  printing  and  coUecOng  (sic)  the 
lists  ....  according  to  the  provisions  of 
6  Geo,  4.  c,  50,  and  relating  thereto,  shall 
be  padd  and  allowed  to  them  out  of  the  poor 
rates  of  the  parish,** 

By  11  ^  12  Vict,  c,  43.  ss.  80,  the  fees  of 
justices*  derks  are  payable  according  to  a 
table  to  be  made  out  by  justices  at  quarter 
sessions,  and  laid  before  a  Secretary  cfStaie, 
who  may  certify  that  such  fees  are  proper 
to  be  demanded  and  received^  by  them : — 

Held,  that  the  payment  of  fees  to  justices* 
clerics  ^*for  notice  to  parish  officers  to  return 
and  verify  jury  lists,  and  for  allowance  of 
list  and  return  thereof,**  were  not  expenses 
properly  incurred  within  the  meaning  of 
7^8  Vict.  c.  101.  s.  60 ;  and  a  rule  to  quash 
the  disallowance  of  the  same  in  the  overseers* 
accounts  by  the  Poor  Law  Auditor  was 
discharged, 

Semble,  that  if  the  fees  had  been  payable 
by  the  overseers,  the  amount  ov^ht  to  ha/oe 
been  allowed  to  them  out  of  the  poor-rate. 

This  was  a  mle  to  quash  a  certain 
item  of  disallowance  of  fonr  shillings 
and  sixpence,  made  by  the  Poor  Law 
Auditor  of  the  Cambridgeshire  and 
Huntingdonshire  Poor  Law  Audit  Dis- 
trict, in  the  account*  of  R.  Hall  and  W, 


«.] 


HILABT  TERM,  1874. 


89 


1 


CSoso^  overseers  of  the  parish  of  Hasting* 
in  ihe  county  of  Gambridgo,  and 
the  said  audit  disbict. 
'he  proceedings  had  been  brought  up 
by-     ^jerHorari. 

TIEhe  following  entry  appeared  in  the 
ov^^^rseers'  book — 

^^  I  hereby  certify  that  in  the  accounts 
(C*  !R.  Hall  and  W.  Goxall,  overseers  of 
SLcBJBlingfield,  I  have  disallowed  the  sum  of 
fi^-KSjr  shillings  and  sixpence,  and  that  I 
fi-Ki^^i  the  said  sum  from  them  to  be  due. 
witness  my  hand  this  6th  of  December, 
72.  Signed,  E.  B.  Prest,  Auditor, 
bs.  and  Hunts  District,  which  com* 
the  said  parish." 
^Mem.  Justices'  clerks*  fees  for  jury 
^JBTt;,  a  payment  for  charging  which  on  the 
l>ocp  rate  the  overseers  have  no  statutory 
a-xithority." 

^e  fees  had  been  charged  by  the 
jiistioes'  clerk,  and  paid  by  the  overseers, 
iiTider  the  supposed  authority  both  of  the 
c^'zuictments  the  material  part  of  which  is 
Bet  out  in  the  head  note,  and  of  the  fol- 
lo'wiiig  printed  document — 

Cambridffeshire. 

A  TABLE  OF  FEES. 

To  be  tAken  by  the  clerks  to  the  justices  of  the 
pQ<koe,  within  the  county  of  Cambndge,  made  hv 
the  justices  in  General  Quarter  Sessions  assembled, 
on  Thursday,  the  29th  day  of  June,  1864,  and 
««Ttified  by  her  Maiest/s  principal  Secretary  of 
State,  pursuant  to  the  statute  11  &  12  Vict  c.  43. 


Fees. 

By  whom  payable. 

JcaoBs.    Notice  to  high  con- 

8,'  dr 

•        • 

stables    and    parish 

ofBcers  to  return  and 

rerify  jury  lists,  with 

.         By 

Overseers. 

notices    to   justices, 
each  parish     .    .    . 

2    6 

For  allowance  of 

list,  and  return  there- 

of,  and  oath,  each 

parish 

2    0 

•        •        • 

By  the  Court, 

EUOT  YORKB, 

^^  EvAKS,  Chairman. 

Clerk  of  the  Peace. 

^^  ccrtiiy  and  declare  that  the  fees  set  forth  in 
^0  foregoing  table  are  proper  to  be  demanded  and 
^^^ed  hj  the  clerks  to  the  justices  of  the  peace 
^^  the  county  of  Cambridge. 

Palmsbston. 
vvIutebAll,  4th  August,  1864. 


It  appeared  from  the  affidavit  of  Mr. 
Stanley  Harris,  secretary  to  the  Justices' 
Clerks  Society,  comprising  about  2,000 
members,  that  unless  the  overseers  were 
allowed  the  payment  disallowed  by  the 
auditor,  they  would  lose  the  amount,  and 
"  on  the  next  occasion  of  passing  the  lists 
would  be  compelled  to  sustain  a  similar 
loss,  or  else  neglect  to  pass  such  lists, 
and  thereby  render  themselves  liable  to  a 
statutory  penalty  "  (1). 

It  was  stated  in  the  same  affidavit  that 
as  diflferenoes  of  opinion  existed  between 
the  poor  law  audiitors  and  the  justices' 
clerks  as  to  the  liability  of  the  overseers 
to  pay  the  fees  in  question,  the  Justices' 
Clerks  Society  were  willing  to  have  the 
question  decided  at  the  expense  of  the 
said  society  by  a  competent  Court  of  law; 
and  the  case  was  in  fact  a  specimen  case. 

It  appeared  from  an  affidavit  of  the  au- 
ditor that  the  grounds  of  the  disallowance 
were — First,  that  the  overseers  had  no 
statutory  authority  for  making  the  payment 
to  the  justices'  clerk.  Second,  that  the 
four  shillings  and  sixpence  did  not  consist 
of  costs,  charges  and  expenses  properly  in- 
curred by  the  officers  of  the  parish  within 
the  meaning  of  7  &  8  Vict.  c.  101.  s.  60. 
Third,  that  the  Table  of  Fees  could  not  im- 
pose any  liability  to  pay  them ;  and  Fourth, 
that  the  justices'  clerk  was  not  set  in 
motion  by  the  overseers,  and  was  bound 
to  perform  the  duty  gratuitously. 

Lumley  Smith,  for  the  defendants. — The 
justices  have  no  power  to  make  the  over- 
seers pay ;  it  is  the  duty  of  the  church- 

(1)  By  6  Geo.  4.  c.  50.  s.  45,  any  overseer  neg- 
lecting or  refusing  "  to  assist  in  niaking  out  any 
list  required  by  that  Act,  ....  shall  for  such 
offence  forfeit  a  sum  not  exceeding  ten  pounds  nor 
less  than  forty  shillings." 

(2)  11  &  12  Vict.  c.  43.  8.  30.— "The  fees  to 
whicn  any  clerk  of  the  peace,  clerk  of  the  special 
sessions,  or  clerk  to  any  justice  or  justices  out  of 
sessions  shall  be  entitled,  shall  be  ascertained, 
appointed,  and  regulated  in  manner  following, 
that  is  to  say,  the  justices  of  the  peace  at  their 
qnarter  sessions  ....  shall  make  tables  of  the 
fees  which  in  their  opinion  should  be  paid  .... 
which  said  tables  shall  be  laid  before  her 
Majesty's  principal  Secretary  of  State ;  and  it 
shall  be  lawful  for  such  Secretary  of  State  if  he 
thinks  fit  to  alter  such  table  of  fees,  and  to  sub- 
scribe a  certificate  or  declaration  that  such  fees 
are  proper  to  be  demanded  and  receiyed  •  •  •  ." 


40 


COUET  OF  QUEEN'S  BENCH: 


I 


wai*dens  and  overseers  to  prepare  the 
lists,  and  when  that  is  done  their  dutj  is 
complete.  The  services  for  which  these 
i'ecs  are  charg^  are  not  included  in  those 
cnamerated  in  7  &  8  yict.  c.  101.  s.  60. 

[BlackburNj'J. — How  does  the  justices* 
clerk  claim  a  fee  ?  ] 

Under  the  11  &  12  Vict.  c.  43.  s.  30  (2). 
A  tahle  of  fees  has  been  made  oat  and 
approved  under  that  section. 

[Blagkbubn,  J. — It  would  seem  that  the 
burden  of  proof  is  on  the  defendants,  to 
shew  that  the  Secretary  of  State  is 
wrong.] 

He  lias  only'power  to  revise  the  amount 
of  the  fees  set  out  in  the  table;  the 
section  gives  no  power  to  create  new  fees. 

[QuAiK,  J.  —  The  strongest  point  is, 
that  the  fee  charged  is  not  for  "  making 
out,  preparing,  printing  and  collecting  ** 
the  lists.  Blackburn,  J. — But  for  the  7  & 
8  Vict.  c.  101.  s.  60,  the  fees  would  have 
been  payable  by  the  overseers  out  of  their 
own  pockets,  if  payable  at  all.] 

Field  and  SiUa,  for  the  prosecution. — 
These  fees  are — Krst,  properly  charge- 
able  by  the  iustioes'  clerk.  Second, 
properly  payable  by  the  overseers;  and 
Third,  properly  payable  out  ef  the  poor 
rate.  First.  The  clerk  is  the  first  person 
set  in  motion  by  the  legislature  under  the 
Juries  Act,  1826 — see  ss.  4,  8. 

[Blackbuen,  J. — ^But  why  should  the 
overseers  pay  for  what  is  done  under  ss.  9, 

10  ?  Do  you  say  that  at  common  law, 
whenever  new  work  is  thrown  upon  a 
justices'  clerk,  he  is  thereby  entitled  to  a 
reasonable  fee  for  doing  it  P  ] 

Yes.  The  general  principle  is  that  work 
is  not  to  be  done  for  nothing.     Before 

11  &  12  Vict.  c.  43  fees  were  given  by  26 
Geo.  2.  c.  14.  s.  1  (3),  "  such  fees  as  the 
justices  in  quarter  sessions  should  thin]c 
proper." 

[Blackburn,  J. — It  is  clear  that  unless 
the  fee  be  set  down  in  the  table,  the  clerk 
has  no  title ;  but  is  it  equally  clear  that 
there  was  a  right  to  set  them  down  in  the 
table  ?] 

(3)  This  Act  is  still  unrepealed,  but  would  seem 
to  be  impliedly  repealed  by  Jervis'  Act,  so  far  as 
the  revisiog  authority  is  concerned,  which  was 
given  by  it  to  the  judges  of  assize.  See  also 
67  Geo.  8.  o.  91,  which  is  t«  the  same  e&ct,  and 
is  also  unrepealed. 


In  Veley  v.  Pertwee  (4)  it  is 
Cockbum,  C.J.,  "according  to  ooi 
right  a  man  who  is  bound  to  perfon 
duties  of  an  office  and  is  liable  t 
expenses  incidental  to  that  office,  i 
bound  to  pay  out  of  his  own  pockc 
fees  of  officers  for  the  performance  of  < 
not  connected  with  that  office."  Seoc 
"Whoever  wants  the  thing  in  re 
of  which  the  fee  is  made  payable 
pay  the  fee,"  said  Coleridge,  J.,  ii 
Qiieen  v.  Coles  (5),  and  the  prindpU 
approved  by  Erie,  J.,  in  Wray  w  ( 
man  (6).  He  then  cited  The  Que 
Stewart  (7). 

[Blackbubn,  J. — It  sounds  like  a 
ciple,  and  a  just  one,  that  wh 
wants  a  thing  done  must  pay  for  it. 
how  did  the  overseers  want  these  t 
done  ?] 

By  section  9  the  overseers  are  to 
notice  upon  the  church  doors,  they 
not  do  that  without  a  previous  x 
from  the  justices'  clerk.  The 
"  collecting  "  in  section  60  of  7  &  8 
c.  101,  is  probably  written  instef 
"  correcting,"  by  a  clerical  error. 

[The  Court  was  of  opinion  that 
was  probably  so,  and  directed  the  p 
mentary  roll  to  be  searched,  n 
having  been  brought  into  Court 
inspected  by  the  master,  the  word 
discovered  to  be  "  collecting  "  as  priii 

The  overseers  may  be  considered  1 
light  of  public  prosecutors,  charged 
the  duty  of  getting  the  lists  passe 
judicial  proceeedings.  The  judgme 
the  justices  as  to  the  correctnes 
the  lists  has  to  be  procured  by 
means. 

[QuAm,  J.,  referred  to  the  words  i] 
precept  in  the  schedule  to  the  Juries 
1825,  "You  are  also  required  to  a1 
and  answer."] 

The  overseers  must  pay  the  fee 
ensure  the  passing  of  the  lists. 

(4)  39  Law  J.  Bep.  (n.s.)  Q.B.  196;  s.c. 
Rep.  6  Q.B.  573. 

(5)  8  Q.B.  Bep.  82 ;  s.  c  15  Law  J.  Rep. 
M.C.  10. 

(6)  14  a.B.  Rep.  758 ;  8.  c  19  Law  J. 
(m.s.)  M.O.  155. 

(7)  12  A.  &  E.  773. 
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[SLiCKfiURN,  J. — ^Tliey  are  not  in  the 
tion  of  litigants,  and  it  would  seem 
tiU  the  7  £  8  Vict.  o.  101.  s.  60,  the 
,  if  any,  would  be  payable  out  of  their 
pockets.] 


Slickbubn,  J. — There  are  three  conten- 

on  behalf  of  the  auditor  in  this  case — 

that  the  justices'  clerk  is  not  en- 

itled  to  the  amount  disallowed.    Second, 

if  he  be  entitled  it  is  not  the  over- 

who  are  to  pay  it ;  and  third,  that 

r  tlie  overseers  are  to  pay  it,  they  are  not 

sfctatled  to  be  jrepaid  out  of  the  poor  rates. 

CJpon  the  first  point  there  arises  an  impor- 

cant  question,  which  however  it  is  not  ne- 

aeaaary  to  decide,  viz.  the  question  whether 

IT  firesh  work  be  imposed  on  the  justices' 

derk  he  is  not  entitled  to  a  reasonable  fee 

for  doiog  it.     We  rive  no  opinion  upon 

iliia  pointy  for  whewer  the  fees  were  due 

to   the  clerk  or  not  the  overseers  were 

liable  to  pay  them,  inasmiich  as  the 

for  which  the  fees  are  charged  was 

done  at  their  request. 

£y  the  precept  in  the  schedule  to  the 

ies  Act,  1862  (25  &  26  Vict.  c.  107), 

tke  overseers  are  required  to  make  out 

tile  jniy  listSy  and  do  the  other  things 

UAiitioned  in  that  precept.    When  the 

pv^Boept  is  complied  with  the  duty  of  the 

O'VTQfBeers  is  completed.     Prom  this  point 

^^l^e  justices'  clerk  has  no  doubt  work  to  do, 

t^t  he  does  it  at  the  request  of  the  jus- 

fciocs,  not  by  request  of  the  overseers  (8). 

The  third  point  raised  was  whether  the 

fees,  assuming  them  to  be  payable,  must 

oome  out  of  the  overseers'  own  pockety 

cxr  woold  be  chargeable  on  the  rates.     1 

think  that  if  it  were  ouce  shewn  that  the 

f^Bcs  were  payable  at  all,  there  would  be  a 

▼ery  strong  presumption  that  they  were 

<^wgeable  on  the  rates.     But  as  we  de- 

^^  that  the  fees  here  are  not  within  the 

yoiding  of  the  7  4  8  Vict.  c.  101.  s.  60,  it 

^  ^  necessary  to  decide  this  point. 

(8)  The  precept  concludes  with  the  -words, 
"wd  you  are  also  further  required  to  produce 
^  «wd  list  at  such  petty  sessions,  and  there  to 
^'''^er  on  oath  such  questions  as  shall  be  put  to 
P^  by  Her  Majesty's  justices  of  the  peace  there 
P>^Dt  touching  the  said  list ;  and  these  several 
^tt«n  you  are  in  nowise  to  omit,  upon  the  peril 
thatiaay  ensue." 

Hnr  Sbibs,  43.— aK 


QuAiK,  J. — ^I  am  of  opinion  that  the 
justices'  clerk  is  not  entiUed  to  the  fees 
claimed.  The  overseers  have  done  their 
duty  when  they  have  acted  upon  the 
notice  sent  to  them  ;  when  the  precept  in 
the  schedule  to  the  Juries  Act  of  1825  (9), 
is  looked  to  it  will  shew  this.  But  the 
overseers  are  not  interested  in  the  duties 
of  collecting.  In  no  sense  is  the  notice 
given,  or  the  oath  administered,  at  the 
request  of  the  overseers ;  both  these 
services  are  performed  under  the  statute. 
It  is  not  necessary  to  decide  whether  the 
imposition  of  new  work  authorises  the 
taking  of  a  new  fee,  the  present  case  not 
being  within  the  rule.  I  abo  think  these 
services  are  not  within  section  60  of 
7  &  8  Vict.  c.  101.  What  "  collecting  " 
means  I  cannot  say,  probably  "  correct- 
ing" was  intended,  but  the  Parliamentary 
roll,  which  is  conclusive,  has  the  word 
"collecting."  However  that  may  be,  the 
work  was  not  done  at  the  request  of  the 
overseers,  and  therefore  was  not  payable 
out  of  the  poor  rate.  Consequently  the 
auditor  was  right  in  disallowing  these 
fees,  and  this  rule  must  be  discharged. 

Bute  discha/rged. 


Attorneys — Sharpe,  Parkers  &  Pritchard,  for  pro- 
secution ;  Stanley  Harris  Bamet,  for  defendants. 


1874. 
Jan.  19 
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Be  DENTON  AND  OTHERS. 


Arbitration  ^-' Common  Law  Procedure 
Act,  1854  (17  ^  18  Vict,  c,  125),  s.  15— 
Enlarging  Time  for  making  Award — Sub- 
mission  prescribing  Time  within  which 
Award  is  to  he  made. 

An  agreement  of  reference  provided  that 
the  arbitrator  should  make  his  award  on  or 
before  a  day  specified,  or  on  or  before  any 
other  day  ^*not  exceeding  three  montJisfrom 
the  date  of  the  agreement,  to  which  the  ar- 
bitrator sJwuId,  by  endm'sement  on  the  agree- 
ment^from  time  to  time  enlarge  the  time  for 

(9)  This  does  not  materially  differ  from  that  iu 
the  Act  of  1862. 

Q 
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malcing  ike  awardV  On  a  day  exceeding 
three  montJis  from  the  date  of  the  agree' 
mentf  aJudge*8  order  was  obtained  enlarging 
the  time  for  making  the  award  two  months : 
— Held,  that  upon  the  true  construction  of 
the  Oommon  Law  Procedure  Act,  1854, 
8.  15,  the  Judge  had  power  to  enlarge  ths 
time,  notwithstanding  the  Umit  fixed  hy  the 
parties. 

By  agreement  dated  the  22Tid  of  March, 
1872,  certain  matters  in  difference  were 
referred  to  an  arbitrator.  The  agreement 
fdrther  provided  that  the  arbitrator  should 
make  Iob  award  on  or  before  some  day  in 
April,  or  on  or  before  any  other  day  (not 
exceding  three  months  from  the  date  of  the 
agreement)  to  which  the  arbitrator  should, 
by  endorsement  on  the  agreement,  from 
time  to  time,  enlarge  the  time  for  making 
his  award. 

On  the  26th  of  November,  1873,  no 
award  having  been  then  made,  a  Judge's 
order  was  obtained  by  one  of  the  parties 
enlarging  the  time  for  making  the  award 
for  two  months  nnder  the  Common  Law 
Procedure  Act,  1854,  s.  15  (1). 

QuUy  now  moved  for  a  rule  nisi  to  re- 
scind the  Judge's  order. — There  would 
be  no  objection  to  this  order  if  the  sub- 

(1)  By  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict  c.  126.  8. 16,  "  The  arbitrator  acting 
under  any  such  document  {i.e.  any  document  au- 
thorising a  reference  to  arbitration)  or  compulsory 
order  of  reference  as  aforesaid,  or  under  any 
award  referring  the  order  back,  shall  make  his 
award  under  his  hand,  and  (unless  such  document 
or  order  respectively  shaU  contain  a  different  limit 
of  time)  within  three  months  after  he  shall  have 
been  appointed,  and  shall  have  entered  on  the 
reference,  or  shall  have  been  called  upon  to  act  by 
a  notice  in  writing  from  any  party,  but  the  parties 
may  by  consent  in  writing  enlarge  the  term  for 
making  the  award,  and  it  shall  be  lawful  for  the 
Superior  Court  of  which  such  submission  document 
or  order  is  or  may  be  made  a  rule  or  order,  or  for 
any  Judge  thereof,  for  good  cause  to  be  stated  in 
the  rule  or  order  for  enlargement,  from  time  to 
time  to  enlarge  the  term  for  making  the  award ; 
and  if  no  period  be  stated  for  the  enlargement  in 
such  consent  or  order  for  enlargement,  it  shall  bo 
deemed  to  be  an  enlargement  for  one  month ;  and 
in  any  case  where  an  umpire  shall  have  been  ap- 
pointed it  shall  be  lawful  for  him  to  enter  on  the 
reference  in  lieu  of  the  arbitrators,  if  the  latter 
shall  haye  allowed  their  time  or  extended  time  to 
expire  without  making  an  award,  or  shall  have 
delivered  to  any  party,  or  to  the  umpire,  a  notice 
in  writing  stating  that  they  cannot  agree." 


mission  had  prescribed  no  time  i 
which  the  award  was  to  be  made, 
there  is  no  authority  to  shew  thi 
power  of  a  Judge  to  extend  the  tim^ 
be  exercised  where  the  docament  f 
limit.  The  Court  will  not  disregai 
intention  of  the  parties,  which  the] 
expressed  as  clearly  as  possible. 

Pbb  Curiam  (2).— There  will  I 
rule.  The  section  applies  to  docui 
authorising  a  reference  to  arbitration 
out  any  exception  as  to  document 
scribing  a  limit  within  which  the  i 
is  to  be  made. 

B^derefu 


Attorneys — Chester,  Urquhart  &  Co.,  age 
Norris  &  Sons,  Liverpool,  for  applican 
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Jan.  19.  J 
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Indictment  —  Removal   hy   Gertim 
Costs    of   Prosecution — ProsectUor 
"  Party  grieved  "—5  ^  6  W,  ^  M, 
8,  3—16  ^17  Vict,  c,  30.  s.  b. 

By  16  8r  17  Vict.  c.  30.  s.  5,  after  r 
that  it  is  expedient  to  make  fuHhe 
vision  for  preventing  the  vexatious  n 
of  indictments  into  the  Court  of  Q 
Bench,  "  whenever  any  turit  of  certio 
remove  an  indicirnent  into  the  said 
shall  he  awarded  at  the  instance  of  ad 
ant  or  defendants,  the  recognisance  » 
law  required  to  he  entered  into  hefore  i 
'lowance  of  such  writ  shall  contain  tJwJ 
provision  following,  that  is  to  say,  tl 
defendant  or  defendants,  in  case  he  c 
shall  he  convicted,  shall  pay  to  the 
cuior  his  costs  incurred  subsequent 
removal  of  such  indidmeni,**  Ijcc.:— 
that  the  prosecutor  is  entitled  to  his  c 
the  case  of  an  indictment  removed  I 
tiorari  under  this  section,  though  lie 
"  the  party  grieved  or  injured^ ^  to 
costs  are  limited  hy  the  previous  Act, 
W.  ^-  M.  c.  11.  s.  3. 

In  this  ease  an  indictment  for  t 
struction  of  a  highway  had  been  rei 

(2)  Blackburn,  J. ;  Quain,  J. ;  and  Archi 
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uxfto  tliifl  Ooari  by  eerUorari.    The  defend- 
ant   baring   been  oonvicied,  a  side-bar 
rule  Ynm  obtained  to  tax  the  profiecntor's 
costs  undo- 16  A  17  Vict.  c.  80.  s.  5  (1). 
JBdtifard  CUurke  now  moved  for  a  rule  nin 
to  rescind  the  side-bar  rule  npon  affidavits 
shewing  that  the  prosecator  was  not  a 
person  aggrieved  bj  the  obstruction  of 
tHe   highway. — It  is  true  that  the  Act 
16  A  17  Vict.  c.  80.  8.  5,  requires  in  the 
rmtm  of  a  cetiiorari  to  remove  an  indict- 
ment that  a  provision  shall  be  inserted 
in.  tiie  recognisances  binding  the  defend- 

(1)  Bj  6  &  6  W.  &  M.  c.  11.  B.2,  no  indict- 
meiit  is  to  be  remoFad  at  the  instance  of  a  de- 
fandant  into  the  Court  of  Queen's  Bench,  unless 
the  defendant  enter  into  recognisances  with  two 
sureties  to  cause  the  issue  to  be  tried  at  his  own 


By  section  8,   "if  the  defendant  prosecuting 

fveh  writ  of  etrtitfrari  be  oonyicted  of  the  offence 

for  wrhlch  he  was  indicted,  then  the  said  Court  of 

£ng^8  Bench  shall  give  reasonable  costs  to  the 

|ro0ecutor,  if  he  be  the  party  griered  or  im'ured, 

or  be  a  justice  of  the  peace,  mayor,  bailiff,  con- 

ittkble,  headborcmg^  tytheman,  ehmchwarden,  or 

OToraeer  of   the  poor  or  any  other  ciril  o£BfCer, 

vho  shall  prosecute  upon  the  account  of  any  fact 

eonunitted  or  done,  that  concerned  bim  or  them 

tt  officer  or  officers,  to  prosecute  or  present,  which 

easts  dukU  be  taxed  aocoiding  to  the  course  of 

the  aid  Court,  and  the  prosecutor, '^  for  the  re- 

tfpnaj  of  such  costs,  shall  within  ten  days  after 

demand  made  of  the  defendant,  and  re^isal  of 

payment  on  oath,  hare  an  attachment  granted 

^ttst  the  defendant  by  the  said  Court  for  such 

bu contempt;  and  the  said    recognisance  shall 

Mt  bi  disdis^ffed  till  the  costs  so  taxed  shall  be 

pwL" 

.  By  16  &  17  Vict.  c.  30.  s.  5,  after  reciting  that 
it  ii  expedient  to  make  further  provision  for  pre- 
Tenting  the  rexatious  removal  of  indictments  into 
^  Court  of  Queen's  Bench,  "  wheneyer  any  writ 
^ctrtiorari  to  remore  an  indictment  into  the  said 
Cooit  shall  be  awarded  at  the  instance  of  a  de- 
fendant or  defendants,  the  recognisance  now  by 
lav  leouiied  to  be  entered  into  before  the  allow- 
We  of  such  writ  shall  contain  the  further  provi- 
^  following,  that  is  to  say,  that  the  defendant 
^  (kfendants,  in  ease  he  or  they  shall  be  con- 
^^^  shall  pay  to  the  prosecutor  his  costs  in- 
^j^'^d  subsequent  to  the  removal  of  such  in- 
**J^^nt ;  and  whenever  any  such  writ  of  certiorari 
"hall  be  awarded  at  the  instance  of  the  prosecu- 
^'  the  said  prosecutor  shall  enter  into  a  recog- 
'^'lutce  (to  be  acknowledged  in  like  manner  as  is 
^'^  required  in  cases  of  writs  of  certiorari^ 
tvarded  at  the  instance  of  a  defendant)  with  the 
condition  following,  that  is  to  say,  that  the  said 
pvoiecntor  shall  pay  to  the  defendant  or  defend- 
>itB  in  case  he  or  they  shall  be  acquitted,  his  or 
Mr  eofU  incuxied  iabseqnent  to  such  removaL" 


ant,  in  the  event  of  his  conviction,  to  pay 
costs.  But  thia  section  most  be  read  in 
conpinction  with  the  previous  Act,  5^6 
W.  &  M.  c.  11.  8.  3,  where  the  defendant 
prosecuting  a  certiorari  is  made  liable 
imon  conviction  to  pay  costs,  bat  only  if 
the  prosecator  be  ihd  party  grieved  or  m- 
jwred.  This  limitation  is  not  expressly 
repealed  by  the  later  Act,  which  was  not 
intended  to  create  a  fresh  liability  to  costs. 

[Blackbuen,  J. — The  later  Act  is  quite 
general  in  its  terms.] 

It  is  contended  that  it  was  only  in- 
tended  to  secure  the  payment  of  costs  to 
which  the  defendant  was  already  liable. 

Per  Cubiam  (2). — There  wUl  be  no  rule. 
•The  Act  16  A  17  Vict.  c.  30.  s.  6,  applies 
generally  to  indictments  removed  into 
this  Court  by  certiorari, 

BmIs  refused. 

Attorneys — T.  A.  Curtis,  Guildford,  for  prosecu- 
tor ;  Ford  &  Lloyd,  for  defendant. 


SEASLE  V.  LAVXBICK. 

Bailee  for  Hire — Livery 
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Negligence- 
Stabie-heeper' 
Building, 

The  defendant  was  a  livery  stahle-keepeTf 
and  had  contracted  with  a  builder  to  erect 
on  part  of  his  yard  a  huUding,  of  which  the 
lower  part  was  to  he  a  shed  intended  for 
the  reception  of  carriages,  and  the  upper 
part  to  he  used  for  other  'purposes.  Two 
carriages  amd  horses  of  the  plaintiff  were 
placed  under  the  shed  when  the  lower  part 
of  the  huildvng  had  heen  completed,  hut 
whilst  the  contra4itor*8  workmen  were  still 
on  the  upper  floor.  The  huilding  was 
hlown  down  hy  a  high  wind,  amd  the  car- 
ria^es  were  injured.  It  was  not  disputed 
that  the  huilder  was  one  whom  a  careful 
and  prudent  person  might  trust,  amd  thai 
the  defendant  had  no  notice  of  any  neglx* 
gence  on  the  contractor's  part ;  hut  it  was 
proposed  to  prove  that,  owing  to  the  neglect 
of  ike  contractor  and  his  workmen,  the 
huilding  was,  in  fact,  unskilfully  huilt  and 

(2)  Blackburn,  J.;  Quain,  J. ;  and  Archibald,  J. 
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unsafe,  Th&k Judge,  at  the  trial,  ruled  that 
the  defendant's  UahUity  was  that  ofanor' 
dinary  bailee  for  hire,  and  thai  all  he 
was  hound  to  do  was  to  use  ordinary  care 
in  the  keeping  of  the  plaintiff's  carriages ; 
and  thai  if,  in  causing  the  shed  to  he  built, 
he  did  all  thai  a  careful  man  would  do,  he 
would  be  exempt  from  Uahility  for  an  event 
which  was  camsed  by  the  careless  or  im- 
proper  conduct  of  the  builder,  of  which  tJie 
defendant  had  no  notice : — ^Held,  that  the 
direction  was  right,  for  it  could  not  reason^ 
ably  be  inferred  that  the  defendatil  had 
warranted  that  the  shed  was  fit  for  the 
purpose  to  which  it  was  applied,  inasmuch 
as  this  would  charge  him  with  a  trust  be- 
yond  what  the  nature  of  the  thing  put  it  in 
his  power  to  perform,  and  although  it  was 
reasonable  to  require  him  to  use  due  care  to 
ascertain  whether  the  building  was  secure, 
and  by  himsdf  and  his  servants  to  taJce  dvs 
care  to  maintain  it  in  a  proper  state,  it 
would  be  unreasonable  to  go  further, 

Bole  nisi  for  a  new  trial  on  the  ground 
of  misdirection. 

Holker  and  Shield  shewed   cause  on 
Nov.  21. 

Charles  3ussell  and  Lowers  supported 
the  rule. 

[The  &ct8  and  arguments  are  fully 
stated  in  the  judgment.] 

Our.  adv.  vult. 

Bmckbuan,  J.  (on  Jan.  28, 1874),  de- 
livered the  judgment  of  the  Court  (1). — 
*  This  was  a  rule  obtained  to  set  aside  a 
nonsuit,  and  have  a  new  trial,  against 
which  cause  was  shewn  in  the  last  term 
before  my  brothers  Mellor,  Lush  and  my- 
self. The  trial  took  place  at  Durhajn 
before  my  brother  Pollock. 

The  action  was  brought  to  recover 
damages  for  an  injury  to  the  plaintiff's 
carriages,  occasioned  by  the  fall  of  a 
building  below  which  they  were  placed, 
and  the  question  in  the  cause  was  whe- 
ther the  defendant  was  responsible  for  the 
injury  so  occasioned. 

It  appears  from  the  learned  Judge's 
notes  that  the  defendant  was  a  livery 
stable-keeper,  and  that  he  had  con- 
tracted with  a  builder,   not  a  servant 

(1)  Blackburn,  J. ;  Mellor,  J. ;  Lush,  J. 


of  the  defendant,  but  an  indepc 
contractor,  to  erect  on  part  of  hii 
a  building,  of  which  the  lower 
was  to  be  a  shed,  intended  for  t 
ception  of  carriages,  and  the  uppe 
to  be  used  for  other  purposes.  The 
tiff  brought  his  horses  and  two  car 
to  the  defendant  about  the  end  oi 
tember,  at  which  time  the  buildin 
not  completed  so  fiftr  as  to  permil 
carriages  to  be  placed  under  it.  ( 
the  plaintiff's  carriages  was  housed 
the  other  stood  at  first  in  the  open 
The  plaintiff,  finding  this  to  be  th( 
complained  at  some  time  in  Octobe 
was  told  in  substance,  that  as  soon 
shed  was  complete  the  carriage  sho 
put  under  cover,  and  that  till  th 
charge  would  be  made  for  it.  The  c 
carriage  was  placed  under  the  shed 
last  week  in  October,  and  &om  tha 
a  char^  was  made  for  both  car 
until  the  misfortune  happened, 'wl 
will  now  mention. 

In  November,  at  a  time  when  the 
part  of  the  building  had  been  com] 
but  whilst  the  contoictor's  workmei 
still  in  the  upper  part  of  it,  the  bi 
was  blown  down  by  a  high  wind,  aj 
carriages  were  injured. 

It  was  not  disputed  that  the  I 
was  one  whom  a  careful  and  prudez 
son  might  trust,  and  that  the  defc 
had  no  notice  of  any  neghgence  on  tl 
tractor's  part,  but  the  plaintiff's  o 
offered  to  prove  that,  owing  to  th 
lect  of  the  contractor  and  his  woz 
the  building  was,  in  &ct,  TmaTdlfiill 
and  unsafe,  and  that  this  was  the 
of  the  fell.  The  learned  Judge  tl 
stated  in  his  note,  ruled  *'  that  defen 
liability  is  that  of  an  ordinary  bai 
hire,  and  that  all  he  was  bound  to  c 
to  use  ordinary  care  in  the  keeping 
plaintiff's  carriages ;  and  that  if,  ii 
ing  the  shed  to  be  built,  he  did  all  t 
did,  by  employing  a  builder,  and 
wise,  with  such  care  as  an  ordinary 
ful  man  would  use  therein,  ho  woi 
protected  and  would  be  exempt 
liability  for  an  event  which  was  ( 
by  the  careless  or  improper  cond 
the  builder,  of  which  the  defendai 
no  notice."  On  this,  the  plaintiff 's  o 
declined  to  give  evidence  as  to  th 
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h&vixig  been  improperlj  built  by  iihe 
bailder,  the  defendant  having  no  know- 
ledge thereof^  and  the  plaintiff  was  there- 
upon nonsnited. 

The  plaintiff's  counsel  having  raised  his 
pointy  did  right  in  submitting  at  Nisi  Prias 
to  the  reding  of  the  Judge,  and  is  not  pre- 
cluded thereby  finom  questioning  it  afler- 
"W^rdSy  and  if  proof  that  the  building 
'^v^as  nnskilfullj  erected  by  the  builder 
or  liis  workmen,  though  the  defendant 
Had  no  knowledge  of  it,  would  have  es- 
tablished the  defendant's  liability,  the 
plaintiff  is  entitled  to  a  new  trial,  that  he 
'^'^ay  have  an  opportunity  of  bringing  for- 
"^^^ard  the  evidence  which,  in  submission 
to  tlie  Judge's  ruling,  he  abstained  from 
^vin^  at  the  former  trial. 

^I*he  question,  therefore,  which  we  have 
^  determine,  is,  what  was  the  extent  of  the 
Obligation  of  the  defendant  as  to  the  se- 
^^^^^lity  of  the  shed  in  which  he  lodged  the 
plaintiff's  carriages  ?  We  think  it  is  be- 
yoiid  queetion  l^t  he  did  come  under 
^oine  <M>ligation,  but  it  is  a  different  and 
^  difficult  question  what  the  precise  obli- 
S^tion  was. 

We  think,  in  the  first  place,  that  it  is 
Xiot  in  this  case  material  that  the  building 
iras  not  finished  at  the  time  when  the 
bargain  was  made.  No  doubt  it  may  be, 
Under  some  circumstances,  imprudent  to 
lodge  a  carriage  in  an  unfinished  build- 
ings as  it  may  thereby  be  exposed  to  risk, 
from  the  &ct  that  work  is  goin^  on  round 
it ;  and  if,  in  the  present  case,  the  damage 
had    arisen  from  the  workmen    in  i£e 


of  their  work  letting  ftJl  bricks  and 
mortar  on  the  carriages,  or  from  any  simi- 
lar cause,  it  would  have  been  a  question 
whether  the  defendant  had  not  neglected 
bis  duty  in  placing  the  carriages  where 
they  were  exposed  to  that  risk.     But  no 
sach   question  arises  here.      What  the 
plaintiff  offered  to  prove  was  that  due 
care  had  not  been  used  by  the  builder  (who 
was  employed,  not  as  a  servant  of  the  de- 
fendant but  as  an  independent  contractor), 
to  make  the  building  reasonably  safe. 

Neither  does  it,  in  our  opinion,  make 
any  difference  that  the  building  in  which 
the  defendant  lodged  the  carriages  had 
been  erected  for  him  on  his  own  ground. 
It  seems  to  us  that  the  extent  of  the  de- 
fandanVs  obligation  to  the  plaintiff  is  that 


of  an  ordinary  livery  stable-keeper,  who 
undertakes  for  reward  to  receive  a  car- 
riage, and  lodge  it  in  a  coacb-honse  which 
he  provides.  The  customer,  in  the  great 
majority  of  cases,  does  not  know  or  care 
how  the  livery  stable-keeper  obtains  the 
coach-house,  though  he  must  know  that 
he  is  generally  a  tenant  for  years,  and  the 
obligation  of  the  livery  stable-keeper  im- 
plied by  law  must,  as  it  seems  to  us,  be 
the  same  in  each  case. 

This  kind  of  bailment  is  included  in 
what,  in  the  celebrated  case  of  Gogga  v. 
Bernard  (2),  Lord  Holt  classes  as  the  fifth 
sort,  viz.,  a  delivery  to  carry  or  otherwise 
manage  for  a  reward  to  be  paid  to  the 
bailee.  As  to  which,  says  Lord  Holt, 
''  those  cases  are  of  two  sorts,  either  a  de- 
livery to  one  that  exercises  a  public  employ- 
ment or  a  delivery  to  a  private  person. 
First,  if  it  be  a  person  of  the  first  sort, 
and  he  is  to  have  a  reward,  he  is  bound  to 
answer  for  the  goods  at  all  events.''  The 
language  of  Lord  Holt  is  general,  and  ap- 
plies tms  to  all  that  exercise  a  public  em- 
ployment and  in  the  Preotor's  Edict, 
'*  Nantce  caupones  et  stabularii,''  which  is 
generally  considered  the  origin  of  this  head 
of  the  law,  stablemen  are  expressly  named, 
but  we  take  it  to  be  established  law  that 
by  the  custom  of  England  this  extreme 
liability  making  the  bailee  an  insurer  is 
confined  to  carriers  and  innkepers,  and 
that  livery  stable  keepers  and  warehouse- 
men come  within  what  Lord  Holt  calls  the 
second  sort,  as  to  which  he  says,  "  The 
second  sort  are  bailees,  factors  and  such 
like."  As  to  this  sort,  he  says,  the  bailee 
is  only  bound  to  take  reasonable  care. 
And,  *'  The  true  reason  of  the  case  is,  it 
would  be  unreasonable  to  charge  him  with 
a  trust  further  than  the  nature  of  the 
thing  puts  it  in  his  power  to  perform 
it.''  But  it  is  allowed  in  the  other  cases. 
I.e.  the  carrier  and  innkeeper,  **  by  reason 
of  the  necessity  of  the  thing."  The  ob- 
ligation to  take  reasonable  care  of  the 
thing  entrusted  to  a  bailee  of  this  class 
involves  in  it  an  obligation  to  take  rea- 
sonable care  that  any  building  in  which 
it  is  deposited  is  in  a  proper  s^te  so  that 
the  thing  therein  deposited  may  be  reason- 

(2)  2  Lord  Baymond  909 ;  s.  c.  1  Smith's  Lead- 
ing Cnse«,  171. 
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My  mfe  in  ii.  If  the  obligation  of  a 
lirerj  ftable-ki»eper  goes  no  mrtber  than 
thin,  the  defendant  in  the  present  caeebae 
falHlled  it,  and  the  nonsuit  was  right. 
Jlai  the  argament  of  theplaintiflTs  counsel 
wan  that  the  two  cases  of  Ueadhead  v.  The 
Midlwnd  liailway  Company  (3)  and  Fran- 
eU  T.  Oockrdl  (4),  both  decided  in  the 
Kxchoqoer  Chamber,  establish  that  the 
carrier  of  passengers,  who,  for  reward, 
ftimislies  a  carnage,  and  a  person  who 
lots  sittings  in  a  temporary  stand  bnilt 
for  the  r(»ception  of  spectators  at  a  race, 
are  under  an  obligation  as  to  the  suffi- 
ciimay  of  the  carriage,  and  the  stand  which 
thoy  supply,  much  more  extensive  than 
this.  The  noint  decided  in  lieadhead  v. 
Th6  MitlUvnd  liailway  Company  (3)  was 
tliat  the  obligation  did  not  extend  so  far 
as  to  make  tlio  carrier  responsible  for  a 
latent  defect,  which  neither  ho  nor  those 
who  made  the  carriage  could  by  proper 
care  have  prevented  or  detected.  In 
t\r(wei$  V.  CiKkrell  (4),  which  was  the 
ease  of  a  tomix>rary  stand  erected  by  inde- 
|)ondont  contractors  for  the  defendant, 
and  tlien  lot  out  by  him  in  separate 
sittings  to,  among  others,  the  plaintiff, 
the  case  is  treated  as  strictly  analogous  to 
Uio  imao  of  the  oarrior  of  passengers,  who 
having  got  a  carriage  in  tlie  way  he  finds 
n)ost  convoniont  for  himself,  uses  it  for 
the  earriage  of  the  })a«senger,  and  in  the 
judgment  in  this  Court  oarofuUy  pn^pared 
and  delivertHl  in  writing  by  my  brother 
Hannt^n,  the  quivfition  is  thus  stated  :  *'  It 
biHH^mes  neotvwary,  Uioreforo,  for  us  to 
oouaidor  whothor  the  contract  by  the 
detVvi\dant  to  Ih>  impHtni  fh>m  the  rola- 
ti\\n  which  cxistinl  U^twocn  him  and  the 
l^nlitf  was  that  due  care  sliould  be 
uikhI  not  i^Iy  by  the  defendant  and  his 
aervaut«»  Init  by  the  |H*rs^>«s  wluuu  ho  em* 
l^v^ytKi  as  inde|i^mieut  contKiotors  to  ert>ct 
iWatioid.  ll  i*  wwd  in  the  judgment  in 
KfM«IAAi«?  V.  Tk^  Mniutmi  K\ii«N>iv  cViii« 
MMt  l^^V  *  Warrant it>is  imjUitxl  by'law  are 
kv  ^  ttuvjil  }>art  tVnuui^^^i  vm\  the  |v\>*umcd 
iiit«^\tku\  of  tW  |v^ni^X!s  and  ought  ivjn 
laiu^y  to  K>  RHin\h\l  on  n>asK>w»  and  with 
a  ju*l  wv^M^l  K>  the  intorvcit*  v>f  the  l^wrty 

^k:^ts 


who  is  supposed  to  give  the  wanaufy,  as 
well  as  of  the  party  to  whom  it  is  sap- 
posed  to  be  given*'  Applying  this  role  to 
the  present  case  we  thmk  that  the  con- 
tract by  the  defendant  with  the  plaintiff 
did  contain  an  implied  warranty  tnat  due 
care  had  been  used  in  the  oonstraction  of 
the  stand  by  those  whom  the  defiNidant 
had  employed  to  do  the  work  as  well  as 
by  himself." 

This  decision  was  affirmed  in  the 
Exchequer  Chamber.  The  judgments 
there  were  not  written,  and  in  some  of 
them,  as  reported,  expressions  are  used 
much  more  favourable  to  the  extension  c^ 
the  doctrine  of  an  implied  warranty,  than 
the  language  used  in  the  written  judg- 
ment of  the  same  Court  in  Beadhead  v. 
TIce  Midland  Railway  Company  (3),  but 
the  two  decisions  are  not  in  conflict  and 
both  are  binding  on  us.  We  think  that 
where  the  matter  is  not  already  decided 
by  authority  the  principle  by  which  the 
Court  is  to  be  guided  in  determining  what 
is  the  obligation  implied  by  law  is  that 
given  by  Lord  Holt  in  Uoggt  v.  Ber- 
nard (2),  that  it  would  be  unreasonable 
to  charge  the  bailee  with  a  trust  further 
than  the  nature  of  the  thing  puts  it  in  his 
power  to  perform  it,  which  is,  we  think, 
the  same  principle  as  is  expressed  in  the 
passage  from  the  judgment  in  Beadhead  y. 
The  Midland  Railioay  Compamf  (3),  above 
cited,  by  Hannen,  J.,  in  Fnuiei$  y.  Codk- 
rell  (4).  And  we  may  observe  that  in 
Poihier^  du  Contrai  de  Louage^  Partie  2, 
Chan.  1,  No.  118,  119,  120,  we  find  a 
similar  principle  laid  down,  though  not 
in  the  same  language,  as  being  that  <^ 
the  old  French  law.  That  very  learned 
author  lays  it  down  that  where  the  per- 
son who  lets  a  thing  on  hire  knows  of 
a  defect  in  the  thing  which  he  lets,  wmi^lr^«g 
it  unfit  for  the  purpose  for  which  it  ia 
let^  he  is  responsible  in  damages  for  ik 
And  though  he  does  not  actually  kncnr  i^ 
that  if  the  ciitrumstances  are  such  that 
he  ought  to  have  had  a  suspicion  of  it  and 
made  enquiry,  and  does  not  either  en* 
quire  or  inform  the  hirer  so  that  be  may 
enquiiv  for  himadfl  he  is  Hable.  which  is 
si>  far  equivalent  to  saying  thai  he  ib 
KmuhI  to  Nis^^mbie  care  and  good  fiuth, 
and  further  that  if  the  leoer  fioUows  a 
txade  whkh  makes  it  hk  daxj  to 
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whether  the  thing  has  fanlts  or  not, 
he  is  Hable  withont  proof  that  he  did 
know.  He  pnts  as  an  example  the  case 
of  a  cooper  who  sappUes  wine  casks 
made  of  bad  wood  so  that  they  leak. 
Pothier  says,  **  The  cooper  shall  not  be 
permitted  to  set  np  as  a  defence  that 
he  did  not  know  the  bad  quality  of  the 
wood,for  his  profession  bound  him  to  know 
the  quality  of  the  wood  he  used  and  to 
supply  none  but  of  good  quality. "  "  This 
seems  to  us  to  say  in  other  words 
that  &om  the  nature  of  the  employment 
a  warranty  of  the  quality  of  the  wood 
should  be  impUed."  But  says  Pothier, 
''except  in  those  cases,  the  letter,  if  he 
neither  knows  nor  is  bound  to  know  the 
finlt  in  ihe  thing  let,  is  not  responsible  in 
damages." 

The  difl^ulty  in  a  case  not  already 
settled  by  decisions  is  to  apply  these 
prmciples,  and  to  say  whether  the  nature 
of  the  relation  between  the  parties  is  such 
that  a  warranty  to  any,  and  if  to  any,  to 
what  extent,  should  be  implied.  On  this 
point  of  the  case  the  observations  of 
Grompton,  J.,  in  Bom  v.  MaiUand  (5), 
are  weigh^. 

The  plaintiff's  counsel  on  the  argument 
relied  mainly  in  this  case  on  the  decision 
in  Francis  v.  Oockrell  (4),  and  very  pro- 
perly, for  we  feel  that  unless  there  is  a 
real  difference  between  the  relation  of  a 
person  who  takes  a  seat  in  a  temporary 
stand  to  the  person  who  furnishes  the 
ticket  admitting  him  to  that  stand,  and 
the  relation  of  the  person  who  sends  his 
carriage  to  stand  in  a  ooach-house,  to 
the  livery  stable-keeper  who  supplies  the 
coach-house,  the  contract  to  be  implied  in 
the  two  cases  should  be  the  same,  and  we 
feel  also  that  it  is  not  desirable  to  make  nice 
distinctions.  It  is  very  difficult  to  draw 
the  precise  line  between  cases  in  which 
the  warranty,  or  obligation — it  matters 
not  which  it  is  called — should  be  im- 
plied, and  those  in  which  it  should  not. 
Bat,  to  borrow  an  illustration  from  my 
brother  BramwoU,  although  it  may  not 
be  easy  or  indeed  possible  to  say  where 
the  line  should  be  which  divides  day 
from  night,  it  is  quite  clear  that  noon 

(5)  6  E  &  B.  490  to  498  ;  s.  c  26  Law  J.  Eep. 
(VA)  Q3.  jMI. 


is  on  the  one  side  of  that  line  and  mid- 
night on  the  other ;  and  it  is  enough  for 
the  decision  of  this  case  if  we  can  see 
that  the  present  case  is  nob  one  in  which 
this  warranty  or  obligation  should  be  im- 
plied by  law.  And  there  seem  to  us  to  be 
sufficient  reasons  for  saying  that  it  should 
not  in  this  case  be  implied,  though  it  was 
implied  in  the  cases  of  the  carrier  of  pas- 
sengers supplying  a  carriage,  and  in  the 
case  considered  analogous  of  the  person 
furnishing  a  seat  in  a  temporary  stand. 

In  the  first  place,  it  is  to  be  observed, 
that  in  most  cases  where  a  bailee  takes 
care  of  goods  he  must  lodge  them,  if  dead 
goods,  in  a  building,  so  as  to  shelter  them 
from  the  weather ;  if  live  animals,  either 
in  a  stable  or  in  a  fenced  field,  and  it 
must  have  often  happened  that  the  goods 
were  injured  or  lost  in  consequence  of 
some  defect  in  the  building  or  fences.  In 
Broadwater  v.  Blot  (6)  the  action  was 
against  an  agister  for  losing  a  horse. 
On  an  application  for  a  nonsuit,  Gibbs, 
G.  J.,  sai((  *'  All  the  defendant  is  obliged 
to  observe  is  reasonable  care.  He  does 
not  ensure,  and  is  not  answerable  for  the 
wantonness  or  mischief  of  others.  If  the 
horse  had  been  taken  from  his  premises, 
or  had  been  lost  by  accident  which  he 
could  not  guard  against,  he  would  not  be 
responsible.  I  admit  that  particular  neg- 
ligence must  be  proved  by  occMion  of 
which  the  horse  was  lost,  or  gross  general 
negligence  to  which  the  loss  may  be 
ascribed  in  ignorance  of  the  special  cir- 
cumstances which  occasioned  it.  If  there 
were  a  want  of  due  care  and  diligence 
generally  the  defendant  will  be  liable. 
The  question  is,  were  the  defendants  fences 
in  an  improper  state  at  the  time  tJie  horse 
was  taketi  in  to  agist?  Did  he  apply 
such  a  degree  of  care  and  diligence  to 
the  custody  of  the  horse  as  the  plaintiff 
who  had  entrusted  the  horse  to  him 
had  a  right  to  expect  ?  I  shall  leave  it  to 
the  jury.**  The  above  passage  printed  in 
italic  was  cited  on  the  argument  as  shew- 
ing that  in  the  opinion  of  that  very 
learned  and  accurate  Judge  the  agister 
would  be  liable  if  the  fences  were  in  an 
improper  state,  however  caused.  Bat  it 
seems  to  us  that  when  taken  with  the 

(6)  Holt's  N.P.  647. 
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context  the  fair  conclusion  is  that  the 
alleged  improper  state  of  the  fences  was 
such  that  the  agister,  if  he  took  proper 
care,  could  not  have  been  ignorant  of  it, 
and  that  it  was  only  mentioned  by  Gibbs, 
G.  J.,  as  an  instance  of  the  absence  of  due 
care  and  diligence. 

With  this  exception  no  case  was  cited 
in  which  it  was  even  suggested  that  there 
was  any  warranty,  however  limited,  as  to 
the  state  of  the  place  in  which  goods  are 
deposited  beyond  what  was  expressed  in 
the  ruling  of  my  brother  Pollock  at  the 
trial  of  the  case  at  Nisi  Prius.  And  as  far 
as  our  own  research  goes,  there  is  no 
such  case,  nor  can  we  find  any  sug- 
gestion to  that  effect  in  any  of  our  text- 
writers.  In  the  case  of  the  carriage  sup- 
plied by  a  carrier,  either  by  land  or  by 
water,  it  had  been  long  a  debated  qaestion 
whether  there  was  not  an  absolute  war- 
ranty, as  may  be  seen  from  the  authorities 
collected  in  Rcadhead  v.  The  Midland  BmU 
%oay  Gompamj  (3).  Wo  are,  therefore,  as 
far  as  authority  goes,  at  liberty  to  apply 
the  principles  before  stated  to  this  case, 
and  see  if  any  warranty  or  obligation 
should  be  implied. 

There  is,  we  think,  a  real  difference 
between  the  case  of  one  who  supplies  a 
carriage  or  a  seat  in  a  temporary  stand 
which  is  in  the  nature  of  a  chattel  and 
one  who  supplies  room  for  goods  in  a 
permanent  building. 

We  think  that  wo  must  take  notice  of 
the  fact  that  in  the  general  and  more 
ordinary  state  of  things  a  warehouseman 
or  livery  stable-keeper  is  tenant  of  the 
building  in  which  he  lodges  the  goods 
entrusted  to  him,  and  we  know  that  in 
the  ordinary  case  of  lessor  and  lessee 
there  is  no  implied  covenant  on  the 
part  of  the  landlord  to  his  tenant  that 
the  building  should  be  fit  for  the  purpose 
for  which  it  is  let — see  Hart  v.  Winsor  (7). 

We  think,  therefore,  that  in  such  cases 
an  implied  warranty  as  to  the  state 
of  the  building  would,  to  borrow  Lord 
Holt's  language  already  cited,  be  un- 
reasonable, as  charging  him  with  a  trust 
beyond  what  the  nature  of  the  thing 
puts  it  in  his  power  to  perform.     It  is 

(7)  12  Mee.  &  W.  68 ;  s.  c.  13  Law  J.  Rep. 
(w.s.)  Exch.  120. 


reasonable  to  require  him  to  use  due 
to  ascertain  whether  the  bailding  is  fi^ 
and  by  himself  and  servants  to  take  di^ 
care  to  maintain  it  in  a  proper  state,  b^ 
it  would  be  unreasonable  to  go  further. 

It  is  true  that  in  some  cases  the  bail^ 
is  owner  in  fee  of  the  buildine,  and  r 
some,  as  in  the  present  case,  ne  has 
built  for  him,  and  even  where  lessee,  11 
might  take  special  covenants.     But  the:^ 
are  exceptional  cases,  and  in  ea  qiuB 
queiitixis  a^ccidunt  prceveniuiU  jura, 
must  imply  the  warranty  or  obligati 
which  would  be  reasonable  in  the 
nary  state  of  things  and  no  more,  ev 
though  in  exceptional  cases  it  might 
reasonable  to  imply  more,  and  though 
particular  case  may  be  one  of  those 
ceptions. 

We  think,  therefore,  that  the  ruling 
the  learned  Judge  was  right  and  that  ttf 
rule  should  be  discharged. 

Btde  discharged. 


Attorneys — John  Scott,  agent  for  Oraham  tm 
Graham,  Sunderland,  for  plaintiff;  Bell,  Bro&^ 
rick  &  Gray,  ncents  for  W.W.  Robson,  Sunde^ 
land,  for  defendant. 


1874.    1    MAUND  (appellant)  tf.  mason 
Jan.  24.  J  (respondent). 

Poor  Law — Relief  by  Relations — Orand* 
father  —  Liability  of  Children — Orand» 
c/ii'Wrcn— 43  Eliz,  c,  2.  s.  7. 

By  43  Eliz.  c.  2.  s.  7,  the  father  and 
grandfather,  and  the  mother  and  grands 
mother,  ami  the  children  of  everg  poar^ 
old,  hlind,  lame,  and  impotent  person,  or 
other  poor  person  not  able  to  work,  being  qf 
sufficient  ability,  fthaU  at  their  oicn  charge$ 
relieve  and  maintmn  every  such  poor  person^ 
Sf'c. : — Held,  that  the  word  "  cliildren  "  does 
not  include  grandchildren,  and  therefore 
that  a  grandchild  cannot  be  compelled  to 
siq^port  his  grandfather. 

[For  the  report  of  tlie  above  case  see 
43  Law  J.  Rep.  (n.s.)  M.C.  62.] 
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THE  QUEEN  OK  THE  PROSECUTION 
OF  WILLUH  SPARLING  V,  THE 
LOCAL  GOVERNMENT  BOARD. 

Uian  Poor  Act,  1867  (30  Vict 
-'Deprivaiion  of  Office — Gomjpen^ 
Jicer — Attorney. 

trustees  Juwing  the  Dianagetiient 
f  cf  the  poor  of  a  Metropolitan 
pointed  8.  to  he  solicitor  for  the  ar- 

of  legal  matters,  with  an  anniuil 
[fter  the  parsing  of  the  Metro- 
or  Aetj  1§67,  the  Poor  Law  Board 

allow  the  Board  of  Guardians 
der  that  Act  to  continue  8,  in 
Ument  which  he  had  received 
trustees  : — Held,  that    he    was 

an  award  of  compensation  from 
WW  Board,  under  s.  76, 

k8  a  role  caUing  upon  the  de- 
0  shew  c&use  why  a  mandamus 
t  issue  commanding  them  to 
reasonable  compensation  to 
parling. 

ired  from  the  affidavit  that  the 
)t.  Mary,  Islington,  was  formerly 
by  trustees  appointed  under  a 
5  G.  4.  c.  cxxv.  These  trustees 
as  a  body,  having  the  manage- 
he  relief  of  the  poor,  after  the 
9  Vict.  c.  61  (the  Metropolis 
lagement  Act,  1856),  came  into 

By  the  90th  section  of  that 
3  powers  of  the  trustees  (except 
»  as  relate  to  the  affairs  of  the 
the  management  of  the  relief  of 
ceased  and  were  transferred  to 
• 

I8th  of  February,  1857,  a  resolu- 
passed  by  the  trustees  in  the 
terms — **  The  Board  having 
ddered  the  duties  of  the  clerk 
Ant  clerk,  resolve  that  after 
next,  the  business  of  the  Board 
inducted  by  one  clerk,  at  a 
250Z.  per  annum,  with  the  aid 
or  for  the  arrangement  of  legal 
\  lOOZ.  per  annum.  And  that 
of  solicitor  be  offered  to  Mr. 

(the  prosecutor). 
ST  vas  accepted  by  Mr.  Sparling. 
issing  of  the  Metropolitan  Poor 
(30  Vict.  c.  6),  the  Poor  Law 
Uar  8.  73  directed  that  from  and 
IBS,  43.— ^B. 


after  the  7th  July,  1867,  the  relief  of  the 
poor  in  the  parish  of  St.  Mary,  Islington^ 
should  be  managed  by  a  Board  of  Guar, 
dians  elected  according  to  the  Poor  Law 
Acts.  At  the  first  meeting  of  the  Board 
of  Guardians  so  elected,  the  appointment 
of  the  prosecutor  as  solicitor  was  con- 
tinued by  the  Board,  but  the  Poor  Law 
Board  refused  to  sanction  such  appoint- 
ment as  it  was  not  authorised  by  the 
regulations  to  which  the  Guardians  were 
subject.  On  the  30th  July,  1867,  the 
Board  of  Guardians  gave  notice  to  the 
prosecutor  that  his  appointment  not  being 
sanctioned  by  the  Poor  Law  Board,  would 
be  determined  on  the  29th  of  September 
then  next.  The  prosecutor  made  applica- 
tion to  the  Poor  Law  Board  to  award  him 
compensation  for  the  loss  of  his  office  as 
to  them  should  seem  reasonable.  They 
declined  to  entertain  his  claim.  Sub- 
sequently to  the  passing  of  the  Local 
Government  Act,  1871  (34  &  35  Vict.  c. 
70),  the  application  was  renewed  to  the  de- 
fendants, and  they  also  refused  to  enter- 
tain thisclaim.  Tins  rule  was  then  obtained. 

The  Attomey-Oeneral  (Sir  J.  Duke  Oole» 
ridge),  the  8ulicitor-'Oeneral  (JET.  Jamas') 
and  Iiumley,  shewed  eause  against  the 
rule  (on  Nov.  13,  1873).  — There  is 
no  dispute  about  the  feasts,  but  it  is  con- 
tended that  the  defendants  are  not  bound 
to  award  any  compensation  to  Mr.  Spar- 
ling. His  position  was  changed  between 
the  year  1855,  when  the  powers  of  the 
trustees  became  vested  in  the  vestry  under 
18  &  19  Vict.  c.  120,  8.  90,  and  the  year 
1867,  when  the  Metropolitan  Poor  Act 
was  passed.  He  had  ceased  to  be 
clerk  and  had  accepted  the  appointment 
of  solicitor  at  100?.  a  year.  By  s.  73  of 
the  last  mentioned  Act,  the  relief  of  the 
poor  of  every  union  or  parish  in  the 
metropolis  is  to  be  administered  by  a 
Board  of  Guardians  elected  according  to 
the  Poor  Law  Acts,  and  in  conformity 
with  an  order  of  the  Poor  Law  Board. 
It  is  contended  on  behalf  of  Mr.  Sparling 
that  he  has  been  deprived  of  his  office 
within  the  meaning  of  the  76th  section  of 
this  Act,  and  that  he  is  therefore  entitled 
to  compensation  (1).     It  is  true  that  the 

(1)  The  76th  Bectiou  is  Betontin  tii^judgmtnl 
of  th«  Court. 
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Board  of  Guardians,  elected  in  accordance 
with  the  pfToviiiiong  of  the  statute,  con- 
tinned  him  in  his  office,  and  that  the  Poor 
Law  Board  refused  to  sanction  the 
appointment ;  but  Mr,  Sparb'ng  has  not 
been  deprived  of  his  situation  within  the 
meaning  of  the  7Gth  section,  that  is  to 
saj  bj  reason  of  the  operation  of  the  Act, 
and  moreover,  his  situation  or  employ- 
ment was  not  an  "office*'  within  the 
meaning  of  the  Act.  However  reason- 
able it  might  be  that  compensation  should 
be  granted,  there  is  no  power  under  the 
Act  to  grant  it.  The  Act  is  not  the  caiisa 
catufanSf  the  deprivation  of  Mr.  Sparling's 
employment,  although  it  may  perhaps  be 
the  causa  sine  qua  iwn.  The  proper  course 
was  taken  ot  informing  the  Guardians 
that  thev  had  no  power  to  continue 
the  appomtment.  The  old  body  of  trus- 
tees were  changed  into  the  new  body 
of  guardians,  under  the  control  of  the 
state,  and  the  now  body  is  informed  by 
the  state  under  whose  control  it  is  that 
the  appointment  could  not  be  sanctioned. 

Peb  Curiam. — ^Wo  think  that  he  was 
deprived  of  his  employment  by  the  opera- 
tion of  the  Act. 

Then,  secondly,  tbo  employment  is 
not  an  "  oflloo  "  within  the  operation  of 
the  Act.  Ho  was  an  attorney  paid  by  the 
month,  and  such  an  employment  cannot 
bo  said  to  bo  the  Bam€  as,  for  instance,  the 
oflloe  of  town  clerk  whore  there  are  duties 
to  l>o  performed  which  are  incidental  to 
such  omco.  See  The  King  v.  The  Mayor 
of  hndgwaicr  (2),  whore  under  5  &  6 
Will.  4.  0.  7Q.  8.  (y(j^  a  town  clerk  was 
hold  to  bo  entitled  to  compensation.  Can 
it  bo  said  that  a  solicitor  employed  as  Mr. 
Sparling  was  to  do  the  Poor  Law  work 
at  a  salary  is  an  "  officer  P  " 

tBLACKBiTUN,  J. — In  common  parlance 
ink  ho  would  bo  called  an  "officer," 
though  porlmpa  not  in  iho  strict  legal 
Bonsoof  tho  word.] 

Ho  is  no  n\on>  an  "officer"  than  the 
carpenter  would  Ix)  who  wns  oniploved  to 
suporintenvl  the  wood  work  of  tho  Union 
Workhouvso.  Further  a  meaning  has 
ftlrwuly  boon  put  upon  tho  word  "  officer." 


By  B.  2  of  the  Metropolitan  Poor  Act, 
1867,  "  words  "  in  that  Act  have  tbe  same 
meaning  as  in  the  Poor  Law  Acts,  one  of 
which  is  4  A  5  WilL4.c.  7«.  By  s.  109  of 
that  Act  the  word  "  officer  "  shall  be  con- 
strued to  extend  "to  any  clergyman,  school- 
master, person  duly  Hcensed  to  practise 
as  a  medical  man,  vestry  clerk,  treasurer, 
collector,  assistant  overseer,  governor, 
master  or  mistress  of  a  workhouse,  or  any 
other  person  who  shall  be  employed  in 
any  parish  or  union  in  carrying  this  Act 
or  the  laws  for  the  relief  of  the  poor  into 
execution,  and  whether  performing  one  or 
more  of  the  aforesaid  ftmctions."  Mr. 
Sparling  cannot  be  said  to  come  witbin 
any  of  these  descriptions,  nor  within  the 
earlier  part  of  the  76th  section  of  the 
Metropolitan  Poor  Act,  1867. 

Goxe  in  support  of  the  rula — Upon  the 
facts  stated  in  the  affidavit,  Mr.  Sparling 
is  clearly  anx)fficer  within  the  meaning  of 
the  76th  section.  He  was  in  the  service 
of  the  Guardians.  He  comes  also  witbin 
the  meaning  of  the  interpretation  given  to 
the  word  in  s.  109  of  4  &  5  WUl.  4.  c.  "i^, 
which  has  been  referred  to  by  the  other 
side.  The  only  legal  business  he  was 
called  upon  to  transact  was  the  car- 
rying the  laws  for  the  relief  of  the  poor 
into  execution.  The  Qtteen  v.  The  Justices 
of  Gamhridgeshire  (3)  shews  how  an  inter- 
pretation clause  is  to  be  construed.  Lord 
I)enman,C.J.,  in  delivering  the  considered 
judgment  of  the  Court,  said — "We  appre- 
hend that  an  interpretation  clause  is  not 
to  receive  so  rigid  a  construction  ;  that  it 
is  not  to  be  taken  as  substituting  one  set 
of  words  for  another,  nor  as  strictly 
defining  what  the  meaning  of  a  word 
must  be  under  all  circumstances.  We 
rather  think  that  it  merely  declares  what 
persons  may  be  comprehended  within  that 
term  where  the  circumstances  require  that 
it  should."  He  also  referred  to  JDwarris 
on  Statutes,  565,  b7S;  The  King  v.  The 
Mayor  of  Bridgwater  (2);  (TAe  Queen  v.  Tlie 
Corporation  of  Wancick  (4)  ;  and  Th^ 
Queen  v.  The  Poor  Law  Board  (5). 

Cur,  adv.  vuU, 

(3)  7  Ad.  &  R  480.  491 ;   s.  c.  8  Law  J.  Rep. 
(n.s.)  M.C.  6. 

(4)  10  Avl.  &  E.  386 ;  s.  c.  9  Law  J.  Rep.  (x.s.) 
Q.B.  2(>r). 

(5)  41  UwrJ,  Rep.(x.s.)   M.C.   16 ;  «.  c  Law 
I^op.  6  Q.B.  78o. 
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16  judgment  of  the  Court  (6)  was 
Jan.  14)  delivered  by 
LACKBUBN,  J. — In  tbis  case  a  rule  has 
obtained  for  a  mandamus  to  the 
descendants  to  assess  the  reasonable  com- 
p^irs^sation  to  ]^illiam  Sparling.  Cause 
w  rp  n  shewn  by  the  late  Attorney- General 
(t^l3.c  present  Chief  Justice  of  the  Common 
PX^^&s),  who  stated  that  the  board  were 
ooxx  tented  to  abide  by  the  decision  of  this 
Co-nrt  as  final. 

"We  have,  therefore,  to  determine,  not 

m^^xely  whether  there  is  enough  doubt  to 

ia;aJi[e  it  proper  to  let  a  writ  go,  but 

wlb  ether   we    think   that    the    applicant 

is     entitled   to   have   compensation,    the 

gxixoiuit  of  that  compensation  not  being 

fr  qTiestion  before  us. 

It  was  agreed  that  the  facts  were  all 
aecnrately  stated  in  the  affidavit  of  Mr. 
Sparling.     The  material  facts  are  as  fol- 
lows [His  Lordship  stated  the  facts  as 
ihey  are  above  set  out.] 

We  apprehend*  that  it  is  clear,  on  the 
006  hand,  that  he  did  not  thereby  acquire 
•ny  freehold  office  during  life  or  good 
Wmviour,  but  also  clear  on  the  other, 
that  he  did  become  possessed  of  a  situa- 
^  or  place  or  employment  under  the 
tnistees,  and  that,  if  he  had  been  dis- 
^oissed  without  sufficient  cause  and  with- 
out reasonable  notice  to  terminate  his 
employment,  he  would  have  had  a  re- 
medy for  such  dismissal. 

The  76th  section  of  the  Metropolitan 
Poor  Act,  1867,  provides  that— 

'^Officers  and  persons    appointed    or 

*c^ing  under  any  such  local  Act  for  any 

porpose  of  the   relief  of   the    poor,   or 

otherwise  in  the  service  of  the  guardians, 

^^  superintendent  registrars  of  births, 

Qpaths  and  marriages,  and  registrars  of 

"!^^  and  deaths,  and  registrars  of  mar- 

'^ges,  shall  be  entitled  to  continue  in 

?^^  after  the  constitution  of  the  new 

ooartl  of  guardians,  under  this  Act,  to 

5^8anie  extent  as  if  this  Act  had  not 

^   passed;    and  their  service   before 

•^constitution  of  that  board  shall  be 

'^Iconed   in    the    computation    of   any 

"^P^^nnuation  allowance  to  which  they 

^y  become  entitled:  Provided  that  in 

^*8e  any  officer  of  a  union  or  a  parish 

W  Blackbom,  J.;  Quain,  J. ;  &  Archibald,  J. 


shall  be  deprived  of  his  office  by  reason 
of  the  operation  of  this  Act,  the  Poor 
Law  Board  may  award  to  him  such  com- 
pensation  for  the  loss  of  his  office  and  its 
emoluments,  either  by  way  of  gross  sum, 
or  by  way  of  annuity,  as  to  them  shall 
seem  reasonable." 

It  is  on  the  proper  construction  of  this 
section  that  our  judgment  in  the  present 
case  depends. 

Upon  the  argument  of  the  rule  two 
points  were  made  for  the  defendants. 
First.  It  was  said  that  the  applicant  was 
not  deprived  of  his  situation  by  reason  of 
the  operation  of  the  Act.  But  we  ex- 
pressed our  opinion  on  the  argument 
that,  as  the  effect  of  the  Act  was  to  sub- 
ject his  employers  to  the  regulations 
which  rendered  it  illegal  in  them  to  con- 
tinue his  employment,  he  had  been  de- 
prived of  it  by  reason  of  the  operation  of 
the  Act. 

The  second  objection  was  that  this 
employment  was  not  an  office  within  the 
meaning  of  the  Act.  On  this  question 
we  took  time  to  consider. 

We  agree  that  the  word  "office,"  in 
its  strict  legal  meaning,  would  not  in- 
clude such  an  employment  as  this.  We 
doubt  very  much  whether  there  was  any 
person  employed  for  any  purpose  con- 
nected with  the  relief  of  the  poor  under  a 
local  Act,  whose  employment  could  bo 
called  an  "  office  *'  in  the  strict  legal 
sense  of  the  word.  If  there  were  such 
persons,  they  must  have  been  very  few ; 
and  to  give  the  word  this  strict  legal  sense, 
would  be  to  render  the  Act  nugatory. 

But  we  think  that  we  must  construe 
the  words  of  this  Act  with  reference  to 
the  subject  matter  and  the  context.  The 
Municipal  Corporation  Act,  6  <fc  7  Will.  4. 
c.  76.  s.  66,  gave  compensation  to  those 
who  had  lost  "an  office  of  profit."  In 
The  King  v.  The  Mayor,  &'c.,  of  Bridg- 
water  (2),  the  person  claimmg  compensa- 
tion was  clerk  to  the  justices  of  the 
borough,  and  it  was  argued  that  this  was 
not  an  "office;"  but  Williams,  J.,  there 
says — "  This  may,  in  some  sense,  possibly 
be  considered  as  no  office,  but  not  in  the 
sense  used  in  the  Act.  The  effect  of  the 
66th  section,  especially  that  part  of  it  in 
which  the  party  claiming  is  directed  to 
distinguish   Hhe  office,  place,  situation. 
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employment  or  appointment,*  seems  to 
be  that  a  reasonable  interpretation  is  to 
be  given,  and  that  the  word  'office' 
most  be  understood  in  a  greater  latitude 
than  an  office  strictly  legal."  And  this 
was,  we  think,  the  ground  of  the  de- 
cision in  that  case.  And  we  think  that  we 
onght  to  apply  the  same  principle  to  this 
case.  Now,  when  we  find  in  the  enacting 
part  of  the  section  that  "officers  and 
persons  appoint^  or  acting  under  any 
such  local  Act  for  any  purpose  of  the 
relief  of  the  poor,  shall  be  entitled  to 
continue  in  office  after  the  new  con- 
stitution of  the  board,''  and  that  then,  in 
the  proviso  immediately  following,  the 
words  '* officer"  and  "office"  are  again 
used,  We  think  that  the  word  "office" 
must  be  tmderstood  in  a  greater  latitude 
than  an  office  strictly  legal,  and  must  be 
construed  to  include  the  situation  of 
those  persond  appointed  or  acting  for  the 
relief  of  the  poor,  who,  under  the  earlier 
part  of  the  section,  would  be  entitled  to 
continue  in  office.  And  we  are  the 
more  induced  to  put  this  construction  on 
the  Act,  because  we  think  that,  to  put 
the  strict  legal  construction  on  the  word 
"  office,"  would  I'ender  the  Act  nugatory, 
and  give  compensation  to  veiy  tew,  if 
any,  persons.  This  we  cannot  believe  to 
have  been  the  object  of  the  Legislature. 

It  was  argued  that^  in  the  2nd  sec- 
tion of  the  Act,  it  was  enacted  that, 
"  words  shall  have  the  same  meaning  as 
in  the  Poor  Law  Acts,"  and  that  this  Act, 
therefore^  incorporates  the  interpretation 
clause  of  the  4  &  5  Will.  4.  c.  76.  s.  109, 
which  enacts  that  "  officer  "  shall  be  con- 
strued  to  extend  to  any  clergyman, 
schoolmaster,  person  duly  licensed  to 
practise  aa  a  medical  man,  vestty  clerk, 
treasurer,  collector,  assistant-governor, 
master  or  mistress  of  a  workhouse,  or 
any  other  person  who  shall  be  employed 
in  carrying  this  Act,  or  the  laws  for  the 
relief  of  the  poor,  into  execution;"  and 
ii)  was  said  that  a  solicitor  is  not  there 
named.  We  do  not  agree  that  where, 
from  the  context,  it  appears  that  a  word 
is  used  in  a  particular  sense,  we  are  to 
depart  from  tnat  sense  because,  in  the 
interpretation  clause,  it  appears  that  the 
word  is  to  be  extended  to  include  other 
things ;  but  if  we  did^  we  should  say  that 


a  solicitor  employed  to  transact  tb 
poor  law  business  of  the  parish,  is 
son  employed  in  carrying  the  Ac 
the  relief  of  the  poor  into  operation 
it  may  not  unreasonably  be  said 
solicitor  employed  at  a  fixed  salary 
this,  is  very  much  ejusdem  generis  ' 
medical  man  who  receives  a  fixed 
for  attending  the  sick  poor ;  and 
dical  man  is  mentioned  as  an  "  o: 
But  our  judgment  does  not  depc 
the  interpretation  clause  contained 
Act  of  1834,  though  brought  in 
Act  of  1867.  We  proceed  on  what 
to  us,  from  the  object  of  the  79th  i 
of  the  Act  of  1867,  and  the  lai 
there  used,  to  be  the  intention  exj 
in  that  enactment. 

We  are  therefore  of  opinion  H 
defendants  ought  to  enquire  ini 
circumstances,  and  award  such  a 
sation  as  to  them  shall  seem  reasoi 
•  We  give  no  opinion  as  to  whc 
should  be. 

Evle  abac 


Attomeys — Satchell    &    Chappie,  for   | 
Sbarpe,  Parker  &  Co.,  for  defendant 


Frauds^  Statute  o/— 29  Gar.  2. 
8,  17 — Connection  between  invo  J\ 
by  internal  Reference — Auctioneer* i 
Ledger  and  Conditions  of  Sale — L 
of  Auctioneer  for  not  making  i 
Contract, 

The  plaintiff  sent  a  grey  mare 
defendaM  for  sale  by  auction,  TJu 
dant  circulated  a  catalogue^  form\ 
decumbent  with  the  conditions  of  sale, 
in  the  mare  was  described  and  nu\ 
and  the  sale  advertised  for  a  day 
The  sale  took  place  on  such  day,  c 
mare  was  knocked  dovm  to  M,  Prio 
sale  the  defendant  had  prepared 
ledger,  containing  in  several  colun 
particulars  of  each  horse  to  be  offe 
sale^  wUh  blanks  for  tlie  purchase 
prices,  which  blanks  were  flUed  up 
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cleric  of  the  defendant  as  soon  eu  each  horse 

vsJL^  knocked  down.     The  number  and  de- 

wcrijpHon  of  the  plaintiff  ^s  mare  as  entered 

in  the  sales  ledger  corresponded  exactly  with 

the  nwnber  and  description  in  the  catalogue^ 

oii^  immediately  after  the  saie  Mrwrote  to 

the  d^endomt  (to  return  the  mare  as  not  up 

to    ^£farranty)    a  letter  identifying  her  hy 

ntA^mher  find  description: — Held,  that  the 

def^sndant  was  liable  to  the  plaintiff  for 

negligence  in  not  having  made  a  binding 

cof^tract  with  If.,  and  thai  the  letter  ofM.  was 

not  sufficient  to  shew  thai  there  was  a  con^ 

tnM^  which  would  be  binding  upon  M, 

Appeal    from    the    Gouniy  Gonrir  of 
Itftncaahire  holden  at  liyerpool. 

The  plaint  was  to  recover  30Z.  "  for  loss 

tojatabed  by  the  plaintiff  through  the 

liegligence  of  the  defendant  in  or  about 

the  matter  of  a  certain  grey  mare  sent  by 

the  plaintiff  to  the  defendant's  repository 

^  be  sold  by  the  defendant,  by  reason  of 

^e  defendant  not  making  a  binding  con- 

^^  with  Thomas  Maguire,  to  whom  the 

^d  ^rey  mare  was  knocked  down  at  the 

^»  ana  for  not  othervrise  observing  the 

pnuted  conditions  under  which  the  said 

$^y   mare  was  offered  for  sale."     The 

^^^'^^ed  Ck)unty  Court  Judge  had  directed 

*^Oi*dict  to  he  entered  for  the  plaintiff 

^fj^n  amount  agreed  upon. 

^be  facts  proved  were  these— 

*^lie  plaintiff,   being  the  owner  of  a 

^'^^  marei  sent  her  to  the  repository  of 


the  defendant,  an  auctioneer  holding  pe- 
riodical sales  of  horses  by  auction,  with 
directions  to  offer  her  for  sale  at  one  of 
his  public  sales. 

The  defendant  advertised  the  mare  with 
a  number  of  other  horses  for  sale  by  auc- 
tion on  the  28th  of  March,  1872,  and  cir- 
culated a  printed  catalogue,  which  with 
the  conditions  of  sale  formed  one  docu- 
ment, wherein  the  plaintiff's  mare  was 
catalogued  in  numerical  order  as  follows — 


Lot 


Dbscbiptite  Catalootjb. 


40.  Grey  mare,  6  years  old,  15*3  hands 
mgh,  steady  to  ride  and  drive. 

Prior  to  the  sale,  the  defendant  caused 
to  be  made  in  such  of  the  columns  in  his 
'*  sales  ledger  *'  as  were  applicable  to  mat- 
ters ascertainable  before  the  sale,  entries 
relating  to  the  horses  described  in  the 
catalogue,  the  ledger  and  the  catalogue 
following  the  same  numerical  order.  The 
sale  took  place  as  advertised,  and  the 
plaintiffs  mare  was  in  turn,  according 
to  numerical  order,  put  up,  and  knocked 
down  to  Thomas  Maguire  for  33  guineas. 

Thereupon  the  defendant's  clerk  wrote 
in  the  columns  of  the  sales  ledger  lefb 
blank  for  the  purpose,  opposite  to  the  lot 
in  question,  the  name  of  the  purchaser 
and  the  price. 

The  entry  in  the  sales  ledger  was— « 


Select  Sales  by  Auction,  Thursday,  28th  March,  1872. 


wner. 


'earce. 


Lot. 


49 


Description. 


Grey  Hare. 


Age. 


6 


Warranty  as 
to  Harness. 


Rides  and 
drives. 


Eeserre. 


C.E. 


Purchaser. 


T.  Maguire. 


Amount. 


33 


,     ^Xlie  sales  ledger  also  contained  columns 

^^^^ded  "  paid  or  entered,''  **  conmiission," 

j^^very,"  "total  charges,"  "net  proceeds," 

"^hen  paid,"  **  entered  0.  B.,"  "  owner's 

^J^^oeipts,"  Ac.,  and  "remarks."     Neither 

^^Q  catalogue  nor  the  conditions  of  sale 

^^re  annexed  or  affixed  to  the  sales  ledger, 

^or  were  they  referred  to  therein,  but  the 

defendant  during  the  sale  held  the  cata- 

V)gaa  and  conditions  of  sale  in  his  hand. 


Inunediately  after  the  sale,  the  pur- 
chaser being  dissatisfied  with  the  mare, 
refused  to  take  to  her,  and  wrote  as  fol- 
lows to  the  defendant — 

"  Liverpool,  28th  March,  1872. 

"Gtentlemen, — I  herewith  return  the 
grey  mare.  Lot  49,  bought  at  your  sale 
this  day  as  not  being  steady  in  harness 
as  warranted. 

"  Thomas  Maguire." 
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Tlie  mare  was  afterwards  re-sold  for 
291,  Ss,  only,  and  the  plaintiff  having 
been  nonsuited  in  an  action  against 
Magoire,  in  which  neither  the  sales 
ledger  nor  the  above  letter  were  put  in  evi- 
dence, afterwards  sued  the  defendant  for 
negligence  as  above  stated.  At  the  hear- 
ing the  defendant  put  in  evidence  the 
catalogue  and  conditions  of  sale,  the  sales 
ledger,  and  Maguire's  letter,  and  proved 
by  his  own  mouth  that  the  entries  No.  49 
in  page  7  of  the  catalogue  and  in  the  sales 
ledger  related  to  the  same  animal.  It  was 
then  contended  for  the  defendant  that  this 
was  sufficient  evidence  of  a  signed  note 
in  writing  of  the  bargain  within  the  17th 
section  of  the  Statute  of  Frauds,  but  the 
learned  Judge  being  of  opinion  that  there 
was  no  proof  of  a  sufficient  connection 
by  reference  or  otherwise  between  the 
conditions  of  sale  and  the  entries  in  the 
sales  ledger,  gave  judgment  for  the  plain- 
tiff. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  circum- 
stances above  stated,  there  was  evidence 
of  a  signed  note  or  memorandum  in 
writing  sufficient  to  satisfy  the  17th  sec* 
tion  of  the  Statute  of  Frauds. 

"Herechely  for  the  defendant. — There 
are  two  questions  in  this  case:  First, 
whether  there  is  a  sufficient  connection 
by  internal  reference  between  the  sales 
ledger  and  the  conditions  of  sale  to  give 
them  the  force  of  one  document  ?  Se- 
condly, whether  the  letter  of  Maguire  is 
sufficient  to  supply  the  deficiency  of  con- 
nection, if  any  P  On  the  first  point  it 
will  be  necessary  to  distinguish  Hinde  v. 
Whitehouse  (1 ) .  That'case  is  distinguish- 
able, because  there  the  auctioneer  simply 
held  the  conditions  of  sale  in  his  hand  at 
the  time  of  sale,  whereas  here  there  is 
a  sufficient  internal  reference  from  one 
writing  to  another  to  make  a  good  con- 
tract. Taking  these  two  documents  to- 
gether, a  reasonable  inference  might  be 
drawn  that  they  refer  to  the  same  thing. 
The  date,  the  number  of  the  lot,  the 
name  of  the  seller  and  of  the  thing  sold, 
all  alike  correspond.  In  Hinde  v.  WJiite' 
Iwuse  (1)  the  date  alone  corresponded. 

(1)  7  East,  568. 


[Blackbubn,  J. — ^There  would  so 
be  no  doubt  that  the  same  mare  is  i 
but  it  is  necessary  to  shew  that  the 
conditions  of  sale  were  meant.] 

"Lot"  is  a  well-known  word  ii 
nection  with  auctions,  and  it  is  a  n 
able  inference  that  Lot  49  means  I 
in  the  catalogue. 

[QuAiN,  J.-^Is  not  the  principle 
that  there  must  be  such  reference 
one  document  to  the  other  as  will 
them  one  document  ?] 

It  is  contended  that  there  is  s 
reference  here  made  by  the  word  * 
meaning  thereby  "  lot  in  the  catalo 
He  also  cited  Allen  v.  Bennet  (2), 
hell  V.  Hutchinson  (3)  and  Buxi 
Bust  (4). 

Wheeler,  for  the  plaintiff,  was  d 
to  confine  his   argument  to   the  s 
point. — The  letter  of  Maguire   do« 
contain  any  mention  of  the  price, 
was  then  stopped.] 

Hersch^ly  in  reply. — Bird  v.  Boult 
is  an  authority  to  shew  that  the  < 
dant*s  clerk  in  making  the  entry : 
sales  ledger  is  an  agent  for  a  purcha 
the  sale. 

Blackbubn,  J.— I  am  of  opinion 
the  judgment  of  the  County  Court « 
should  be  affirmed.  The  ordinary 
tice  at  auctions — a  practice  so  well  k 
that  we  should  take  judicial  notice 
— ^is  for  the  auctioneer  to  sign  the 
logue  under  his  authority  from 
parties  to  sign  it  and  bind  them, 
such  a  catalogue  must  contain  a] 
conditions  of  sale,  otherwise  there 
sufficient  memorandum  within  the  Si 
of  Frauds.  The  ordinary  usage  is  fi 
auctioneer  to  sign,  and  he  generally 
still  if  the  auctioneer  had  a  sales  1 
in  which  all  the  conditions  of  sale 
copied  out,  and  were  to  sign  that,  si 
signature  might  be  binding.  It  is, 
over  quite  clear  that  such  a  signatr 
made  by  the  auctioneer's  clerk,  woul 
under  ordinary  circumstances  be  bir 

(2)  3  Taunt.  169. 

(3)  3  Ad.  &  E.  356 ;  s.  c.  4  Law  J.  Kep 
K.B.  201. 

(i)  41  Law  J.  Rep.  (N.S.)  Exch.  1-178 
Law  Rep.  7  Exch.  1^279. 
(6)  4  B.  &  Ad.  443. 
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alfbG^g^  there  may  be  circnmst&nces  in 
.^ha.<?h  it  would,  such  as  those  in  Bird  v. 
J^at^ter    (5),  where   there  was  evidence 
tb&ti  the  clerk  was  seen  by  all  parties  to 
xnfiklce  the  entries.      But   here   there  is 
no't^liing  to  shew  that  the  sales  ledger  was 
tm^'^o.  or  known  to  the  bidders,  and  npon 
inspection  it  appears  that  there  are  ciphers 
in.  i±,  which  would  seem  to  shew  that  it 
^vrsLS  not  so  known.    The  defendant's  clerk 
in  flact  was  signing  for  his  master's  infor- 
xnat^ion,  not    as   agent   for   the  bidders. 
Ho"^wever,  even  supposing  that  the  clerk 
liad  authority  to  bind  the  bidder  by  his 
si^xxature,  I  can  find  no  -sufficient  refer- 
ence in  the  sales  ledger  to  the  conditions 
of  sale.     Li  Hinde  v.  Whiiehowe  fl)  it  is 
B&id.  by  Lord  EUenborongh  that  "the mere 
writing  on  the  catalogue,  not  being  by 
any  reference  incorporated  with  the  con- 
di^cns  of  sale,  is  not  a  memorandum  of 
a  iMTgain  under  those  conditions  of  sale.'' 
Now  Mr.  Herschel  has  argued  that  because 
the  lot  was  the  same  and  the  day  the 
same,  therefore  the  sale  of  the  particular 
lot  was  equivalent  to  a  sale  subject  to  the 
conditions  of  the  catalogue.     But  this 
<^<^zuiot  be  so,  because  there  is  no  custom 
of  aactions  that  every  sale  is  subject  to 
the  conditions  of  the  catalogue ;  on  the 
contrary,   the    conditions  of  the  actual 
^le  are  sometimes  varied  from  the  con- 
ditions named  in  the  catalogue.     I  think, 
^erefore,  that  the  sales  ledger  contained 
^o  sufficient  reference  to  the  catalogue  so 
*«  to  satisfy  the  Statute  of  Frauds. 

'I'he  second  point  is  a  more  doubtful  one, 

*^d  if  money  had  been  given  in  earnest 

the  bidder  would  have  been  bound.     But 

J^'hat  the  bidder  does  here  is  to  write  a 

letter  saying,  "  I  return  the  grey  mare 

^tich  I  bought  at  your  sale."    But  the 

*^t  stating  the  price  is  a  fatal  objection, 

^^  when  it  is  sought  to  remove  it  by 

^ying  that  the  price  written  down  in  the 

"J^e  ledger  is  intended,  it  is  to  be  answered 

J^t  it  should  have  been  so  written  down 

°T  the  clerk  as  to  make  all  the  bidders 

^'^^ire  that  the  entry  made  by  him  was  a 

^^^orandom  of  the  contract.  I  am  sorry 

^"^t  the  defendant  has  been  beaten  on  a 

^hnical  point,  but  it  is  his  own  fault  for 

^^partiug  from  the  ordinary  practice  of 

*^ctioneer8. 

QuAiN,  J. — I  am  of  the  same  opinion. 


As  to  the  first  question,  I  think  the  cata- 
logue and  the  sales  ledger  are  not  suffi- 
ciently connected  to  form  a  memorandum 
within  the  Statute  of  Frauds,  on  the 
ground  that  there  is  no  reference  from 
one  to  the  other  on  the  face  of  them. 
The  second  question  turns  on  nearly  the 
same  point.  If  the  letter  of  Maguire  had 
any  reference  to  the  document  contaim'ng 
the  price  and  the  name  of  the  purchaser, 
it  would  then  be  a  question  for  further 
consideration  how  far  that  reference  was 
sufficient.  But  as  it  is,  "  Lot  49  **  refers 
to  the  catalogue  which  everybody  sees, 
whereas  the  sales  ledger  is  a  private 
document  for  the  auctioneer's  own 
use.  If  "  Lot  49  "  in  the  letter  refers 
to  anything,  it  refers  to  the  catalogue, 
and  inasmuch  as  neither  the  letter 
nor  the  catalogue  contain  the  price, 
I  do  not  think  the  letter  carries  the  case 
any  ftirther.  The  judgment  of  the  County 
Court  Judge  was  consequently  right. 

Abchibald,  J. — I  am  of  the  same 
opinion.  On  the  first  point  it  is  undoubted 
law  that  to  satisfy  the  Statute  of  Frauds, 
there  must  be  a  complete  contract  either 
on  one  ^paper,  or  on  different  papers  re- 
ferring to  one  another  in  such  a  manner 
as  to  make  the  reference  clear.  But  in 
this  case  it  is  impossible  to  complete  the 
reference,  except  by  parol  evidence.  On 
the  second  point  I  was  at  first  impressed  by 
the  argument  that  the  letter  must  be 
taken  to  refer  both  to  the  sales  ledger  and 
the  catalogue.  But,  on  reflection,  I  see  that 
this  argument  goes  too  far,  for  the  refer- 
ence in  the  letter  would  thus  take  in 
every  statement  in  the  sales  ledger.  It 
refers,  therefore,  to  the  catalogue  only, 
which  does  not  contain  the  price. 

Judgment  for  the  plaintiff. 


Attornejrs — Tliomas  Speechly,  for  tho  plaint  iff  j 
Chester,  UrquJiart,  Bushby  &  Mayhenf,  agents 
for  Tyrer,  Smith  &  Kcnion,  for  the  defendant. 
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[IN  THE  EXCHEQUER  CHAMBER] 
(Appeal  from  the  Court  of  Queen's  Bench,) 


1874 
Feb 


74  1 
.2./ 


SWIFT  V.  JEWESBURT  AND  GODDIRD. 


Ba/nking  Gom^any --^  Misrepresentation 
hy  Manager — Credit  of  Customer — Lord 
Tenterden*s  Act,  9  Oeo.  4.  c.  14  s,  6  — 
Writing  signed  by  the  Party  to  he  charged. 

The  plaintiff,  a  customer  of  the  8.  8f  H, 
Bank,  was  asked  to  sell  some  iron  to  Sir 
William  Bussell.  At  the  request  of  the 
plaintiff  the  manager  of  the  8.  4^  H.  Bank 
wrote  to  the  mana^ger  of  the  C.  Branch  of 
the  O.  Banking  Compa/ivy  of  which  one  of  the 
defendants  was  public  officer,  *'  I  shall  he 
much  ohliged  hy  the  favour  of  your  opinion, 
in  confidence,  of  the  respectahUiiy  and 
standing  of  8irWiUiam  Russell,  andwhether 
yoti  consider  him  responsible  to  the  extent  of 
60,000Z."  The  defendant,  Ooddard,  who 
was  the  mxmuger  of  the  C,  Branch,  wrote  in 
answer,  "  I  am  in  receipt  of  your  favour  of 
the  Sth  instant^  and  heg  to  say  in  reply  thai 
-Sir  William  Bussell  is  the  Lord  of  the 
Ma/nor  of  Charlton  Kings,  near  this  town, 
with  a  rent  roll,  I  ami  told,  of  over  7,0001, 
per  a/n/n%i/m,  the  receipt  of  which  is  in  his 
own  hands,  and  has  large  expectancies,  and 
I  do  not  helieve  he  would  incur  the  liability 
you  name  unless  he  was  certain  to  mset  tlie 
engagement, ^^  Signed,  J,  B,  Ooddard, 
Manager,  The  repi'esentation  contained  in 
the  last  mentioned  letter  was  false  to  the 
knowledge  of  Goddard,  who,  in  writing  it, 
acted  within  the  scope  of  his  authority  as 
manager  to  answer  such  enquiries,  hut 
witliout  m.aking  any  commtmication  to  the 
directors  or  other  oficers  of  the  company. 
The  plaintiff  acted  on  the  statements  con^ 
tained  in  the  answer  ;  Sir  William  Bussell 
became  insolvent,  and  the  plaintiff  sustained 
loss  thereby : — ^Held,  reversing  the  judgment 
of  the  Court  of  Queen^s  Bench,  that  tlie 
hank  was  not  liable  in  respect  of  tlie  misre- 
presentation, inasmuch  as  under  the  9  Oeo, 
4.  c.  14.  s.  6,  it  is  necessary  that  the  repre- 
sentation as  to  credit,  8fc,,  should  "  he  made 
in  writing  signed  by  the  party  to  be  charged 
therewith,^*  and  inasmuch  as  there  was  no 
signature  by  tlie  bank. 

But  lield,  affirming  the  judgment  of  the 
Coitrt  of  Queen's  Bench,  that  the  defendant 
Ooddard  was  liable. 


This  was  an  appeal  by  the  defend 
Frederick  Charles  Jewesbnry,  as  p 
officer  of  the  Gloucestershire  Bai 
Company,  and  Theophilns  Bartlett 
dard,  respectively,  against  a  decisic 
the  Court  of  Queen's  Bench  discha; 
two  rules  obtained  by  the  said  Fred 
Charles  Jewesbury  and  the  saidTheof 
Bartlett  Goddard,  respectiyely.  (Se 
report  of  the  case  in  the  Coturt  belo^ 
Law  J.  Rep.  (n.s.)  Q.B.  111.) 

The  first  of  the  said  rules  was  a 
obtained  by  the  said  Frederick  Ch 
Jewesbury  calling  upon  the  plaint 
shew  cause  why  the  verdict  obtaini 
this  cause  should  not  be  set  aside,  i 
verdict  for  the  said  Frederick  Cli 
Jewesbury  or  a  nonstiit  entered  ini 
thereof,  in  pursuance  of  leave  reserve 
Cockbum,  C.  J.,  on  the  ground  that 
was  no  writing  signed  by  the  said  bai 
company :  that,  the  defendant  Gxx 
was  not  the  agent  of  the  said  bai 
company  to  sign ;  that  the  said  bai 
company  were  not  liable  for  a  false  r 
sentation  by  the  defendant  Goddard ; 
there  was  no  representation  by  the 
banking  company  to  the  plaintiff, 
that  there  was  no  representation  b; 
said  banking  company,  or  fisklse  state 
by  them. 

The  second  of  the  said  rules  was  a 
obtained  by  the  said  Theophilus  Ba 
Goddard  calling  upon  the  plaintiff  to 
cause  why  the  verdict  obtained  in 
cause  should  not  be  set  aside,  and  a 
trial  had  between  the  parties,  on 
j^und  that  the  verdict  was  agains 
weight  of  evidence,  and  on  the  gr 
that  there  was  misdirection  in  the  lee 
Chief  Justice  in  not  telling  the 
that  the  defendant  Goddard  had  not : 
himself  liable,  the  representation  o 
9th  of  November,  1869,  not  being  si 
by  him  in  his  personal  capacity,  an 
misrepresentation  being  signed  by 
within  Lord  Tenterden's  Act,  or  v 
verdict  should  not  be  entered  for  th 
fendant  Goddard,  on  the  ground  tha 
allied  misrepresentation  was  not : 
to  the  plaintiff,  and  that  the  Sheffiel< 
Hallamshire  Bank  were  not  the  agei 
the  plaintiff  to  make  the  enquiiy 
tained  in  the  letter  of  the  8th  of  TSq 
ber,  1869. 
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The  foDowing  is  the  Case  stated  on 
appeal. 

1.  This  is  an  action  brought  against 
Lindsej  Winterbotham,  sned  as  registered 
pnbUe  officer  of  the  Gloucestershire  Bank- 
ing Companj,for  whom  Frederick  Charles 
Jewesbary,  also  a  registered  public  officer 
of  ihe  said  company,  has  been  substituted 
on  the  record,  on  a  suggestion  of  the 
death  of  the  said  Idndsey  Winterbotham, 
and  against  Theophilus  Bartlett  Goddard, 
iaed  in  his  personal  capacity,  to  recover 
damages  for  an  alleged  false  and  fraudu- 
lent representation,  contained  in  the  letter 
bereinafter  set  forth. 

2.  The  cause  was  tried  at  Guildhall 
before  the  Lord  Chief  Justice  of  the 
Qaeen*8  Bench  and  a  special  jury  at  the 
sittings  after  Hilary  Term,  1872,  and  the 
Mowing  evidence  was  then  given. 

3.  The  plaintiff,  at  the  time  hereinafter 
mentioned,  carried  on  and  still  carries  on 
the  bnsiness  of  a  steel  manufacturer  at 
Hayelock  Mills,  Sheffield. 

4.  The  Gloucestershire  Banking  Com- 
pany at  the  time  aforesaid  carried  on  and 
still  carry  on  the  business  of  bankers, 
under  the  statute  7  Geo.  4.  c.  46,  at 
GloQcester,  and  at  various  other  towns  in 
the  county  of  Gloucester,  and  the  adjoin- 
ing counties.  The  said  lindsey  Winter- 
botham was  general  manager  of  the  said 
company  during  the  time  hereinafter 
mentioned  and  until  his  death,  which 
happened  before  the  trial  of  this  cause. 

5.  The  defendant  Goddard  is  manager 
of  a  branch  bank  of  the  said  company 
at  Cheltenham,  in  the  said  county  of 
Gloucester. 

6.  In  the  month  of  November,  1867, 
Sir  William  Russell,  Bart.,  opened  an 
iMxonnt  at  the  Cheltenham  branch  of 
the  said  bank,  and  he  continued  to  be  a 
enstomer  of  the  said  bank  at  the  said 
branch  until  his  insolvency  in  or  about 
February,  1870. 

7.  In  the  early  part  of  the  month  of 
Kovember,  1869,  one  Hislop  applied  to 
the  phiintiff  to  supply  Sir  William  Russell 
^th  600  tons  of  iron  rails,  to  be  paid 
for  by  a  bill  for  2,937Z.  10«.,  to  be  drawn 
bjr  one  Thomas  Hutchings  upon  and  ac- 
cepted by  the  said  Sir  William  Russell. 

8.  The  plaintiff  asked  for  a  reference, 
and  the  said  Hislop  then  referred  him  to 
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the  Gloucestershire  Banking  Company  at 
Cheltenham. 

9.  The  plaintiff  was  desirous  of  having 
the  said  bill  discounted  by  the  Sheffield 
and  Hallamshire  Bank,  of  which  he  was 
a  customer,  and  he  requested  Alfred 
Holds  worth,  the  manager  of  the  said  bank, 
to  enquire  of  the  said  Gloucestershire 
Banking  Company  at  Cheltenham  whe- 
ther the  said  Sir  William  Russell  was 
good  for  the  said  bill. 

10.  The  sub-manager  of  the  said  Shef- 
field and  Hallamshire  Bank  thereupon,  by 
the  direction  of  the  said  Alfred  Holds- 
worth,  filled  up  in  manner  following  and 
sent  to  the  manager  of  the  said  Chelten- 
ham branch  of  the  Gloucester  Banking 
Company,  after  shewing  it  to  the  plaintiff, 
one  of  the  forms  used  in  the  office  for  the 
mi^)dng  of  such  enquiries. 

"  Sheffield  and  Hallamshire  Bank, 

"  Sheffield,  Nov.  8,  1869. 

"  Sir, — I  shall  he  much  obliged  by  the 

favour  of  your  opinion,  in  confidence,  of  the 

respectability  and  standing  of  Sir  William 

Russell,  Bart.,  M.P.   for  Norwich,    and 

whether  you  consider  him  responsible  to  the 

extent  of  60,000?. 

*^  I  am,  Sir,  yours  faithfully, 

"  Henry  J.  WeUs, 

"  Suh-mamiger. 

"  The  Manager, 

"  Gloucestershire  Banking  Company, 

"  Cheltenham." 

The  words  in  italics  were  printed. 

11.  The  sum  of  50,000?.  mentioned  in 
the  said  letter  was  not  mentioned  by  the 
plaintiff  to  the  said  Alfred  Holdsworth  or 
his  sub-manager,  but  was  inserted  in  the 
said  letter  without  any  instructions  from 
the  plaintiff. 

12.  In  answer  to  the  said  letter,  the 
defendant  Goddard  wrote  and  sent  to  the 
said  manager  of  the  Sheffield  and  Hallam- 
shire Bank  the  following  letter — 

"  Gloucestershire  Banking  Company, 

♦♦  Cheltenham,  9th  Nov.  1869. 
"  The  Sheffield  and  Hallamshire  Bank, 

**  Sheffield. 
"  Gentlemen, — I  am  in  receipt  of  your 
favour  of  the  8th  inst.,  and  beg  to  say  in 
reply  that  Sir  William  Russell,  Bart.,  M.P. 
for  Norwich,  is  the  Lord  of  the  Manor  of 
Charlton  Kings,  near  this  town,  with  a 
rent  roll,  I  am  told,  of  over  7,000/.  per 
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annum,  the  receipt  of  which  is  in  his  own 
hands,  and  has  large  expectancies,  and  I 
do  not  believe  he  would  incur  the  liability 
you  name  unless  he  was  certain  to  meet 
the  engagement. 

*'  I  am,  gentlemen,  yours  faithfully, 
"  J.  B.  Goddard, 

"  Manager.*' 

13.  Upon  the  receipt  of  the  said  letter 
of  November  9,  the  said  Alfred  Holds- 
worth  laid  the  same  before  the  directors 
of  his  said  bank,  who  thereupon  consented 
to  discount  the  said  proposed  bill. 

14.  The  said  Alfred  Holdsworth  then 
told  the  plaintiff  that  the  reply  was 
satisfactory,  and  thereupon  the  plaintiff, 
acting  solely  upon  the  faith  of  the  said 
representation,  completed  the  sale  of  the 
said  rails  by  handing  a  delivery  order  for 
the  same  to  the  said  Heslop,  and  receiving 
from  one  Pooley,  who  was  then  a  clerk 
of  the  said  Sir  William  Russell,  the  fol- 
lowing bill,  endorsed  by  Thomas  Hutch- 
ings,  the  drawer  of  the  said  bill. 

"London,  November  22, 1869. 
"  2,937Z.  lOs. 

**  Four  months  after  date  pay  to  my 
order  the  sum  of  two  thousand  nine  hun- 
dred and  thirty-seven  pounds  ten  shil- 
lings, for  value  received. 

"  Thomas  Hutchings. 
"  To  Sir  Wm.  RusseU,  Bart.,  M.P., 

"  London. 
Across  the  face  of  the  bill  was  written — 
Accepted,  payable  at  Messrs.  Olyn^  Mills  ^ 
Co,     William  Bussell. 
**  Endorsements —    Thos.  Hutchings. 

J.  G.  Poole  &  Co. 
Geo.  E.  Swift  &  Co." 

15.  The  said  Sheffield  and  Hallamshire 
Bank  afterwards  discounted  the  said  bill, 
relying  on  the  representations  contained 
in  the  said  letter  of  November  9. 

16.  In  the  month  of  February,  1870, 
and  before  the  said  bill  arrived  at  matu- 
rity, the  said  Sir  William  Russell  became 
insolvent.  The  said  Hutchings  also  be- 
came insolvent,  and  the  plaintiff  has  never 
received  payment  of  the  said  bill  or  any 
part  thereof. 

17.  It  was  stated  by  the  said  Alfred 
Holdsworth  to  be  the  ordinary  practice  of 
bankers  to  make,  on  behalf  of  their  cus- 
tomers, enquiries  of  other  banks  as  to  the 
solvency  of  the  customers  of  those  other 


banks,  and  also  to  answer  such  enq 
when  addressed  to  them  by  other  I 
but  not  when  addressed  to  them  by  p 
persons,  and  that  it  was  also  the  ci 
for  managers  of  joint-stock  banks  to 
and  answer  such  enquiries  without 
suiting  the  board  of  durectors,  and  th 
Alfred  Holdsworth  further  stated  th 
words  '*  in  confidence  "  meant  thf 
bank  would  make  no  undue  use  ( 
information  conveyed  to  them  by  the 
and  it  was  also  stated  by  William  1 
Price,  who  had  been  for  the  last  nine 
chairman  of  the  said  Gloucestei 
Banking  Company,  and  who  had 
since  1840,  a  director  of  the  said  com 
that  the  making  and  answering  of 
enquiries  was  done  as  a  matter  of  coi 
and  convenience  among  bankers, 
that  by  a  sort  of  freemasonry  a 
bankers,  and  in  confidence  with 
other,  they  do  ask  and  answer 
questions. 

18.  The  said  letter  of  November  \ 
written  by  the  defendant  Gt)ddard, 
out  any  communication  with  any  c 
other  officers,  or  the  directors  of  th 
Gloucestershire  Banking  Company 
was  not  seen  by  or  known  to  a 
them. 

19.  Evidence  as  to  the  constitatio 
management  of  the  Gloucestershire  ] 
ing  Company  was  given  by  the  said 
liam  PhUip  Price,  who  has  been  chai 
of  the  said  company  for  the  last 
years,  and  a  director  of  the  con 
since  1840,  to  the  following  effect. 

20.  The  head  office  of  the  said  con 
is  at  Gloucester,  and  the  compan 
fifteen  branch  banks  at  various  Jboi^ 
Gloucestershire  and  the  adjoining 
ties,  of  which  Cheltenham  is  one. 

21.  A  full  board  of  directors  mec 
Gloucester  on  the  first  Friday  of 
month,    and    a   managing     comn 
known  as  the  weekly  committee,  : 
at  Gloucester  every  Saturday. 

22.  It  is  the  practice  of  the  mana] 
any  particular  branch  to  open  ace 
w4  castomers  at  his  bi4cli  wi 
communication  with  the  general  ma 
or  the  board  of  directors,  and  after 
to  report  them  to  the  general  nuu 
Avho  reports  them  to  the  board,  but  ii 
cial  cases,  or  where  the  amount  is 
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llie  manager  refers  the  applicant  to  the 
liead  office,  and  in  some  cases  the  appli- 
qi.nt  himself  makes  the  preliminary  ar- 
Tangements  at  the  head  office. 

^.  It  is  the  datj  of  the  general  mana- 
ger   of    the  company  to   report  to  the 
cbairman  any  accounts  which  he  deems 
in  an  unsatisfactory  state,  and  it  is  the 
duty  of  the  said  chairman  to  report  the 
tame  to  the  hoard. 

^  No  suspicion  was  entertained  by  the 
laid  chairman  as  to  the  account  of 
ihfi  said  Sir  William  Russell,  and  no 
leport  was  made  by  the  said  chairman 
to  the  board  on  the  subject  of  the  ac- 
coant  of  Sir  William  RusseU,  until 
the  first  meeting  in  February  in  1870. 
In  the  ordinary  course  of  business, 
oommmiication  would  have  been  made  by 
the  general  manager  to  the  chairman  of 
any  account  of  which  he  entertaiaed  a 
nupicion,  or  as  to  which  he  was  uneasy ; 
the  ^end  manager  was  in  constant  com- 
monication  with  the  chairman  both  per- 
sonally and  by  letter,  but  no  such  com- 
nionioition  was  made  by  him  with  respect 
to  the  said  account.  He  died  before  the 
trial  of  this  cause. 

25.  The  Lord  Chief  Justice  directed  the 
jnry  that  if  they  thought  that  the  defen- 
dant  Goddard  wrote  the  said  letter  of  No- 
vember 9  with  an  iatention  of  misleading 
the  parties   who  were    making  the  en- 
quiry, and  for  the  puipose  of  inducing  them 
^  give  credit  to    Sir  William  Russell, 
»ot  to  the  amount  of  60,000Z.,  but  what- 
ever this  amount  might  be,  they  should 
~J^  a  verdict  for  the  plaintiff,  and  he  also 
^*  to  the  jury  the  question  whether  it 
^^  ^thin  the  scope  of  the  authority  of  a 
.^**^ger  of  a  banking  company,  such  as 
®  Gloucestershire  Banking  Company,  to 
*?ywer  enquiries  not  merely  in  his  indi- 
^^^  character,  but  as  a  representative  of 
^^  hanking  company,  whose  manager  he 
^T^ ;  saying  that  it  might  become  a  ques- 
ij^^  of  considerable  importance  by-and- 
^»^ith  a  view  not  to  the  liability  of  Mr. 
/J^dard  himself,   but  of  the  company 
.^^>^  representative  he  was,  as  manager 
^^   that  branch  of  the  bank,  and  that, 
.^^^efore,  although  his  Lordship  ^thought 
^^  'Would  depend  more  on  the  law  than  on 
^e  fact,  he  would  ask  tbem  to  say  what, 
^(OQ  the  evidence  they  had  heard,  in  their 


opinion,  was  the  answer  that  ought  to  be 
given  to  the  question.  Was  it  within  the 
scope  of  the  authority  with  which  the  ma- 
nager of  a  branch  bank  of  this  description 
was  invested,  to  answer  such  enquiries  ? 
But  his  Lordship  reserved  leave  to  the 
defendant  Jewesbury  to  move  to  enter  a 
nonsuit  or  a  verdict  for  him,  and  to  the 
defendant  Goddard  leave  to  move  to  enter 
a  verdict  for  him  on  the  grounds  men- 
tioned in  that  behalf  in  the  rules  herein- 
before stated. 

26.  The  jury  found  a  verdict  for  the 
plaintiff  for  the  sum  of  3,059Z.  17».  lid., 
and  they  also  answered  the  second  ques- 
tion left  to  them  by  the  learned  Judge  in 
the  affirmative. 

27.  The  rules  hereinbefore  set  forth 
were  afterwards  obtained  on  behalf  of  the 
defendant  respectively,  and,  after  argu- 
ment, the  same  were,  on  the  17th  day  of 
February,  1873,  discharged,  but  leave  was 
given  by  the  said  Court  of  Queen's  Bench 
to  the  defendant  Goddard  to  appeal 
against  the  said  decision  as  to  the  alleged 
icdsdirection  by  the  learned  Lord  Chief 
Justice.  Due  notice  of  appeal  has  been 
given. 

The  questions  for  the  opinion  of  the 
Court  of  appeal  are — 

First.  Whether  the  defendant,  F.  C. 
Jewesbury,  as  such  public  officer,  is  enti- 
tled to  have  the  verdict  entered  for  him? 

Second.  Whether  the  defendant,  T.  B. 
Goddard,  is  entitled  to  have  the  verdict 
entered  for  him  ? 

Third.  Whether  the  defendant,  T.  B. 
Goddard,  is  entitled  to  a  new  trial  on  the 
ground  of  the  said  alleged  misdirection  ? 

Benjamin  (Sir  J,  B.  Karslake  and 
Anstie  with  him),  for  the  defendant  Jewes- 
bury.— The  Court  below  has  given  judg- 
ment against  the  bank,  and  also  against 
the  manager  Goddard,  but  it  is  clear 
that  there  was  not  any  cause  of  action 
against  the  bank.  The  language  of  Lord 
Tenterden's  Act,  9  Geo.  4.  c.  14.  s.  6,  is 
conclusive.  No  action  could  be  brought  in 
respect  of  a  misrepresentation  of  the  credit 
of  Sir  W.  Russell,  unless  it  were  made  in 
writing  and  signed  "  by  the  party  to  be 
charged  therewith."  Similar  words  to 
these  have  been  construed  to  mean  that 
there  must  be  the  personal  signature  of 
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tho  party  to  be  charged,  and  in  order  to 
make  the  matter  still  more  clear,  the  Mer- 
cantile Amendment  Act,  19  &  20  Vict.  o. 
97.  8.  13,  provided  that  the  signature  of  a 
duly  authorized  agent  should  be  sufficient 
under  the  first  section  of  Lord  Tenterden's 
Act,  but  it  left  untouched  the  law  as  it 
stood  under  the  sixth  section ;  see  also 
Hyde  v.  Johnson  (2).  This  view  of  the 
law  was  acquiesced  in  by  the  Court  below, 
but  the  judgment  delivered  was  in  favour 
of  the  plaintiff,  because  the  Court  thought 
that  the  signature  of  the  manager  was  the 
signature  of  the  bank,  inasmuch  as  the 
bank  being  a  fluctuating  and  numerous 
body  could  not  affix  its  signature  to  do- 
cuments otherwise  than  by  the  hand  of 
certain  individuals,  who  by  the  articles  of 
oo-partnership  are  appointed  to  repre- 
sent the  general  body  in  such  matters. 
But  it  must  be  borne  in  mind  that  Grod- 
dard  was  not  a  partner,  nor  was  he  the 
general  manager ;  he  was  only  the  mana- 
ger of  one  of  fifteen  branches.  A  letter 
cannot  be  written  by  the  manager  and  also 
by  the  bank.  Upon  the  face  of  the  letter 
of  November  9, 1869,  it  does  not  purport 
to  be  written  by  the  bank,  nor  was  the 
opinion  of  the  bank  asked  in  the  letter  of 
November  8. 

[Bramwell,  B. — It  is  no  part  of  the 
business  of  bankers  to  answer  such  en- 
quiries, although  one  knows  that  they  are 
in  the  habit  of  doing  so.  If  this  was  the 
signature  of  the  bank,  tho  verdict  ought 
to  have  been  entered  for  Goddard.] 

Yes,  but  the  bank  is  not  liable.  The  re- 
sult of  the  judgment  below  would  be  that 
every  individual  shareholder  in  the  bank 
would  be  liable.  The  articles  of  co-part- 
nership were  not  produced,  and  the  Court 
ought  not  to  have  inferred  that  there  was 
anything  in  them  to  confirm  the  finding  of 
the  jury.  But,  again,  that  finding  will 
not  justify  the  judgment  of  the  Court,  for 
it  is  not  found  that  there  was  any  express 
authority  to  answer  the  question  so  as  to 
bind  the  bank. 

[He  was  then  stopped.] 

The  Attorney 'Oeneral  (Sir  H.  James) 
(Jeune  with  him),  appeared  for  the  de- 
fendant Goddard,  but  admitted  that  he 


(2)  2Bing.N.C.  776;  s.c.  6  Law  J.  Rep.  (n.s.) 
C.P.  291. 


could  not  dispute  the  correctness  of  the 
judgment  below  against  him. 

Bay  (JE.  Clarke  with  him),  for  the  plain- 
tiff.— Banvick  v.  Tlie  English  Joint  Stock 
Bank  (3)  was  a  case  very  like  the  pre- 
sent, and  shews  that  corporations  of  this 
kind  may  be  liable  for  the  misrepresenta- 
tions of  their  manager. 

[Lord  Coleridob,  C.J. — But  in  tlie  pre- 
sent case  the  knowledge  of  the  manager 
and  not  of  the  bank  is  asked  for.] 

The  question  put  by  Cockbum,  C.J., 
to  the  jury,  and  the  answers  of  the  jury 
are  set  out  in  the  25th  and  27th  para- 
graphs of  the  case  ;  and  it  will  be  found 
that  the  facts  of  this  case  are  stronger 
in  favour  of  the  plaintiff  than  they  were 
in  Barwick  v.  The  English  Joint  Stock 
Bank  (3).  The  manager  must  neces- 
sarily have  authority  to  do  what  is  in 
accordance  with  the  custom  of  bankers. 
The  bank  must  have  some  living  organ  or 
instrument  to  transact  their  business.  The 
public  officer  is  not  such  an  instrument, 
as  he  is  appointed  simply  for  the  purpose 
of  suing  and  being  sued.  The  answer  of 
the  9th  of  November  is  not  written  in  the 
personal  capacity  of  Gx>ddard,  but  as 
"  manager,"  that  is,  as  the  organ  of  the 
bank.  It  is  said  that  under  9  Geo.  4.  o. 
14.  s.  6,  the  bank  cannot  be  liable  in  this 
action,  because  the  representation  is  not 
signed  by  the  bank.  One  answer  is  that 
the  signature  of  an  agent  is  sufficient^ 
in  accordance  with  the  maxim,  qui  facii 
per  aliumfacit  per  se.  It  is  not  to  be 
supposed  that  the  Legislature  intended 
to  exclude  the  signature  of  an  agent  in 
such  a  case ;  and  there  is  nothing  to 
shew  that  there  was  such  an  intention. 
It  may  be  admitted  that  there  are  deci- 
sions against  the  view  now  contended  for, 
but  they  are  not  binding  upon  this  Court. 

[Lord  Coleridge,  C.J. — The  Legisla- 
ture, by  subsequent  legislation,  seems  to 
have  recognised  them.] 

But  that  subsequent  legislation  only 
professes  to  deal  with  the  matters  involved 
in  those  decisions — The  Queen  v.  The  Jus- 
tices  of  Kent  (4)  is  an  authority  to  shew 


(3)  36  Law  J.  Hop.  (n.s.)  Exch.  147;  s.  c.  Law 
Rop.  2  Exch.  259. 

(4)  42  Law  J.  Rep.  (n.s.)  M.C.  112  ;   s.  c.  Law 
Rep.  8  Q.B.  306. 
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lifttib^  maxim  quifacU  per  aliunifacit  per 
0  ghoTild  apply.     In  that  case  the  name 
)faa    ckppellaiit  against  a  rate  had  been 
irritfcex^  npon  the   notice    of  appeal  by 
the    <slerk  to  the  appellant's    attorney. 
The  statute  12  &  13  Vict.  c.  45,  by  sec- 
tion!., provides  that  the  ''notice  of  ap- 
peal   sliall  be  in  writing,  signed  by  the 
perfloxi  or  persons  giving  the   same,  or 
bis,  lier  or  their  attorney,  on   his,   her 
or  ibeir  behalf."     It    was    argned   that 
the  notice  was  not  signed   sufficiently, 
bat  the  Court  of  Queen's  Bench  held 
that  it  was,  there  being  nothing  in  the 
ikatate  to  shew  that  the  personal  signature 
ins  required.     But  even  if  the  9  Geo.  4. 
c.  14.  8.  6,  is  to  be  construed  in  general 
as  requiring  the   personal  signature   of 
the  person  charged,  such  a  construction 
does  not  apply  to  the  present  case,  for 
the  consequence  would  follow  that,  even 
if  all  the  shareholders  were  to  agree  that 
a  fidse  representation  should   be  made, 
and  their  manager  made  it  in  writing,  no 
one  bat  himself  would  be  liable. 

[I^RD  Coleridge,  C.J. — The  bank  did 
ooi  ose  the  hand  of  Gt)ddard  to  give 
tiie  information  about  Sir  W.  Russell. 
Grote,  J.,  referred  to  Williams  v.  Mason 
(5),  where  the  Court  of  Common  Pleas 
l»eld  that  the  defendants'  firm  were  not 
liable  in  an  action  brought  in  respect  of 
*  felse  representation  made  as  to  the 
^?^t  of  a  third  party,  the  representa- 
tion having  been  signed  merely  by  the 
*>n  of  one  of  the  partners.] 

^t  is  contended  that  as  the  bank  has 

^^  common  seal,  and   must  have   some 

JJ'giln  to  carry  on   its    business,   it   is 

?*ble  for  a  false  representation  made  by 

?  manager  within  the  scope  of  his  au- 

^tyas  found  by  the  jury. 

-^tnjamin  was  not  called  upon  to  reply. 

^t«ORD  Coleridge,  C.J. — This  is  an  ap- 
5^^  ftx)m  a  judgment  of  the  Court  of 
J^^^n's  Bench,  in  which  the  facts  ma- 

^Jfti  for  our  decision  are  as  follows. 
1  It  is  an  action  brought  by  a  person  who 
^^  supplied  Sir  William  Russell  with  a 
^^nti^  of  rails,  and  who  had  lost  the 
^oney  which  he  had  expected  to  got  in 
Payment  for  those  rails^  An  action  was 
^ught    against     the     Gloucestershire 

(6)  21  W.R.  386. 


Banking  Company,  in  the  name  of  its 
public  officer,  and  Theophilus  Bartlett 
Gk>ddard,  who  is  the  manager  of  a  branch 
of  the  Gloucestershire  Bank  at  Chelten- 
ham, for  a  misrepresentation  alleged  to 
have  been  made  by  them  as  to  the  means 
of  Sir  William  Russell,  whereby  the  plain- 
tiff  was  induced  to  part  with  his  rails,  and 
did  not  get  the  money  he  ought  to  have  had 
for  them.  It  was  sought  to  bring  the 
matter  home  to  the  Gloucestershire  Bank- 
ing Company  in  this  wise : — The  Glouces- 
tershire Banking  Company  are  a  co-part- 
nership, and  they  have  to  sue  and  be 
sued  by  a  pubhc  officer.  They  are  sought 
to  be  fixed  in  this  way :  Mr.  Goddard,  who 
is  sued  individually,  was  the  manager 
of  one  of  fifteen  branch  banks  of  the 
Gloucestershire  Banking  Company,  es- 
tabhshed  at  Cheltenham,  and  at  this  bank 
Sir  William  Russell  used  to  bank,  and 
the  manager  of  the  Cheltenham  branch 
of  the  Gloucestershire  Banking  Company 
was  a  person  who  might  be  supposed  to 
have,  and  probably  had,  the  means  of 
knowing  the  condition  of  the  money 
matters  of  Sir  William  Russell.  The 
plaintiff  banked  with  the  Sheffield  and 
Hallamshire  Bank,  and  he  appHed  to  the 
Sheffield  and  Hallamshire  ^ank  before 
he  dealt  with  Sir  William  Russell,  to  as- 
certain, if  possible,  the  general  condition 
of  Sir  William  Russell  -y,  and  the  manager 
of  the  Sheffield  and  Hallamshire  Bank, 
a  person  of  the  name  of  Wells — a  sub- 
manager — writes  a  letter  of  the  8th  No- 
vember, 1869,  in  these  terms :  "I  shall 
be  much  obliged  by  the  favour  of  your 
opinion,  in  confidence,  of  the  respecta- 
bility and  standing  of  Sir  William  Rus- 
sell, Bart.,  M.P.  for  Norwich,  and  whether 
you  consider  him  responsible  to  the  ex- 
tent of  50,000Z.  I  am.  Sir,  yours  faith- 
fully, Hy.  Wells,  sub-mani^er."  This  is 
directed  to  the  manager  of  the  Gloucester- 
shire Banking  Company,  Cheltenham. 
It  ought  to  be  observed  here,  in  passing, 
that  the  liability  as  to  which  Mr.  Swiii 
was  interested,  was  a  liability  very  much 
less  than  50,000Z.,  and  was  a  sum  of 
only  2,937Z.  10^.  In  answer  to  that  the 
defendant,  Mr.  Goddard,  wrote  and  sent 
to  the  manager  of  the  Sheffield  and  Hal- 
lamshire Bank  this  letter — "  Gloucester-i 
shire    Banking    Company,   Cheltenhami 
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9tb  November,  1869,"  directed  to  the 
"  Sheffield  and  Hallamshire  Bank,  Shef- 
field  —  Gentlemen,  I  am  in  receipt  of 
yonr  favour  of  the  8th  inst.,  and  beg  to 
say,  in  reply,  that  Sir  William  Raseell, 
Bart.,  M.P.  for  Norwich,  is  the  lord  of 
the  manor  of  Charlton  Kings,  near  this 
town,  with  a  rent-roll,  I  am  told,  of  over 
7,000i.  per  annnm,  the  receipt  of  which 
is  in  his  own  hands,  and  has  large  ex- 
pectancies, and  I  do  not  believe  he  would 
mcur  the  liability  you  name  unless  he 
was  certain  to  meet  the  engagement.  I 
am,  gentlemen,  yours  faithfully,  T.  B. 
Gk)ddard,  manager." 

Then  Sir  William  Russell  becomes  in- 
solvent before  the  bill  which  he  accepted 
becomes  due,  and  the  plaintiff  loses  his 
money.  The  paragraph  of  the  case  which 
was  pressed  upon  us  as  the  important 
paragraph  upon  which  the  right  of  the 
plaintiff  to  recover  could  be  sustained  was 
the  17th.  [His  Lordship  read  it,  and 
continued.]  The  matter  came  on  to 
be  tried  before  the  Lord  Chief  Justice 
of  the  Queen's  Bench,  and  this  evi- 
dence was  given,  and  the  Lord  Chief 
Justice  directed  the  jury  in  the  terms 
of  the  25th  paragraph.  [His  Lordship 
read  it.]  But  his  Lordship  reserved 
leave  to  the  defendant,  Jewesbury,  to 
move  to  enter  a  nonsuit  or  a  verdict  for 
him,  and  to  the  defendant  Groddard  leave 
to  move  to  enter  a  verdict  for  him,  on  the 
grounds  mentioned  in  that  behalf  in  the 
rules  hereinbefore  stated.  Then  the  ques- 
tions for  us  are, "  Whether  the  defendant, 
Jewesbury,  as  public  officer,  is  entitled  to 
have  a  verdict  entered  for  him  ?  Second, 
whether  the  defendant,  Theophilus  Bart- 
lett  Gt)ddard,  is  entitled  to  have  the  ver- 
dict entered  for  him?  Third,  whether 
the  defendant,  Theophilus  Bartlett  God- 
dard,  is  entitled  to  a  new  trial  on  the 
ground  of  the  said  alleged  misdirec- 
tion?" 

The  way  it  has  been  placed  before  us 
by  Mr.  Benjamin  for  the  appellant  is  this : 
He  says  this  is  an  action,  in  truth,  founded 
upon  the  enactment  of  the  9  Geo.  4, 
c.  14 ;  and  the  6th  section  of  that  Act  is 
as  follows — "  No  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by 
reason  of  any  representation  or  assurance 
made  or  given  concerning  or  relating  to 


the  character,  conduct,  credit,  a) 
trade,  or  dealings  of  any  other  pers 
the  intent  or  purpose  that  such  othe 
son  may  obtain  credit,  money,  or  j 
upon  (»ic),  unless  such  representati 
assurance  be  made  in  writing  signed  1 
party  to  be  charged  therewith."  No 
says,  this  is  not  signed  in  writing  I 
party  charged  therewith,  as  indeed 
not,  because  so  far  as  the  Banking 
pany  is  concerned,  with  whose  case 
I  am  dealing  at  this  moment,  when 
signed  by  Goddard  it  is  not  signed 
matter  of  fiswt  by  the  party  to  be  clu 
therewith ;  and,  he  says,  nothing  els 
do.  The  words  of  the  statute  are  ez] 
and  I  am  confirmed  in  that  argumen 
the  signature  of  anyone  but  the  pai 
be  charged  therewith  will  not  be 
cient,  because  when  the  Mercantile 
Amendment  Act  came  to  be  passes 
13th  section  of  that  Act  provided,  in 
rence  to  the  provisions  of  the  Act  c 
9  Geo.  4.  ss.  1  and  8,  that  ''  an  acli 
lodgement  or  promise  made  or  coni 
by  or  in  a  writing  signed  by  an  agent 
party  chargeable  thereby,  and  duly  a 
rised  to  make  such  acknowledgeme 
promise,  shall  have  the  same  effect 
such  writing  had  been  signed  by 
party  himself."  Then,  says  Mr.  Benj 
that  is  strong  to  shew  when  the  legisl 
were  dealing  with  the  Act  of  9  G 
and  had  before  them  certain  decision 
authority  of  which  they  were  wishing! 
to  impeach  or  to  confirm,  that  they  th< 
it  right  that  with  regard  to  other  se< 
the  signature  of  the  agent  should  h 
same  as  the  signature  of  the  princi 
the  agent  was  duly  authorised ;  and 
expressly  enact  that  that  shall  1 
with  regard  to  two  of  the  Be< 
of  the  9  Geo.  4,  but  they  exp: 
refrain  from  so  enacting  with  r 
to  the  6th  section,  upon  which 
question  arises.  Therefore,  he 
that  is  in  iruth  a  legislative  declar 
that  whereas  it  was  necessary  to 
fere  with  regard  to  the  1st  and  it 
sections,  it  was  not  necessary  to  int 
in  regard  to  the  6th  section,  becaus 
6th  section  stood  on  its  own  gpx)un 
was  sufficient  as  it  stood.  It  may  1 
marked  further  that  there  is  very 
ground  antecedently  for  the  observ 
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the  objeot  of  this  6th  section  is  to 
chftiigo  an  indiyidnal  for  an  act  of  frand ; 
ftnd  'Without  diving  very  deep  for  mo- 
tiVeft,   one  cannot  help  seeing  that  there 
was    ^ji  excellent    motive  for   that  en- 
actn&exit,  that  a  person  shoald  not  be 
made     frandnlent    for    the    porpose    of 
haTizk^  a  reoiedv  obtained  against  him 
upon,    an  act  of  mkod  without  the  matter 
whiok  is  the  evidence  of  his  fraud  resting 
on  bis  own  signature  to  a  document  to  be 
produced ;  that  it  should  not  rest,  as  before 
that    time  it  might  have  rested,-  on  the 
oonflict  of  evidence  as  to  oral  communi- 
c&tLoxuu    If  you  mean  to  charge  an  indi- 
Tido&l  with  a  fraudulent  act  whereby  you 
hare  been  damnified  in  respect  of  the  con- 
dact  of  another,  you  shall  not  charge  that 
individual  until  you  can  produce  his  own 
luuidwriting  for  the  statement  of  fraud 
by  'Which  you  say  you  have  been  misled. 
Whether,  therefore,  one  looks  to  the  ante- 
cedent reason  of  the  thing,  or  whether  one 
looks  to  what  may  be  called  a  Parliamen- 
tary exposition  of  the  statute,  upon  both 
gronnds  it  seems  to  me  that  the  true 
oonstmction  is  the  one  which  has  been 
contended  for  By  Mi*.  Benjamin,  namely, 
if  you  want  to  charge  a  person  under  the' 
6tli  section  of  the  9  Qeo.  4  c.  14,  you  must 
produce  the  document  upon  which  you 
propose  to  charge  him,  signed  by  the  hand 
of  the  person  whom  you  seek  to  charge. 

It  does  not  rest  quite  there  eiQier, 
because  there  is  distinct  authority,  and 
authority  of  a  very  cogent  kind,  for  so 
constming  the  statute.  It  is  admitted 
that  there  have  been  decisions,  such  as 
^ydey.  Johnson  (2),which  have  put  a  con- 
■tructiou  upon  a  similar  matter,  and  which 
have  determined  that  there  must  be  the 
^^^ture  of  the  persons  to  be  charged. 
^^  those  cases  came  under  review  in  the 
^^it  of  Common  Pleas  in  the  case,  with 
p*  recollection  of  which  .my  brother 
^^Ove  has  furnished  us,  the  case  of  TTiZ- 
'*«»u  V.  Mason  (3).  This  does  not  at  all 
??^^ct  with  the  case  of  Barwick  v.  The 
jf*^^^  Joint  Stock  BohIc  (5),  and  cases  of 
rj*t  description  which  have  been  brought 
^ore  us,  because  I  apprehend  there  can  be 
^  doubt  that  a  different  set  of  principles 
^together  arises,  where  an  agent  of  a  cor- 
P^^tion  or  a  joint  stock  company,  at  any 
nte  iu  conducting  the  business  of  the  joint 


stock  company,  does  something  of  which 
the  joint  stock  company  take  advantage, 
and  by  which  they  profit  or  by  which  they 
may  profit ;  under  such  circumstances,  if 
it  turns  out  that  the  act  which  is  so  done 
by  their  agent  is  a  fraudulent  act,  justice 
points  out,  and  authority  supports  justice 
in  maintaining,  that  where  a  corporation  ' 
takes  advantage  of  the  fraud  by  an 
agent,  they  cannot  afterwards  repudiate 
the  agency  and  say  that  the  act  which  has 
been  done  by  the  agent  is  not  an  act  for 
which  they  are  liable.  If  Parliament  could 
so  enact,  well  and  good ;  but  Parliament 
not  having  so  enacted,  the  Courts  have 
held  what  seems  to  me,  if  I  may  venture 
to  say  so,  exceeding  good  sense  as  well  as 
justice,  and  which  in  no  manner  conflicts 
with  the  judgment  I  am  pronouncing  to- 
day. Therefore,  whether  one  looks  at  the 
strict  construction  of  the  statute  or  at  the 
interpretation  which  the  statute  may  de- 
rive from  antecedent  reasoning,  or  from 
subsequent  Parliamentary  legislation,  or 
from  the  authority  not  only  of  one  Court 
but  of  several  Courts  before  this  case  was 
brought  to  appeal  here,  it  seems  to  me 
that  the  reason,  the  construction  and  the 
authority  are  all  one  way,  namely,  that  the 
bank  cannot  be  made  Hable,  because  the 
document  on  which  it  is  sought  to  be  made 
liable  does  not  come  within  the  statutory 
terms,  which  alone  can  make  it  liable. 

But  there  is  another  ground  upon 
which,  it  appears  to  me,  that  this  case 
may  be  perfectly  properly  determined  in 
favour  of  the  defendants,  and  apart  fr^m 
the  general  constraction,  upon  which  I 
have  not  thought  it  right  to  shrink  from 
expressing  my  opinion.  Apart  from  the 
general  construction  upon  the  facts  of  this 
case,  and  upon  the  language  of  the  docu- 
ments themselves,  there  was  neither  any 
intention  to  consult  the  bank  nor  was  the 
answer  the  answer  of  the  bank.  In  point 
of  fact,  the  application  is  not  made  to  the 
Gloucestershire  Banking  Company,  but  to 
a  manager  of  the  Gloucestershire  Banking 
Company.  The  answer  is  not  an  answer 
of  the  bank,  bat  is  an  answer  in  the  first 
person ;  it  is  not  a  representation  of  the 
bank  at  all,  but  is  a  representation  made 
by  Mr.  T.  B.  Goddard  (who  no  doubt  was, 
in  fact,  the  manager  of  the  branch  bank 
at  Cheltenham)  as  to  certain  matters  which 
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were  within  his  personal  knowledge,  and 
as  to  which,  whether  they  were  true  or 
whether  they  were  false,  he  was  pledging 
his  personal  knowledge  to  the  person  who 
made  the  inquiries  of  him.  The  answer 
is:  "I  say,  in  reply,  that  Sir  William 
Bussell,  Bart.,  M.P.,  is  the  lord  of  the 
manor  of  Charlton  Kings" — a  thing  which 
he,  as  a  Cheltenham  man,  would  know — 
"  with  a  rent  roll,  I  am  told,  of  over 
7,000^.  per  annum" — that  is,  giving  the 
inquirer  the  benefit  of  that  hearsay  which 
ho  himself  had  received  ;  and  I  am  of 
opinion,  he  says,  "  that  he  is  a  kind  of 
person  who,  if  he  undertakes  a  liability,  is 
likely  to  pay  it" — shewing  that,  through- 
out the  whole  matter,  he  is  applied  to, 
and  he  is  answering  as  an  individual  per- 
son who,  no  doubt,  because  he  is  manager, 
and  being  manager,  has  peculiar  means  of 
information  to  which  the  people  of  the 
Sheffield  and  Hallamshire  Bank  very 
reasonably  had  recourse.  That  is  a  very 
different  tbing  from  giving  an  aiisweV 
which,  if  it  could  be  so  in  point  of 
law,  even  purports  or  was  understood 
in  any -way  to  bind  the  bank  whose 
manager  he  was.  Supposing,  as  it  has 
been  very  well  suggested  by  my  brother 
Bramwell  on  the  bench,  instead  of  the 
man  being  the  manager  of  the  Glou- 
cestershire Bank  at  Cheltenham,  he  had 
ceased  to  be  the  manager  for  twenty-four 
hours,  the  inquiry  might  just  as  weU  have 
been  addressed  to  him,  and  the  answer 
might  just  as  well  have  been  made  by 
him,  and  would  have  been  of  exactly  the 
same  value.  All  the  knowledge  that  he 
had  as  manager  he  would  have  had  as  ex- 
manager;  and,  supposing  him  to  be  an 
honest  man,  and  to  have  intended  to  tell 
the  truth,  all  the  information  that  he 
could  convey  to  them  would  have  been 
just  as  valuable  twenty-four  hours  after 
he  ceased  to  fill  the  situation  as  it  was 
twenty-four  hours  before,  when  he  hap- 
dened  to  fill  it.  I  say  that  merely  for  the 
purpose  of  illustrating  that  there  is  a  very 
great  difference  between  applying  to  a 
man  for  a  question  to  be  answered  who 
happens  to  fill  or  chances  to  fill  a  particular 
capacity,  and  applying  to  him  in  that  par- 
ticular capacity,  and  asking  him  in  that 
capacity  k)  answer  a  question,  because  he 
may  have  certain  means  of  knowledge  to 


which  it  is  exceedingly  reasonable  tia 
course  should  be  had.  I  am  of  opinio 
only  upon  the  general  ground,  but  up 
specific  particular  ground  of  this  case 
there  is  no  pretence  for  saying  th 
was  either  applied  to  as  the  bank  oi 
he  answered  as  the  bank.  If  there 
be  any  such  contention,  Mr.  Day  v 
if  any  man  in  the  world  could,  hay< 
tinguished  between  what  he  calls  a  1 
instrument  and  an  agent.  He  has 
no  such  distinction,  nor  can  he  mak 
SQch  distinction.  An  instrument  i 
thing,  but  a  living  instrument  is  an  a 
and  this  manager,  Mr.  Goddard,  wa 
the  mere  instrument  in  the  sense  in  i 
a  pen  is  the  instrument  in  the  banc 
writes,  but  he  was  a  Hving  instrume 
the  sense  of  an  agent ;  and  if  he  w: 
agent,  then,  on  the  grounds  I  have  al 
stated,  he  was  not  the  principal,  and 
not  make  those  who  were  his  prin< 
liable  as  such. .  In  fact,  as  I  under 
the  judgment  of  the  Court  below, 
rightly  read  it,  they  do  not  say  th 
was  the  agent ;  they  say,  he  was  the 
itself.  I  confess,  with  the  greatest 
sible  respect  for  the  Judges  of  the  Qi 
Bench,  I  am  unable  to  understand  in 
sense  a  man  can  be  something  tl 
neither  principal  nor  agent. 

This  judgment,  of  course,  implies 
we  are  of  opinion  that  the  public  c 
of  the  bank  is  entitled  to  have  a  nc 
entered  in  his  favour.  I  do  not  c 
follows,  but  the  reasoning  upon  "^ 
I  have  endeavoured  to  base  that  de< 
implies  that. 

I  am  of  opinion  that  a  different 
elusion  must  be  arrived  at  with  n 
to  Mr.  Goddard,  and  that,  at  all  e^ 
with  regard  to  Mr.  Goddard,  he 
signed  this  representation — is  foun 
the  jury  to  have  signed  it — with  a  Is 
ledge  that  it  was  untrue,  and  with  ] 
tinct  intention  to  mislead  those,  wh 
they  were,  to  whose  knowledge  that 
representation  should  come.  The  pla 
is  a  person  to  whose  knowledge  i 
come,  and  upon  him  it  has  acted 
vourably  to  the  extent  of  the  loss  c 
money.  Therefore  it  appears  to 
clearly,  as  far  as  Mr.  Goddard  is 
cerned,  the  action  can  be  maintainc 
the  whole  sum  that  the  plaintiff  ha 
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and  tli&t  at  all  ereiifa,  as  against  Mr. 
Coddaid,  he  will  be  entitled  to  retain  the 
▼erdiot  that  he  has  ffot. 

The  judgment  of  !be  Conrt  below  mnst 

he  reversed  as  far  as  the  bank  is  con- 

^^^n^e^i,  bat  mnst  be  affirmed  as  &r  as 

*^®   OTiginal  liability  of  Mr.  Gkxldard  is 

oonc^xneA. 

BltAMWlLL,   B.,   PiGOTT,  B.,    GrOVB,  J., 

and    Dehman,  J.,  concaried. 

Ci*:ea8BT,   B. — I   concur    on    the    last 
gwtuxd  mentioned  by  my  Lord. 

m^udgment  affirmed  as  to  the  defendant 
Ooddardf  amd  reversed  as  to  the  de- 
fendaifd  Jeweshury. 

Attffix-c^^jg — ^Harper,  Broad  Sc  Battcock,  for  plain- 
^^^Z   Waterhouse  &  Winterbotham,  for  defend- 


»^4.  1 
Jaa.  27  f     ^^^  ^'  ^^^  ^^"^  akothbb. 

Common  pour  cause  de  Vicinage — Cattle 
^^'^^o^e  feasant —  Commoner — Distress, 

\f  ecdUe  which  are  levant  and  cotichant 
JJPf^'i'  a  common  stray  on  to  another,  there 
P"**^  no  inclosure,  a  commoner  upon  the 
'J^^^er  common  has  no  right  to  distrain 
7^»»i.  He  has  no  right  to  take  the  law 
^^o  his  hands,  (he  cattle  being  upon  the 
^^^^'^mon  under  some  colour  of  right, 

I^^laration. — For  that  the  defendants 
^  certain  land  boonded  on  the  north- 
®*Bti  by  common  and  waste  lands  of  the 
'^^^itior  of  Galdbeck,  on  the  north-west  by 
P^*^  of  the  common  and  waste  lands  of 
^^^  manor  of  Uldale,  and  on  the  south  by 
^iddaw  Forest,  took  the  goods  of  the 
ij^intiff,  that  is  to  say,  twenty  Hadwick 
'^^cp,  and  unjustly  detained  the  same 
^S^inst  sureties  ana  pledges  until,  &c, 
^  "Xhe  defendants  avowed  and  made  cog- 


^.  That  the  said  goods  in  the  declara- 

*^xi  mentioned  were  sheep,  and  that  the 

^^d  land  on  which  the  said  sheep  were 

^^en  was  a  portion  of  the  common  and 

^^te  land  of  the  manor  of  Caldbeck,  in  the 

^Jinty  of  Cumberland,  and  the  defendant 

^ichjttd  Scott  well   avows,  and  the  de- 

^^^^i^t,  Thomas  Hudson,  as  bailiif  and 

Kiw  Skbixs,  43.-031 


agent  of  the  said  Richard  Scott,  well 
acknowledges  the  taking  of  the  said 
sheep,  because  they  say  that  before  and  at 
the  time  when,  &c.,  the  said  defendant, 
Richard  Scott,  was  and  still  is  the  pos- 
sessor and  occupier  of  certain  lands  and 
tenements  in  the  manor  and  parish  of 
Caldbeck,  in  the  said  county  of  Cumber- 
land, the  occupiers  whereof  have  for 
thiriy  years  before  this  suit  enjoyed  as  of 
right,  and  without  interruption,  conamon 
of  pasture  over  the  said  common  or 
waste  lands  of  the  said  manor  of  Caldbeck, 
for  all  their  sheep  and  other  commonable 
cattle,  levant  and  couchant,  upon  their 
said  lands  and  tenements,  so  in  the  pos- 
session and  occupation  of  Richard  Scott 
as  aforesaid,  at  all  times  of  the  year, 
as  to  the  said  lands  and  tenements  of 
the  said  Richard  Scott  appertaining,,  and 
because  the  said  sheep  in  the  declaration 
mentioned  at  the  said  time  when,  &c.,  were 
wrongfully  in  and  upon  the  said  common 
and  waste  lands  of  the  said  manor  of 
Caldbeck,  depasturing  and  doing  damage 
there,  so  that  the  defendant  Richard 
Scott  could  not  enjoy  his  said  right  of 
common  as  he  otherwise  could  and  might 
have  done,  the  defendant,  Richard  Scott, 
well  avows,  and  the  defendant,  Thomas 
Hudson,  as  his  bailiff  and  agent,  well 
acknowledges  the  taking  of  the  said  sheep 
on  the  said  common  or  waste  lands  of  the 
said  manor  of  Caldbeck,  and  justly,  Ac., 
as  a  distress  for  the  said  damage. 

4.  That  the  said  goods  in  the  de- 
claration  mentioned  were  sheep,  and  that 
the  said  land  on  which  the  said  sheep 
were  taken  was  a  portion  of  the  common 
and  waste  lands  of  the  Manor  of  Caldbeck, 
in  the  said  county  of  Cumberland,  and 
the  defendant,  Richard  Scott,  well  avows, 
and  the  defendant,  Thomas  Hudson,  well 
acknowledges  the  taking  of  the  said  sheep 
because  they  say  that  before  and  at  the 
time  when,  &c.,  the  said  defendant| 
Richard  Scott,  was  and  still  is  seized  in 
fee  of  certain  lands  and  tenements  in  the 
manor  and  parish  of  Caldbeck,  and  that 
he  and  all  those  whose  estate  he  then 
had  therein  from  time  immemorial  enjoyed 
common  and  pasture  over  the  said  com- 
mon or  waste  lands  of  the  said  manor  of 
Caldbeck,  for  all  their  sheep  and  other 
commonable  cattle,  levant  and  couchant, 
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upon  the  said  lands  and  tenements  of  the 
said  Richard  Scott,  at  all  times  of  the 
jear  a^  to  the  said  lands  and  tenements 
of  the  said  Richard  Scott  appertaining, 
and  becanse  the  said  sheep  in  the  decla- 
ration mentioned  at  the  time  when,  <fec., 
were  wrongMlj  in  and  upon  the  said 
common  and  waste  lands  of  the  said 
manor  of  Caldbeck,  depasturing  and  doing 
damage  thereto,  so  that  the  defendant, 
Richard  Scott,  could  not  enjoy  his  said 
right  of  common  as  he  otherwise  could 
and  might  have  done,  the  defendant, 
Richard  Scott,  well  avows,  and  the  de- 
fendant, Thomas  Hudson,  as  his  bailiff 
and  agent,  well  acknowledges  the  taking 
of  the  said  sheep  in  the  said  common  or 
waste  land  in  the  said  manor  of  Cald- 
beck, and  justly,  &c,y  as  a  distress  for 
the  said  damage. 

The  plaintiff  pleaded,  seventhly,  as  to 
said  second  and  fourth  avowries  and 
cognizances,  among  others  that  the  said 
land,  in  the*decliutttion  mentioned,  was 
at  the  time  when,  &c.,  a  common  here- 
inafter called  Caldbeck  Common,  forming 
part  of  the  common  and  waste  lands 
of  the  manor  of  Caldbeck,  and  by  and 
from  time  immemorial  had  been  con- 
tiguous  to  a  common  hereinafter  called 
IJldale  Common  forming  part  of  the  com- 
mon and  waste  land  of  the  manor  of 
IJldale,  and  had  never  been  divided  or 
separated  from  the  last-mentioned  com- 
mon by  any  hedge  or  fence  whatsoever, 
sufficient  to  prevent  cattle  from  time  to 
time  feeding  on  either  common,  going  or 
escaping  on  to  the  other  common,  and  the 
plaintiff  says  that  from  time  immemorial 
the  cattle  duly  put  on  either  of  the  said 
eommons  in  exercise  of  rights  of  common 
over  such  common,  have  gone  and  es- 
caped and  been  accustomed  to  go  and 
escape  on  to  the  other  common,  and  there 
to  intermix  with  and  feed  with  the  cattle 
from  time  to  time  feeding  on  such  other 
common,  and  the  plaintiff  further  says 
that  the  plaintiff  is  possessed  of  a  mes- 
suage and  lands  in  the  parish  of  Uldale, 
the  occupiers  of  which  for  thirty  years 
before  this  suit  enjoyed  as  of  right  and 
without  interruption,  conmion  of  pasture 
over  Uldale  Common  for  all  their  cattle, 
levant  and  couch  ant,  upon  the  said  land  of 
the  plaintiff  at  all  times  of  the  year  as  to 


the  said  land  of  the  plaintiff  appertai 
And  the  plaintiff  says  that  being  in 
session  of  such  messuage  and  lai 
aforesaid,  just  before  the  time  when 
he  put  the  said  sheep  being  his  own  E 
levant  and  couchant,  upon  the  said  la 
the  plaintiff  upon  the  said  Uldale 
mon  in  exercise  of  his  said  right  of 
mon,  and  the  said  sheep  of  the  ph 
afterwards  and  just  before  the  said 
when,  (fee.,  of  their  own  accord  and 
out  the  knowledge  and  consent  c 
plaintiff  went  and  escaped  out  of  th* 
Uldale  Common  on  to  the  said  Cal< 
Common,  and  intermixed  and  fed  wit 
cattle  then  and  there  feeding  on  tin 
Caldbeck  Common,  and  remained  am 
tinned  on  the  said  Caldbeck  Comm( 
the  occasion  aforesaid,  without  the  I 
ledge  of  the  plaintiff,  and  then  neces 
and  unavoidably  a  little  trod  dowi 
depastured,  &c.,  and  necessarily 
damage,  &c.j  as  in  the  said  avowrie 
cognizances  respectively  mentioned. 

Eighth  Plea.  As  to  the  said  avo 
and  cognizances  of  the  defendant 
bered  2,  3,  4,  5,  6  and  7,  the  pli 
repeats  the  seventh  plea,  changin] 
word  thirty  to  sixty. 

Demurrer  and  joinder. 

Replication. — As  to  the  pleas  b 
plaintiff  pleaded,  and  which  are  nnm 
4,  5,  6,  7,  8  and  9,  the  defendants  aL 
that  the  avowries  and  cognizances  I 
before  mentioned  are  not  mere] 
respect  of  the  said  matters  and  a 
the  said  pleas  attempted  to  be  jus 
but  also  in  respect  of  the  said  sheep 
tioned  in  the  said  pleas  being  more 
were  levant  and  couchant  on  th( 
land  of  the  plaintiff,  and  also  in  re 
of  the  sheep  put  upon  the  said  cor 
of  Uldale  by  all  the  persons  having  i 
of  common  of  pasture  thereon,  being 
than  the  number  of  sheep  proportio 
to  the  extent  of  the  said  comm< 
Uldale  as  compared  with  the  said  coi 
of  Caldbeck,  and  also  in  respect  c 
plaintiff  having  committed  acts 
tioned  in  the  said  avowries  and 
nizances,  to  a  greater  extent  anc 
other  purposes  than  those  mention 
the  said  pleas,  and  attempted  i 
justified. 

Demurrer  and  joinder. 
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BompaSy  for  the  plaintiff. — The  7th 
plea  is  good.  The  passage  at  the  end  of 
the  replication  is  calculated  to  embarrass 
and  ought  to  be  struck  out.  But,  further, 
the  replication  raises  the  question  whether 
a  conunoner  can  distrain  the  cattle  of 
another  on  the  ground  that  ho  has  sur- 
charged  the  common.  It  is  contended 
that  he  cannot  distrain  for  such  a  cause. 

[Blackbuex,  J. — The  judgment  de- 
livered by  Lord  Mansfield,  C.  J.,  in  Hall  v. 
Harding  (1),  is  important  upon  that 
qaestion.     He  cites  the  cases.] 

Yes ;  and  among  others,  Bohert  Man/s 
Case  (2)  in  which  it  was  determined  "  that 
an  action  on  the  case  would  lie,"  and  Lord 
Mansfield  fiirther  says — "But  in  all 
those  remedies  as  the  lord  or  the  other 
oommoners  have  a  colour  of  right,  the 
question  whether  he  has  exceeded  that 
'right,*  must  be  determined  by  an 
indifferent  and  competent  jurisdiction, 
and  not  by  the  commoner  himself.  The 
commoner  therefore  could  not  lawfully 
didrain,  for  that  would  be  making  himself 
his  own  judge  in  a  matter  that  was  un- 
certain in  itself,  and  taking  an  immediate 
execation  upon  his  own  judgment."  He 
also  referred  to  Iforris^s  Ca«e(3)  ;  Atkinson 
T.Teoidale  (4)  ;  PritchardY.  PaweU  (5)  ; 
Jones  V.  Bobin  (G)  ;  Ellis  v.  Bowles  (7^  ; 
Hoddesdcn  v.  Qresil  (8) ;  Dixon  v. 
James  (9)  ;  and  Corhefs  Case  (10). 

Charles  Cronvpton,  for  the  defendant. — 
There  was  no  other  remedy  but  to  dis- 
train. It  is  consistent  with  the  7th  plea 
that  there  were  a  larger  number  of  cattle 
upon  Uldale  common  than  could  properly 
be  put  there.  Although  the  plaintiff  may 
only  have  put  on  his  proper  number,  the 
lord  or  some  other  commoners  may  have 
put  on  more  than  they  ought,  so  that  the 
common  may  have  boon  surcharged  as 
alleged  in  the  replication.    Common  poicr 

(1)  4  Butt.  24^. 

(2)  9  Co.  112. 

(3)  Godb.  185. 

(4)  3  WiU.  278. 

(5)  10  Q,B.  Kep.  689 ;  b.  c.  16  Law  J.  Hep. 
(J^A)  Q,B.  1 66. 

,  (^)  10  Q.B.  Rep.  681 ;  8.  c  16  Law  J.  Rep. 
(»J.)  Q.B.  15. 
(T)  Willes  638. 

(8)  Yelv.  104. 

(9)  Freeman  273 ;  8.  c  2  Lutw.  1233. 
00)  7  Kep.  6a. 


caibse  de  vicinage  is  only  an  excuse  for  a 

trespass.     Sir   Miles   CorheVs  Case  (10) 

shews   that  only  the  proper  number  of 

cattle  can  be  put  on  by  all  the  commoners. 

The  two  bodies  of  commoners  must  be 

looked  at;  if  one   of  such  bodies  puts 

more  cattle  on  to  the  coifimon  than  ought 

to  be  there,  the  right  of  common  pour 

cause  de  vicinage  is  gone.     It  is  a  mere 

excuse  for  a  trespass,  a  permitted  trespass ; 

but  the  plaintiff  cannot  have  the  same 

right  on  Caldbeck  common  as  the  com- 

moners  of  that  common  have.     Hall  v. 

Harding  (1)  is  not  an  authority  for  the 

decision  of  this  case,  for  that  was  not  a 

case  of  common  pour  cause  de  vicinage. 

In  that  case  both  plaintiff  and  defendant 

had  an  interest  in  the  herbage,  while 

here  there  has  been  a  trespass  in  respect 

of  which  the  defendant  might  distrain. 

Blackburn,  J.— I  think  we  need  not 
trouble  Mr.  Bompas  to  reply.     The  real 
question  has  resolved   itself   into   this, 
whether  upon  replevin,  the  avowant  is 
entitled  to   a  return  of  the  cattle.     In 
order  to  establish  that,  he  must  shew  that 
he  distrained  them  damage  feasant  when 
he  had  a  right  to  distrain  cattle  damage 
feasant.  In  the  case  of  Hall  v.  Harding  (1), 
where  the   cattle    had   been    distrained 
damage  feasant  by  one  commoner  and  the 
other  had  surcharged  by  putting  on  more 
cattle  than  the  common  could  support^  it 
was  held  that  the  distress  could  not  be 
made,  because  a  man  must  not  take  the 
remedy  into  his  own  hands,  where  there 
is  a  colour  of  right  and  a  doubtful  question, 
and  that  there  was  in  that  case  a  doubtful 
question.     Then  the  result  is  that  upon 
the  whole  the  right  of  distress  turned 
upon  this,  whenever  there  was  a  colour 
of  right  for  putting  in  the  cattle  a  com- 
moner cannot  distrain,  because  it  would 
be  judging  for  himself  in  a  question  that 
should  be  considered  upon  a  more  com- 
petent  enquiry.      But   where  cattle  are 
put  upon  the  common  without  any  colour 
or  pretence  of  right,  the  commoner  may 
distrain  them,  and  therefore  he  may  dis- 
train the  cattle  of  a  stranger.     The  plain- 
tiff' had  a  colour  of  right  for  putting  on 
his  cattle,  although  in  fact  he  might  have 
exceeded  the  due  number,  therefore  the 
Court  held  the  distress  illegal  and  bad. 
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Now,  in  the  present  case,  the  commoner 
seeks  to  distrain  the  cattle  of  the  plaintiff 
on  the  ground  that  his  original  right 
being  to  put  his  cattle  on  Uldale  common 
which  issMdjacent  to  Caldbeck  common,  the 
two  commons  lying  open  to  each  other, 
and  by  prescriptive  right  there  being  a 
common  powr  cause  de  vicinage,  and  that 
the  plaintiff  having  put  his  cattle  on  to 
his  own  common,  they  strayed  on  to  the 
adjoining  common,  and  were  there  dis- 
trained by  the  defendant  on  the  allegation 
that  the  plaintiff  had  put  on  more  cattle 
than  he  had  a  right  to  do.  The  very 
point  to  be  made  out  is  just  a  matter  which 
IS  debateableand  donbt&l,and  which  w6uld 
depend  upon  an  investigation  to  see 
whether  the  plaintiff  had  originally  put  on 
to  the  common  any  more  cattle  than 
he  had  a  right  to  do.  And  that  is  exactly 
what  Lord  Mansfield  says,  '*  that  where  it 
is  a  doubtful  matter  and  there  is  a  colour 
of  right,  the  commoner  shall  not  take  it 
into  his  own  hands,  and  determine  it 
himself,  and  distrain  damage  feasant." 
That  reason  applies  exactly  to  the  fi&ctB 
of  this  case.  The  matter  which  the 
avowant  has  taken  upon  himself  to  deter- 
mine in  his  own  &vour  is  that  he  may 
have  a  summary  remedy,  and  that  is 

Srecisely  the  same  matter  which  Lord 
[ansfield  in  Hally.  Harding  (1)  said,wa8  a 
matter  which  was  to  be  investigated  by 
the  Courts  of  law  and  not  by  the  person 
who  summarily  takes  it  into  his  own 
hands. 

Then  Lord  Wensleydale  in  delivering 
the  judgment  in  Jones  v.  Bohin  (6)  says, 
"  TMs  nght,  though  not  a  profit  d  prendre, 
nor  properly  an  easement,  but  rather  an 
excuse  for  a  trespass,  has  its  origin  from 
a  presumed  mutual  grant  or  covenant  be- 
tween the  owners  of  each  farm,  that 
neither  of  them  or  their  servants  should  sue 
the  other  or  his  tenants,  or  distrain  or  per- 
haps even  drive  their  cattle  away  so  long 
as  the  farms  should  respectively  lie  open 
to  each  other."  That  irrevocable  license 
given  by  prescription  can  only  be  put  an 
end  to  by  enclosing  the  &rms,  so  that 
they  would  not  lie  open  to  each  other,  but 
while  they  did  remain  open,  that  irrevoc- 
able license  gives  a  man  as  much  colour 
of  right  for  his  cattle  to  go  on  to  the 
adjoining  fiEtrm,  as  there  would  be  when 


they  were  upon  his  own  &rm,  wii 
having  wandered,  as  against  a  fellow- 
moner.  If  he  has  done  wrong  in  pn 
on  too  many  cattle,  he  has  done  w 
against  his  own  fellow-commoner  as  i 
as  against  those  of  the  neighboi 
common.  According  to  HaU  v.  Ha'> 
(1),  his  own  fellow-commoner  C8 
decide  this  case  against  him,  because 
a  doubtful  matter  of  a  colour  of  right 
not  to  be  determined  by  either  pari 
his  own  behalf.  Nor  could  the  adjoi 
owner  decide  the  question  in  the  sdf- 
manner  and  distrain.  It  seems  tc 
that  it  needs  an  authority  to  shew  th 
can  do  so. 

Then  there  was  some  question  as  t 
lord  having  a  right  to  distrain  when  i 
is  a  colour  of  right.  We  will  decide 
when  the  question  arises,  but  in  G 
ofi  Distress,  p.  23,  it  is  determined  ths 
lord  cannot  distrain  where  a  man  i 
in  his  cattle  under  some  colour  of 
of  common.  We  need,  not  further  a< 
to  that. 

I  am  therefore  of  opinion  that  th( 
tress  was  a  wrongful  distress,  and  c 
quently  that  the  plaintiff  is  entitle 
judgment. 

I  should  only  further  observe  tha' 
last  three  lines  of  the  ^replication  ae 
new  assignment  are  to  be  understoc 
struck  out,  because  we  cannot  unden 
what  they  are,  and  they  simply  emba 
the  issue  which  we  have  to  dispose  o 

QuAiN,  J. — I  am  of  the  same  opi 
although  I  had  some  doubt  whethe: 
commoner  cannot  distrain  upon  the  < 
who  has  surcharged  to  the  extent  to  v 
it  is  put  in  the  case  now  before 
Yet  Mr.  Crompton  has  cited  no  authi 
nor  has  he  given  any  reason  satisfa 
to  my  mind,  why  the  rule  that  a{ 
between  commoners  of  the  same  com 
does  not  also  apply  where  there  is 
mon  pour  cause  de  vicinage.  Now 
clearly  decided  in  Dixon  v.  James  (9) 
where  one  commoner  surcharges,  an 
commoner  cannot  distrain.  It  was  p 
Lord  Mansfield,  in  Hill  v.  Harding  (1 
the  ground  that  the  commoner  puttii 
the  cattle  had  a  colour  of  right,  and  it 
case  a  distress  was  not  a  proper  ren 
Here  it  is  stated  in  the  replication 
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ihe  pl&iniiff,  a  commoner  of  Uldalc  Com- 
mon, cLid  surcharge  that  common,  that  is, 
he  pcLt^  on  more  cattle,  I  sappose,  than 
Uldale    Common   could    sapply.      Then 
thoflo    cattle  being  there,  there  being  a 
common  pour  cause  de  vicinage,  between 
the  two  commons,  they  strayed  on  to  Cald- 
heck  Common,  and  a  commoner  of  Cald- 
heck  Common  distrained.     He  therefore 
seeks  to  pat  himself  in  a  better  position 
with  regard  to  those  cattle  which  strayed 
byTirtoe  of  this  right,  whatever  it  may 
be,  than  he  would  have  had  if  he  had  been 
a  oommoner  of  Uldale  Common  itself. 

If  the  general  principle  which  is  laid 

down   in  HaU  v.  Harding  (1)  is  correct, 

tiw  plaintiff  there  having  done  nothing 

eioept  u^der  a  colour  of  right,  having 

Bvcharged  his  own  oommon,  it  seems  to 

fi>lk>w  t^it  the  commoner  of  Caldbeck  Com- 

i^n,  when  the  cattle  strayed  thereby  virtue 

of  this  right  of  inter-commonage,  has  no 

^ttep  right  against  the  owner  of  these 

cattle  thsA  he  would  have  had  if  he  had 

''^cii  a  commoner  of  Uldale  Common.   No 

^^thority  is  cited  to  shew  that  he  was  in 

^   better  position,  and  although  I   had 

^^^xi^e  doubt  about  it  at  first,  I  have  come 

^  the  conclusion  that  no  valid  distinction 

^^^'i  be  suggested  between  the  two.     If, 

^^^^ere  a  man  puts  his  cattle  on  a  common 

'^^^der  colour  of  right,  distress  is  not  the 

Proper  remedy,  then  it  follows,  as  it  seems 

^  lue,  that  these  cattle  having  by  virtue 

^  this  right  strayed  upon  the  other  com- 

^*^oxi,  the  right  which  one  of  those  com- 

'"^oixers  has  is  only  the  same  right  to 

bring  his  action  for  surcharging  Uldale 

Gnomon,  as  he  would  have  had  against  a 

coxrunoner  of  Caldbeck  Common  if  he  had 

^nc  the  same  thing.     I  think  that  the 

plaintiff  is  entitled  to  our  judgment. 

-Abchibald,  J.  —  I    am    of  the  same 

^i^ou.     I  think  it  is  impossible  to  dis- 

^^^^^uiah  this  case,  in  principle,  from  the 

^^«  of  HaU  V.  Harding  (1).     The  only 

?^^^^  in  which  it  has  been  attempted  to 

^J^tinguish  it  by  Mr.  Crompton,  is  that 

^^i«   right    of  oommon  pour    cause    de 

^^^inage  was,  in  its  origin,  a  mere  excuse 

^^^  a  trespass;  but  although  that  may 

^^plain  the  way  in  which  the  right  came 

^^Hginally  into  existence,  yet  unquestion- 

^ly  it  has  grown  into  a  sight  by  a  sort 


of  prescriptive  license,  always  subject  to 
this,  that  by  an  act,  lawful  in  itself,  the 
lord  may  enclose,  or  the  person  who  has 
a  common  on  the  land  upon  which  the 
cattle  are  put  may  enclose,  so  as  to  prevent 
his  own  cattle  from  straying,  and  so  by 
that  means  put  an  end  to  the  right.  Bat 
upon  the  principle  which  is  laid  down  in 
Hall  V.  Harding  (1),  as  applied  to  the 
circumstances  of  this  case,  there  was 
clearly  here  a  colour  of  righfc.  I  think 
that  principle  i^  not  confined  to  cases 
of  this  description,  but  is  one  which  has 
many  analogies  in  law,  that  where  there 
is  a  colour  of  right  the  party  shall  not 
take  the  law  into  his  own  hands ;  there- 
fore, whether  or  not  there  is  any  other 
remedy,  this  is  not  the  remedy  applicable 
to  this  case,  and  our  judgment  ought  to 
be  for  the  plaintiff. 

Judgment  for  plaintiff. 


Attorneye— Bischoff  &  Co.,  agents  for  Waugli, 
Cockermouth,  for  plaintiff;  Sharp  &  Ullithorne, 
for  defendant. 
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'      '     L        COMPANY. 

Negligence — Railway  Company — Cattle 
frightened  and  escaping  from  Control — 
Remoteness  of  Damage, 

Cattle  belonging  to  tlie  plaintiff  were  at 
about  eleven  o*chck  at  night  dn'ven  along 
an  occupation  road  which  crossed  a  branch 
line  of  the  defendants^  railway  on  a  level. 
As  they  were  passing  over  the  crossing  they 
became  friglitened  owing  to  a  number  of 
trucks  being  shunted  by  the  defendants  in  a 
negligent  manner,  atid  six  or  seven  of  them 
escaped  from  the  coiitrol  of  their  drovers 
and  loere  not  seen  till  four  o* clock  in  the 
morning,  lohen  they  were  found  dead  or 
dying  on  the  main  line  of  the  defendants^ 
railway,  which  they  appeared  to  liave 
reached  owing  to  the  defects  in  the  fence  of 
a  garden  and  orchard  adjoining  the  rail' 
way  : — Held,  tliat  there  teas  sufficient  evi' 
dence,  that  the  death  of  the  cattle  was  the 
natural  result  of  the  defendants*  negligence. 

Declaration — That  the  defendants  were 
possessed  of  a  railway  and  certain  railway 
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sidings  near  Wakefield,  and  of  divers 
trucks,  used  by  them  for  the  conyeyance 
of  goods  on  and  oyer  the  railway  and 
the  sidings,  and  the  sidings  crossed  an 
occapaidon  road  near  Wakefield  on  a 
level,  yet  the  defendants  so  carelessly  and 
negligently  managed  their  railway  and 
sidings  and  ^he  tracks  that  the  trucks 
were  suddenly  driven  down  upon  and 
against  certain  cattle  of  the  plaintififs,  while 
the  cattle  were  lawfully  passing  over  the 
crossing  along  the  occupation  road  with- 
out any  notice  or  other  warning  having 
been  given  by  the  servants  of  the  defen- 
dants to  the  persons  then  in  charge  of  the 
same  or  other  precaution  having  been 
taken;  and  by  reason  of  the  premises 
some  of  the  cattle  were  divided  from  the 
persons  in  charge  of  them,  and  were 
frightened  and  escaped  on  to  another 
part  of  the  railway,  and  were  killed  by  a 
passing  train,  and  others  of  the  cattle, 
being  so  frightened  and  divided  from  the 
persons  in  charge  of  them,  ran  along  the 
occupation  road  to  a  place  where  the 
fences  dividing  the  road  from  the  railway 
were  imperfect,  and  escaped  through  a 
fence  on  to  certain  land,  and  thence 
through  another  place  on  to  the  railway 
and  were  killed  by  a  passing  train,  and 
were  lost  to  the  plaintiff;  and  the  plaintiff 
has  been  deprived  of  the  profits  which 
would  have  accrued  to  him  from  the  sale 
of  the  cattle.  Second  count  for  breach 
of  duty  by  the  defendants  in  not  main- 
taining, according  to  the  Railways 
Glauses  Consolidation  Act,  a  proper  fence 
between  land  taken  by  them  and  an 
occupation  road,  whereby  the  plaintiff's 
cattle  escaped  on  to  the  railway,  and  were 
killed  by  a  passing  train. 

Pleas — Not  guilty  ;  that  the  cattle 
were  not  the  plaintiff's ;  to  the  first  count, 
that  the  cattle  were  not  lawfully  passing 
on  the  crossing  ;  to  the  second  count,  that 
the  cattle  were  not  lawfully  passing  on 
the  occupation  road  ;  and,  secondly,  that 
the  defendants  were  not,  so  far  as  the 
railway  was  concerned,  subject  to  the 
Railways  Clauses  Consolidation  Act. 
Joinder  of  issue. 

At  the  trial  before  the  late  Bovill,  C.  J., 
at  the  Leeds  Spring  Assizes,  1873,  the 
following  fiEkcts  were  admitted. 

The  plaintiff  was  a  cattle  dealer,  carry- 


ing on  business  at  Sheffield,  and  regx 
attending  the  Wakefield  cattle  ma 
On  the  night  of  the  24th  of  Septei 
1872,  a  drove  of  twenty-nine  fat  b 
belonging  to  the  plaintiff,  were  drivi 
four  or  five  persons  through  an  arc] 
under  the  main  line  of  the  defend 
railway,  and  then  along  an  occup 
road  which  crossed  a  branch  line  o 
railway  on  a  level.  Near  this  1 
crossing  there  were  sidings,  and  ' 
the  cattle  were  crossing  the  railw 
number  of  trucks  were  shunted  b; 
defendants  down  the  sidings  in  a  negf 
manner  so  as  to  frighten  the  cattle 
cause  part  of  them  to  escape  from  i 
in  charge  of  them.  The  drovers 
unable  to  overtake  six  or  seven  of  t 
and  they  were  not  seen  till  four  o\ 
in  the  morning,  when  they  were  f 
dead  or  dying  on  the  main  branch  o 
defendants'  line,  which  they  had  rea 
by  passing  through  a  garden  and  ore 
in  the  occupation  of  a  tenant  of 
defendants,  and  adjoining  the  rail 
The  fence  of  this  garden  was  not 
cient  to  keep  the  cattle  from  gettin 
or  from  going  on  to  the  railway 
they  had  gone  in.  The  Chief  Jb 
directed  a  nonsuit,  with  leave  for 
plaintiff  to  move  to  enter  a  verdic 
153Z.  ISs, ;  the  Court  to  draw  infen 
of  £a«ct.  A  rule  having  been  obti 
accordingly, 

Price  and  Beasley  shewed  cause.— 
plaintiff  has  no  cause  of  action.  As 
ing  that  the  manner  in  which  the  ti 
were  pushed  down  the  siding  was  a 
of  negligence,  the  fact  remains  thai 
cattle  were  not  injured  by  the  trucks, 
cattle  got  on  to  the  main  line  by  run 
along  the  occupation  road,  and  brea 
through  the  fence  of  the  garden 
orchard.  It  may  be  that  this  fence 
insufficient,  but  the  company  were  u 
no  obligation  to  maintain  it.  By 
Railways  Clauses  Act,  1845  (8 
c.  20),  s.  68,  "  The  company  are  to  i 
sufficient  posts,  rails,  hedges  or  < 
fences  for  separating  land  taken  froc 
use  of  the  railway  from  the  adjoining  ] 
not  so  taken  .  .  or  the  cattle  of  the  ov 
and  occupiers  thereof  from  stn 
thereout."      But  this   section  has 
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otmstmed  to  mean  that  the  company  are 
only  bound  to  maintain  the  fence  as 
between  themselves  and  the  owner  of 
the  groond,  bat  that  there  is  no  corres- 
ponding obligation  towards  the  public — 
The  Manchester  and  Sheffield  Railway 
Company  v.  Wallis  (1).  It  cannot  be 
doubted  that  if  the  cattle  had  been 
frightened  by  the  servants  of  a  different 
company  there  would  have  been  no  cause 
of  action  against  the  present  defendants. 

Field  (/.  W,  MeUor  with  him)  in  sup- 
port of  the  rule. — ^Assuming  that  the 
cattle  were  trespassing  in  the  orchard, 
they  were  driven  there  by  the  negligence 
of  the  defendants'  servants  in  shunting 
the  trucks  upon  them,  and  causing  them 
to  escape  from  the  care  of  those  who  had 
charge  of  them.  In  Holbach  v.  Warner 
(2)  the  plaintiff  and  defendant  were  pos- 
sessed of  adjoining  closes,  and  the  cause 
of  action  was  that  the  occupiers  of  the 
defoidaut's  close  had  been  accustomed 
from  time  immemorial  to  make  the  hedges 
and  fences  between  his  close  and  the 
HTer  Avon  which  ran  between  the  closes, 
80  that  the  cattle  in  the  plaintiff's  close 
should  not  come  into  the  defendant's  close, 
Midthedefendantdid  not  repair  the  hedges, 
ac,  whereby  the  plaintiff's  cattle  went 
out  of  his  close  into  that  close,  and  from 
thenco  into  the  close  of  one  Wilcocks, 
who  sued  and  recovered  against  him  in 
trespass ;  and  in  Poivell  v.  Salisbury  (3), 
where  the  plaintiff  declared  in  case 
against  the  defendant  for  not  repairing 
m  fenoes,  by  which  the  plaintiff's  horses 
escaped  into  the  defendant's  close,  and 
were  there  killed  by  the  falling  of  an  hay- 
stack, it  was  held  that  the  damage  was 
iu)t  too  remote,  and  that  the  action  was 
maintainable. 

[QuAiN,  J.,  referred  to  SedgmcJc  on 
Damages,  4th  ed.,  p.  98,  where  the  case  is 
i&entioned  of  a  shopkeeper  who  was  held 
liable  for  selling  spirits  to  a  slave,  by 
means  of  which  the  slave  became  intoxi- 
cated, lay  out  and  died.  Blackburn,  J. — 
It  could  scarcely  be  said  that  a  publican 
who  sold  brandy  to  a  railway  guard 
would  be  responsible  to  the  widows  of 

(1)  U  Com.  B.  Rep.  213 ;  8.  c.  23  Law  J.  Rep. 
(STA)  C.P.  35. 

(2)  Cro.  Jac.  665. 
(8)  2  y.  &  J.  391. 


passengers  killed  by  the  guard's  negli- 
gence.] 

The  case  of  Lee  v.  Biley  (4),  where, 
through  the  defect  of  a  gate  which  the 
defendant  was  bound  to  repair,  the  de- 
fendant's horse  got  out  of  the  defendant's 
farm  into  an  occupation  road,  and  strayed 
into  plaintiff's  field,  where  it  kicked  the 
plaintiff's  horse,  and  the  damage  was 
held  not  to  be  too  remote,  is,  if  anything, 
stronger  than  the  present  case.  If  it  had 
not  been  for  the  mismanagement  of  the 
trucks  the  cattle  would  have  escaped  un- 
injured. He  also  cited  Hill  v.  The  New 
Biver  Company  (5)  and  Latirrence  v.  Jen^ 
kins  (6). 

Blackburn,  J. — This  is  a  case  which  I 
think  we  may  decide  at  once.  I  am  of 
opinion  that  the  defendants,  the  railway 
company,  are  liable,  and  that  the  rule 
must  be  made  absolute.  It  appears  that 
a  drove  of  cattle  belonging  to  the  plain- 
tiff became  frightened  owing  to  the  ne- 
gligence of  the  company's  servants  in 
allowing  some  trucks  to  run  down  an 
incline.  The  cattle  were  scattered  in 
different  directions,  and  although  the 
drovers  recovered  control  over  some  of 
them,  the  rest  escaped,  and  were  not 
found  till  the  afternoon  of  .the  next  day 
upon  another  part  of  the  defendants'  rail- 
way when  they  were  dead  or  dying 
from  injuries  which  they  had  received. 
Now  it  seems  that  the  cattle  after  es- 
caping from  control  got  on  to  the  rail- 
way through  a  defective  fence  in  a  garden 
and  orchard  in  the  occupation  of  a 
tenant  of  the  defendants,  but  I  think 
that  we  must  look  at  the  case,  and  I 
will  treat  it,  as  if  the  cattle  had  gone 
off  on  to  another  unfenced  railway  and 
had  been  there  injured.  The  question 
is,  are  the  defendants  responsible  for  the 
death  of  the  cattle?  The  well-known 
rule  as  to  the  liability  for  damage  is 
causa  proxima  twn  remota  specfatur,  and 
Lord  Bacon  says — "  It  were  infinite  for 
the  law  to  consider  the  causes  of  actions 
and  their  impulsions  one  of  another, 
therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  of  acts  by 

(4)  34  Law  J.  Rep.  (n.s.)  C.P.  212. 

(6)  18  Law  Times  Rep.  355. 

(6)  42  Law  J.  Rep.  (n.s.)  Q.B.  147. 
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that  without  lookine  to  any  forther 
degree."  Bac.  Max.  Keg.  1.  The  rule 
is  occasionally  difficult  of  application,  but 
in  the  present  case  I  think  it  clear  that 
when  the  cattle  got  off  and  ascaped  from 
control  without  the  fault  of  t^e  plaintiff, 
that  whatever  reasonably  resulted  from 
their  being  unprotected  was  the  causa 
proxima  of  the  escape.  In  earlier  times 
it  might  have  been  held  that  one  who 
frightened  a  tame  falcon  so  as  to  cause 
it  to  escape  from  its  owner  was  answer- 
able to  the  owner,  for  there  the  loss 
of  the  falcon  is  the  direct  result  of  any- 
thing which  causes  it  to  escape  from 
custody.  But  in  the  case  of  tame  ani- 
mals like  cattle,  the  question  will  be, 
was  their  loss  or  death  the  natural  re- 
sult of  their  being  deprived  of  control  ? 
Now  it  is  quite  natural  that  such  animals, 
if  left  at  large,  should  wander  about  and 
fall  into  ditches,  and  a  cow  if  uncontrolled 
would  quite  naturally  make  its  way  on  to 
a  line  of  railway  and  run  the  risk  of  being 
killed  there.  Li  the  present  case  it  is  ad- 
mitted cattle  were  driven  out  of  the  control 
of  the  plaintiff  by  the  defendants'  negli- 
gence, and  as  I  think  that  the  accident 
which  subsequently  befell  them  was  the 
natural  result  of  their  being  deprived  of 
control,  the  defendants  must  be  held  to 
be  responsible.  I  do  not  think  that  any  of 
the  cases  which  have  been  referred  to  are 
in  point,  except  that  of  Latvrence  v.  e/en- 
Jrins  (6),  which,  so  far  as  it  goes,  is  an 
authority  in  favour  of  the  plaintiff. 

QuAiN,  J. — I  am  of  the  same  opinion. 
I  think  that  the  death  of  the  cattle  was 
the  proximate  and  natural  result  of  the 
defendants'  negligence.  The  rule  causa 
proxima  non  remota  spectatur^  has  been 
ofben  stated,  but  there  is  considerable 
difficulty  in  applying  it.  All  that  can 
be  said  is  that  in  actions  of  tort  the 
defendant  is  liable  for  all  the  natural 
and  reasonable  consequencs  of  his  care- 
lessness. Examples  of  this  rule  are  to  be 
found  in  the  case  of  the  squib  thrown 
among  a  crowd  of  persons,  and  then  being 
tossed  about  till  it  exploded  and  injured 
the  plaintiff.  The  distinction  always  is 
between  those  cases  in  which  the  damage 
immediately  results  from  the  incautious 
and  illegal  act  and  those  where  it  has  no 
direct  connection  with  any  such  act.    Ap- 


plying this  principle,  I  think  tlia 
damage  to  the  plaintiff  was  not  so  re 
from  the  injurious  act  as  to  prevent 
from  recovering.  Here  the  mjurion 
was,  that  about  eleven  o'clock  at  : 
the  plaintiff's  cattle  were  frightenc 
an  accident  which  was  the  result  o 
defendants'  carelessness,  and  escf 
from  control  wandered  into  a  dangi 
place,  where  they  were  killed  by  a  pa 
train.  I  think  these  &ct8  are  suffioic 
bring  the  case  within  the  authorities 
to  shew  that  the  damage  is  not  too  re 
from  the  defendants'  breach  of  duty. 

Archibald,  J.  —  I  am  of  the 
opinion.  I  think  that  as  soon  as  the 
are  understood,  thei*e  can  be  no  donl 
to  the  application  of  the  law.  It  e 
clear  that  it  was  impossible  to  regai 
control  of  the  cattle  before  the  ace 
happened,  for  there  is  nothing  to 
that  evety  proper  effort  was  not  mac 
the  drivers  to  overtake  them.  The  < 
of  the  cattle  would, not  have  occurrec 
less  they  had  been  removed  from  coi 
and  it  was  therefore  the  result  o1 
negligence  which  was  the  original  < 
of  their  escape. 

Rule  ahsoh 

Attorneys — Clarke  &  Son,  agents  for  Waini 
&  Mander,  Wakefield,  for  plaintiff;  C 
Woodcock  &  Ryland,  agenUi  for  T.  A. 
Grundy  &  Co.,  Manchester,  for  defendant 
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Quarter  Sessions  —  Appeal  —  Pow 
state  Case, 

"Upon  an  application  to  enter  aiu 
spite  an  appeal,  the  Court  of  Qu 
Sessions  Jias  no  power  to  state  a  ig 
case ;  and  the  Court  of  Queen's  Bene) 
take  no  notice  of  the  facts  of  a  case  so  8 

• 

[For  the  report  of  the  above  cas' 
43  Law  J.  Rep.  (n.s.)  M.C.  57.] 
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Security  for  Costs —Pladnitff  resident  in 
Scotland— Judgment  Extensions  Act  (31  8f 
32  Vict,  c.  54),  s,  2. 

By  s,  2  of  31  ^  32  Vict,  c.  54,  a  certify 
caie  of  a  judgment  obtained  or  entered  up 
in  any  of  the   Courts  of  Queen's   Bench,  * 
Common  Pleas,  or  Exchequer,  may  he  regis- 
tered in  Edinburgh,  and  from  the  date  of 
ngistraiion  shall  be  of  the  sa/me  force  and 
i§ect  as  a  decreet  of  the  Court  of  Session, 
and  aU  proceedings  shall  and  may  be  had 
cmd  taken  on  an  extract  of  such  certificate, 
«  if  the  judgment  of  which  it  is  a  certificate 
lad  been  a  decreet  originally  pronounced 
m  the  Court  of  Session,  ^c, : — Held,  that 
ike  fffed,  of  this    enactment  is  that  the 
noion  for  the  old  practice  of  staying  pro- 
uedings  unless   a  plaint^   who   perma- 
nenUy  resides   in   Scotland  gives  security 
fcr  costs,  has  now  ceased,  and  that  proceed' 
ingt  mil  not  be  now  stayed  on  such  grounds. 

This  was  an  application  for  a  rale  call- 
iiig  upon  the  pliuntiff  to  shew  canse  why 
the  proceedings  in  the  action  should  not  be 
stayed,  unless  the  plaintiff  gave  security 
for  costs  in  case  a  verdict  was  given 
against  him. 

The  plaintiff  resided  in  Scotland,  and  a 
summons  was  taken  out  by  the  defendant 
to  compel  the  plaintiff  to  give  security. 
The  Master  rerased  to  make  any  order, 
and  upon  appeal  to  Martin  B.,  at  Cham- 
hers,  the  learned  Judge  referred  the 
matter  to  the  Cfourt. 

Lanyon  moved  for  the  rule. — There  is 

no  reason   why  the  prevailing   pra<;tice 

should  be  altered.     The  defendant  has  a 

right  to  call  upon  the  plaintiff  to  give 

costs,  because  although  the  31  &  32  Vict. 

c  54.  8.  2,  enables  him,  on  production  at 

the  office  in  Edinburgh  of  a  certificate  of 

the  judgment  which  he  has  obtained,  to 

register  such  certificate,  he  is  not  thereby 

placed  in  the  same  position  as  he  would 

be  if  the  plaintiff  had  been  resident  in 

England,  in  which  case  they  would  be  on 

equal  terms.      The  practice  is  described 

in  2  Ch,  Arch,  Pr,  12  ed.  p.  1,414,  as  fol- 

k)WB — "  If  the  plaintiff,  whether  sueing  in 

an  individual  or  in  a  representative  capa- 

5sw  SmnHi  48.— (I.B. 


city,  and  whether  for  his  own  benefit  or 
that  of  another,  permanently  reside 
abroad,  or  even  in  Ireland  or  Scotland,  or 
elsewhere  out  of  the  jurisdiction  of  the 
Court,  the  Court  or  a  Judge  will  stay  the 
proceedings  in  the  action  until  he  give 
security  for  costs  to  the  satisfaction  of  one 
of  tlie  Masters."  All  the  cases  are  there 
referred  to.  So  here  the  master  should 
have  stayed  the  proceeding.  The  de- 
fendant has  not  the  same  security  as  the ' 
plaintiff  has.  The  31  &  32  Vict.  c.  54  in 
itself  affords  some  evidence  that  it  was 
not  intended  to  deprive  the  defendant 
of  his  right  to  have  the  proceedings 
stayed,  unless  the  plaintiff  gave  security 
for  costs.  The  fifth  section  refers  to  the 
certificate  mentioned  in  s.  2,  and  pro- 
vides that  it  shall  not  be  necessary  for 
any  plaintiff  in  any  of  the  aforesaid  Courts 
in  England,  resident  in  Ireland  or  Scot- 
land, or  any  plaintiff  in  any  of  the  afore- 
said Courts  in  Ireland  resident  in  England 
or  Scotland,  in  any  proceeding  had  or 
taken  on  such  certificate,  to  find  security 
for  costs  in  respect  of  such  residence,  un- 
less on  special  grounds  a  Judge  or  the 
Court  shall  otherwise  order.  There 
being  a  special  provision  as  to  the  security 
for  costs  in  this  matter,  it  must  be  pre- 
sumed that  it  was  not  intended  that  the 
old  practice  should  be  altered.  There  is 
no  actual  decision  on  the  point. 

Lewis  appeared  to  shew  cause  in  the 
first  instance. 

Blackburn,  J. — I  think  that  there  is 
no  occasion  to  grant  a  rule  nisi.  This 
seems  to  be  plain  when  we  look  to  the 
origin  of  the  rule  of  practice  which  is  to 
be  found  in  Pray  v.  Edie  (1).  In  that 
case  a  rule  had  been  obtained  to  shew 
cause  why  the  proceedings  in  the  cause 
should  not  be  stayed  till  the  plaintiff,  who 
resided  in  Georgia,  in  North  America, 
gave  security  for  the  costs,  in  case  a  ver- 
dict was  given  against  him.  Cause  was 
shewn  against  the  rule  on  the  ground 
that  such  a  rule  was  never  granted  unless 
under  very  peculiar  circumstances,  and 
some  cases  were  referred  to,  but  Buller,  J., 
said:  "There  have  been  several  late 
cases  to  the  contrary,  and  for  this  reason, 

(1)  1  Term  Rep.  267. 
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that  if  a  verdict  be  given  against  the 
plaintiff  he  is  not  within  the  reach  of  oar 
law  so  as  to  have  process  served  npon 
him  for  the  costs,"  and  the  rule  was  made 
absolute.  And  the  practice  was  applied 
in  Fitzgerald  v.  Whitmore  (2),  where  the 
plaintiff  was  an  Irishman,  residing  in 
Ireland.  Bat  now  the  question  is  whe- 
ther the  reason  for  the  practice,  as  ex- 
plained by  BuUer,  J.,  has  not  ceased.  By 
the  31  &  32  Vict.  c.  54,  plaintiffs  resident 
in  Ireland  and  Scotland  are  brought  within 
the  reach  of  our  law.  The  substance  of 
the  enactment  in  s.  1,  as  to  Ireland,  and 
in  s.  2,  as  to  Scotland,  is  that  where  a 
judgment  has  been  obtained  in  England 
for  costs,  upon  the  production  of  a  certi- 
ficate of  such  judgment  in  the  office  in 
Edinburgh  or  Dublin  respectively,  regis- 
tration may  be  had  and  process  issued  in 
the  Courts  in  those  countries  respectively. 
The  practice  is  thus  assimilated  to  that 
which  prevailed  in  the  county  palatine  of 
Lancaster,  into  which,  until  the  passing 
of  the  Common  Law  Procedure  Act,  1852, 
s.  122,  our  writs  did  not  run ;  it  has 
not  been  the  practice  to  require  a  plaintiff 
resident  in  the  county  palatine  to  give 
security  for  costs.  Mr.  Dmyon  contends 
that  the  defendant  h^s  not  the  same 
remedy  as  the  plaintiff  has,  because  the 
process  of  the  Courts  in  Scx^tland  is  not 
identical  with  the  process  of  our  Courts, 
but  I  think  that  we  must  take  it  to  be 
as  effective  as  oup  process  is.  I  think, 
therefore,  that  the  reason  for  the  old  prac- 
tice having  ceased,  cessanie  rati&tie  cessat 
lex.  The  Master  was  right  in  refusing  to 
stay  proceedings.  I  do  not  think  that 
upon  the  enactment  in  the  fifth  section 
any  sound  argument  can  be  founded  to 
shew  that  the  Legislature  intended  the 
old  practice  should  continue  in  use. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  reason  for  the  old  practice  is  that 
which  is  given  by  Boiler,  J.,  in  Fray  v. 
Edie  (1).  That  reason  is  now  gone, 
and  the  practice  founded  upon  it  is  no 
longer  applicable  to  the  case  now  before 
us.  A  defendant  has  now  the  power  of 
issuing  process  against  an  Irishman  or 
Scotchman  bringing  an  action  against 
him   in    our    Courts,  and    the    rule  of 


practice  is  abolished  so  &r  as  such  ] 
tiffs  are  concerned.  I  was  at  first  s 
at  what  has  been  said  upon  the 
section.  Probably  there  was  some 
whether  security  for  costs  might  n 
required  in  cases  coming  withir 
proviso  in  s.  3,  which  provides  for 
cates  of  extracts  from  decreets  obtaii 
the  Court  of  Session  being  register 
England,  but  at  any  rate  the  fifth  s< 
does  not  shew  that  the  old  practice  i 
Courts  is  to  be  kept  up. 

Archibald,  J. — I  am  of  the 
opim'on.  The  practice  of  staying 
ceedings,  unless  security  for  coi 
given,  has  grown  up  gradually.^ 
Tidd's  Practice,  8th  ed.  p.  571 
find  how  it  has  grown  up, 
is  there  stated  as  follows :  "  But, 
although  a  plaintiff  is  not  compella 
give  security  for  costs  merely 
foreigner  if  he  reside  in  this  coi 
yet,  whether  he  be  a  foreigner  or  n 
if  he  reside  abroad  out  of  the  reach 
process  of  the  Court,  the  proceeding! 
m  general,  be  stayed  till  his  retu 
security  be  given  for  the  pay  me 
costs.*'  The  reason,  therefore,  is  th 
process  of  the  Court  will  not  read 
as  he  is  resident  abroad.  But  wc 
that  a  remedy  is  given  to  the  dofe: 
by  the  31  &  32  Vict,  c  54,  and  the  r 
having  ceased,  so  also  does  the  pr 
cease.  I  agree  with  what  my  br 
Quain  has  said  as  to  the  fifth  section 
third  section  provides  that  no  certi 
shall  be  registered  more  than  t 
months  afber  the  date  of  the  de 
&o.,  and  the  fifth  section  provides  t 
shall  not  be  necessary  for  any  pli 
under  the  circumstances  mentioned  tl 
to  find  security  for  costs. 

Biule  refm 


Attorneys — Lewis,   Munns  &  Co.,  for  pla 
Hollnms,  Son  &  Coward,  for  defendan 


(2)  1  Term  Bep.  362. 
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WALL  V,  THE  CITY  OF  LONDON 
BEAL  P&OPSBTT  COMFANT. 


Action — Damages — Nominal  or  StibstaU' 
tial — Agreement  to  grant  an  Entrance — 
Failure  to  carry  out  Agreement, 

The  plaintiff  was  entitled  to  the  residAie 
of  a  lea^e  of  the  Bell  Inn,  part  of  which  had 
been  underlet.  Tits  defendants  became  the 
assignees  of  the  underlease  and  of  a  term 
of  100  years,  the  reversion  of  the  lease. 
They  had  contracted  for  the  purchase  of  the 
freehold  and  other  premises,  all  of  which 
\cere  shortly  to  he  conveyed  to  them,  Tlie 
flaintiff  agreed  to  surrender  part  of  the 
j^emises  in  his  lease,  and  the  defendants 
agreed  to  grant  to  him  a  certain  entrance 
rhich  should  he  vnade  upon  the  premises 
which  the  defendants  had  contracted  topur^ 
chase,  and  which  he  was  to  enjoy  during  the 
reiidue  of  the  term  for  which  he  held  the 
BeU,  The  defendamis  also  agreed  within 
aghi  months  to  execute  a  lea^e  of  the  en- 
tranee  with  a  covenant  for  quiet  enjoyment. 
The  plaintiff  carried  out  his  agreement  to 
the  suhstantial  advantage  of  the  defendants, 
icho  also  mude  the  entrance  and  put  Ihe 
phuniiff  into  possession  of  it.  The  defend' 
ants  bona  fide  believed  that  they  had  power 
iodo  aU  that  they  promised  to  do,  but  they 
icere  unahle  to  give  possession  of  the  en- 
trance to  the  plaintiff,  inasmuch  as  part  of 
ihe  ground  tipon  which  it  was  made,  turned 
out  to  be  tlie  property  of  oilier  persons : — 
Hdd,  that  the  plaintiff  was  entitled  to  main- 
tain  an  action  against  the  defendants  for 
more  than  nominal  damages,  but  that  the  rule 
of  law  laid  down  in  Flnreau  v,  Thomhill,  2 
Wm,  Bl,  1,078,  did  not  apply  to  the  case. 

This  was  a  Case  stated  by  an  arbitrator. 

1.  By  deed,  dated  the  14th  day  of 
January,  1857,  made  between  James 
Pascall  of  the  one  part  and  John  Pearce 
of  the  other  part,  certain  premises  therein 
described  consisting  of  "The  Bell  Tavern" 
and  a  Hoose  adjoining  thereto.  No.  4, 
Bell  Yard,  were  leased  by  the  said  James 
Pascall  to  the  said  John  Pearce,  for 
twenty-seven  years,  from  the  24th  June, 
1856,  in  consideration  of  a  premium  of 
400Z.,  and  at  a  rent  of  12QI,  per  annum. 

2.  By  an  indenture  dated  the  28rd  day 
of  Korember,    1808,    the  plaintiff  had 


become  the  assignee  of  this  term  in  con- 
sideration of  a  premium  of  2,750Z. 

3.  By  an  indenture  of  underlease  dated 
the  10th  day  of  January,  1870,  the  house 
No.  4,  Bell  Yard  (except  the  cellar  and  a 
room  on  the  first  floor),  was  underlet  by 
the  plaintiff  to  Robert  Johnson,  for 
thirteen  and  a  half  years  (loss  three  days) 
from  the  25th  December,  1869,  at  751,  per 
annum. 

4.  The  plaintiff  then  was  and  has  con- 
tinued to  be  up  to  the  present  time,  and 
still  is  in  the  occupation  of  the  "Bell 
Tavern,"  and  was  and  is  carrying  on  there 
his  trade  and  business  as  a  tavern  keeper 
and  licensed  victualler. 

5.  At  some  time  previous  to  the  making 
of  the  agreement  of  the  6th  September, 
1871,  hereinafter  mentioned,  the  reversion 
in  all  the  premises  comprised  in  the  said 
lease  of  the  14th  January,  1857,  imme- 
diately expectant  on  the  determination  of 
that  lease,  had  become  vested  in  the 
defendants,  and  they  had  also  become 
entitled  to  the  term  created  by  the  under- 
lease of  the  10th  January,  1870. 

6.  The  defendants  caused  to  be  served 
upon  the  plaintiff  a  notice  or  notices 
under  the  Building  Acts,  for  the  purpose 
of  enabling  them  to  make  certain  altera- 
tions in  the  premises  No.  4,  Bell  Yard, 
and  in  other  premises  belonging  to  the 
defendants  adjoining  the  "  BeU  Tavern." 
Differences  arose  thereon  between  the 
plaintiff  and  the  defendants,  and  in  the 
result  an  agreement  bearing  date  the  6th 
day  of  September,  1871,  was  entered  into 
between  them. 

7.  The  questions  in  the  present  case 
relate  only  to  the  new  entrance  to  the 
"Bell  Tavern,"  from  St.  MichaePs 
Alley,  and  subject  thereto  and  to  some 
minor  questions  immaterial  for  the  pur- 
poses of  this  case,  it  may  be  taken  that 
the  said  agreement  has  been  perfoimed 
and  carried  into  effect. 

8.  The  defendants  have  pulled  down 
No.  4,  Bell  Yard,  and  erected  new  build- 
ings upon  the  site  thereof,  and  have 
derived  substantial  and  permanent  benefit 
from  the  said  agreement. 

9.  The  defendants  in  order  to  carry  out 
the  provisions  of  Article  5  of  the  said 
agreement  removed  these  walls  over  a 
width  of  four  feet,  so  as  to  make  a  new 


76 


COURT  OF  QUEEN'S  BENCH: 


[N.8. 


side  entrance  four  feet  wide,  to  a 
luncheon  bar  in  the  ''Bell  Tavern,"  as 
provided  in  article  8  of  the  said  agree- 
ment. The  work  was  completed  by  the 
20th  September,  1871,  but  was  not  opened 
for  the  use  of  customers  until  after  the 
completion  by  the  plaintiff  of  the  altera- 
tions in  his  premises,  mentioned  in  the 
next  succeeding  paragraphs  of  this  case. 

10.  For  the  purpose  of  complying  on 
his  part  with  the  provisions  of  article  8 
of  the  said  agreement,  and  in  order  to 
make  the  new  entrance  available  and  have 
the  intended  benefit  therefrom,  the  plaintiff 
incurred  certain  expenses  in  and  about 
making  a  new  side  door  to  the  "  Bell 
Tavern,"  fitting  up  a  luncheon  bar  and 
otherwise. 

11.  The  new  entrance  was  first  opened 
for  the  use  of  customers  upon  the  19th 
day  of  February,  1872,  and  remained  open 
during  the  19th  and  part  of  the  20th 
February,  1872,  and  was  used  by  cus- 
tomers of  the  plaintiff  on  those  days  as  an 
entrance  to  the  new  luncheon  bar.  But 
in  the  course  of  the  latter  days  the  follow- 
ing notice  was  served  upon  the  plaintiff 
(among  others)  on  behalf  of  the  rector, 
churchwardens  and  trustees  of  the  parish 
of  St.  Michael,  Comhill,  and  by  their 
authority — 

"  To  the  City  of  Londen  Real  Property 
Company  Limited,  Mr.  Edwin  A.  B.  Croc- 
kett, their  surveyor,  Mr.  Charles  Wall, 
the  tenant  of  the  '  Bell '  public-house,'and 
to  all  others  whom  it  may  concern : 

"  Take  notice  that  you,  and  each  and 
every  of  you,  are  hereby  required  by  the 
rector,  churchwardens  and  trustees  of 
the  parish  of  St.  Michael,  Comhill, 
in  the  City  of  London,  forthwith  to  rein- 
state the  boundary  wall  of  the  said  parish 
of  St.  Michael,  Comhill,  at  the  east 
end  of  St.  Michael's  Alley,  Comhill, 
adjoining  the  '  Bell '  publichouse,  and  to 
shut  up  and  effectually  close  the  door 
leading  from  the  said  publichouse  to  the 
area,  the  property  of  the  said  parish,  runn- 
ing from  the  said  publichouse  to  St. 
Michael's  Alley  aforesaid.  And  further, 
that  in  the  event  of  your  non-compliance 
with  this  notice  within  forty-eight  hours, 
it  is  the  intention  of  the  said  rector, 
churchwardens  and  trustees,  immediately 
thereafter  to  enclose  the  area  and  shut  up 


the    same.     Dated    this   20th    day    of 
Febmary,  1872.    Yours,  &c. 

"  Hy  Hoppe," 
"  3,  Sun  Court,  Comhill,  vestry  clerk 
and  solicitor  for  the  said  parish,  rector, 
churchwardens  and  trustees." 

12.  This  notice  not  having  been  com- 
plied with,  the  said  rector,  churchwardens 
and  trustees,  some  two  or  three  days  after- 
wards, caused  two  hoardings  to  be  erected, 
one  across  the  whole  width  of  the  new 
entrance.  These  hoardings  have  remained 
there  ever  since,  and  from  the  time  of 
their  erection  the  plaintiff  and  his  cus- 
tomers have  had  no  access  to  the  tavern. 

13.  So  far  as  concerns  a  strip  of  land 
of  the  width  of  about  one  foot  eleven 
inches  next  St.  Michael's  Alley,  and  of  two 
feet  three  inches  next  the  "  Bell  Tavern," 
the  said  parish  authorities  were  clearly 
justified  in  giving  the  said  notice  and  in 
erecting  so  much  of  the  said  hoarding  as 
fences  off  the  same.  The  piece  of  land  in 
question  had  been  duly  conveyed  to  them 
by  a  Mr.  Arthur  Saltmarshe,by  deed  dated 
the  1st  August,  1857,  and  has  ever  since 
continued  and  still  is  vested  in  them  in  fee. 

14.  The  parochial  authorities  claim  to 
be  entitled  to  the  wall  between  the  piece  of 
land  and  St.  Michael's  Alley,  which  had 
been  so  removed  by  the  defendants  as  afore- 
said, and  contend  that  the  defendants  were 
not  entitled  to  remove  the  said  wall  or  to 
make  any  entrance  or  give  any  access  to 
the  "  Bell  Tavern  "  through  the  said  wall 
or  over  its  site.  It  has  not  been  made  out 
to  my  satisfaction  whether  this  claim  and 
contention  is  well  founded  or  not,  but  it 
appears  to  me  to  be  immaterial,  for  the 
purposes  of  the  present  case,  to  decide  this, 
inasmuch  as  I  find  as  a  fact  that  an 
entrance  would  have  been  of  no  practical 
use  or  value  to  the  plaintiff,  and  that  the 
damage  to  him  has  not  been  to  any  appre- 
ciable extent  increased  by  the  erection  of 
the  hoardings. 

15.  The  defendants  before  and  at  the 
time  they  made  the  agreement  of  the  6th 
September,  1871,  and  from  thence  until 
and  after  the  20th  February,  1872,  were 
in  the  bona  fide  belief  that  they  were 
owners  in  fee  simple  in  possession  of 
the  whole  of  the  land  and  that  they 
were  entitled  to  remove  the  said  walls 
and  to    make  such   entranoe  four  feet 
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wide  and  grant  the  use  of  it.  The  con- 
Teyance  nnder  which  they  held  the  adjoin- 
ing property  on  the  north  of  that  land 
purported  to  convey  to  them  the  whole 
of  the  said  land,  including  thev.  walls 
80  pulled  down  by  them,  and  they  had 
no  notice  of  the  conveyance  by  Mr. 
Saltmarshe  in  August,  1857.  I  find  as  a 
fact  that  no  negligence  or  want  of  due 
care  can  be  inlputed  to  the  defendants  for 
not  becoming  aware  of  the  last  mentioned 
conveyance,  or  for  acting  on  the  assump- 
tion uat  they  were  themselves  owners  in 
fee  simple  of  the  whole. 

16.  No  negligence  or  want  of  due  care 
can  be  imputed  to  the  plaintiff. 

17.  The  action  is  brought  upon  the 
agreement  of  the  6th  September,  1871, 
and  the  breaches  alleged  (so  far  as  they 
are  material  to  this  case),  are  that  the 
defendants  did  not  "make  an  entrance  to 
the  said  '  Bell  Tavern '  from  the  said  St. 
Michael's  Alley,  four  feet  wide,  nor  grant 
to  the  plaintiff  the  use  of  the  said  entrance 
from  St.  Michael's  Alley,  at  all  times  during 
the  residue  of  the  said  term  for  which  the 
pJaintiff  was  possessed  of  the  said  '  Bell 
Tavern,'  nor  execute  a  lease  at  the  expense 
of  the  defendants  of  (inter  alia)  the  said 
entrance  to  the '  Bell  Tavern'  as  aforesaid, 
to  the  plaintiff,  his  executors,  administra- 
tors and  assigns."  The  plaintiff  claimed 
as  special  damage  arising  from  this,  that 
he  had  been  unable  to  obtain  an  entrance 
to  the  luncheon  bar  before  mentioned,  and 
had  been  unable  to  use  the  luncheon  bar, 
and  had  thereby  lost  the  moneys  expended 
by  him  in  the  building,  construction  and 
fitting  up  of  the  said  luncheon  bar,  and 
had  lost  other  divers  large  sums  of  money 
and  profits  which  he  would  have  derived 
from  the  use  thereof. 

To  this  the  defendants  pleaded  a  denial 
of  the  agreement  as  alleged  and  a  denial 
of  the  breaches. 

18.  No  lease  of  the  said  entrance  to  the 
luncheon  bar  or  of  any  part  of  the  land 
over  which  the  same  was  to  be  made,  has 
been  executed  by  the  defendants  to  the 
plaintiff  under  article  9  of  the  agreement  of 
the  6th  September,  1871.  The  action  was 
commenced  upon  the  9th  day  of  May,  1872. 

19.  It  is  to  bo  assumed  for  the  purposes 
of  this  case,  that  if  the  new  entrance  had 
lemained  open  and  unobstructed,  and  if 


during  the  residue  of  the  term  created  by 
the  lease  of  the  14th  January,  1857,  it 
could  have  been  used  by  customers  in  con- 
formity with  article  8  of  the  agreement ; 
the  plaintiff  or  any  other  person  carrying 
on  the  business  of  a  tavern  keeper  and 
licensed  victualler  in  the  "  Bell  Tavern," 
could  and  would  have  made  a  certain 
additional  profit  by  reason  of  such 
entrance  way  and  the  access  thereby 
given  to  the  luncheon  bar,  and  it  is 
further  to  be  assumed  that  such  lease 
would  in  that  case  have  been  of  greater 
value  in  the  market  than  it  would  have 
been  without  such  entrance  and  access. 

20.  The  plaintiff  contends — 

First.  That  under  the  agreement  of  the 
6fch  September,  1871,  he  was  entitled  to 
have  the  use  and  benefit  of  the  new  en- 
trance as  an  access  to  his  luncheon  bar,  and 
for  the  purposes  contemplated  by  that 
agreement,  during  the  whole  residue  of  the 
term  of  the  lease  of  the  14th  January, 
1857,  and  is  entitled  to  estimate  his 
damages  upon  that  footing. 

Second.  That  in  estimating  his  damages 
upon  that  footing  he  is  entitled  to  such  a 
sum]  as  will  fairly  compensate  him  as  the 
occupier  of  and  as  carrying  on  his  business 
in  the  "  Bell  Tavern,"  for  the  loss  of  the 
profits  which  he  might  have  expected  to 
make  if  he  had  the  use  and  benefit  of  such 
•new  entrance. 

Third.  Thatif  not  entitled  to  this  extent, 
he  is  entitled  to  the  difference  in  value  in 
the  market  between  the  value  which  his 
premises  would  have  had  in  the  market,  if 
the  defendants  had  been  able  to  carry  out 
and  had  carried  out  their  agreement,  and 
their  value  without  such  entrance  and 
access. 

Fourth.  That  at  any  rate  he  is  entitled 
to  damages  in  respect  of  his  expenditure 
as  mentioned  in  paragraph  10  of  this  case, 
or  so  much  of  such  expenditure  as  for 
want  of  such  entrance  and  access  has 
become  useless  and  unprofitable. 

21.  The  defendants  contend — 

First.  That  the  action  is  not  maintain- 
able except  in  respect  of  their  not  having 
executed  the  formal  lease  by  the  appointed 
day. 

Second.  That  for  this  breach  the  plain- 
tiff is  entitled  to  recover  nominal  damages 
only,  inasmuch  aa  he  was  entitled  only  to  a 
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lease  of  the  said  entrance  subject  to  cove- 
nants and  conditions  similar  to  the  cove- 
nants and  conditions  contained  in  the  said 
indenture  of  lease  of  the  14th  January, 
1857,  in  which  indenture  the  covenant  for 
quiet  enjoyment  is  limited  to  the  acts  of 
the  lessor,  his  executors,  administrators  or 
assigns,  or  of  any  other  person  or  persons 
lawfully  claiming  or  to  claim  by,  firom  or 
under  him  or  them. 

Third.  That  even  if  the  plaintiff  is  en- 
titled to  substantial  damages  upon  this  or 
any  of  the  other  breaches  alleged  in  the 
declaration,  he  is  not  entitled  to  recover 
more  than  so  much  of  his  expenditure 
mentioned  in  paragraph  10  of  this  case  as 
become  useless  and  unprofitable  for  want 
of  such  entrance,  way  and  access. 

22.  The  Court  is  to  be  at  liberty  to 
draw  all  inferences  of  fact  which  a  jury 
might  draw. 

23.  The  questions  for  the  opinion  of 
the  Court  are — 

First.  Whether  the  plaintiff  is  entitled 
to  nominal  damages  only. 

Second.  Whether  the  plaintiff,  if  en- 
titled to  substantial  damages,  is  right  in 
either  or  any  of  his  contentions  as  to  the 
manner  of  estimating  such  damages 
stated  in  paragraph  20  of  this  case,  or 
whether  such  damages,  ought  to  be  as- 
sessed upon  any  other  and  what  principle. 

The  Court  isrespectfully  requested  to  re- 
mit  this  case  tome  with  its  opinion  thereon, 
so  that  I  may  proceed  to  make  my  final 
award  upon  the  matter  so  referred  to  me. 

The  following  extracts  from  the  agree- 
ment of  the  6th  of  September,  1871,  are 
taken  firom  the  written  judgment  of  the 
Court — 

By  the  recitals  in  the  agreement  of  the 
6th  of  September,  1871,  it  appeared  that 
the  plaintiff  was  entitled  to  the  residue  of 
a  lease  for  twenty-seven  years,  from  1857, 
of  the  Bell  Inn  situated  in  Bell  Yard, 
part  of  which  had  been  underlet.  That 
the  defendants  had  become  assignees  of 
that  under  lease,  and  also  of  a  term  for 
150  years,  being  the  reversion  immediately 
expectant  on  the  lease  of  the  Bell  Inn 
vested  in  the  plaintiff. 

There  was  then  a  recital  that  the  de- 
fendants had  contracted  for  the  purchase 
of  the  freehold  of  the  Bell  Inn  together 
with  other  premises,  situated  in  the  Bell 


Yard,  and  that  the  same  would  si 
be  conveyed  to  them  in  fee  simple. 
that  for  the  purpose  of  enabling  tfa 
fendants  to  make  alterations  both  i 
Bell  Inn  and  in  the  other  premises, 
tracted  to  be  sold  of  them,  it  had 
agreed  that  the  plaintiff  should  sum 
part  of  the  premises  in  his  lease,  and 
the  agreement  should  be  entered 
thereaJPber  expressed.  The  operative 
of  the  agreement,  as  fiur  as  material 
that  it  is  agreed  that  the  defendants  si 
forthwith  give  a  grant  to  the  plainti 
the  term  thereinafber  mentioned,  of, 
alia,  the  use  and  enjoyment  of  an  enti 
to  the  BeU  from  St.  Michael's  Alii 
shewn  upon  the  plan  attached  to  the  a 
ment.  This  entrance  was  on  the  prei 
contracted  to  be  purchased  by  the  de 
ants,  and  formed  no  part  of  the  Bell 

There  were  then  stipulations  tha^ 
plaintiff  should  surrender  part  of 
leasehold  interest  in  the  Bell  Tnp^ 
that  the  defendants  should  make  al 
tions  described  in  the  i^reemeni, 
amongst  others,  that  the  defendants  si 
remove  a  portion  of  the  existing  buij 
between  St.  Michael's  Alley  and  the 
Inn,  and  make  an  entrance  to  the 
four  feet  wide,  and  should  grant  tc 
plaintiff  the  use  of  the  said  entrant 
all  times  during  the  residue  of  the  i 
for  which  he  held  the  Bell  subje< 
certain  provisions. 

Then  followed  an  agreement  thai 
defendants  should  complete  part  oi 
alterations  within  six  months,  and  si 
within  eight  months  execute  a  lease 
pepper-corn  rent  to  the  plaintiff  of^ 
alia,  the  entrance  aforesaid  for  a  ter: 
years,  co-extensive  with  the  temi 
which  he  held  the  Bell,  and  cental 
covenants  and  conditions  similar  to  \ 
contained  in  his  present  lease. 

One  of  the  covenants  in  that  lease  i 
covenant  by  the  lessor,  that  the  li 
should  quietly  enjoy  the  premises  wit 
disturbance  from  the  lessor,  or  \ 
claiming  under  him. 

The    Special    Case  was    argued 
Jan.  20)  by— 

J.Brow7ie  (Ledgard  with  him),  fo 
plaintiff. 

Watkin  WUUam*  argued  for  thi 
fendants. 
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In  oonBeqnenoe  of  the  special  nature 
of  the  case,  and  the  point  upon  which 
the  jadgment  of  the  Goort  tamed,  it  is 
not  considered  that  the  argnments  need 
be  reported. 
The  following  authorities  were  cited — * 
Flureau  v.  ThomhUl  (1),  Roper  v. 
Cocm^hes  (2),  Solder  v.  Brcbke  (3),  Sihes 
V.  WRd  (4),  Be  Medina  v.  Norman  (5), 
Siranks  v.  St,  John  (6),  WoodfalVs  LaiicU 
lord  and  Tenant,  {^th  ed.  668,  Darfa  Vendors 
and  Purchasers,  540,  Sugden*8  Vendors 
and  Purchasers,  599,  Lock  v.  Furze  (7), 
Pounseit  V.  FuUer  (8),  Smithes  Landlord 
and  Tenant,  139,  Church  v.  Brovm  (9), 
Bandy  v.  Cartwright  (10),  Winterbottom 
V.  Ingham  (11). 

Cttr.  acZv.  tn*Z^. 

The  judgment  of  the  Court  (12)  was 
(on  Feb.  16)  delivered  by 

Blackbubk,  J.  —  The  answers  to  the 
(jaestions  in  this  case  depend  upon  the 
tee  construction  of  a  very  special  agree- 
ment made  between  the  parties  on  the 
6th  of  September,  1871.  [His  Lordship 
then  read  those  parts  of  the  agreement 
which  are  set  out  above,  and  which  follow 
the  Special  Case.]  He  then  continued  as 
follows — Such  being  this  agreement,  it 
appears  that  the  plaintiff  did  surrender 
the  part  of  his  premises ;  that  the  de- 
fendants pulled  them  down  and  erected 
other  buildings  in  their  place,  and  have, 
as  the  case  finds,  derived  substantial  and 
permanent  benefit  from  the  agreement. 
They  also  completed  the  alterations,  and  in 
fact  removed  the  part  of  the  buildings 
between  the  Bell  Inn  and  St.  Michael's 

(l)2Wm.  Bl.  1078. 

(2)  6  B.  &  C.  534. 

(3)  5  B.  &  Ad.  992. 

(4)  4  B.  &  S.  421 ;  s.  c.  32  Law  J.  Rep.  (n.s.) 
Q.B.  876. 

(6)9  Mee.  &  W.  820;  s.  c.  11  Law  J.  Rep. 
(yj.)  Eich.  320. 

(6)  36  Law  J.  Rep.  (n.s.)  C.P.  118. 

(7)  19  Com.  B.  Rep.  N.S.  96;  s.  c.  34  Law  J. 
B^.  (31.8.)  C.P.  201. 

(8)  17  Com.  B.  Rep.  660 ;  8.  c.  25  Law  J.  Rep. 
(jr.*.)  CJ».  145. 

(9)  15  Ve0.  258. 

(10)8  Ezch.  Rep.  913;  b.  c  22  Law  J.  Rep. 
(ij.)  Exch.  285. 

(11)7  Q3.  Rep.  611;  s.  c  14  Law  J.  Rep. 
(x.t.)  aB.  298. 

(IS)  BlAckbun,  J. ;  QoaiD,  J. ;  and  Archibald,  J. 


Alley,  and  made  the  entrance  four  feet 
wide  as  stipulated  for,  and  put  the.  plain- 
tiff in  possession  of  it.  But  the  day  after 
they  had  done  so,  the  rector  aiid  church- 
wardens stopped  up  the  entrance.  It  is 
found  as  a  fact,  that  the  rector  and 
churchwardens  were  owners  in  fee  of  so 
much  of  the  entrance  as  to  make  the 
residue  of  no  practical  use.  It  is  stated 
that  this  portion  of  the  entrance  had  been 
conveyed  to  the  rector  and  churchwar- 
dens by  Mr.  Arthur  Saltmarsh  in  fee,  by 
a  deed  dated  the  1st  of  August,  1857. 
It  is  not  expressly  stated,  but  we  may  in- 
fer that  Saltmarsh  was  one  of  those 
through  whom  the  persons  who  had  con- 
tracted to  sell  the  adjoining  premises  to 
the  defendants  made  title.  He  certainly 
was  not  a  person  claiming  through  the  de- 
fendants. It  is  expressly  found  in  the 
case  that  the  defendants  bona  fide  believed 
that  they  had  title  to  do  all  that  they 
promised  to  do,  that  ;they  had  no  notice 
of  the  conveyance  by  Saltmarsh,  and 
that  no  negligence  or  want  of  due  care 
can  be  imputed  to  the  defendants.  No 
lease  has  been  executed.  Under  these 
circumstances  the  questions  asked  in  tho 
case  are — 

First.  Whether  the  plaintiff  is  entitled 
to  nominal  damages  only  ? 

Second.  On  what  principle  the  damages 
are  to  be  assessed  ? 

It  is  not  necessary  to  wait  for  the  de- 
cision of  tho  House  of  Lords  in  Bai7i  v. 
FothergiU  (13),  now  standing  for  judg- 
ment in  that  house,  as  we  think  that  the 
rule  in  Flureau  v.  Tlwinhill  (1)  cannot 
possibly  apply  to  a  case  like  the  present 
where  it  appears  on  the  face  of  the  agree- 
ment that  the  defendants  had  not  yet 
got  any  title,  and  that  no  abstract  of 
title  was  to  be  waited  for,  but  that  the 
plaintiff  was  forthwith  to  execute  his  part 
of  the  agreement,  and  it  appears  did  in 
fact  execute  it  in  a  way  that  can  never 
bo  undone,  and  which,  as  it  is  found, 
has  conferred  on  tho  defendants  substan- 
tial and  permanent  benefit.  And  this 
was  Bcarely  contested  on  the  argument. 
A  more  plausible  point  was  made  on  ac- 
count of  the  terms  of  the  covenants  in 
the  lease  which  the  defendants  were  to 

(13)  40  Law  J.  Rep.  (ir.s.)  Exch.  34. 
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grant  to  the  plaintiff.  And  it  was  argued 
that  the  promise  as  to  the  defendant's 
title  and  power  to  grant  to  be  implied 
from  the  agreement  to  grant  the  plaintiff 
this  entrance,  must  be  cut  down  to  a  pro- 
mise to  the  same  limited  extent  as  that 
in  the  lease.  We  do  not,  however,  think 
that  we  ought  to  put  this  construction  on 
the  agreement.  It  appears  on  the  face 
of  the  agreement,  that  at  the  time  when 
the  defendants  agreed  forthwith  to  give 
and  grant  to  the  plaintiff  the  use  and  en- 
joyment of  the  entrance,  they  were  pur- 
chasers who  expected  to  have  a  title  con- 
veyed to  them,  but  had  not  yet  got  it, 
and  the  plaintiff  was  in  consideration  of 
this  grant  immediately  and  without 
waiting  to  see  what  title  they  should  get, 
to  give  up  his  property.  It  is  impossible 
to  suppose  that  the  plaintiff  intended  to 
part  with  it  merely  for  a  promise  that  the 
defendants  should  hereafter  grant  him 
this  entrance,  if  they  should  succeed  in 
getting  title  thereto,  and  that  if  they 
could  not,  he  was  to  have  nothing. 

We  think  that  we  may  well  hold  that 
the  true  meaning  of  this  particular  agree- 
ment is  that  the  promise  as  between  the 
plaintiff  and  defendants  was  absolute,  but 
that  the  covenant  to  be  inserted  in  the 
lease  which  would  run  with  the  land  and 
regulate  the  rights  of  the  assignees  of  the 
lease  was  to  be  restricted. 

We  answer  the  first  question  by  saying 
that  the  plaintiff  is  not  confined  to 
nominal  damages  only.  To  the  second 
we  answer  that  the  arbitrator  must  apply 
the  general  rule  of  common  law,  and  as- 
certain,  as  well  as  he  can,  what  the 
pecuniary  amount  is  of  the  difference 
between  the  present  state  of  things,  and 
what  it  would  have  been  if  the  contract 
had  been  performed,  and  that  the  plain- 
tiff had  got  a  title  to  this  entrance. 

The  various  matters  mentioned  in  the 
case  are  all  material  in  estimating  what 
that  difference  is,  but  do  not  in  them- 
selves form  the  measure  of  it. 

Judgment  accordingly. 

Attonicjs — Symos.  SandilniMls  &  Co.,  for  plaintiff; 
Tathams,  Curling  &  P>Tn,  for  defeudants. 
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Oenerdl  Inclosure  Act  (8^9  Vict  c. 
118),  88.  27,  33,  34,  47,  75,  76,  77—Qiuisi 
Bight  of  Common  claimed  by  Lord — Omis^ 
8ion  to  dispute  Claim  before  Valuer — Dis- 
allowance of  Claim — Provisional  Order. 

By  the  General  Inclosure  Act  (8^9  Vict. 
c.  118),  8.  27,  power  is  given  to  commis- 
sioners appointed  under  the  Act  by  provi- 
sional order  to  set  forth    the   terms  and 
conditions  on  which  they  shall  be  of  opini<m 
that  the  inclosure  should  be  made,  and,  in 
case  the  lord  of  the  manor  shall  be  entitled 
to   the  soil  of  tJie  land  proposed  to  be  in- 
closed, shall  specify  the  ska/re  or  proportion 
of  tlie  residue  of  the  land  which,  after  pro- 
vision made  for  the  payment  of  expe^ises, 
^'c,  slwuld  be  allotted    to   the  lord  of  the 
mxinor  in  respect  of  his  right  and  interest 
in    the    soil    either    exclusively  or  inclu- 
sively of  his  right  or  interest  in  all  or  any 
of   the   mines,    minerals,  stone  and  other 
substrata  under  sv^h    land,  or  inclusively 
or  exclusively  of  any   right  of  pasturnge 
which  may  have  been  usually  enjoyed  by 
such    lord    or    his   tenants,  or  any  other 
right  or  interest  of  such  lord  in  the  land 
to  be  inclosed,  as  the  case  may  appear  to 
the  commissioners  to  require,  or  as  the  par- 
ties interested  with  the  approbation  of  the 
commissioners  may  have  agreed.  .    .  .  By 
sections  33,  34,  a  valuer  is  to  be  appointed, 
who  {section  46)  w    to   hold  meeUngs  for 
the  examination  of  claims ;  and  by  section 
Ai7    all  persons  claiming  any  common  or 
other  right  or  interest,  in  any    land  pro- 
posed to  be  inclosed,  are    to   deliver  their 
claims  in  writing  to   the  valuer ;  and  no 
claim  shall  be  received  by  the  valuer  after 
the  last  meeting  to  be  held  for  that  pur- 
pose (jof  which  notice  shall  be  given),  ex- 
cept for  some  special  cause  to  be  allowed 
by  the  commissioners.     By  section  48  iKe 
vahcer  is  to  hold  meetings,  and  examine  and 
decide  iipon  the  claims  subject  to  appeal  to 
the  assistant  commissioner. 

The  plaintiff  was  lord  and  owner  of  the 
sail  in  the  waste  of  a  manor,  and  also  owner 
of  demesne  lands  consisting  of  seven  different 
farms.  A  provisional  order  was  made  for 
the  inclosure  of  the  waste,  tohich  directed 
that  one-sixteenth  in  value  of  the  lands 
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to  he  inclosed  should  he  allotted  to  the 
phifUiff  as  lord  of  the  manor  in  lieu  of 
kis  right  and  interest  in  the  soil  eX' 
duslvely  of  his  right  to  the  rnvnes,  §fc., 
under  the  same: — Held,^r«^,  that  the  words 
"  right  of  pasturage  which  manj  have  heen 
usually  enjoyed  hy  the  lord  or  his  tenants,** 
must  he  taken  to  mean  rights  of  common 
or  pasturage,  de  facto  enjoyed  hy  the  lord 
and  his  tenants  in  reject  of  the  demesne 
lands,  for  such  a  period  a>s  hut  for  the  fact 
that  the  lord  was  the  freeholder  hoth  of  the 
dominant  and  servient  tenement,  would  he 
evidence  of  an  immemorial  right.  Secondly, 
ihat  the  provisional  order  heing  silent  as  to 
any  such  rights  must  he  assumed  to  have 
emitted  to  take  them  into  accotmt  in  the 
allotment  to  the  lord. 

The  plaintiff  having  sent  in  claims  to 
poitmuge  over  different  parts  of  the  waste  in 
respect  of  his  seven  farms,  no  ohjection  was 
made  hefore  the  valuer  and  assistant  com^ 
wiissioner  to  one  of  these  claims : — ^Held, 
ikat  these  officers  had  no  power  in  the  ah' 
tenee  of  any  such  ohjection  to  disallow  the 
daim. 

This  was  an  action  npon  a  feigned  issno 
pursuant  to  section  56  of  the  General  In- 
dosnre  Act  (8  &  9  Vict.  c.  118),  to  try 
whether  the  plaintiff  was  entitled  to  com- 
mon of  pastare  in  respect  of  certain  free- 
hold farms  in  the  manor  of  Kirkoswald, 
Gmnberland. 

The  action  came  on  for  trial  at  the  Cum- 
herland  Summer  Assizes,  18G6,  when  a 
Terdict  was  by  consent  entered  for  the 
plaintiff  subject  to  the  opinion  of  the 
Court  on  a  Special  Case  to  be  settled  by 
an  arbitrator. 

The  following  were  the  material  facts 
ficmnd  by  the  arbitrator — 

6.  The  plaintiff  is  lord  of  the  manor  of 
Kirkoswald,  which  is  co- extensive  with 
tfie  township  of  Kirkoswald,  in  the  parish 
of  Kirkoswald,  in  the  county  of  Cumber- 
land, and  as  such  lord  he  is  seised  of 
four  tracts  of  waste  land,  parcel  of  the 
manor,  and  lying  within  the  township 
of  Kirkoswald,  called  Haresceugh  Fell, 
containing  2,343  a.  Ir.  lOp. ;  Viol  Moor, 
containing  127a.  Ir.  3p. ;  Tod  Bank  Hill, 
containing  7a.  2r.  25 p. ;  and  Berry  Moor, 
containing  12a.  2r.  33p. ;  subject  to  such 
rights  of  conmion,  of  pasture,  or  rights  of 
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pasture  as  can  be  legally  established  over 
them. 

6.  The  plaintiff  is  also  seised  of  certain 
figirms  and  lands  situate  in  the  township 
and  manor  of  Kirkoswald,  viz. — 1,  A 
&rm  consisting  of  lands  called  respectively 
High  Mains  and  Low  Mains ;  2,  a  farm 
called  Fog  Close,  or  Fog  Closes,  some- 
times called  the  Fog,  and  consisting  of 
lands  called  respectively  High  Fog  Closes 
and  Low  Fog  Closes ;  3,  a  farm  called  the 
Demesne  Farm  ;  4,  a  farm  called  House- 
gills,  sometimes  High  Housegill  and  Low 
Housegill ;  5,  a  farm  called  Park's  Farm, 
sometimes  Park  House  Farm,  consisting 
of  lands  formerly  called  respectively 
Park's  Farm  and  Lodge  Park  Farm  ; 
6,  a  fami  called  High  Bank  Hill ;  and  7, 
certain  woodlands. 

7.  These  farms  and  woodlands,  toge- 
ther with  the  manor  of  Kirkoswald,  have 
been  held  by  the  plaintiff  and  his  ances- 
tors for  many  years  last  past.  No  evi- 
dence was  adduced  to  shew  that  the 
manor  had  ever  been  held  under  a  title 
separate  and  distinct  from  the  farms  and 
woodlands.  Several  of  the  leases  refer 
to  the  farms  and  woodlands  as  portions 
of  the  demesnes  of  the  manor,  and  all 
the  farms  and  woodlands  are  in  fskct  de- 
mesnes of  the  manor. 

8.  The  township  of  Kirkoswald  is  di- 
vided into  the  High  Quarter  and  Low 
Quarter.  The  High  Quarter  comprises 
Haresceugh  Fell,  Viol  Moor  and  Tod 
Bank  Hill ;  the  Low  Quarter  comprises 
Berry  Moor  and  the  farms  and  wood- 
lands of  the  plaintiff  above  mentioned. 

9.  An  inclosure  of  the  four  tracts  of 
waste  was  commenced  under  the  Gene- 
ral Inclosure  Act  (8  &  9  Vict.  c.  118) 
in  the  year  18G0,  and  is  still  pending. 

10.  The  defendants  issued  their  provi» 
sional  order  under  section  27  of  the  Act, 
dated  the  25th  of  April,  1861. 

The  provisional  order,  after  reciting 
that  the  plaintiff,  as  lord  of  the  manor  of 
Kirkoswald,  was  entitled  to  the  soil  of  the 
waste  lands,  declared  the  following  to  be 
the  terms  and  conditions  on  which  they 
were  of  opinion  that  the  proposed  inclo- 
sure should  be  made,  that  is  to  say — 

That  four  acres  on  Berry  Moor,  at  such 
spot  as  the  valuer  shall  select,  be  allotted 
for  the  labouring  poor. 
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And  that  one-sixteenth  part  in  yalne  of 
the  said  lands,  to  include  the  ground 
where  the  limestone  crops  out,  be  allotted 
under  the  provisions  of  the  said  Acts  to 
the  said  Sir.  George  Musgrave,  as  lord  of 
the  said  manor,  in  lieu  of  his  right  and 
interest  in  the  soil  of  the  said  lands,  to  be 
enclosed,  exclusively  of  his  right  and  in- 
terest in  all  mines,  minerals,  stone  and 
other  substrata  under  the  same. 

That  a  right  to  enter  the  lands  when 
inclosed  for  the  purpose  of  opening, 
working  or  winning  such  mines,  mine- 
rals, stone  and  other  substrata,  be  re- 
served to  such  lord,  compensation  to  be 
made  by  the  person  exercising  such  right 
for  any  damage  to  the  surface  which  may 
thereby  be  done. 

And  that  there  be  reserved  to  the 
lord  of  the  manor  all  manner  of  game 
upon  the  lands  to  be  inclosed,  toge- 
ther with  the  right  of  hunting,  hawkmg 
and  fowling  over  the  same,  with  full 
power  and  authority  to  enter  upon  the 
land  for  the  convenient  exercise  of  such 
rights. 

11.  The  claims  of  persons  claiming  to 
be  interested  in  the  tracts  were  duly 
delivered  to  the  valuer  appointed  in  the 
inclosure,  and  amongst  them  the  plaintiff 
claimed  rights  of  common  of  pasture  over 
all  the  four  tracts,  in  respect  of  all  the 
farms  and  woodlands  above  mentioned. 

The  plaintiff's  claim  in  regard  to  the 
&rms  and  woodlands  was  objected  to  in 
the  following  form — "  Your  claim  is  ob- 
jected to  for  Haresceugh  Fell,  Viol  Moor, 
Tod  Bank  Hill,  for  the  Mains  Farm,  De- 
mesne ditto,  High  Bank  Hill  ditto,  Woods, 
for  the  Parks  Farm  by  Walton  ;  Houso- 
ffills  by  Joseph  Longrigg.  Objected  to 
for  Haresceugh  Fell  and  Tod  Bank  Hill." 

13.  The  valuer's  .determination,  on 
hearing  the  claims,  disallowed  certain  of 
them  and  allowed  others.  All  the  claims 
made  in  respect  of  the  Mains  Farm  were 
disallowed. 

14-22.  The  plaintiff  gave  notice  of  dis- 
satisfaction with  the  valuer's  determina- 
tion. Upon  appeal  from  the  valuer's 
determination,  the  assistant  inclosure 
commissioner  to  whom  the  matter  was 
referred,  determined,  under  section  55  of 
the  Act,  as  follows — That  the  claim  of  the 
plaintiff  in  respect  of  the  Mains  Farm, 
containing  257a.  2r.  15p.,  be  disallowed ; 


that  his  claim  in  respect  of  the  Demesne 
Farm,  containing  181a.  2r.  38p.,  be  allowed 
over  Haresceugh  Fell,  and  that  the  re- 
mainder of  the  claim  be  disallowed. 

24.  In  regard  to  the  Mains  Farm  con- 
taining 257a.  2r.  15p.,  in  respect  of  which 
the  entire  claim  was  disallowed  by  the 
assistant  commissioner, 

Thd  arbitrator  found — 

25.  That  Mains  Farm  is  situate  about 
three  or  four  miles  from  Haresceugh  Fell. 
The  tenants  who  held  the  farm  prior  to 
the  year  1826  are  dead.  In  the  year  1826 
John  Longrigg  took  the  farm  and  held  it 
till  1859.  George  Carruthers  then  took 
the  farm,  and  held  it  until  the  year  1866. 

26-28.  In  the  year  1828,  Longrigg 
turned  a  mare  from  the  Mains  for  one  sum- 
mer into  Haresceugh  Fell,  and  also  sent 
some  young  horses  to  the  Fell  at  the  same 
time,  and  they  were  sent  there  on  more 
than  one  occasion.  He  also  sent  a  pony 
to  the  Fell  in  the  summer  of  the  years 
1844  and  1845.  He  also  sent  ftom  the 
Mains  sixteen  or  eighteen  sheep  to  the 
Fell  for  one  summer,  when  he  sent  the 
mare  there.  George  Carruthers  also  sent 
some  sheep  from  the  Mains  to  Haresceugh 
Fell  during  the  whole  summer  of  1859, 
and  also  during  the  years  1860, 1861,  and 
1864. 

29.  Occasionally  during  the  eight  years 
ending  about  the  Wear  1844,  Longrigg 
turned  some  sheep  tpom.  the  Mains  to  Viol 
Moor,  and  wintered  them  on  the  Mains. 
They  were  driven  to  Viol  Moor  sometimes 
through  the  Parks  and  sometimes  through 
Housegills.  Longrigg  did  not  keep  a 
Fell  flock.  Tlie  way-going  sheep  on  the 
Mains  were  not  sent  to  Haresceugh  Fell 
because  there  was  better  pasture  on  the 
Mains. 

30.  In  the  year  1858,  about  two  years 
before  the  commencement  of  the  present 
inclosure,  the  plaintiff  entered  into  an 
agreement  with  G.  Carruthers  for  letting 
him  the  farm,  and  Carruthers  thereupon 
covenanted  to  keep  it  up  and  maintain 
the'right  of  the  plaintiff  upon  Haresceugh 
Fell  by  sending  yearly,  and  every  year, 
more  or  less  stock  to  depasture  on  the 
portions  of  the  waste  belonging  to  the 
High  and  Low  Quarters. 

81.  Leases  referred  to  in  an  appendix 
were  put  in  evidence,  by  which  the 
Mains  Farm  was  let,  "  together  with  all 
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pAstnres,  feedings,  commons  of  pasture 
and  hnsbandry  ways  thereunto  belong- 
ing."   In  one   of  the  leases  dated  the 
28th  of  September,  1727,  the  Lodge  Park 
and  the  Mains  were  leased  subject  to  an 
agreement  that   the  tenant  shall    have 
liberty  at  all  seasonable  times  of  the  year 
to  drive  cattle  and  carry  lime  through 
the  lands,  now  in  lease  to  David  Graham, 
as  soon  as  the  said  lease  shall  expire,  to 
and  from  the  Fell.     Another  lease,  dated 
the  7th  Of  April,   1753,   by  which  the 
hrm  called  Oak  Parks  was  leased  for 
fourteen  years,  contained  a  proviso  that 
it  should  be  lawful  during  the  term,  to 
and  for  the  farmers  of  the  Lodge  Park 
and  Mains  and  their  agents  and  servants, 
to  cany  lime  from  the  Fell  through  the 
said  fimn,  and  likewise  drive  the  sheep 
through  the  same  to  and  from  the  Fell. 
[The  case  set  out  other  old  leases,  and  evii 
oence  of  acts  of  user,  to  prove  the  exer- 
cise by  the  tenants  of  the  right  of  pas- 
turage in  respect  of  each  of  the  farms.] 

32  and  33.  As  to  Fog  Close,  containing 
422  acres,  in  respect  of  which  the  entire 
claim  was  disallowed  by  the  Assistant 
Commissioners,  the  case  set  out  evidence 
of  oser  over  the  Fell  by  the  tenants  from 
1807  to  1862. 

34.  Leases  of  Old  Parks  Farm,  dated 
1767,  1776,  1779,  1786,  1791,  contain  a 
proviso  that  the  tenants  of  that  farm 
should  allow  the  farmers  of  the  Mains 
and  of  Fog  Close  the  privilege  of  a  way 
through  the  said  farm,  in  as  full  and 
ample  a  manner  as  they  had  heretofore 
used  and  enjoyed  the  same. 

35-60.  These  paragraphs  stated  evi- 
dence of  user  as  to  Demesne  and  to  the 
other  farms. 

61.  It  was  contended  on  the  part  of  the 
plaintiff  that  in  the  circumstances  stated 
in  this  case,  he  is  entitled,  independently 
of  any  evidence  of  enjoyment  of  pas- 
turage by  himself  or  his  tenants,  to  claim 
as  a  person  interested,  in  respect  of  a 
right  of  pasturage  for  all  cattle,  levant 
and  coucnant,  on  the  said  farms  and 
woodlands. •  That,  at  all  events,  he  is 
entitled  so  to  claim  in  respect  of  such 
right  of  pasturage  on  the  demesne  lands. 

62.  That  in  t^e  event  of  the  Court  de- 
termining that  proof  of  any  enjoyment  is 
neoesaaiy  to  support  the  right,  it  has 
been  shewn  by  the  £Eicts  so  found  that 


the  occupiers  of  the  farms  have  in  right 
and  on  behalf  of  the  plaintiff  sufficiently 
used  and  enjoyed  the  privilege  of  depas- 
turing the  wastes,  and  that  it  is  not 
necessary  for  him  to  prove  such  enjoy- 
ment of  pasturage  as  is  required  by  law 
in  the  case  of  commoners  claiming  rights 
of  common  over  the  lords*  wastes,  and 
that  it  is  sufficient  for  him  to  give  such 
evidence  of  enjoyment  as  would  in  the 
case  of  a  right  once  found  to  exist  be  suf- 
ficient to  rebut  an  intention  to  abandon 
the  right,  and  that  at  aU  events  these 
propositions  are  true  of  the  demesne 
lands.  And  it  was  further  contended 
that  as  all  the  four  tracts  are  waste  of  the 
same  manor,  it  must  be  held  that  they 
are  all  subject  to  the  same  rights  of  com- 
mon or  rights  of  pasturage  as  between  all 
the  owners  of  common  right  land  situate 
within  the  manor. 

64.  On  the  part  of  the  defendants  it 
was ,  contended  that  the  leases  which 
were  produced  from  the  custody  of  the 
plaintiff'  are  not  legal  evidence  to  shew 
that  the  farms  above  mentioned  are  de- 
mesne land  of  the  manor  of  Kirkoswald, 
or  that  any  of  the  farms  are  entitled  to 
rights  of  pasturage  over  the  wastes  of 
the  manor. 

66.  It  was  further  contended  on  the 
part  of  the  defendants  that,  inasmuch  as 
the  plaintiff  is  the   owner  of  the  said 
farms  and  woodlands,   and  also  of  the 
wastes  over  which  his  alleged  rights  of 
common  or  pasture  are  claimed  in  re- 
spect of  such  farms,  all  his  rights  in  the 
tracts  are  merged  in  the  freehold,  or  ez- 
erciseable  only  in  respect  of  his  ownership 
of  the  soil,  and  that  such  alleged  rights 
do  not  separately  exist  in  law.     It  was 
further    contended    that    the    plaintiff's 
right,  if  any,  cannot  exist  independently 
of  user ;  that  the  early  acts  of  user  were 
infrequent,  and  wanted  notoriety ;   that 
the  few  animals   turned  on  would  have 
escaped  the  attention  of  the  commoners, 
and  would  not  have  challenged  enquiry ; 
that  in  the  year  1826  the  cattle  from  the 
farms  were  not  turned  on  as  of  rights 
but  in  consequence  of  the  want  of  pasture 
on  the  farms,  and  that  no  person  under 
the  circumstances  ventured  to  object  to 
the  trespass;  and  further,  that  the  sus- 
pension of  the  exercise  of  the  right  for 
many  years  in  succession  is  fatal  to  the 
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claims,  and  that  the  user  of  late  years 
took  place  illegally  and  solely  in  conse- 
quence of  the  inclosure  of  Kirkoswald 
wastes,  or  other  wastes  in  the  neighbour- 
hood having  been  contemplated  or  com- 
menced, and  that  such  user  must  be  dis- 
carded from  c(Hisideration. 

56.  It  was  further  contended  that  the 
right  of  pasturage,  if  any,  cannot  be  ex- 
tended beyond  the  particular  tract  or  tracts 
of  waste  over  which  it  has  been  actually 
exercised,  and  that  no  user  in  respect  of 
any  of  the  farms  or  woodlands  has  been 
shewn  over  Tod  Bank  Hill  nor  over 
Berry  Moor,  except  as  to  High  Bank 
Hill  Farm. 

57.  And  lastly,  that  the  conversion  of 
land  to  plantations,  and  the  continuous 
exclusion  therefrom  of  all  commonable 
cattle,  and  the  severance  of  the  planta- 
tions from  the  farms  of  which  they  were 
originally  parcel,  is  conclusive  evidence 
of  an  abandonment  of  all  rights  of  com- 
mon  or  pasturage  in  respect  of  such  plan- 
tations, if  any  such*  rights  ever  existed. 

The  questions  for  the  opinion  of  the 
Court  are,  first,  whether  Uie  leases,  or 
any  of  them,  are  admissible  in  evidence 
to  shew  that  the  farms  of  the  plaintiff 
are  demesne  lands  of  his  manor  of  Kirk- 
oswald, or  to  shew  that  in  respect  of 
such  farms  he  is  entitled  to  rights  of 
pasturage  over  the  said  four  tracts  of 
waste,  or  any  of  them.  Secondly,  whether 
the  Provisional  Order  of  the  Inclosure 
Commissioners  for  England  and  Wales, 
issued  in  the  matter  of  the  Kirkoswald 
Inclosure  of  the  25th  of  April,  1861,  has 
not  debarred  the  plaintiff  from  the  rights 
and  interests  under  the  inclosui*e  claimed 
by  him  in  the  present  action.  Thirdly, 
whether  the  valuer  had  any  jurisdiction 
to  disallow  the  claim  as  to  Berry  Moor. 
Fourthly,  whether  the  Assistant  Commis- 
sioner had  any  jurisdiction  to  disallow 
the  claim  as  to  Berry  Moor.  Fifthly, 
whether  the  rights  of  common  of  pas- 
ture or  rights  of  pasturage  claimed  by 
the  plaintiff  in  the  waste  land  of  his 
manor,  are  not  merged  in  the  freehold 
of  the  waste  land,  or  exerciseable  only 
in  respect  of  his  ownership  of  the  soil, 
and  whether  by  reason  of  such  merger 
he  is  not  precluded  from  claiming  any 
rights  of  pasturage  in  the  waste  in  re- 
spect of  the  farms  and  woodlands,  which 


together  with  the  said  waste  land  are  now 
vested  in  him.  Sixthly,  whether  in  order 
to  establish  the  rights  of  pastun^e 
claimed  by  him,  it  is  not  necessary  that  the 
plaintiff  should  prove  such  exercise  and 
enjoyment  of  the  rights  as  is  required  by 
law  in  the  case  of  commoners  claiming 
rights  of  common  of  pasture  over  the 
lord's  wastes,  or  whether  the  plaintiff'  is 
entitled  to  such  rights  independently  of 
any  such  user  or  enjoyment.  Seventhly, 
whether  the  conversion  by  the  plaintiff  of 
portions  of  his  land  into  plantations,  and 
his  continuous  exclusion  therefrom  of 
commonable  cattle,  is  not  sufficient  evi- 
dence of  the  relinquishment  or  cesser  of 
the  rights  of  pasturage,  if  any,  which 
theretofore  existed  in  respect  of  such  con- 
verted land.  Eighthly,  whether  the  plain- 
tiff, in  case  he  has  established  a  right  of 
pasturage  over  one  or  more  of  the  tracts 
of  waste  in  respect  of  his  said  farms  and 
woodlands  is  not  entitled  in  respect  of  the 
same  farms  and  woodlands  to  similar 
rights  over  aU  the  four  tracts  so  lying 
within  and  parcel  <)f  his  said  manor. 
Ninthly,  and  whether  m  respect  of  the 
said  farms  and  woodlands,  or  any  of  them, 
the  plaintiff  is  entitled  to  rights  of  com- 
mon or  rights  of  pasturage  over  the  said 
four  tracts  of  waste,  or  any  of  them,  so 
far  as  he  has  claimed  such  rights  in  this 
action.  Tenthly,  and  generally  upon  the 
facts  above  stated,  how  the  verdict  upon 
the  several  issues  in  the  said  action  ought 
to  be  entered. 

Manisty  (Kemplay  with  him),  for  the 
plaintiff. — The  question  in  the  present 
case  turns  upon  the  construction  of  dif- 
ferent sections  of  the  General  Inclosure 
Act,  8  &  9  Vict.  c.  118  (1).     It  is'  quite 

(1)  Sect.  27  of  the  General  Inclosure  Act  (8  & 
9  Vict.  c.  118).  "  The  commissioners,  by  provi- 
sional order  under  their  seal,  shall  set  forth  the 
terms  and  conditions  on  which  they  shall  be  of 

opinion  that  the  inclosure  should  be  made 

And  in  case  the  lord  of  the  manor  should  be  en- 
titled to  the  soil  of  the  land  proposed  to  be 
inclosed,  shall  specify  the  share  or  proportion  of 
the  residue  of  the  land  which,  after  provision  made 
for  the  payment  of  expenses  in  case  the  expenses 
shall,  under  the  provisions  hereinafter  contained, 
be  so  directed  to  be  paid  by  sale  of  land,  and  after 
deducting  the  allotments  to  be  paid  for  public 
purposes,  shall  be  allotted  to  the  lord  of  the  manor 
m  respect  of  his  right  and  interest  in  the  soil, 
either  cxclufiively  or  inclusively  of  hia  right  or 
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dear  that  the  plamtiff  as  lord  of  tho 
manor  could  claim  an  allotinent  not  only 
in  respect  of  his  interest  in  the  soil  of  the 
waste,  but  also  in  respect  of  the  right  of 

interest  in  all  or  any  of  the  mines,  minerals,  stone, 
and  other  substrata,  under  such  land,  or  inclu- 
BiTelT  or  exdnsiTelj  of  any  right  of  pasturage 
vhich  may  hare  been  usually  enjoyed  by  such  lord, 
or  his  tenants,  or  any  other  right  or  interest  of 
loeh  lord  in  the  land  to  be  inclosed  as  the  case 
may  appear  to  the  commissioners  to  require,  or  as 
the  parties  interested  with  the  approbation  of  the 
commissioners  may  have  agreed,"  &c. 

By  secL  48,  after  providing  that  a  statement  of  all 
daims  shall  be  deliyered  to  the  valuer,  *'the  valuer 
shall  give  notice  on  the  church  door,  ....  and 
shall  in  such  notice  limit  such  tirue  for  the  delivery 
of  objections  to  claims  as  the  commissioners,  under 
the  drcomstances,  of  each  inclosure  shall  think 
ressonable,  and  by  order  under  their  seal  direct ;  or 
in  ease  no  direction  shall  have  been  civen  by  the 
eommiBsioners  in  this  behalf,  then  such  time  as  the 
Tiluer  shall  think  reasonable,  not  being  less  in  any 
ease  than  twenty-one  days  after  such  notice  shall 
bve  been  given ;    and  every  person  who  shall 
<^eet  to  a  claim  shall  deliver  his  objection  in 
WBting  to  the  vainer,  and  also  deliver  a  copy  of 
nch  objection  at  the  place  of  abode  of  the  claim- 
aDt  or  his  agent  within  the  time  limited  for  de- 
lirnj  of  objections  to  claims  as  aforesaid ;  and  no 
objection  to  any  such  claim  shall  be  received  by 
the  raloer  after  the  time  so  limited  for  the  delivery 
of  objections  to  claims,  unless  for  bome  special 
cause  to  be  allowed  by  the  conmiissioners ;  and 
after  the  time  limited  for  the  delivery  of  claims 
shall  have  expired,  the  valuer  shall  cause  fourteen 
days'  notice  to  be  mven  of  the  time  and  place  of 
the  meeting  for  the  examination  of  such  claims, 
and  for  the  attendance  of  all  parties  concerned 
therein ;  and  at  such  meeting  the  valuer  shall  pro- 
ceed to  examine  into  and  determine  such  claims, 
and  shall  and  may  allow  or  disallow  the  same  in 
▼hole  or  in  part,  and  make  such  order  therein  as 
iball  to  him  appear  just,"  subject  to  appeal  to 
the  commissioners. 

By  sect.  76,  "  after  the  several  allotments  here- 
inbefore directed  shall  have  been  set  out  and  made, 
and  after  making  provision  for  the  payment  of  the 
e^nses  by  sale  of  land,  in  case  the  expenses  shall 
be  so  directed  to  be  paid,  the  valuer  acting  in  the 
matter  of  any  inclosure  shall  allot  and  award  to 
the  lord  of  the  manor  so  much  and  such  part  of 
tile  land  proposed  to  be  inclosed  as  shall  in  the 
judgment  of  the  valuer  be  equal  ^quantity  and 
Talne  considered),  to  such  part  of  tno  residue  of 
foA.  land  as  shall  be  apportioned  to  his  right  or 
interest  therein,  according  to  the  directions  of  the 
I^OTisional  order  of  tho  commissioners,  in  lieu  of 
oisrig^t  and  interest  in  the  soil  of  the  said  land, 
ettlnfflve  of  any  ^ther  allotments  which  may  be 
ittde  to  such  lord  in  lien  of  or  in  satisfaction  for 
ADj  other  rights  or  interests  in  such  lands  to  which 
he  may  be  entitled,  and  which  shall  not  have  been 
ioelnded  in  the  estimate  in  such  provisional  order 
of  Idi  right  and  interest ;  and  in  ease  it  shall  have 
Iwa  dedand  bj  each  provisional  order  that  tho 


pasturage  helonging  to  the  farms  npon 
his  demesne  lands.  In  AnmdeU  v.  Lord 
Falmouth  (2),  in  the  case  of  a  private 
enclosure  Act  containing  similar  sections, 
the  Court  held  that  the  lord  had  a  two- 
fold interest,  first,  as  lord  of  the  soil ;  and 
secondly,  in  respect  of  that  part  of  his 
estate  which  in  the  hands  of  another  per- 
son would  have  been  entitled  to  a  right 
of  common.  Now  confining  the  argu- 
ment for  the  sake  of  convenience  to  the 
case  of  "  The  Mains  Farm,"  it  is  imma- 
terial whether  the  words  "  auy  right  of  pas- 
turage which  may  have  been  usually  en- 
joyed &c.,"  in  section  27  be  taken  to  mean 
the  right  to  the  surplus  herbage  which  the 
lord  has  as  owner  of  the  soil  (subject  to 
the  rights  of  the  commoners)  or  the  quasi 
right  of  common  which  he  may  claim  as 
incident  to  his  demesne  lands.  Under 
the  first  construction  which  is  undoub- 
tedly the  right  one,  the  qv^asi  right  of 
common  is  not  touched  by  the  provisional 
order,  but  may  be  considered  as  if  it 
were  claimed  by  some  person  other  than 
the  lord.  Under  the  second  construction 
the  provisional  order  does  not  dispose  of  the 
claim,  for  the  allotment  is  in  respect  of  the 
ownership  of  the  soil  of  the  waste,  and  not 
of  that  of  the  demesne  lands.     Secondly, 

right  or  interest  of  the  lord  has  been  estimated 
exclusively  of  his  right  or  interest  in  all  or  any  of 
tho  mines,  minerals,  stone,  and  other  substrata 
under  the  land  to  be  inclosed,  then  the  valuer 
shall  and  may,  on  the  request  in  writing  of  the 
lord,  reserve  or  award  to  the  lord  such  rights  and 
easements  for  searching  for,  working  and  carrying 
away  such  mines,  minerals,  stone  or  other  sub- 
strata, which  shall  not  have  been  included  in  such 
estimate  of  his  right  and  interest,  subject  to  such 
provisions  for  compensation  for  damage  to  bo  done 
to  the  surface  in  the  exercise  of  such  rights  and 
easements  as  by  the  valuer,  with  the  approbation 
of  tlie  commissioners,  shall  be  thought  reasonable 
and  as  shall  not  be  inconsistent  as  to  the  terms  of 
such  provisional  order." 

By  sect.  77,  "  after  the  allotments  hereinbefore 
directed  shall  have  been  set  out  and  made,  and 
after  making  proWsions  for  all  or  any  part  of  the 
expenses  of  tho  inclosure  by  sale  of  lands,  in  case 
all  or  any  part  of  the  expenses  shall  be  so  directed 
to  be  paid,  the  valuer  acting  in  tho  matter  of  the 
inclosure  shall  divide,  allot  and  award,  all  the  re- 
mainder of  the  land  to  be  inclosed  imto  and 
amongst  the  several  persons  who  shall  bo  interested 
therein,  and  in -such  shares  and  proportions  as 
he  shall  adjudge  and  determine  to  be  proportionate 
to  tho  value  of  their  respective  rights  and  interests 
which  shall  have  been  claimed  and  allowed  under 
the  provisions  hereinbefore  contained." 

(2)  2  M.  &  S.  440. 
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ihe  evidence  of  user  of  the  right  of  pas- 
turage over  the  Fell  is  sufficient,  haying 
regard  to  the  distance  of  the  farm  and 
the  want  of  proper  cattle  to  turn  out. 
Thirdly,  the  right  claimed  over  Berry 
Moor,  not  being  objected  to  before  the 
valuer,  should  have  been  allowed  by  him. 

Herschell  (F,  M.  White  with  him),  for 
the  defendants. — Upon  the  true  construc- 
tion of  the  provisional  order,  the  plaintiff 
can  claim  no  allotment  for  rights  of  com- 
mon in  respect  of  the  farms.  Under  sec- 
tion 27,  the  order  may  make  provision  for 
rights  of  pasturage  "  usually  enjoyed  " 
by  the  lord,  and  these  words  apply  to  the 
qica^i  right  of  common  claimed  by  the 
plaintiff — Lloyd  v.  Poims  (3).  The  pro- 
visional order  in  the  case  expressly 
excludes  minerals,  and  ought  therefore 
to  be  taken  to  include  rights  of  pas- 
turage. The  words,  "  right  of  pasturage 
usually  enjoyed  by  the  lord,'*  apply 
to  rights  of  the  lord  which  he  has 
acquired  apart  from  his  right  as  owner  of 
the  soil  in  the  waste.  Secondly,  the  evi- 
dence of  user  set  out  in  the  case  shews 
only  an  occasional  enjoyment  which  is 
not  sufficient  proof  of  the  right  claimed. 
Thirdly,  with  regard  to  the  jurisdiction 
of  the  valuer  to  disallow  claims,  there  is 
nothing  in  the  Act  to  shew  that  his  power 
to  disallow  them  is  confined  to  cases 
where  the  claims  have  been  objected  to. 
The  claimant  must  make  out  his  title. 

Manisty  in  reply. 

Blackbubn,  J. — I  think  we  are  able  to 
deliver  judgment  upon  this  matter  now, 
though  the  facts  are  a  little  complicated, 
and  I  may  pass  over  some  small  points 
which  will  require  to  be  disposed  of  after- 
wards. The  first  question,  which  is  one 
of  a  general  character,  is — How  are  we 
to  interpret  the  In  closure  Act,  and  parti- 
cularly the  27th  section.  The  scheme  of 
the  Act  is  that  the  lord  of  the  manor  has 
a  veto  in  case  of  a  proposal  for  inclosure  ; 
a  certain  majority  of  the  persons  inte- 
rested must  also  assent  before  an  inclosure 
can  be  effected,  and  the  Inclosure  Commis- 
sioners must  also  approve  of  it,  and  there- 
fore the  provisional  order  contains  the 
terms  which  the  Commissioners  are  pre- 
pared to  sanction,  and  it  really  is  a  record 

(3)  4  E.  &  B.  485  ;  t^.  c.  24  Law  J.  Rep.  (n.s.) 
Q.B.  145. 


of  the  terms  on  which  the  indosipre  is  to 
proceed  if  there  is  no  objection  on  the  part 
of  the  lord.  The  27th  section  of  the  Act 
says  that,  "  in  case  the  lord  of  the  manor 
shall  be  entitled  to  the  soil  of  the  land  pro- 
posed to  be  inclosed  (which  is  generally 
the  case),  the  Commissioners,  by  their 
provisional  order,  '*  shall  specify  the  share 
or  proportion  of  the  residue  of  the  land 
which,  after  provision  made  for  the  pay- 
ment of  expenses,  <fec.,  ^nd  after  de- 
ducting the  allotments  to  be  made  for 
public  purposes,  should  be  allotted  to  the 
lord  of  the  manor  in  respect  of  his  right 
or  interest  in  the  soil,  either  exclusively 
or  inclusively  of  his  right  or  interest  in 
all  or  any  of  the  mines,  minerals,  stone 
and  other  substrata  under  isuch  land,  or 
inclusively  or  exclusively  of  any  right  of 
pasturage  which  may  have  been  usually 
enjoyed  by  such  lord,  or  his  tenants,  or 
any  other  right  or  interest  of  such  lord  in 
the  land  to  be  inclosed  as  the  case  may 
appear  to  the  Commissioners  to  require, 
or  as  the  parties  interested,  with  the  ap- 
probation of  the  Commissioners,  may  have 
agreed,**  &c.  Now  we  have  to  see  first 
what  is  the  meaning  of  the  words  "  right 
of  pasturage  which  may  have  been  usually 
enjoyed  '*  by  the  lord  or  his  tenants.  The 
lord  is,  by  supposition,  in  this  case,  owner 
of  the  soil  in  the  waste  which  it  is  pro- 
posed  to  inclose,  and,  as  such  owner, 
would  have  the  minerals  under  the  soil. 
The  legislature,  in  rather  inartificial  terms, 
has  provided  that  his  right  to  the  minerals 
may  be  either  included  or  excluded  in  the 
allotment  made  to  him  in  respect  of  his 
right  and  interest  in  the  soil.  Afterwards 
come  the  words  "any  right  of  pasturage 
which  may  have  been  usually  enjoyed  by 
such  lord  or  his  tenants.**  What  is  the 
meaning  of  that  ?  The  owner  of  the 
soil,  unless  there  is  something  to  shew 
the  contrary,  as  pasturage  is  incident 
to  the  soil,  would  enjoy  it  as  part  of  the 
soil.  When  his  right  is  subject  to  the 
rights  of  common  of  other  persons,  he 
still  has  the  right,  subject  to  this  that  he' 
must  exercise  it  so  as  not  to  interfere 
with  the  rights  of  other  people.  But  it 
may  happen  that  besides  tie  right  of  pas- 
turage, which  he  has  as  owner  of  the  soil, 
the  lord  of  the  manor  may  become  pro« 
prietor  of  a  farm  with  a  right  of  common 
attached  to  it,  and  he  and  his  tenanta  con- 
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imne  to  deal  with  the  right  of  common 
on  the  &rm  as  if  it  still  existed ;  though, 
according  to  the  technical  rules  of  Eng- 
lish law,  when  the  owner  of  the  fee  simple 
of  the  dominant  tenement  is  also  owner  of 
the  ground  on  which  the  right  is  exercised, 
there  cannot  in  strict  law  he  any  such 
right  at  all.     But  where  the  land,  in  re- 
spect of  which  snch  a  right  exists,  has 
heen  seyered  and  then  hronght  together 
again,  as    where   the  lord  huja  hack  a 
furm,  and  when  he  gets  it  hack,  instead 
of  taking  a  transfer  to  a  trostee  for  him- 
self, takes  a  transfer  to  himself,  he  therehy 
de  fado  loses  the  rights  of  common.     At 
the  same  time,  it  is  not  an  uncommon 
thing,  and  I  take  it  to  have  heen  the  case 
here,  that  the  lord  has  demesne  farms, 
which  haye  always  heen  his  freehold,  and 
which,  therefore,  could  never  strictly  ac- 
qaire  a  right  of  common ;  hut,  neverthe- 
less, owing  to  this  distinction  not  heing 
recognised,  the  tenants  of  the  lord's  de- 
mesnes did  de  facto  enjoy  the  right  of 
c(Hnmon,  just  as  if  the  freeholder  was  not 
possessed  of  the  soil  over  which  the  right 
was  exercised.      The    tenants  of   these 
hems  did,  in  fact,  enjoy  rights  of  common 
jnst  as  if  the  lord  had  not  heen  the  owner 
of  the  common  land.     This  heing  so,  I 
cannot  hut  construe  the  Act  of  Parlia- 
ment when  it  speaks  of  "any  right    of 
pasturage  which  may  have  heen  usually 
enjoyed  hy  such  lord  or  his   tenants,*' 
otherwise  than  as  meaning  such  rights  of 
pasturage  as  have  heen  enjoyed  in  such 
a  manner  as — were  it  not  for  the  tech- 
nical rule  that  the  lord  being  the  free- 
holder of  the  dominant  and  servient  tene- 
ments— could  not  have  a  right  of  common, 
would  prove  and  establish  a  user,  beyond 
the  memory  of  man,  of  a  right  of  common 
of  pasturage  over  the  waste.     That,   I 
think,  is  what  is  meant  by  the  statute : 
that  the  Inclosure  Commissioners,  in  their 
provisional  order,  may  make  an  allotment 
to  the  lord  of  the  manor  in  respect  of  bis 
right  and  interest  in  the  soil  in  the  waste, 
includine  any  rights  of  pasturage  which 
he  may  have  of  the  nature  which  I  have 
described,  so  as  to  have  done  with  the 
whole  thing  at  once.     Or  they  may  say — 
"  We  will  make  an  allotment  to  the  lord 
^  respect  of  his  right  and  interest  in  the 
soil,  hat  we  will  exclude  from  it  any 
^ts  of  pasturage  which  have  been  usu- 


ally enjoyed  by  him  or  his  tenants  in  re- 
spect of  these  forms,"  leaving  him  to  come 
in  in   respect  of  these  claims  as  if  the 
dominant  tenement  had  been  vested  in  a 
trustee,  so  as  to  keep  the  estate  in  the 
waste  and  the  estate  in  the  forms  separate 
and  distinct  from  the  legal  estate.  The  first 
question  we  have  to  consider  is  whether 
in  the  provisional  order  in  the  present 
case  they  have  included  or  excluded  these 
rights   of  pasturage.     If  I  were  to  hold 
that  the  provisional  order  had  said  that 
this  allotment  was  in  lieu  of  these  quasi 
rights  of  pasturage  as  well  as  of  the  lord's 
right  and  interest  in  the  soil,  then  upon 
this  issue  I  must  determine  whether  he 
has  lost  this  quasi  common  of  pasturage 
by  assenting  to  the  order  for  the  purpose 
of  the  enclosure,  and  has  lost  his  right  to 
further    compensation    for    these    qimsi 
rights  of   common,   because  they  were 
taken  into  account  in  the  allotment  made 
under  the  provisional  order.     It  is  im- 
portant to  see,  therefore,  whether  these 
rights  of  pasturage  were  included  or  ex- 
cluded by  the  provisional  order.      The 
provisional  order  is  framed  in  these  terms 
— "  That  four  acres  in  Berry  Moor  at  such 
spot  as  the  valuer  shall  select  be  allotted 
for  the  labouring  poor,  and  that  one  six- 
teenth part  in  value  of  the  said  lands,  to 
include  the   ground  where  the  hmostone 
crops  out,  be  allotted  under  the  provisions 
of  the  said  acts  to  the  said  Sir  George 
Musgrave,  as   lord  of  the  said  manor,  in 
lieu  of  his  right  and  interest  in  the  soil 
of  the  said  lands  to  be  enclosed,   exclu- 
sively of  his  right  and  interest  in  all  mines, 
minerals,  stone,  and  other  substrata  under 
the  same."     The  provisional  order  is  ab- 
solutely silent  as  to  rights  of  pasturage, 
if  any  there   may  be,  which  have  been 
"usually  enjoyed    by    the    lord    or  his 
tenants."     It  really  comes  round  to  this 
— if  there  are  any  such  rights  of  pasturage 
in   existence,  and   the   provisional  order 
does  not  say  anything  as  to  their  being 
either  included  or  excluded  in  the  matter 
for  which  compensation  is   to  be  given, 
which  are  we  to  take  to  bo  the  case  ?     I 
have  come  to  the  conclusion  that  where 
nothing  is  said  on  the  snbject  by  the  pro- 
visional order,  these  rights  of  pasturage 
cannot  be  taken  to  be  included.     Where 
we   find  a   right  of  pasturage  existing, 
which  but   for    the  technical  objection 
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wliich  I  have  mentioned,  wonld  be  a 
separate  right,  I  think  that  when  we  have 
a  right  which,  except  for  the  legal  and 
technical  objection  that  the  same  person 
is  freeholder  in  both  cases,  would  be  a 
separate  right  independent  of  the  soil, 
a  right  which  if  in  a  third  person  or  tms- 
tee  wonld  not  be  considered  an  interest 
in  the  soil,  but  as  a  matter  in  respect  of 
which  an  allotment  could  afterwards  be 
made  accordingly,  there,  unless  there  is 
something  in  the  provisional  order  shew- 
ing an  intention  to  include  such  a  right, 
we  ought  not  to  hold  it  to  be  included. 
The  words,  "  exclusive  of  any  right  of 
pasturage  that  may  have  been  enjoyed  by 
the  lord  or  his  tenants,"  ought  to  be  care- 
fully considered,  and  I  take  it  they  must 
mean  enjoyed  so  long  as  would  have 
estabHshed  the  right  as  against  the  rest 
of  the  tenants  of  the  manor  and  the  com- 
moners which  would  generally  be  from 
time  immemorial.  What  we  have  next 
to  see  is  whether  in  respect  of  these  dif- 
ferent forms  there  was  reasonable  proof 
of  such  a  right  over  these  lands  as  would 
be  covered  by  the  terms,  right  of  pas- 
turage usually  enjoyed,  &c.  I  cannot 
agree  with  Mr.  Horschell's  argument 
that  it  means  enjoyed  continuously  vrith- 
but  let  or  interruption  for  a  year  down 
to  the  present  day.  I  think  that  when 
in  the  words  of  section  11  the  valuer 
makes  allotments  according  to  the  value 
of  the  respective  interests  which  shall 
have  been  claimed  and  allowed,  it  would 
be  a  fair  question  to  submit  to  him,  that 
supposing  it  to  be  established  that  the. 
farm  has  had  a  right  of  common  from 
time  immemorial,  yet  that  for  twenty 
years  or  more,  perhaps  from  the  distance, 
or  for  some  reason  or  other,  the  farmers 
did  not  think  the  right  worth  exercising, 
that  this  fact  ought  to  be  taken  into 
account  in  making  the  allotment  as  bear- 
ing on  the  value  of  the  right.  I  cannot 
think  that  the  fact  that  the  allotment  has 
been  neglected  of  late  years  depri  res  the 
claimant  of  all  right  to  any  allotment  in 
respect  of  it. 

We  come  now  to  the  evidence  that  the 
right  of  pasturage  was  "  usually  enjoyed." 
(The  learned  Judge  referred  to  the  evi- 
dence in  the  case  and  stated  that  it  led 
him  to  the  conclusion  that  there  was  a 
right  of  pasturage  in  respect  of  Main's  Farm 


over  the  Fell.)  Then  comes  the  qu 
which  applies  to  six  of  these  farms, 
the  right  of  pasturage  over  Berry 
The  question  is,  could  the  commisE 
and  the  valuer .  properly  say  when 
was  no  objection  made  to  the 
which  was  sent  in  generally  for 
fiarms  so  far  as  regards  Berry  Ikj 
could  they  of  their  own  motion  w 
any  objection  from  any  third  persoi 
"  we  disallow  the  claims  ? "  la 
formed  the  impression  that  the  val 
the  time  when  he  settled  whethc 
claim  should  be  allowed,  settled  how 
he  would  allot  in  consequence  of  it. 
when  we  look  at  section  11^  claims 
be  allowed  or  disallowed  subject 
peal,  and  when  they  are  settled  an 
till  then,  some  minute  allotments  \ 
be  made,  according  to  value,  amoz 
persons  whose  claims  are  allow 
disallowed,  according  to  the  val 
their  respective  rights  and  infe 
"  which  have  been  claimed  and  al 
under  the  provisions  hereinbefore 
tained."  Now  seeing  that  it  is  cai 
provided  that  all  parties  interestec 
the  right  to  object,  and  that  the  < 
arc  to  be  investigated  afterwards,  i 
tainly  seems  to  me  that  a  claim  sho 
considered  as  admitted,  if  not  objed 
during  the  time  when  they  are  coe 
ing  whether  claims  shall  be  alloifi 
not,  and  that  consequently  the  ' 
and  the  assistant  commissioner  h 
right  to  enter  into  the  question  ac 
allow  the  rights  claimed  and  not  ob 
to,  and  that  we  should  take  it,  as 
Berry  Moor  is  concerned,  that  the  • 
ant  is  entitled  to  the  right  of  con 
The  amount  is  very  small,  only  i 
acres,  of  which  four  are  allotted  for 
purposes,  so  that  eight  acres  only  an 
divided  among  the  claimants  in  r 
of  these  farms.  I  think  the  claim.{ 
not  have  been  disallowed,  and  th; 
lord  of  the  manor  was  entitled  in  r 
of  Berry  Moor. 
Denman,  J. ,  and  Archibald,  J.,  cone 

Judgment  accordm 


Attoi'noys — J.  L.  Mon*iH,  apjetit  for  Bleay 
Shepherd,  Penrith,  for  plaintiff;  White, " 
&;  Co.,  for  defendants. 
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(ALLAN  (appeUarU)  v.  the  over- 
SEEB8    OF     THE     PARISH     OF 
LIVERPOOL  (re8ponde7its). 
FeV»  ~2       INMAN  (appellant)  v,  the  oyer- 

8EEBS    of  the   TOWNSHIP  OF 

^     kibkdale  (respondents). 

Poor  Baie — Occupier — Dock'Sheds  ap- 
^Topriated  to  Use  of  Shipovmer — Bate- 
ahUtty, 

The  appellants  were  rated  as  occupiers  of 

a  shed  sUaate  upoti  docks,  within  the  rating 

fxirish.     These  docks  were  managed  hy  a 

hoard,  according  to  the  provisions  of  a  local 

•^ciy  tr^tc^  by  section  64  enacted  that  the 

hoard   might  from   time    to    time,   upon 

paymefU    of  such  rents  or  other  sums  of 

money,  and  subject  to  such  restrictions  and 

regulations   iu  they  should   think  proper, 

*€i  apart  and  appropriate  any  partictdar 

portion  or  any  dock,  sheds,  ^c,  or  any  other 

tcorksfor  the  exclusive  accommodation  and 

y*«  of. any  company,  8fc,,  engaged  in  carry ^ 

*w^  on  any  trade,  who  should  he  desirous  of 

'*<iving  9uch  exclusive  accommodation  for  the 

^^^^tion  of  tKe  vessels  and  goods  belonging 

^^  or  employed  or  conveyed  by  tliem,  pro- 

^^ed  that  every  company,  ^c,  to  whom 

^^h    exclusive   accommodation  shmdd  be 

afforded,  and  their  vessels,  crews,  servants, 

^^•9  should  be  subject  to  the  general  rules  and 

^t/^^^ations  of  the  board  applicable  to  their 

f^^9  sheds,  8fc,,  and  the  vessels  enterhig 

^  ^ame,  arid  the  crews  and  other  persons 

fSj^y^  ***  ^'^  aftoM^  such  vessels.     By 

a   ^r     '^  Board  might  construct  such  depots 

**-**  sheds  for  the  reception  of  goods,  and 

^  '^^*<  provide  such  other  conveniences  upon 

jy  J^!^^  '^^  quays  as  they  sliould  think  «c- 

af^^^ut  for  the  accommodation  of  the  trade 

^.^^  *j«€  port  of  Liverpool,  and  might  let  any 

^^^f^   sheds,  and  also  any  portion  of  the 

f^r^y^  which  with  or  without  such  sheds 

y^_^V  mght  think  fit  to  appropriate  as  special 

9^^^  f^  ships,  for  such  periods,  and  on 

^^^^  rents,  terms,  and  conditions  as  they 

*^^  deem  expedient. 

jy^^^e  appellants  requested  the  board  to  ap' 

f'^^^^5r>nate  a  berth  and  other  accommodation 

1^^^  ^heir  line  of  steamers,  and  in  reply  the 

Z^Z^  •^  trro/e  a  letter  stating  tJiey  had  appro- 

1^  ^^xtedfor  the  use  of  tlie  steamers  owned  by 

I '  ^  <Jppellants  the  south  side  of  the  Welling- 

Z^  Lock,  with  the  sheds  attached,  and  had 

^*^  a  charge  of  28. 6d.  per  square  yard  per 

^iw  Sbxuis,  43.— Q3. 


annum  for  the  use  of  the  shed  space,  such 
charge  to  commence  from  the  date  of  their 
occupation.  The  appellants,  in  pursuance 
of  this  letter,  used  the  berth,  quay  space  and 
sheds  appropriated  to  tJiem  for  a  number 
of  years,  paying  the  stipulated  charges. 
The  sheds,  which  were  cofistructed  on  the 
quay,  consisted  of  a  range  of  quays,  covered 
by  one  continuous  roof,  and  sub-divided,  by 
partitions  reaching  to  tJie  roof,  into  a  store 
or  shed,  a  transit  shed,  and  two  open  sheds. 
The  store  shed  was  provided  with  doors  and 
locks,  and  was  used  by  the  appellants  for 
holding  stores  necessary  for  their  ships  when 
in  port.  The  transit  sJied  was  situate  at 
about  the  centre  of  the  range  of  slieds,  Juiving 
open  sheds  at  ecxh  end  of  it.  There  Were 
sliding  doors  communicating  at  each  end 
with  the  open  sheds,  and  one  on  each  side 
communicaiing  with  the  roadway  and  the 
dock  respectively.  This  shed  was  used  for 
the  reception  of  goods  liable  to  duty,  but 
upon  which  no  duty  had  at  the  time  been 
paid.  By  s,  88  of  the  Act,  goods  which 
have  been  more  than  forty -eight  hours  upon 
any  dock  quay  are  liahle  to  pay  a  rental  to 
the  board  of  hs,  per  hour ;  goods  so  lying  in 
the  appropriated  sheds  are  liable  to  this 
charge,  whether  they  be  the  goods  of  those 
to  whom  the  sheds  are  appropriaied  or  of 
any  other  person.  Such  charge  was  some- 
times at  the  instance  of  the  appellants  exa,cted 
by  the  board  from,  and  paid  to  the  board,  hy 
the  owners  of  goods,  not  the  propedy  of  the 
appellants,  but  deposited  on  landing  from  the 
appellants  vessels  in  tlie  sheds  appropriated 
to  them,  Ea^ch  door  of  the  transit  slied  Jiad 
two  locks,  the  key  of  one  lock  luas  kept  at  the 
Custom  House,  and  the  key  of  tlie  other  by 
tlie  appellants,  whenever  a  vessel  was  dis- 
charging, and  at  all  times  during  the  day, 
the  transit  shed  was  open,  and  the  servants 
of  the  board  went  in  continually,  and  at  their 
pleasure,  for  the  purpose  of  examining  the 
goods  tJierein,  or  for  any  other  purpose  con- 
nected with  their  duties,  WJien  the  sheds  con- 
tained goods  or  ship  stores  beloTiging  to  the 
appellants  they  were  watcJicd  at  night  by 
watchmen  employed  by  the  appellants : — 

Held,  that  the  board  had  not  parted 
with  the  occupation  of  any  part  of  such 
sheds  so  as  to  render  tlie  appellants  rate^ 
able  in  respect  of  such  occupaiiofi, 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.C.  69.] 
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[IN  THE  EXCHEaUEE  CHAMBER] 

p  ,      Q    >  KELLOCK  V.   BNTHOVBN. 

Winding-up  of  Company — Gonlnbulory 
— LiabiUty  of  Transferree  of  Shares  on  Im- 
plied Gontract  to  Indemnify  Transferror — 
Bankruptcy — Inspectorship  Deed  —  Bank- 
ruptAct^lSei  (24 ^ 25  VicLc.  124.  s.  153.) 

On  the  4bth  of  September, ^1865^  the  plain- 
Hff  sold  to  the  defendant  twenty  shares  in  a 
joint-stock  company.  On  the  Sth  he  exe- 
cuted a  transfer  to  the  defendant,  who  paid 
the  purchase  money  and  caused  the  transfer 
to  be  registered  by  the  company  on  the 
4dh  of  Deceniber,  On  the  20th  of 
March,  [1866,  Uie  defendant  transferred 
the  shares  to  M.     On  the  18th  of  April, 

1866,  the  company  stopped  payment, 
and  on  the  8th  of  May,  1866,  was 
ordered  to  be  wound  up.  On  the  24ith  of 
July,  1866,  M.  %oas  placed  on  the  A.  list  of 
contributors,  being  the  list  of  existing 
members.  On  the  ^Oth  of  October,  1866, 
M.  executed  a  deed  of  inspectorship.  An 
order  was  made  upon  M,  to  pay  a  call  of 
40Z.  a  share,  but  he  did' not  pay,  and  the 
ilquidators  failed  to  get  any  payment  out 
of  his  estate.      On  the  6th  of  December, 

1867,  tJie  plaintiff  and  defendant  were 
placed,  in  respect  of  the  same  shares,  on  the 
B,  list  of  contributories,  being  the  list  of  past 
members.  On  the  27th  of  December,  1866, 
the  defendant  executed  a  deed  of  inspector- 
ship under  section  192  of  the  Bankruptcy 
Ad,  1861,  which  was  registered  on  the2^ih 
of  December,  1867.  On  the  20th  of  March, 
1869,  the  Court  ordered  the  defendant  to 
pay  a  caU  of  402.  a  share,  which  he  did  not 
do,  and  on  the  \Oth  of  May  the  plaintiff,  in 
pursuance  of  an  agreement  of  compromise 
m4ide  between  himself  and  the  official  liqui- 
dator, paid  the  sum  of  16L  per  sliare  in 
respect  of  the  twenty  shares  sold  by^  him  to 
the  defendant.  The  official  liquidator 
proved  under  both  deeds  of  inspectorship : 
— Held,  affirming  the  judgment  of  the 
Court  below,  that  the  plaintiff  was  entitled 
to  sue  the  defenda/nt  for  tJie  amount  which 
he  had  paid  to  the  official  liquidator,  and 
that  the  deed  which  the  defendant  had  exe- 
cuted formed  no  defence  to  the  action. 

This  was  error  upon  a  judgment  of  the 
Qaeen's  Bench  on  a  Special  Case  stated 


for  the  opinion  of  that  Conrt.  The  S] 
Case  will  be  found  set  out  in  full,  42  L 
Rep.  (n.s.)  Q.B.  174.  It  will  be  sufl 
to  state  here  that  the  action  was  bron] 
recover  the  sum  of  3002.,  which  the  ] 
tiff,  as  a  past  member  of  a  joint  stock 
panj,'  called  Bamed's  Banking  Com 
had  paid  to  the  official  liquidator  c 
company  in  respect  of  shares  of  whi 
had  been  the  proprietor.  The  con 
was  formed  in  the  summer  of  the 
1865.  On  the  4th  of  September, 
the  plaintiff  sold  twenty  shares  to  tl 
fendiant.  On  the  8th  of  Septembc 
defendant  paid  the  purchase  money 
a  transfer  was  executed  and  regu 
by  the  defendant  on  the  4th  of  Decei 

1865.  His  name  was  entered  or 
register  of  shareholders.  On  the  2< 
March,  1866,  he  transferred  the  sha: 
one  Mozley,  whose  name  was  dulyei 
on  the  register  of  shareholders.  O: 
18th  of  April,  1866,  the  company  sU 
payment^  and  was  ordered  to  be  w* 
up.  On  the  24th  of  July,  1866,  :W 
was  placed  on  the  A.  list  of  contri 
ries  as  an  "existing  member."  O: 
30th  of  October,  1866,  he  execute 
inspectorship  deed,  under  which  th 
cial  hquidator  proved,  but  obt 
nothing  either  from  Mozley  or  froi 
estate,  although  a  call  of  40Z.  a 
was  made  by  order  of  the  Court. 
"  existing  members "  being  unab 
satisfy  the  contributions  which  we: 
quired  to  be  made  by  them,  a  lis1 
made  of  persons  who  had  not  ceased 
members  for  a  period  of  one  year  o 
wards  prior  to  the  date  of  the  windi] 
of  the  company.  This  list  was  caUe 
list  of  persons  in  class  B.,  and  up 
were  placed  both  the  plaintiff  and  u 
fendant.       On   the  27th   of    Dooe: 

1866,  the  defendant  executed  a  de 
inspectorship,  under  and  in  accor 
with  the  192nd  section  of  the  Banl 
Act,  1861.  The  official  liquidator  p 
under  that  deed.  The  defendant  wj 
the  20th  of  March,  1869,  ordered  U 
a  call  of  40Z.  a  share,  but  he  did  noi 
nor  has  any  part  of  the  amount 
realized  out  of  his  estate.  The  pli 
compromised  with  the  official  liqui( 
and  paid  an  amount  of  15Z.  per  i 
which  was  allowed  by  the  Court  of  ( 
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cexy.  At  the  time  of  making  the  compro- 
mise, the  plaintiff  did  not  know  that  the 
defendant  had  executed  the  deed,  nor  that 
be  had  transferred  the  shares  to  Mozlej. 
He  sought  to  recover  from  the  defendant 
1,3001.,  which  was  the  amount  of  the  pay- 
ments of  15Z.  per  share.  The  question 
was  whether  the  plaintiff  was  entitled  to 
recover  that  amount. 

The  Court  of  Queen's  Bench  gave 
judgment  for  the  plaintiff. 

The  defendant  brought  error  on  that 
judgment. 

Hencheli  (Beresford  with  him),  for  the 
defendant. — ^The  question  is  whether  the 
mere  transfer  of  shares  bj  the  plaintiff 
enablee  him  to  call  upon  the  defendant  to 
indemnify  him   in  respect  of    the   sum 
which  he  has  paid  by  way  of  compromise 
with  the  official  liquidator.      It  was  de- 
dded  by  the  Court  of  Queen's  Bench  that 
there  was  an  implied  contract  of  indem- 
nity, bat  it  is  difficult  to  see  how  that  can 
be  80.     By  section  38  of  25  k  26  Vict, 
c  89,  '^  in  the  event  of  a  company  formed 
nnder  this  Act  being  wound-up,  every 
preeent  and  past  member  of  such  com- 
pany shall  be  liable  to  contribute  to  the 
assets  of  the  company  to  an  amount  suf- 
ficient for  payment  of  the  debts  and  liabi- 
lities of  tiie  company,   and    the  costs, 
charges  and  expenses  of  the  winding-up, 
and  for  the  payment  of  such  sums  as  may 
be  required  for  the  adjustment   of  the 
rights    of   the     contributories    amongst 
themselves  with  the  qualifications  follow- 
mg,  that  is  to  say,"  and  then  by  sub-sec- 
tion 3 — "  No  past  member  shall  be  liable 
to  contribute  to  the  assets  of  the  company 
unless  it  appears  to  tl)e  Court  that  the 
existing  members  are  unable  to  satisfy  the 
contributions  required  to  be    made  by 
them  in  pursuance  of  this  Act."     The  de- 
fendant and  the  plaintiff  in  the  present 
case  are  both  ''  past  members,"  and  their 
Uahility  only  arises  upon  the  Court  being 
Atiafied  that  Mozley  was  unable  to  satisfy 
the  contribution  required  of  him.     It  is 
necessary  that  the  Court  must  see  that  he 
is  nnable  to  pay,  for  if  he  could  do  so 
there  woold  be  no  remedy  against  the 
past  members.     The  official  liquidator  has 
proved  nnder  Mozley's  deed  of  inspector- 
ship, and  also  under  that  of  the  defendant ; 


the  company  are  barred  from  proceeding 
against  the  defendant,  and  it  is  impossible 
to  suppose  that  the  defendant  ever  in- 
tended to  contract  with  the  plaintiff  that 
he  would  indemnify  him  in  case  the  Court 
was  satisfied  that  Mozley  was  not  of 
ability  to  pay,  and  would  pay  him  the 
very  amount' which  he  had  paid. 

[Beamwbll,  B. — ^Why  should  it  be 
considered  unreasonable  that  he  should 
contract  to  perform  all  the  duties  of  a 
shareholder  which  devolved  upon  him  in 
respect  of  his  shareholdership  when  he 
was  a  shareholder  P] 

It  is  against  the  spirit  of  the  bankrupt 
law  that  such  a  contittct  of  indemnity  as 
this  is,  should  be  kept  up  against  the  de« 
fendant.  In  Walker  v.  Bartleil  (1)  the 
Court  pointed  out  the  distinction  between 
that  case  and  Humble  v.  Langston  (2), 
namely,  that  in  the  latter  the  plaintiff 
claimed  to  be  indemnified  against  all  future 
calls  after  the  defendant  had  parted  with 
his  interest ;  the  Court  of  Exchequer  de- 
cided that  he  could  not  support  such  a 
claim.  In  Walker  v.  Bartlett  (l),the  plain- 
tiff  claimed  to  be  indemnified  against  the 
consequences  of  his  name  being  allowed  to 
remain  on  the  register  as  holder  of  shares 
which  he  had  sold  to  the  defendant,  and 
this  Court  decided  in  his  favour,  saying, 
that  the  principle  upon  which  Burnett  v. 
Lynch  (3)  was  decided  applied.  The  dis- 
tinction pointed  out  above  applies  here, 
the  plaintiff  claiming  to  be  indemnified 
against  the  liability  which  has  fallen  upon 
him  after  the  defendant  had  parted  with 
the  shares  and  ceased  to  be  a  member. 
The  Court  of  Queen's  Bench  thought  that 
Roberta  v.  Growe  (4)  governed  this  case, 
and  no  doubt  it  did  so,  except  for  thcfisKit 
that  there  the  question  arose  between  an 
existing  member  and  one  upon  the  B.  list; 
there  was  no  re-transfer  of  the  shares  as 
there  was  here  from  the  plaintiff  to  Moz- 
ley. In  Roberts  v.  Crowe  (4)  Willes,  J., 
referred  to  Deering  v.  The  Earl  of  Win- 

(1)  18  Com.  B.  Rop.  845  ;  s.  c  25  Law  J.  Rep. 
(n.8.)  C.P.  263. 

(2)  7  Meo.  &  W.  517;  B.C.  10  Law  J.  Rep. 
(n.s.)  Exch.  442. 

(3)  5  B.  &  C.  589 ;  s.  c.  4  Law  J.  Rop.  K.B. 
274. 

(4)  41  Law  J.  Rep.  (n.s.)  C.P.  198;  s.  c.  Lnw 
Kcp.  7  CM?.  029. 
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chiUea  (5),  which  was  a  case  of  joint 
suretyship  upon  a  bond,  and  to  Mule  y. 
Oarrett  (6),  where  a  lease  had  been  signed, 
but  it  is  submitted  that  neither  of  such 
cases  is  like  the  present. 

[Denican,  J. — In  Deiit  v.  Nichalh  (7) 
we  proceeded  upon  the  assumption  that 
the  decision  in  this  case  was*  correct.] 

But  it  may  be  overruled  here.  NevilVs 
Case  (8)  was  also  referred  to  by  Willes, 
J.,  but  at  most  it  only  amounts  to  a  dic- 
tum of  James,  L.J.,  and  the  question 
which  was  really  to  be  decided  was,  whe- 
ther the  compromise  which  had  been 
entered  into  between  the  liquidator  and 
the  contributory  upon  the  A.  list,  pre- 
vented the  liquidator  placing  a  past 
member  upon  the  B.  list ;  Mellish,  L.J., 
treated  it  as  a  case  of  principal  and  surety, 
which  the  present  case  clearly  is  not. 
There  is  also  a  dictum  in  Hudson^ s  Case 
(9). 

[Lord  Coleridge,  C.J. — Willes,  J., 
dealt  with  that  in  Roberts  v.  Crowe  (4).] 

The    next  question  arises  under    the 
inspectorship  deed  of  the  defendant,  exe- 
cuted on  the  27th  of  December,  1866,  and 
it  is  contended  that  the  plaintiff  cannot 
recover  inasmuch    as    he    might    have, 
proved  under  it.     The  Hability  of  the  de- 
fendant began  when  the  order  for  wind- 
ing-up was  made,  on  the  8th  of  May, 
1866  ;  then  by  section  163  of  24  &  25  Vict, 
c.  134  (The  Bankrupt  Act,  1861),  "if 
any  bankrupt  shall  at  the  time  of  adjudi- 
cation be  liable,  by  reason  of  any  contract 
or  promise,  to  a  demand  in  the  nature  of 
damages,  which  have  not  been  and  can- 
not be  otherwise  liquidated  or  ascertained, 
it  shall  be  lawful  for  the  Court  acting  in 
prosecution  of  such  bankruptcy,  to  direct 
such  damages  to  bo  assessed  by  a  jury, 
either  before  itself  or  in  a  Court  of  law, 
and  to  give  all  necessary  directions  for 
such  pui'pose  ;  and  the  amount  of  damage 
when  assessed  shall  be  provable  as  if  duo 
•at  the  time  of  the  bankruptcy."      This 
section  must  be  read  together  with  sec- 

(6)  2  Bob.  &  P.  270. 

(6)  39  Law  J.  Rep.  (n.s.)  Exch.  69 ;  s.  c.  Law 
Rep.  6  Exch.  32. 

(7)  29  Law  Times,  N.S.  536. 

(8)  40  Law  J.  Rep.  (n.s.)  Chanc.  1 ;  s.  c.  Law 
Rep.  8  Chanc.  A  p.  43. 

(9)  40  Law  J.  Rep.  (n.s.)  Chanc.  444 ;  8.  c,  Law 
Rep.  12  Eq.  1. 


tions  74,  75  and  76  of  25  and  26  Vict. 
0.  89,  and  then  it  will  appear  that  the 
plaintiff  might  have  proved  this  debt 
under  the  deed.  The  Court  of  Queen's 
Bench  relied  much  upon  Ex  parte  Mendel^ 
in  re  Moor  (10),  which  no  doubt  is  an 
authority  against  the  defendant. 

Benjamin,  for  the  plaintiff,  was    not 
called  on  to  argue. 

Lord  Coleridge,  C.J. — This  is  an  ap- 
peal from  the  judgment  of  the  Court  of 
Queen's  Bench  on  a  case  in  which  the 
material  flEkcts  have  been  stated  by  Mr. 
Herschell  with  perfect  accuracy  as  followa 
— It  is  an  action  between  a  former  share- 
holder in  a  company,  which  has   be^i 
wound  up,  and  a  transferree  of  certain 
shares  which  were  sold  to  him,  which 
shares  the  defendant,  the  transferree,  after- 
wards transferred  to  a  person  of  the  name 
of  Mozley,  who  became  bankrupt,  and  the 
only  dates  which  are  material  are  those 
which  Mr.  Herschell  gave  us.     The  sale 
from  the  plaintiff  te  the  defendant  was 
upon  the  4th  of  September,  1865,  the  trans- 
fer was  executed  upon  the  8th,  and  the 
defendant   became  the  registered  owner 
upon  the  4th  of  December,  1865.     On  the 
20th  of  March,  1866,  the  defendant  trans- 
ferred to  Mozley,  who  became  bankrupt. 
On  the  18th  of  April,  1866,  the  company 
stopped  payment,  and  on  the  8th  of  May 
the  company  was  ordered  to  be  wound  np. 
Mozley  became  bankrupt  in  October,  1866, 
and  the  defendant  became  bankrupt  on  the 
27th  of  December,  1866,  and  the  liquida- 
tor proved  against  the  estate  of  Mozley, 
and  also  proved  against  the  estate  of  the 
defendant,  and  then  came  upon  the  plain- 
tiff.    The  plaintiff  had  to  pay  151,  a  share 
in  respect  of  these  shares,  and  then  the 
question  is,  whether  he  has  a  right  to  re- 
cover that  15Z.  a  share  against  the  defend- 
ant who  was  a  mesne  transferree  in  the 
chain  of  transfers  that  have  teken  place 
with  regard  to  these  shares.   Under  those 
circumstances    the    Court    of    Queen's 
Bench  held  that  there  was  such  a  right, 
and  they  held  further  that  the  bankruptey 
of  the  defendant  in  the  action  in  which  it 
was  suggested  that  this  debt  might  have 
been  proved  by  the  plaintiff,  and  there- 

(10)  33  Law  J,  Rep.  (n.s.)  Bankr,  14. 
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fare  migHt  have  been  eztingnished,  and 
whioli  he  was  bonnd  to  have  proyed  and 
got  rid  of  in  the  bankruptcy  of  the  de- 
fendant, was  no  answer  to  this  claim. 

Now  with  regard  to  the  second  point, 

^vrhich  iB  a  short  and  easy  one,  it  is  enough 

to  saj  that  it  tarns  upon  the  w(M*ds  of 

the  24  d?  25  Vict.  c.  134.  s.  153,  and  it  is 

admitted  by  Mr.  Herschell  that  unless 

the  case  of  Ex  parte  Mendell  (10),  decided 

by  Lord  Westbury  on  appeal,   can    be 

distingaiahed    from    this  case,  that  the 

statute  has  been  interpreted    in  a  way 

UM  to  the  contention  of  the  defendant. 

I  am  unable  to  distinguish  this  case 

either  in  its  facts,  to  some  extent  at  all 

erents,  or  in  its  principles,  from  Ex  parte 

^emM  (10).  The  reasons  of  Lord  West- 

huy'a  judgment,  and  the  interpretation 

^hich  he  put  upon  the   153rd  section, 

^^pear  to  me,  with  great  respect,  to  be 

^fS^i,  proper  and  sensible,  and  I  have  no 

^^^fficulty  in  assenting  to  it  as  matter  of 

•""^iorify,  and  also  in  thoroughly  assent- 

iJSIlS  to  it  as  matter  of  sense  and  reason. 

^^foie.  npon  the  short  ground  that 

Jr^^'d  Westbury  decided  it  as  a  Court  of 

^I^peal,  we  affirm  the  judgment  of  the 

yf^^H    of    Queen's    Bench,    concurring 


[y  in  the  authority  of  the  case  of 

parU  Mendell  (10). 

^hen  there  is  the  first  point  made  by 

Herschell,  whether,  under  these  cir- 

cee,  there  is  a  liability  on  the  part 

the  defendant    to    pay  the  plaintiff. 

have  been  several  cases  decided  on 

matter,  and  unless  those  cases  can  be 

ished  from  this  case,  it  is  admitted 

they  are  in  this  sense  authorities, 

they  are  in  point.     Walker  v,  Bartlett 

)   was  a  case  decided  in  this  Court,  and 

'^he  facts  had  been  exactly  the  same  in 

€MlkeT  V.  Bartlett  (1),  it  would  have 

n  difficult  for  Mr.  Herschell  to  have 

^'^'Ki.tended  against  the  authority  of  that 

,  because  it  was  a  case  in  the  Court 

Exchequer  Chamber,  and  would  have 

ui  binding  on  us  as  a  matter  of  au* 

^|J^<*rity,    The  judgment  of  the  Court  of 

^^cbequer  Chamber    was  delivered    by 

^^ightman,  J.,  and  his  statement  of  the 

^^«e  is    this— **  The   plaintiff   was   the 

^'^tner  of  500  shares  in  a  mine  worked  by 

^  company  on  what  is  called  the  cost- 

^^k  principle,  according  to  certain  re- 


gulations which  subjected  the  person 
registered  as  the  owner  of  the  shares  in 
the  cost-book,  to  the  payment  of  calls  in 
respect  of  such  shares,  as  long  as  he  con- 
tinued registered  in  the  book  as  the 
owner.  The  plaintiff,  in  pursuance  of  an 
agreement  between  him  and  the  defend- 
ant, sold  his  shares  to  the  latter,  and 
delivered  to  him  a  document  addressed 
to  the  secretary  of  the  mine  company,  by 
which  the  plaintiff  requested  him  to  enter 
a  transfer  of  the  shares  and  all  prefit 
arising  therefrom,  out  of  his  name  into 
that  of  the  transferree,  subject  to  the 
rules  under  which  the  plaintiff  held  them, 
but  leaving  a  blank  for  the  name  of  the 
transferree  to  be  filled  up  by  the  holder  of 
the  document,  which  also  contained  at  the 
foot  an  agreement  to  take  and  accept  the 
shares  subject  to  the  rules,  with  the  name 
of  the  party  agreeing  also  lefl  in  blank. 
....  The  plaintiff,  by  the  delivery  of 
that  document  to  the  defendant,  had  done 
all  that  it  was  incumbent  upon  him  to  do 
or  that  he  could  do  to  pass  the  property 
in  the  shares  to  the  defendant,  who,  upon 
the  receipt  of  it,  became  potentially  the 
owner  of  the  shares,  and  might  have 
made  his  title  perfect  at  any  time.  The 
defendant,  however,  did  not  cause  the 
shares  to  be  registered  in  his  name,  and 
the  plaintiff  was,  in  consequence  of  his 
name  being  continued  on  the  register, 
obliged  to  pay  some  subsequent  calls ; 
and  the  question  before  us  was  whether 
the  defendant  was,  under  the  circum- 
stances of  the  case,  bound  to  cause  the 
shares  to  be  registered  in  his  own  name, 
or  if  he  did  not,  whether  there  was  an 
implied  contract  of  indemnity  by  him  to 
the  plaintiff."  Then,  on  the  first  point, 
they  say  there  was  no  obligation.  Then 
they  say  on  the  second  point :  "  The 
second  point  then  arises,  whether,  if  the 
defendant  does  not  choose  to  avail  himself 
of  that  power,  which,  for  his  benefit  and 
convenience,  is  made  optional  with  him 
and  not  with  the  plaintiff,  there  is  not  an 
implied  contract  on  his  part  to  indemnify 
the  plaintiff  against  the  consequences  of 
his  (the  defendant)  suffering  the  plain- 
tiff's name  to  be  continued  on  the 
register  after  he  has  done  all  that  the 
nature  of  the  contract  between  him  and 
the  defendant  and  of  the  property,  which 
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was  the  subject  of  it,  would  require  him 
to  do  to  convey  a  perfect  title  to  the 
defendant;"  and  nnder  those  circnm- 
stances  the  Court  of  Exchequer  Chamber 
held  that  that  implied  contract  did  arise, 
and  that  the  defendant  was  bound  to 
indemnify  the  plaintiff  in  the  action 
which  the  plaintiiEP  brought  against  him, 
and  they  distinguished  the  case  of  Humhle 
V.  LangsUm  (2),  of  which  I  will  say  nothing 
in  the  present  case ;  they  adopt  the  prin- 
ciple which  was  laid  down  in  Burnett  y. 
Lynch  (3),  and  they  in  effect  say  that 
where  there  was  an  absolute  parting  with 
such  shares  as  those,  between  a  transferror 
and  transferrce,  the  transferror  gets  rid  of 
his  shares,  and  tha  transferrce  accepts  the 
shares,  and  he  accepts  them  ctim  onere^ 
and  undertakes  to  discharge  all  liability 
which  may  arise  in  respect  of  them.  That 
was  the  case  of  Walker  v.  BarUett  (1) 
which  is  not  exactly  in  point  here,  because 
it  did  not  arise  on  this  winding  up  Act, 
and  there  was  no  bankruptcy,  and  there 
were  many  circumstances  in  this  case 
which  did  not  arise  in  that,  but  in  prin- 
ciple it  must  be  considered  to  carry  the 
decision  which  I  am  about  to  come  to. 
My  brother  Denman,  in  the  course  of  the 
argument,  I'eferred  me  to  the  judgment 
of  this  Court  in  the  case  of  Maxted  v. 
Paine  (11),  which  was  a  case,  no  doubt, 
to  determine  whether  the  rules  of  the 
Stock  Exchange  were  to  be  incorporated 
into  contracts ;  from  a  paragraph  of  that 
judgment  it  appears  to  me  that  the  Court 
of  Exchequer  Chamber  assumed  the 
doctrine  which  is  now  disputed,  that  upon 
a  transfer  of  this  description  of  shares 
from  a  transferror  to  a  transferrce  there 
is  an  implied  contract  on  the  part  of  the 
transferrce  to  indemnify  a  transferror 
against  any  calls  or  liability  which  might 
arise  in  respect  of  those  shares  during 
the  time  the  transferrce  holds  them.  There 
are  also  some  cases  on  which  the  case  in 
the  Court  below  proceeded — the  case  of 
lioherta  v.  Growe  (4),  in  the  Court  of  Com- 
mon Pleas  ;  Ex  parte  Neuill  (8),  which  was 
a  decision  of  the  two  Lords  Justices  of 
appeal,  adopted  expressly,  as  far  as  the 
reasoning  of  Lord  Justice  James  was 
concerned,  by  Willes,  J.,  in  giving  judg- 

(11)  40  Law  J.  Rop.  (n.s.)  Exch.  67  ;  s.  c.  T^iw 
Bep.  6  Exch.  132. 


ment  in  Boherts  v.  Growe  (4),  and  bc 
denied  by  Mr.  Herschell  to  be  i 
thoriiy  unless  it  were  distinguis] 
overruled  in  favour  of  the  cas< 
before  us. 

The  Court  of  Queen's  Bench, 
the  authority  of  all  these  cases,  d 
in  favour  of  the  plaintiff,  and  np 
broad  principle  that  a  person  who 
the  advantage  must  take  the  disat 
age,  if  any  there  be,  with  whicl 
benefit  is  accompanied.  Then  thi 
has  been  sought  to  be  distinguishe< 
these  other  cases,  which  are  more  * 
'authorities  in  point,  upon  this  gro 
that  in  this  case  tiie  liability  wl 
sought  to  be  enforced  upon  the  tram 
is  a  liability  which  does  not  resuli 
the  default  of  the  transferrce  or  fix 
default  of  the  ultimate  holder  c 
shares,  1  mean  Mozley,  but  it  is  a  li 
which  is  fixed  by  the  Act  of  Parli 
only  in  the  case  of  an  inabihty  to  ] 
the  part  of  Mozley.  Mr.  Kersch 
far  as  I  could  follow  his  argi 
seemed  to  say  that  the  principle 
might  apply  in  the  ordinary  C8 
transferror  and  transferrce,  had  no 
cation  where  the  liability  was  crea 
such  an  inability  to  pay  as  wfl 
foundation  of  the  liability  in  thi 
created  by  Act  of  Parliament.  Tl 
also,  forther,  no  doubt,  a  distinction 
was  hinted  at  by  him  and  not  xni 
sisted  on  at  the  moment,  that  the 
dator  having  failed  to  get  the  whole 
the  company  was .  entitled  to  firoi 
idtimate  shareholders,  class  A.,  : 
bound  to  sue  the  contributories  in  d 
in  order  of  their  originality,  he 
bound  to  begin  with  the  last  tram 
and  then  go  upwards  to  the  oi 
transferror ;  but'  that  class  A.  beii 
set  of  persons,  if  any  person  in  d 
fails,  then  recourse  may  be  made  t< 
B.,  not  one  by  one,  step  by  step,  1 
class  B.  as  a  whole.  There  is  no 
as  matter  of  fact,  that  the  liquidi 
such  a  company  as  this  may  go  to  i 
the  mesne  transferrors  of  these  sha 
secure  payment  from  them,  and  maj 
any  one  in  class  B.  and  get,  if  h 
the  whole  that  is  due  to  the  company 
any  one  of  the  mesne  ti^ansferrors  bie 
the  original  and  the  ultimate  hoi 
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the  shares,  hut  that    does  not  appear 
to  me  to  vary  the   responsibility  which 
those  transferrors    and   transferrees  re- 
spectavely  hare  the  one  to    tTie   other, 
arising  ont    of  the    relation    which    is 
created  between  them  npon  the  varions 
transfers  whiph  are  made  by  the  one  to 
the  other  of  these  shares,  and  I  appre- 
hend the  mle  of  law  to  be  that  if  there 
be  twenty  transfers  in  the  year,  which 
might  happen,  should  there  be  twenty 
meme  truisferrors  between  the  first  holder 
and  the  last  holder  who  wonld    all  be 
HaUe,  because  they  have  all  been  holders 
of  the  shares  within  the  year,  and  if  the 
OMnpany  choose  to  go  to  ten  or  nine  or 
injoiie  they  think  fit,  as  between  him  and 
bis  immediate  transferree,  the  transferror 
would  be  bound  to  pay,  and  has  a  right  to 
come  on  his  immediate  transferree  and  say, 
**  As  between  you  and  me,  when  I  parted 
with  the  shares,  the  contract  was  that 
joa  wonld  discharge  in  respect  of  them 
ill  liability  that  might  arise  npon  them 
during  the  time  of  your  holding,  and  this 
is  a  liability  which  in  truth  has  arisen  in 
respect  of  your  shares  during  the  time 
Tou  held  them,  and  you  agreed  that,  as 
between  you  and  me  at  any^  rate,  you 
ihoold  discharge  this  liability ;  you»may 
have  some  further  remedy  against  some- 
body else,  but  as  between  you  and  me 
that  was  the  contract.     I  have  had  to  pay, 
ind  you  must  repay  me."     That  seems  to 
XDe  to  be  the  short  and  simple^ground  on 
which  this  case   may  be    decided,  and 
that  is  the  ground  on  which  I  understand 
the  Court  below  put  it,  founding  them- 
selves on  the  judgment  to  which  I  have 
already  referr^.     It  seems  to  me  that 
they  were  quite  right  in  so  doing,  and  it 
is  upon  that,  as  well  as  upon  the  other 
gnmnd  to  which   I  first  adverted,  that 
the  jadgment  ought  to  be  affirmed. 

Bramwrll,  B.,  Pigott,  B.,  Cleasby,  B., 
GiovE,  J.,  and  Denman,  J.,  concurred. 

Judgment  affirmed. 


Altoraey»— <5regory  &  Co.,  agents  for  Duncan, 
Hill  &  Co.,  LiTerpool,  for  plaintiflf ;  Elmslie  & 
Co.,  for  defendant. 


1874. 
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HOABE    V,  THE     METROPOLITAN 
BOARD    OF  WORKS. 


Metropolitan  Commons  Act^  1866,  29  ^ 
30  Vict,  c.  122.  8,  16— 'Metropolitan  Com- 
mxms  SupplemerUal  Act,  1871,  34  ^  35 
Vict.  c.  Ivii. — Beneficial  Bight— Beptacing 
decayed  Sign-post — Easement. 

The  right  to  erect,  and  to  replace  from 
time  to  time,  when  decayed,  a  public-house 
sign-post  is  a  ^^  right  of  a  profitable  or 
henefi:cial  nature''  within  the  meanhig  of 
section  15  of  the  Metropolitan  Commons  Act,  • 
1866. 

By  29  ^  30  Vict  c.  122.  ss.  6,  8,  the  in- 
closure  commissioners  may  prepare  a  scheme 
for  tlie  management  of  metropolitan  com^ 
mans.  By  s.  14,  every  scheme  is  to  state  what 
rights  are  affected  thereby.     And  by  s.  15, 
"  no  estate,  interest  or  right  of  a  profitable  or 
beneficial  nature  in,  over  or  affecting  the 
common  shall,  except  with  tlie  consent  of  the 
person  entitled  thereto,  be  taken  away  or 
injuriously  affected  by  any  scheme,  tvithout 
compensation,*'  to  be  ascertained  and  pro- 
vided under  the  Lands  Clauses  Acts,  1845 
and  1860.    By  s.  22,  any  scheme  under  the 
Act,  before  it  can  have  operation,  must  be 
confirmed  by  AcV  of  Parliament.    A  scheme 
prepared  under  29  ^  30  Vict.  c.  122,  and 
confirmed  by  34  §•  35  Vict.  c.  Ivii.,  which 
entrusted  the  management  of  the  "  metro* 
politan  co^nmon  "  qjf  Blaclcheath  to  the  re* 
spondents,   contained    tJie   words,   "saving 
always    to  all  pei'sons  .    ...    all  s^ich 
estates,  interests  or  rights  of  a  profitable  or 
beneficial   nature  .  ...  as  they  had   be- 
fore the  confirmation    of    this  scheme  by 
Act  of  Parliament,  or  could  or  might  have 
enjoyed  if  this  scheme  had  not  been  con- 
firmed  by   Act    of  Parliament:" — Held, 
that    the    scheme   and    the     confirmation 
amounted  to  a  waiver  of  the  power  to  taTce 
away  with  compensation   beneficial  rights 
tvithin  the  meaning   of  the  scheme,   and 
a  conviction  for   erecting   a  sign-post  in 
the  enjoyment  of  such  a  right,  but  in  con- 
trave^ition  of  a  bye-law  under  the  scheme^ 
was  gnashed. 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.O.  65.] 
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EMANUEL  V,  BBIDGEB ; 

BOBERTS,  Garnishee, 


Gamisliee  Order — Common  Loav  Pro- 
cedure Act,  1854,  8,  63 — Bankruptcy — 
Trustee-^The  Bankruptcy  Act,  1848  (12 
^  13  Vict.  c.  106),  8,  184— The  Bank- 
ruptcy Act,  1869  (32  ^  33  Vict.  c.  71), 
8.  l^'-BiU  of  Sale. 

On  the  20th  of  April,  1870,  E.  ohtairied 
a  judgment  against  B.  for  45?.  15«.  \0d. 
On  the  22iid  of  the  same  month  lie  obtained 
a  gamisJiec  order  served  07i  the  2Srd,  at- 
taching a  debt  due  from  R.  to  B.  of  55Z. 
The  order  was  made  absolute  on  the  2fid  of 
May,  and  the  usual  07'der  made  to  levy  as 
much  as  was  sufficient  to  satisfy  the  judg- 
ment debt,  and  afi.fa.  was  .delivered  to  tlie 
slteriff.  B.  teas  adjudicated  bankrupt  on 
the  drd  of  May.  The  sheriff  seized  certain 
goods  as  the  goods  of  B.  on  the  4th  of  May, 
but  they  were  on  the  11th  claimed  by  the 
trustee  of  B,,  and,  upon  an  interpleader,  the 
goods  were  sold  and  31 Z.  paid  into  Court. 
On  the^Xst  of  May,  1869,  B.  had  executed  a 
bill  of  sale  to  B,  of  the  swine  goods  to  secure 
the  repayment  of  a  loan  of  147Z.  Hie  bill 
of  sale  toas  registered  and  the  goods  re- 
mained in  the  house  of  B.  By  the  bill  of 
sale  B.  had  tJie  right  in  case  B.  failed  in 
payment  of  certain  instalments  to  enter  and 
seize  the  goods  and  either  hold  tJiein  or 
sell  tliem,  repaying  himself  and  paying  the 
balance,  if  any,  to  B.  On  the  22iid  of 
April,  1870,  the  day  on  which  the  garnishee 
order  was  made,  B.  instructed  an  auctioneer 
to  seize  the  goods  and  sell  them  in  order  to 
repay  the  sum  then  due,  that  is  55Z.  This  was 
done.  On  tlie  2Qth  of  April,  tvhen  neither 
the  auctioneer  nor  B.  Jiad  any  notice  of  the 
attachment,  the  former  advanced  to  tlie 
latter  50Z.  and  was  authorised  to  retain  it 
o\U  of  the  proceeds  of  the  intended  sale. 
On  the  ZOth  the  goods  xoere  advertised  for 
sale  on  the  2nd  of  May,  as  being  the 
goods  of  B.,  sold  under  a  bill  of  sale,  and 
on  the  same  day,  the  auctioneer  received 
notice  of  the  attachment.  The  sale  did  not 
teike  place  owing  to  B.  obtaining  an  interim 
injunction  to  restrain  the  sale,  and  on  the 
Ath  of  May  the  sheriff  seized  the  goods  : — 

Held,  that  the  gamisliee  order  constituted 
E.  a  creditor  holding  security  on  the  j^ro- 
perty  of  the  bankrupt  within  section  12  of 
the  Bankruptcy  Act,  18G9,  and  a  charge  on 


a  part  of  the  estate  of  B.  fcithin  seeU 
sub'Sectio^i  5. 

Held  also,  that  the  auctioneer  w 
titled  to  9X  4s.  2d.,  and  thai  E.  was  e 
to  the  rest. 

Held  also,  that  the  Bills  of  Sale  A 
not  apply,  inasmuch  as  the  acts  of  th 
tioneer  were  sufficient  to  taJce  the  goo 
of  the  possession  of  B.  at  tlie  time 
seizure. 

This  was  a  rale  caUing  upon  Em 
a  judgment  creditor,  to  shew  cans 
the  proceeds  of  the  sale  of  certain 
paid  into  Court  should  not  be  paid 
Court  to  Thomas  Bowman,  tho  tras 
bankruptcy   of    Bridger,    the    exei 
debtor,   notice  of  the  rule  being 
to  one  Benjamin  James  Chigwell. 

The  material  facts  were  as  follow 

On  the  20fch  of  April,  1870,  En 
obtained  a  judgment  against  Bridg 
45Z.  Ihs.  lOd. 

On  tho  22nd  of  April,  1870,  En 
obtained  a  garnishiee  order  nisi  atta 
a  debt  due  &om  Mary  Roberts  to  Bi 
or  such  part  of  it  as  was  sufficient  1 
the  judgment  debt,  and  this  orde 
served  on  the  23rd  of  April,  1870. 

On  tho  2nd  of  May,  1870,  this  gan 
order  was  made  absolute,  and  the 
order  was  made  under  section  63  c 
Common  Law  Procedure  Act,  18. 
levy  as  much  of  the  debt  due  from  R 
to  Bridger,  as  was  sufficient  to  c 
the  judgment  debt,  and  on  the  san 
a  writ  of  fi.  fa.  against  the  goods  of 
Roberts  was  delivered  to  the  sheriff 

The  amount  at  that  time  due 
Roberts  to  Bridger  was  55Z. 

On  the  3rd  of  May  Bridger  wa 
judicatcd  a  bankrupt  on  an  act  of 
ruptcy  of  the  same  date,  and  the  1 
trar  of  the  Court  was  appointed  ti 
until  a  trustee  was  appointed  at  the 
meeting  of  creditors. 

On  the  4th  of  May  the  sheriff"  i 
certain  goods  as  being  the  goods  of 
Roberts,  the  garnishee.  On  the  1! 
May  notices  of  claims  to  these  goode 
given  to  the  sheriff*  by  Bridger's  ti 
and  one  Chigwell,  an  auctioneer,  ai 
sheriff*  having  interpleaded,  it  W8 
ranged  with  the  consent  of  all  p 
that  the  goods  should  be  sold  an 
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paid  Into  Court,   to  abide  the 
nJi  of  any  application  bj  either  of  the 
rtajoB  to  have  the  amount,  or  any  part 
oF*   ilk,  paid  ont  to  him. 

Iflie  amount  paid  into  Court  under  this 

was  31 Z.  19*. 
the    2l8t   of  May,    1869,    Mary 
executed  a  bill  of  sale  of  the 
in  question  to  Bridger,  to  secure' 
repayment  of  the  sum  of  147Z.  lent  to 
by  Bridger,  and  this  bill  of  sale  was 
dval^  registered  and  the  goods  remained  in 
House  occupied  by  Mary  Roberts  till 
^  seizure,  subject  to  a  question  on  that 
t  mentionea  subsequently, 
the  terms  of  this  bill  of  sale,  the 
were  assigned  to  Bridger,  subject 
A  proviso  that  if  Roberts  repaid  the 
lyt    by  certain    instalments  the   deed 
Hoidd  be  void,  but  that  if  she  failed  to 
any  of  the  instalments,  Bridger  had 
ririit  to  enter  and  seize  the  goods 
d  hold  them  for  his  own  use  absolutely, 
^  his  option  tosell  the  goods,  and  out 
<^  'the  nrooeeds  to  repay  himself  any  part 
^^   4he  loan  then  due  to  him,  and  to  pay 
^^^^  hahnoe,  if  any,  to  Mary  Roberts. 
On  the  22nd  of  April,  1870,  the  same 
on  which  the  garnishee  order  niH  was 
there  being  then  552.  of  the  loan 
'^£11  unpaid,  but  subsequent  to  the  gar* 
'^iT^lieo  order  he,  Bridger,  instructed  Chig* 
v^^ll  to  enter  and  te^e  possession  of  the 
S^c>od8  and  sell  them  in  order  to  repay  the 
^^^l     Chigwell   accordingly  seized    the 
and  put  a  man  into  possession  of 
on  the  same  day. 
On  the  26th  of  April,  1870,  Chigwell 
"vaocedBridger  50Z.  on  the  security  of  the 
S^oodfl  of  which  by  his  man  he  was  then  in 

and  Bridger  authorised  him  to 

in  the  advance  out  of  the  proceeds  of 

^  intended  sale.    At  this  time  neither 

^dffer  nor  Chigwell  had  notice  of  any 

-^•cfiment. 

«    On  the  30th  of  April  Chigwell  adver* 

?^6d  the  goods  for  sale,  in  the  Hampshire 

^^^^ependent  newspaper,  for  the  2nd   of 


sale,  and  he  posted  up 

^^i^onnoemente  of  the  sale  in  the  neigh* 
^l^hood,  and  on  the  same  day  he  re* 
^^ed   the  first   notice   of  the  attach* 
^»^t. 


On  the  2nd  of  May  Roberto  obtained 
an  interim  injunction  to  restrain  the  sale, 
and  in  consequence  of  this,  the  sale  as 
advertised  for  the  2nd  of  May  did  not 
take  place.  This  injunction  was  after* 
wards  dissolved,  and  Roberts,  in  conse* 
quence  of  a  warrant  for  perjury,  committed 
in  obtaining  the  injunction,  having  been 
issued  against  her,  absconded. 

Before  another  day  for  the  sale  could 
be  arranged,  the  sheriff  entered  and 
seized  the  goods  on  the  4th  of  May  as 
already  mentioned  (1). 

Some  Payne  shewed  cause  against  the 
rule  (on  Jan.  28,  30, 1873). 
Bidlen  supported  it. 

The  following  statutes  and  authorities 
were  referred  to  in  the  course  of  the 
argumente — 

Holmea  v.  Tutton  (2),  Slater  v.  Pm- 
der  (3),  The  Bankruptey  Act,  1849  (12 
A  13  Vict.  c.  106),  s.  184.  The  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71), 
s.  12  ;  Ex  parte  Bocke  (4),  Ex  parte  WiU 
limns  (5).  The  Bills  of  Sale  Act,  17  & 
18  Vict.  c.  36 ;  Qough  v.  Everard  (6), 
Ex  parte  Lewis  (7),  Smith  v.  Wall  (8), 
Mitchell  V.  Lee  (9),  Newman  v.  Bock  (10). 

Cur.  adv,  tn*W. 


(1)  This  statement  of  the  facts  is  taken  from 
the  written  judgment  of  the  Court. 

(2)  6  E.  &  B.  67 ;  s.  c.  24  Law  J.  Rep.  (n.s.)  Q.B. 
346. 

(8)  40  Law  J.  Hep.  (m.8.)  Exch.  146,  in  error 
41  Law  J.  Hep.  (n.s.)  Exch.  66 ;  s.  c.  Law  Rep. 
6  Exch.  228,  in  error  Law  Rep.  7  Exch.  95. 

(4)  40  Law  J.  Rep.  (m.s.)  Chanc.  70 ;  s.  c.  Law 
Rep.  6  Chanc.  App.  795. 

(5)  41  Law  J.  Rep.  (n.s.)  Bankr.  38 ;  s.  c.  Law 
Rep.  7  Chanc.  App.  314. 

(6)  2  Hurl.  &  C.  1 ;  s.  c.  32  Law  J.  Rep.  (n.s.) 
Exch.  210. 

(7)  Law  Rep.  6  Chanc.  App.  626. 

(8)  18  Law  Times,  182. 

(0)  86  Law  J.  Rep.  (n.s.)  Q.B.  154;  8.c  Law 

Rop.  2  Q.B.  259. 

(10)  4  Com.  B.  Rep.  N.S.  434. 
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COURT  OF  QtJEEFS  BENCH: 


The  judgment  of  the  Court  (11)  was 
(on  Feb.  16, 1874)  delivered  by 

QuAiN,  J. — [The  learned  Judge  after 
stating  the  terms  of  the  rule,  and  the 
facts  as  above  set  oat^  continued  as 
follows] — 

On  this  state  of  facts  two  questions 
arise  for  consideration. 

The  first  relates  to  the  debt  due  from 
Eoberts  to  Bridger,  or  rather  to  that  part 
of  it  attached  by  the  garnishee  oi^er, 
and  as  to  which  the  garnishee  order  is 
in  any  way  affected  by  the  subsequent 
bankruptcy  of  Bridger. 

The  second  relates  to  the  property  in 
the  goods  seized  under  the  fi.  fa,f  and  as 
consequent  on  that  question,  the  -  distri- 
bution of  the  money  paid  into  Court.  It 
will  be  seen  from  the  dates  that,  in 
this  case,  the  garnishee  order  was  ob- 
tained, served  and  made  absolute,  and  a 
fi,  fa,  lodged  with  the  sheriff  to  enforce  it 
on  the  goods  of  Boberts  before  any  act 
of  bankruptcv  committed  by  Bridger. 
Short,  thereiore,  of  execution  actually 
levied  on  the  goods  of  the  garnishee  or 
payment  of  the  debt,  everything  had 
been  done  to  perfect  the  title  of  the  exe- 
cution creditor  to  so  much  of  the  debt  as 
was  sufficient  to  pay  the  amount  of  the 
judgment  before  the  bankruptcy ; 

The  position  of  an  execution  creditor 
after  a  garnishee  order  was  obtained  and 
served  in  relation  to  the  assignees  in 
bankruptcy  of  the  execution  debtor,  and 
their  claim  to  the  debt  attached  by  the 
garnishee  order,  was  much  considered  in 
Holmes  v.  Tutton  (2). 

It  was  there  held  that  an  execution 
creditor  who  had  obtained  and  served  a 
garnishee  order  before  the  bankruptcy  of 
the  debtor,  was  in  the  position  of  a  credi- 
tor having  security  for  his  debt  within 
section  184  ef  the  Bankruptcy  Act,  1849, 
but  that  he  had  no  mortgage  or  lien 
within  the  exception  in  the  same  section. 
The  judgment  of  the  Court,  therefore, 
was  that  the  debt,  not  having  been 
realised  before  the  adjudication  in  bank- 
ruptcy, passed  to  the  assignees.  That  case 
was  followed  by  Tilhunj  v.  Brown  (12) 
before  Crompton,  J.    There  the  garnishee 

(11)  Cockburn,  C.J.;  Mellor,  J.;  andQuain,  J, 

(12)  30  Law  J.  Bep.  (n.s.)  Q.B.  40. 


order  nisi  had  been  served  and  tl 

absolute  obtained  before  the  banl 

Both    these    decisions,    howevex 

founded  on  the  enactments  conti 

section  184  of  the  Bankruptcy  Ac 

That  Act  has  since  been  rep«Eded 

Bankruptcy  Act,  1869,  and  then 

no  section  in  the  latter  Act  sin 

section  184  of  the  Act  of  1849,  it 

that  the  judgments  referred  to,  8< 

least  as  they  relate  .to  the  quel 

lien,  are  not  applicable  to  the  prese 

The  section  of  the  Banlmipti 

1869,  which  applies  to  the  case  no^ 

the  Court  is  section  12.    That 

enacts  that  where  a  debtor  shall 

judicated  bankrupt,  no    creditor 

debt  is  proveable  under  the  ban] 

shall  have  any  remedy  against  the 

or  property  of  the  bar^rupt,  es 

manner  directed  by  that  Act. 

i^rther  provides  that  that   sectioQ 

not  affect  the   power    of   any  c 

'*  holding  a  security  on  the   pro{ 

.  the  bankrupt "  to  reaUse  his  seen 

if   that    section  had    not    been 

The  question,   therefore,  is  whetl 

execution  creditor  in  this  case 

security  on  the  property  of  his 

before  the  bankruptcy.     It  woulc 

to  follow  from  Holmes  v.  TuUon  (2) 

execution  creditor  who  had  obtain 

served  a  garnishee  order  nm,  and 

iiori  an  order  absolute,  before  the 

ruptcy,  is  a  creditor  holding  a  seen 

the  property  of   the    bankrupt, 

section  12  of  the  last  Act,  as  ther 

practical  difference  between  the  la] 

of  section  12  of  the  present  Act,  a 

first  part  of  section  184  of  the  o] 

Counsel  for  the  trustee  relied  mi 

Ex  parte    WiUiams  (5).     There 

decided  in  accordance  with  Slater  - 

der   (3)  that  the  mere  delivery  < 

writ  to  the  sheriff  did  not  make  tl 

cution  creditor  a  creditor  holding  s€ 

and  that  actual  seizure  was  esseni 

that  purpose,  and  as  in  Holmes  i 

toil  (2)  Lord  Campbell,  in  deliveri 

judgment  of  the  Court,  while  holdii 

the  garnishee    order    did    constil 

security  for  the  debt,  still  held  ' 

bound   the  debt  only  in  the  sam 

and  to  the  same  extent  as  the  de\h 

the  writ  to  the  sheriff,  so  that  if  J 
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\  2Vitfa»  (2)  be  right  onthe  latter  point, 
^parte  WiBiam$  (5)  would  amonnt'to 
1^  clecjikm  iliat  the  garnishee  order  does 
MMoit  cxmstitate  a  aeonrity  for  the  debt. 

Xt   appeaiB  to  ns,  however,  that  the 
^Machment  or  seizore  by  way  of  ezeciu 
&r  a  debt  dae  from  a  specific  person 
in  the  order  resembles  an  actual 
of  goods  bj  the  sheriflf  much  more 
^  the  deliyeiy  of  the  writ  to  the  sheriff 
'liioh  binds  no  specific  goods,  but  merely 
properly  of  the  debtor  in  general, 
execution  creditor  can  do  no  further 
^^^  as  r^pirds  the  debt  attached,  than  to 
^Ptain  his  garnishee  order,  serve  it,  and 
*:e  it  absolute.    We  think,  ^therefore, 
t  the  eaniishee  order,  especiall j  when, 
in  this  case,  it  was  made  absolute 
Ebie  the  bankruptcy,  does    constitute 
execution  creditor  a  creditor  holding 
~  y  on  the  property  of  the  bankrupt 
^  ^^«uu  section  12  or  the  6ankrui)tcy  Act^ 
^^69.    But  apart  from  this  question  there 
another  point  which  seems  to  us  de- 
rive on  tills  part  of  ihe  case. 
The  Bankruptcy  Act,  1869,  contains  a 
Initum  of  a  *'  secured  creditor  "  as  used 
that  Act ;  section  16,  sub-section  5, 
that  a  ''  secured  creditor  "  shall  in 
Act  mean  *'  any  creditor  holding  any 
charge  or  lien  on  the  bank- 
^pi'a   estate  or  any  part  thereof  as  a 
for  a  debt  due  to  him."     Now 
apprehend  that  a  secured    creditor 
'  1  this  section  and  *'  a  creditor  hold- 
secuiity "  mentioned  in  section  12 
the  same  thing.      But  it  will  be 
"ed  that  in  the  definition  in  section  16 
word  ''  charge  "  is  introduced,  which 
not  to  be  found  in  section  184  of  the 

of  1849. 

^We  think  that  the  word  *'  charge  "  has 

^^ider  meaning  than  the  words  mortgage 

lien,  and  we  cannot  doubt  but  that  an 

creditor   who    has    obtained, 

and  made  absolute  his  garnishee 

befiire  ihe  bankruptcy,  is  a  creditor 

tioldiiig  a  charge  on  a  part  of  the  bank- 

nxpt'B  estate  as  a  secuiity  for  a  debt  due 

t«>  Iriin  within  section  16,  sub-section  5, 

•"^d  is  therefore  a    creditor    holding    a 

■scanty  on  the  property  of  the  bankrupt 

''^^^  section  12. 

^^nder  these  circumstances,  the  ezecu- 
^creditor  was  entitled  to  receive  from 


Boberts  452.  5#.  lOd.  out  of  the  debt  of 
552.  then  due  from  Boberts  to  Bridger. 
But  Boberte  having  Mled  to  pay  the 
amount,  the  usual  oraer  was  made  under 
section  63  to  levy  the  amount  due  from 
the  garnishee,  and  her  goods  were  ac- 
cordingly seized  under  the  execution  on 
the  4th  of  May  as  before  stated. 

At  that  time,  the  bankrupt  and  his 
trustee  were^interested  in  the  goods,  under 
the  bill  of  sale,  onlv  to  the  extent  of  the 
difference  between  the  balance  of  the  debt 
then  due  from  Boberte  (552.),  and  the 
judgment  debt  (452.  15«.  lOd.),  namely, 
92.  49.  2(2.,  an<^  Chigwell,  who  made  his 
advance  on  the  26th  April  (the  garnishee 
order  having  been  served  on  the  23rd  of 
April),  could  not  be  in  a  better  position 
than  Bridger,  or  take  any  greater  mterest 
in  the  goods  than  Bridger  then  had.  The 
value  of  the  goods  being  greater  than 
Bridger's  interest  in  them  at  the  time  of 
the  seizure,  an  order  might  have  been 
made  to  sell  them  under  section  16  of 
the  Common  Law  Procedure  Act,  1860. 

Under  these  circumstances,  the  rule  will 
be  that  92.  4«.  2e2.  of  the  money  in  Court 
shall  be  paid  to  Chigwell  (who  had  ad- 
vanced his  money,  and  held  possession  of 
the  goods  before  the  bankruptey)  and  the 
rest  to  the  execution  creditor. 

On  the  part  of  the  execution  creditor, 
the  validity  of  the  bill  of  sale  was  chal- 
lenged, on  the  ground  that  the  occupation 
of  the  grantor  was  not  correctly  de- 
scribed. But  we  think  that  the  Bills  of 
Sale  Act  does  not  apply  to  this  case,  as 
we  consider  that  the  acte  of  Chigwell,  in 
taking  possession  of  and  ordering  the 
goods  for  sale  as  above  mentioned,  were 
sufficient  to  take  the  goods  out  of  the 
possession  or  apparent  possession  of  the 
mntor  at  the  time  of  the  seizure.  (See 
m!x  parte  Lewis  (7)  and  the  cases  tnere 
cited). 

Judgment  accordingly. 


Attomeye — J,  Emannol,  for  plaintiff;  Whyt^ 
ColliBson  &  Prichard,  agentfl.  for  W.  Perkins, 
Southampton,  for  defendant 
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1874.  1  HASDma   (a^eiUmt)  v.  head- 
Jan.  21./  INOTON  (respondent). 

Turnpike  Boad — Evamn   of  Toll  hy 
Occupier  of  Lamd  adjoining. 

H.^  the  occupier  of  land  adjoining  a 
turnpike  road^  made  an  opening  through 
the  fence  which  aeparaied  hie  land  from  the 
turnpike  road,  and  another  opening  through 
the  same  fence  at  a  few  yards^  dista/nce.  He 
also  made  a  road  over  the  land  in  his  oc* 
cupaiion^  connecting  the  two  openings  in  the 
fence^  "between  which  was  a  toll  gate^  at 
which  the  trustees  of  the  turnpike  road  were 
authorised  to  take  tolls.  By  means  of  the 
two  openings  in  the  fence,  and  the  road  con* 
necting  them,  he  was  able  to  use  the  turn-- 
pike  road  without  passing  through  the  ^aie : 
—Held,  that  in  doing  so  with  intent  to  evade 
the  pa/yment  of  toll^  he  did  not  incur  a/ny 
liability  to  the  penalty  imposed  by  section  41 
of  3  Geo.  4.  c.  126. 

[For  the  report  of  the  above  case,  see 
48  Law  J.  Hep.  (n.s.)  M.O.  69.] 


1874. 
Jan.  21. 


THE  QUEEN  ON  THE  PROSECUTION 
OP  THE  LONDON  AND  NORTH 
VTES'l'ERN    RAILWAY    COMPANY 

(appellants)  v.  THE  assess- 
ment COMMITTEE  OP  THE 
BEDFORD  UNION,  AND  THE 
OVERSEERS  OP  THE  PARISH  OP 

GOLDINGTON  (respondents). 

Poor  Bate — Bailway^^Branch  Line — 
Bent — Batedble  Value, 

A  Uns  of  raitwa/y  originally  made  by  a/n 
independent  company  became  vested  in  the 
appellants,  under  an  agreement  by  which 
the  appellants  guaranteed  a  certain  per 
ceniage  upon  the  money  expended  upon  the 
line.  The  Une  communicated  tmth  the  main 
Une  of  the  appellants,  and  with  three  other 
main  lines  of  railway  owned  and  worked 
by  three  other  companies  respectively.  If 
the  line  were  in  the  market,  either  of  such 
three  companies  would,  in  covhsequence  of  the 
traffic  which  it  would  bring  to  their  line,  be 
wUlvng  to  acquire  it  upon  the  same  terms  in 


every  respect  a^  those  vpon  which  the  op- 
pellanii  held  and  worked  it  :^-Heldy  ikai 
in  ascertaming  the  rateaMe  value  of  a 
part  of  the  Une  which  passed  through  the 
parish  of  0.,  the  fact  of  there  being  such 
four  companies  who  would  so  compete  for 
the  line,  might  be  taken  into  consideraMon. 

[For  the  report  of  the  above  case  see 
43  Law  J.  Bep.  (n.St)  M.O.  81.] 


1874        r*^^^    VESTRY    OP    ST.   MARY,   18- 

Feb  16    1      LiNGTON   (a/ppellants),   v. 
[^       BARRETT  (respondent). 

Metropolis  Management  Act,  1855  (18  &* 
19  Vict.  c.  120),  s.  105— The  Metropolis 
Management  Amendment  Act,  1862  (25  ^ 
26  Vict.  c.  120),  s.  112— New  Street. 

The  respondent  leased  some  land  for 
building  purposes,  and  formed  a  road  for 
the  purposes  of  the  houses  butU  on  each 
side  of  the  road.  Previous  to  1868-1864, 
the  road  was  occupied  by  sa/w  pits  and  builds 
ing  materials.  From  the  year  1863  he 
placed  a  barrier  across  it  with  an  open  space 
capable  of  being  also  closed  by  a  foldvng 
bar,  'Ke  continued  the  barrier,  and  frC' 
quently  prevented  the  passage  of  vehicles 
along  the  road.  Both  he  and  the  freeholders 
objected  to  the  road  being  a  ptiblic  thorough^ 
fare.  The  footways  on  each  side  of  the  road 
were  made  at  the  cost  of  the  owners,  and 
repaired  by  the  vestry : — ^Held,  that  under 
these  circumstances  there  had  been  no  dedi" 
cation  of  the  road  to  the  public,  hU  that 
nevertheless  it  was  a  ^^new  street*'  within 
8.  112  of  25  ^  26  Vict.  c.  102,  and  wUhin 
s,  105  of  18  ^  19  Vict,  c,  120,  so  that  the 
vestry  had  a  right,  tinder  the  last  mentioned 
section,  to  call  upon  the  respondent  to  pay 
the  amount  of  the  estimated  eaper^ses  of 
paving  the  road. 

[For  the  report  of  the  above  case  see 
43  Law  J.  Rep.  (n.s.)  M.O.  85.] 
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1874  1  xuiXiiHS  (appellant)  v.  oollins 
Jaia.26.  j  (respondent). 

Ale  and  Beer'TtouBe—Lieensmg  Act^  1872 
(35  ^  86  Vict.  e.  94),  see.  16,  aub-sec.  2— 
Ooiuitable  on  Duly — Supplying  Liquor  to — 
Absence  of  Licensed  Person, 

By  see.  16  of  the  Licensing  Act^  1872, 
^  {f  any  licensed  person  supplies  any  liquor 
or  refreshmenif  whether  by  way  of  gift  or 
tola,  to  any  constable  on  duty^  unless  by 
caUhoriiy  of  some  superior  of  such  constable^ 
le  thaU  be  liable  to  a  penaUy,  ^." 

A  eonstabhf  on  duty  and  in  vrnform^ 
wiU  io  fib  house  of  a  licensed  person.    He 

wu  (here  supplied  with  some  brandy  by  a 


servant.  He  did  not  go  there  by  the  a/utho* 
rity  of  a  superior  officer,  nor  was  the  brandy 
supplied  by  the  amthoriiy  of  any  superior 
officer.  The  licensed  person  uxu  not  pre* 
sent  at  the  time ;  he  did  not  know  that  the 
brandy  was  supplied^  nor  had  he  given 
any  express  authority  to  the  servant  to  supply 
it: — ^Held,  thai,  under  the  above  se^um^ 
he  was  liable  to  be  convicted. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Hep.  (n.s.)  M.O.  67.] 


END  OF  HILAEY  TERM,  1874. 
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61iA^    the  wages  so  ascertained  and  fixed 
not  paid  to  the  workmen  entitled 

until  the  succeeding  Saturday. 

e  workmen  worked  under  certain 

^^  which  were  embodied  in  the  contract 

liiring  between  the  masters  and  work- 

Kx.     ^e  rules  are  as  follows — 

^*  ^All  persons  in  our  employ  are  re- 

"^ '^  to  give  fourteen  days'  notice  before 

such  notice  to  be  given  at  the 
» of  booking  up. 

[Fourteen  days'  notice  will  be  given 

8  to  discharging  any  person,  except 

poiling  or  neglecting  work,  in  which 

they  will  be  discharged  forthwith. 

leaving  without  notice  will  for- 

ti     all  wages  due,  and  their  return  to 

Ic  may  be  refused." 
'-■JTie  term  ''booking  up"  in  the  above 
B  is  understood  by  the  parties  to  mean 
Thursday  in  each  week. 
'-I7he  principal  part  of  the  wages  sued 
,   namely,  the  sum  of  15^.,  was  earned 
^e  plaintiff  in  the  week  of  his  service 
^=^Xch  ended  at  noon  on  Thursday,  the 
day  of  April,  1872,  and  such  sum^ 
ascertained  and  fixed  at  that  time. 
*X'lie  plaintiff  commenced  another  week 
Ills  service  on  the  afternoon  of  that 
He  worked  during  that  afternoon 
also  during  the  morning  of  Friday, 
26th  of  April,  and  he  earned  during 
time  the  residue  of  the  sum  of  22«, 
sued  for,  namely,  the  sum  of  7s, 

left  the  service  on  the  forenoon  of 

day  without  having  given  any  notice 

hiB  intention  to  leave. 

^The  reason  for  so  leaving  was  an  in- 

ded  alteration  in  the  weaving  shed  in 

l^ch  the  plaintiff  worked,  but  for  the 

of  this  appeal  only  it  is  ad- 

that  the  plaintiff  lefb  the  service 

tbout    any   reasonable    or  justifiable 


.The  plaintiff  applied  for  payment  of 
full  wages,  namely,  the  sum  of  22^., 
Saturday,  the  27th  of  April,  but  his 
^Ucation  was  refused  altogether,  on  the 
§^iUid  that  his  wa^es  had    been  for- 

A.t  the  hearing  the  same  ground  of 

^^exice  to  the  action  was  taken.    It  was 

^^^Id  that  as  the  plaintiff  had  left  the  ser- 

^jp©^  after  the  commencement  of  the  week 

^^Hsuming  at  noon  on  lliursday,  the  25th 


of  April,  without  proper  notice  of  his  in- 
tention to  leave,  the  wages  earned  during 
that  week  were  forfeited  and  could  not  be 
recovered,  but  that  the  wages  earned  in 
the  previous  week  and  which  were  ascer- 
tained and  fixed  on  Thursday,  the  25th 
of  April,  were  vested  in  the  plaintiff,  and 
were  not  divested  or  forfeited  either  by 
the  general  law,  or  by  the  special  agree- 
ment contained  in  the  rules,  by  the  plain- 
tiff leaving  the  service  without  notice  in 
a  subsequent  week  of  his  service.  And  a 
verdict  for  the  sum  of  15«.  was  given 
accordingly. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  wages  earned  by  the 
plaintiff  in  the  week  ending  at  noon  on 
Thursday,  the  25th  of  April,  were  for- 
feited by  the  plaintiff  having  left  the  ser- 
vice on  Friday,  the  26th  of  April,  1872, 
without  having  given  notice  of  his  inten- 
tion to  leave. 

R.  0,  Williams,  for  the  appellants.— 
The  whole  of  the  plaintiff's  unpaid  wages 
were  forfeited.  The  words  "all  wages 
due "  cannot  be  confined  to  wages,  the 
amount  of  which  has  not  been  fixed  or 
ascertained.  The  object  of  postponing 
the  payment  after  the  amount  was  fiz^ 
was  to  give  the  master  a  security  in  the 
event  of  misconduct  on  the  part  of  the 
workmen.    He  cited  Button  v.  Thompson 

(1). 

Edwards,  for  the  respondent.  —  The 
plaintiff  is  entitled  to  retain  the  verdict. 
The  intention  of  the  rule  was  to  prevent 
a  break  in  the  service  between  the  two 
booking  up  days,  by  making  wages  which 
had  been  earned  in  the  interval,  but  the 
amount  of  which  had  not  been  settled, 
liable  to  forfeiture  if  the  workman  broke 
his  contract. 

[Lush,  J. — ^What  is  there  to  shew  that 
the  words  "wages  due"  do  not  mean 
"wages  which  have  not  been  paid  ?"] 

The  reasonable  construction  of  the 
contract  is  that  the  punishment  for  the 
breach  of  conti*act  is  not  to  be  excessive, 
and  it  is  enough  if  the  workman  forfeits 
wages  which  have  been  earned  but  not 
ascertained. 

(1)  38  Law  J.  Rep.  (n.s.)  C.P.  225 ;  8.  c.  Law 
Bep.  4  CJ".  330. 
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COOKBUBK,  C  J.— I  flunk  ttiat  flio  only 
construction  which  we  can  pnt  upon  these 
rules  is  adverse  to  the  plaintiiOP.  The 
rules  are  obviously  intended  to  protect 
the  master  against  the  contingency  of  his 
workmen  leaving  him  without  reasonable 
excuse,  and  if  we  were  to  hold  that  they 
did  not  under  such  circumstances  forfeit 
their  right  to  wages,  the  amount  of  which 
had  been  already  ascertained,  the  protec- 
tion which  the  master  intended  to  secure 
would  be  at  an  end.  It  has  been  argued 
that  the  object  of  the  rules  was  that  the 
workman  should  not  leave  in  the  middle 
of  a  fresh  week,  but  the  answer  is  that  it 
was  not  intended  to  protect  the  master 
against  such  a  breach  of  contract,  but  to 
prevent  the  workman  from  working  till 
nis  wages  had  been  ascertained  on  the 
Thursday,  and  then  going  away  without 
entering  on  a  fresh  week. 

Blackburn,  J. — I  am  of  the  same 
opinion.  It  appears  that  under  the  rules  in 
question  the  wages  were  fixed  and  asoer- 
tained  on  Thursday,  and  payable  on  Satur- 
day, and  that  workmen  leaving  without 
notice  forfeit  all  wages  due.  The  plaintiff 
left  without  notice,  so  that  the  terms  of 
the  contract  were  literally  fulfilled  and  the 
wages  due  to  him  were  forfeited.  I  give 
no  opinion  upon  what  would  be  the  deci- 
sion if  the  wages  had  not  been  paid  on 
the  Saturday,  and  the  plaintiff  had  not 
left  his  employment  till  the  following 
Monday.  It  is  sufficient  to  say  that  in 
the  present  case  the  wages  fixed  on 
Thursday  were  not  so  vested  in  the  plain- 
tiff as  not  to  be  forfeited  by  his  leaving 
without  notice  on  the  following  day  and 
before  the  money  was  payable. 

Lush,  J. — I  am  of  the  same  opinion. 
It  was  the  intention  of  the  rules  that  the 
workman  should  alwavs  be  liable  to  for- 
feit something  if  he  left  without  notice. 

Judgment  for  the  appellants. 


Attorneys— Boylo  &  Edwards,  agents  for  T.  &  R. 
G.  BadclilTe,  Blackburn,  for  appellants ;  Charles 
Bamurd,  agent  for  Wheeler,  Deane  &  Fletcher, 
Blackburn,  for  respondent. 


PITTS  V.  HILLAB. 


1874     1 

April  25.  / 

AnimaU^OrueUy— 12  &•  13  Vtei.  e.  92. 
8.  3 — Baiting  Babbits — T/dng  a  **  Place  " 
for  the  ^^BaUi/ng  "  of  Andmdls. 

A  match  took  place  in  afield  of  between 
three  andfowr  aeres  as  to  which  of  two  dogs 
could  hiU  the  greatest  number  of  rdbbiis. 
The  field  was  walled  and  paled  round  eo 
thai  a  rabbit  could  not  escape  iherefrom. 
The  two  dogs  were  held  in  a  sUp.  A  rahbU 
was  lei  loose  before  the  dogs  who  ran  and 
killed  ii.  The  appellant  was  convided 
under  12  ^  13  Vict,  c.  92.  s.  3,  for  imng 
the  field  for  the  purpose  of  baMng  d 
ra56i^ :— Held,  thai  such  conmcOon  could 
not  be  supported,  inasmuch  cu  a  rabhU 
treaied  in  the  manner  ahove  described  ootdd 
not  be  said  to  be  baited  within  (he  meaning 
of  thai  section. 


[For  the  report  of  the  above  case 
43  Law  J.  Rep.  (n.s.)  M.C.  96.] 


1874.  1  TEE  QUEEN  V.  THE  GUABDIAHS  OF 

May  2.  j  the  worcestbe  poor  law^tkioit. 

Poor — Bem^oval — Irrem^abUity — Break 
of  Eesidence. 

H,  lived  in  the  parish  of  B,  for  many 
years  up  to  the  30th  of  May,  1872,  when 
he  went  into  the  workhouse.  After  remadnr 
ing  there  tiU  November,  he  agreed  with  JB. 
to  go  to  8,y  and  there  work  for  B,  in  hie 
trade,  on  the  understanding  that  if  he  and 
B,  agreed,  he  might  stuy  as  long  as  he 
thought  proper.  He  boarded  and  lodged 
with  B.  in  8.  for  ten  weeks,  and  (hen  re- 
tumed  to  Birmingham,  because  he  and  £. 
could  not  agree : — Held,  tJiat  there  was  no 
actual  or  constructive  residence  in  B.  after 
H.  had  gone  to  8.,  and  therefore  thai  he 
had  lost  his  status  of  irremovability y  and 
was  liable  to  be  removed  to  the  place  of  hie 
last  legal  settlement. 


[For  the  report  of  the  above  case 
43  Law  J.  Eep.  (n.s.)  M.C.  102.] 
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1874:.       \ 

pril  28./ 


THE  QUEEN  V.   CASTBO. 


April 

Trial  ai  Bar — Jurisdiction — Venue — 
la^ietmetU  for  Perjury  —  Oertiorari  — 
T^mI — Adjournment  —  Conviction  — Sen^ 


n  wdietment  fatmd  by  the  Orand  Jury 

»    ^e  Oeniral  Orimmdl  Court  for  perjury 

ct>n^miUed  within  (he  jurisdiction  of  that 

0€^9Art  eonUUiied  two  eowUs^  in  one  of  which 

ih^   perjuries  assigned  were  in  respect  of  an 

oiM^A  taken  before  a  Commissioner  in  Chan- 

«*»^,  sitting  in  the  city  of  London.    In  the 

oi^^r  count  the  perjuries  assigned  were  in 

^'^^^joeet  of  an  oath  taken  by  the  defendant 

^"^   the  Sessions  House  at  Westminster,  on 

"«    trial  of  an    ejectment   in  the  Court 

^^    Common  Pleas.     The   indictment    was 

^^wtoved  into  this   Court  by  a  unit  of  cer- 

*^o^^ri^  which,  as  required  6y  9  ^  10  Viet. 

*•    24.  s.  3,  specified  "  Middlesex "  as  the 

J^'*«»Uy  w  which  it  should  be  tried.      On 

[_^  application  of  the  Attorney  Oeneral  it 

2i^  ordered  that  the  trial  should  be  at  bar. 

^^w  Courtf  in  Hilary  Term,  under  Statute 

*  ^  George  4.  and  1  WUl.  4.  c.  70.  s.  7, 

^^^poiniedfor  the  trial  the  2Srd  of  April, 

73  (being  a  day  in  Easter  Term),  and 

^ry  day  up  to  and  inclusive  of  the  Ist 

November,  1873,  being  the  day  before  the 

day  of  Michaelmas  Term ;  and  fur^ 

ordered  that,  in  case  the  trial  should 

'  terminate  on  or  before  the  Ist  of  No* 

'^  the  further  trial  should  be  adjourned 

-ifichaehnas  Term  next,  and  be  there* 

continued  at  such  times  as  the  Court 

^^Uld  then  direct.     The  jury  was  taken 

^  ^n  the  county  of  Middlesex  and  the  trial 

i^r  commenced.     The  Court  did  not  sit 

Sinuously,  but  adjourned  not  only  over 

^"^^days  and  holidays,  but  also  over  days 

itded  in  this  period  on  which  it  might 

>«  sat.     In  particular,  there  was  an  ad' 

^mment  from  tlis  31^  of  October,  1873, 

Jie  nth  of  November,  1873,  which  was 

^ay  in  Michaelnms  Term.     The  defend- 

^s  counsel  objected  to  this  last  adjourn- 

and  the   Court  adjourned    without 

'^senL     The  trial  having  been  protracted. 

Court  in   Michaelmas    Term,   1873, 

de  a  second  order,  appointing  every  day 

^    to  Michaelmas  Temt,  1874,  for  the 

cti.   The  trial  proceeded^  and  ofi  the  2Sth 

y  of  February,  1874,  a  day  in  the  vaca* 

^Kw  Seaibs,  43.— <}.B. 


tion  before  Easter  term,  the  defendant  was 
foujid  guilty,  and  tlie  Court  then  passed 
upon  him  sentence  of  penal  servitude  upon 
each  count  of  the  indictment : — ^Held,  that 
the  proceedings  were  regular  and  that  the 
sentence  was  properly  pronoimced. 

This  was  an  indictment  for  perjnry  re- 
moved by  a  writ  of  certiorari  into  this 
Conrt  for  the  pnrpose  of  being  tried. 

It  contained  two  connts,  in  one  of 
which  the  perjnries  assigned  were  in  re- 
spect of  an  oath  taken  in  Chancery  with- 
in the  city  of  London.  In  the  other 
connt  the  perjuries  assigned  were  in  re- 
spect of  an  oath  taken  hy  the  defendant 
npon  the  trial  of  an  action  of  ejectment 
in  the  Court  of  Common  Pleas  in  Mid- 
dlesex. 

The  circumstances  under  which  the 
trial  at  bar  took  place  are  fully  set  out  in 
the  judgment  of  the  Court.  It  lasted,, 
with  certain  adjournments,  from  the  23rd 
of  April,  1873,  to  the  28th  of  February, 
1874,  when  the  defendant  was  found 
guilty,  and  was  sentenced  to  penal  servi- 
tude on  each  count  of  the  indictment. 

Kenealy  (McMahon  and  Cooper  Wylde 
with  him),  on  April  18th,  moved  for  a  rule 
calling  upon  the  Crown  to  shew  oanse 
why  there  should  not  be  a  new  trial,  on 
the  ground  that  the  verdict  was  unsatis- 
factory on  account  of  the  way  in  which 
it  was  obtained,  and  why  the  judgment 
should  not  be  arrested,  or  a  venire  de 
novo  ordered. 

He  contended,  first,  that  inasmuch  as 
the  perjuries  assigned  in  one  Court  were 
in  respect  of  an  oath  taken  in  Chancery 
within  the  city  of  London,  a  Middlesex 
jury  could  not  try  the  defendant  for  the 
offence  alleged  to  have  been  committed 
by  him. 

Secondly,  That  a  trial  at  bar  cannot  be 
protracted  beyond  the  term  in  which  it 
commences  and  the  succeeding  vacation ; 
and  that,  therefore,  the  proceedings  were 
invaHd. 

Thirdly,  That  the  trial  bad  been  ad- 
journed from  time  to  time,  whereas  the 
Court  ought  to  have  sat  continuously; 
and  that  the  adjournment  vitiated  the 
whole  proceedings. 

Fourthly,  That  there  was  no  jurisdic* 
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tion  to  administer  the  oath  to  the  defend- 
ant upon  the  trial  of  the  action  of  eject- 
ment, because  the  Court  was  sitting  in 
the  Sessions  House  at  Westminster, 
whereas  it  had  no  power  to  sit  except 
within  Westminster  Hall,  as  provided  by 
18Eliz.c.l2. 

Fifthly,  That  the  sentence  of  penal 
aeryitude  passed  in  respect  of  the  peijury 
committed  in  swearing  an  affidavit  before 
the  Commissioner  in  Chancery  was  il- 
legal, inasmuch  as  the  oath  was  taken  in 
a  manner  not  authorised  by  the  law  at 
the  time  when  the  2  Qeo.  2.  c.  25,  which 
imposed  the  punishment  of  transporta- 
tion, since  olutnged  to  penal  servitude, 
was  passed. 

Sixthly,  That  the  Court  had  no  power 
to  pass  sentence  during  the  vacation. 

in  support  of  these  grounds  he  re- 
ferred to  the  following  stortutes  and  au. 
thorities — 

]8Eliz.  0. 12; 

1  Geo.  4.  c.  21 ; 

Vin.  Ah,  tit.  Tnal,  S.  2 ; 

VanaitiaH  v.  TayJm,  4  E.  A  B.  910 ; 

8.  c.  24  Law  J.  Rep.  (n.s.)  Q.B. 

198: 
Co,  Lit.  126  b ; 

2  Salk.  653 ; 
4&5Will.  4.  c.  36; 

The  Queen  v.  MitcMl,  2  Q.B.  Rep. 

636 ;  s.  c.  11  Law  J.  Rep.  (n.s.) 

M.C.  55 ; 
9  &  10  Vict.  c.  24.  s.  3  ; 
11  Geo.  4.  &  1  Will.  4.  c.  70.  s.  7. 
O'GonnelVs  Case,  11  CI.  &  Fin.  250; 
16  &  17  Vict.  0.  78. 

Feb  Curiam  (Cockburn,  C.J.,  Black- 
burn, J.,  I^USH,  J.,  andQuAm,  J.)— There 
is  no  ground  whatever  for  a  new  trial. 
We  do  not  entertain  any  doubt  upon  the 
other  questions,  but  we  will  postpone 
giving  judgment,  in  order  that  our  judg- 
ment may  be  drawn  up  in  precise  lan- 
guage. 

Judgment  postponed. 

The  judgment  of  the  Court  (1)  was  (on 
April  29)  delivered  by — 
Blackburn,  J. — In  this  case  an  indict- 

(1)  CockbuTD,  C.J.;  Blackburn,  J.;  Lush,  J.; 
^nd  Quain,  J. 


ment  was  found  by  the  grand  jury  i] 
Central  Criminal  6ourt  for  peVjn^ 
mitted  within  the  jurisdiction  of  tnie 
tral  Criminal  Court.  It  was  removec 
this  Court  by  a  writ  of  certiorari^  w 
as  required  by  statute  9  &  10  Viot.  ( 
s.  3,  specified  Middlesex  as  the  oc 
in  which  it  should  be  tried.  On  th 
plication  of  the  Attomey-OenenJ  ii 
ordered  that  the  trial  should  be  ftt 
This  Court  in  Hilary  Term,  under 
tute  11  Geo.  4.  &  1  Will.  4.  o.  70. 
appointed  for  the  trial  23rd  of  J 
18/3  (being  a  day  in  Easter  Term) 
every  day  up  to  and  inclusive  of  the '. 
November,  1873*,  being  the  day  befor 
first  day  of  Michaelmas  Term,  and  fo 
ordered  that  in  casethe  trial  should  no 
minate  on  or  before  the  1st  day  of  No 
her,  the  further  trial  should  be  adjoi 
till  Michaelmas  Term  next,  and  be  i 
after  continued  at  such  times  as  the  ( 
should  then  direct.  The  jury  was  i 
from  the  county  of  Middlesex,  anc 
trial  at  bar  commenced.  The  Com 
not  sit  continuously,  but  adjoumec 
only  over  Sundays  and  holidays,  but 
over  days  includ^  in  this  period  on  i 
it  might  have  sat.  And  in  partii 
there  was  an  adjournment  from  the 
day  of  October,  1873,  to  the  17th  d 
November,  1873,  which  was  a  di 
Michaelmas  Term.  To  this  last  adj< 
ment  the  defendant's  counsel  obj< 
and  the  Court  adjourned  without 
consent.  The  trial  having  been 
tracted,  this  Court,  in  Michaelmas  1 
1873,  made  a  second  order,  appoi 
every  day  in  Michaelmas  Term,  lo7« 
every  day  up  to  Michaelmas  Term  of 
for  the  trial.  The  trial  proceeded,  a 
the  28th  day  of  February,  1874—1 
in  the  vacation  before  this  term — H 
fendant  was  found  guilty,  and  the  i 
then  passed  sentence  on  him  of 
servitude  on  each  count.  Withix 
first  four  days  of  this  term,  the  cc 
for  the  defendant  moved  for  a  ml 
for  a  now  trial,  or  to  arrest  the  judg 
or  for  a  venire  de  novo,  on  grounds  ^ 
will  be  presently  noticed,  most  of  tl 
jections  having  been  taken  and  dis 
of  during  the  trial  at  bar.  It  mus 
be  supposed  that  by  entertaining  th 
tion  for  a  new  trial  we  express  any  oj 
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as  to  the  oompeieney  of  tHe  Court  to  re- 
hemr  and  reconsider  points  of  law  already 
decided  br  the  same  Court  when  sitting 
a^   Imt.    It  win  be  time  to  decide  this 
point  when  it  becomes  necessary  to  do 
io,  bnt  we  are  desirous  of  gnarding  onr- 
aelwes  against  any  inference  in  favonr  of 
snoh  a  proposition  from  tl^e  fact  of  our 
hm'wing  heiutl  the  application.    We  are 
»U    of  opinion  that  no  ground  whateyer 
^^^m  been  shewn  for  doubting  that  the 
pv^ooeedingB  from  first  to  last  have  been 
Perfectly  regolar,  that  the  verdict  was 
pv^operly  obtained,  and  is  qnite  satisfac- 
^crrj,  and  that  the  sentence  was  properly 
pcaflsed  by  the  Court  sitting  in  banco,  on 
•►    day  which,  by  7  Geo.  4.  &  1  Will.  4. 
^  70.  8.  7,  was,  fbr  the  purposes  of  this 
_  ial  at  bar,  to  be  taken  to  be  part  of  the 
PjJjBoeding  term,  viz.,  EEilary  Term,  1874. 
^^e  pronounced  at  once  our  reasons  for 
■■^jiug  that  there  was  no  colour  for  the 
Jjotion  for  a  new  trial  on  the  ground  that 
B  verdict  was  unsatisfactory  on  account 
the  way  in  which  it  was  obtained.     On 
other  grounds  of  motion  we  postponed 
our  reasons,  not  from  any  doubt 
bed  br  any  member  of  the  Gonrt, 
because  tiiis  being  in  some  respects  a 
case,  we  were  desirous  of  expressing 
^  reasons  precisely,  so  as  to  be  an  as- 
_^  ^..jice  to  our  successors,  if  a  similar  case 
^^^pld  occur  again.    We  now  proceed  to 
with  the  different  objections  made, 
they  arose  in  order  of  date,  without 
to  the  order  in  which  the  counsel 
Jbt  them  forward. 
^I^e    indictment^    as    already    stated, 
^  originally  preferred  in  the  Central 
^^^"iininal   Court,   a  new   Court,   created 
^^   statute  4  &  5  Will.  4.   c.   36,  with 
jtirisdiction  including  the  city  of  Lon- 
,  the  county  of  Middlesex,  and  parts 
the   counties    of   Essex,    Kent    and 
The  grand  jury  in  that  Court 
jurisdiction  to  find  a  bill  for  offences 
within  any  part  of  this  jnris- 
^^^n,  and  trials  in  the  Central  Criminal 
are  by  the  4th  section  to  be  by  juries 
baken  wholly  from  the  said  city  or  the 
^d  counties,  or  taken  indiscriminately 
**"  the  said  city  and  the  said  counties. 
eerUorari  is  not  taken  away,  and, 
— ^  <Tefore,   an   indictment   found   in   the 
^-•^litral  Criminal  Court  may  be  removed 


into  the  Court  of  Queen's  Bench,  and 
may  be  there  tried,  but  the  original  Act 
does  not  contain  any  express  provision  as 
to  the  manner  in  which  the  jury  are  to  be 
summoned  in  the  Queen's  Bench.  As  the 
issue  to  be  tried  is  whether  the  offence 
charged  by  the  indictment  was  committed 
withm  the  jurisdiction  of  the  Central 
Criminal  Court,  it  may,  on  the  trial  of 
any  indictment,  appear  that  the  offence 
was  committed  in  a^y  one  of  the  five 
counties  out  of  which  that  district  is 
formed,  and  it  did  in  fact  appear  in  the 
trial  of  the  case  now  before  us  that  the 
perjuries  assigned  in  one  count  were  in 
respect  of  an  oath  taken  in  Chancery 
within  the  city  of  London,  and  that  tho 
perjuries  assigned  in  the  other  count  were 
m  respect  of  an  oath  taken  in  the  Court 
of  Common  Pleas,  in  Middlesex.  On  this 
it  was  contended  that  the  venue  summon* 
ing  a  jury  from  Middlesex  was  originally 
wrong,  or,  at  least,  that  when  it  appeared 
that  one  of  the  offences  charged  took 
place  in  London,  the  Court  should  have 
ruled  that  the  Middlesex  jurors  could  not 
try  that  offence.  But  the  legislature  has, 
by  another  enactment,  foreseen  and  pro- 
vided for  this  difficulty.  Statute  9  & 
10  Vict.  c.  24.  s.  3,  is  as  follows — "And 
whereas  doubts  have  been  raised  as  to  the 
proper  place  of  trial  where  indictments 
have  been  removed  by  writ  of  certiorari 
from  the  Central  Criminal  Court  into 
the  Court  of  Queen's  Bench,  be  it  en- 
acted that  every  writ  of  certiorari  for  re- 
moving an  indictment  from  the  said 
Central  Criminal  Court  shall  specify  the 
county  or  jurisdiction  in  which  the  same 
shall  be  tried,  and  the  jury  shall  be  sum- 
moned and  the  trial  proceed  in  the  same 
manner  in  all  respects  as  if  the  indict- 
ment had  been  originally  preferred  in 
that  county  or  jurisdiction."  We  cannot 
doubt  that  the  true  construction  of  the- 
statute  is  that  the  Court  of  Queen's  Bench 
shall  have  discretion  to  name  in  the  cer* 
tiorari  the  county  or  jurisdiction  in  which 
the  trial  is  to  take  place,  and  that  by  the 
jurors  summoned  from  that  jurisdiction  the 
same  issues  shall  be  tried  that  would  have 
been  tried  in  the  Central  Criminal  Court 
had  the  indictment  not  been  removed. 
These  objections,  therefore,  fail. 

The  next  objection  relates  to  the  order 
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of  the  Gouri  made  in  Hilary  Term,  1873, 
directing  that  a  number  of  days  shonld 
be  appointed  for  the  trial,  extending 
beyond  the  then  next  term,  and  the 
long  period  then  appointed  having  proved 
too  short,  a  second  order  was  niade  in 
Michaelmas  Term,  1873,  appointing  far- 
ther days.  It  was  contended  that  a  trial 
at  bar  if  it  conld  be  protracted  beyond 
the  first  vacation  afler  it  began  was  ne- 
cessarily to  fail.  It  is  a  sufficient  answer 
to  cite  the  words  of  the  statute  11  G^o.  4. 
&  1  Will.  4.  c.  70.  s.  7—"  If  a  trial  at  bar 
shall  be  directed  by  any  of  the  said 
Courts  it  shall  be  competent  to  the 
Judges  of  such  Courts  to  appoint  such 
day  or  days  for  the  trial  thereof  as  they 
shall  think  fit;  and  the  time  so  ap- 
pointed, if  in  vacation,  shall  for  the  pur- 
poses of  such  trial  be  deemed  and  taken 
to  be  a  part  of  the  preceding  term."  It 
is  impossible  to  use  words  more  clearly 
declaring  that  the  Court  should  have  the 
most  absolute  discretion  to  appoint  such 
days  as  they  should  think  fit  for  the  trial ; 
and  there  is  nothing  either  in  the  object 
of  the  enactment  or  the  language  used  to 
require  either  that  this  power  should  be 
exercised  once  for  all,  or  that  it  should 
be  limited  to  the  appointment  of  days  in 
the  vacation  next  succeeding  the  term  in 
which  the  order  was  made. 

It  was  then  contended  that  the  ad* 
joumment  of  the  Court  vitiated  the  whole 
proceedings.  It  is  scarcely  possible  to 
suppose  that  this  objection  was  seriously 
made.  The  Court  was  sitting  on  a  day 
which,  for  the  purpose  of  the  trial,  was 
to  be  taken  as  part  of  the  then  preceding 
term.  It  is  incident  to  a  trial  that  the 
Court  may,  for  sufficient  reason,  adjourn 
it,  and  there  is  nothing  whatever,  either 
in  the  words  of  the  enactment  or  the  ob- 
ject of  the  legislature,  to  take  away  this 
power  from  the  Queen's  Bench  sitting  on 
a  trial  at  bar  in  what  is  by  legislative 
enactment  to  be  taken  as  part  of  the 
term. 

Two  objections  were  then  made  arising 
on  the  evidence  at  the  trial.  It  appeared 
that  the  trial  at  Nisi  Prius,  before  the  Chief 
Justice  of  the  Common  Pleas,  was  in  fact 
holden  in  the  Sessions  House  at  West- 
minster, and  not  in  any  sense  of  the 
words  "within  Westminster  Hall."    It 


was  argued  that  the  sittings  of 
Court  of  Common  Pleas  at  Nisi  '. 
in  Middlesex  were  held  only  unde 
authority  of  the  18  Eliz.  o.  12,  i 
authorises  sittings  within  the  said 
called  Westminster  Hall,  in  Westmi] 
And  therefore  it  was  said  that  a 
ness  on  a  trial  at  Nisi  Prius  hd 
this  in  fact  was  held,  near  to,  ha 
in  Westminster  Hall,  could  not  be 
guilty  of  perjury.  We  should  be 
reluctant  to  give  any  countenani 
the  notion  that  on  a  trial  before 
of  the  Judges  of  the  superior  C 
who  has  general  jurisdiction  ovei 
subject,  a  witness  might  commit  pe 
with  impunity  on  account  of  any  c 
or  irregularity  in  the  proceedings, 
cially  when,  as  in  this  case,  the  irre 
rity,  if  it  were  one,  was  waived  b^ 
purties,  who,  though  they  cannot  by 
sent  give  jurisdiction,  can  waive  i 
regularity.  But  it  is  quite  unneoe 
to  consider  that,  for  by  the  statal 
Vict.  c.  6.  s.  6,  "  any  number  of  Jud|i 
one  and  the  same  time  may  hold  a  si 
or  sittings  at  Nisi  Prius  either  in  Lo 
or  Westminster,  as  may  be  deemed  < 
dient  by  the  Court."  The  rooms  in  ^ 
the  ordinary  sittings  of  the  superior  C 
of  Nisi  Pnus  are  held  in  Middlese: 
limited  in  number,  and  when  more  Ji 
sit  at  Nisi  Prius  than  usual,  somd 
sit  elsewhere.  It  was  for  that  reason 
the  ejectment  was  tried  in  the  Ses 
House  in  Westminster,  and  we  thi] 
quite  clear  that  the  statute  33  Vict, 
made  such  a'  course  quite  regular, 
by  no  means  say  that  the  law  prevL 
was  that  the  sittings  at  Nisi  Prias  w€ 
be  holden  only  in  the  usual  courts,  ii 
if  they  are  "  within  the  hall  called  T 
minster  Hall "  are  only  so  constructi** 
but  only  that  if  it  was  so  it  is  s 
longer. 

A  further  objection  was  made  thai 
oath  on  which  the  perjuries  in  ono  c 
were  assigned  was  taken  in  the  Cou 
Chancery  before  a  commissioner  ai 
rised  to  take  the  oath  by  the  15  &  16  ^ 
c.  78.  It  was  said  that  the  senten* 
penal  servitude  on  this  count  could  n* 
justified,  because  the  oath  was  taken 
manner  not  authorised  by  the  law  at 
time  the  2  of  Gteo.  2.  c.  25,  which  imp 
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ibe  sentenoe  of  transportation  (now  penal 


rvitode)  on  perjury  was  passed.    Tkisis 
quite  unfounded.     The  offence  of  perjury 
oonaiflts  in  taking  a  fedse  oath  in  a  jndi- 
cwl  proceeding,  and  whether  the  oath  is 
Mbbim.  in  a  judicial  proceeding  before  a 
Co'ort  at  conunon  law  or  acting  nnder  an 
or  later  statute,  it  is  equally  an 
taken  in  a  judicial  proceeding,  and 
^  _    ally  perjury,  and  equally  punishable 
^y  penal  servitude. 

One  more  objection  was  taken.     Sen- 

in  this  case  was  passed  by  this  Court 

the  verdict  was  delivered,  not  in 

,  bat  on  one  of  those  days  which  by 

"  -  ill.  4. 


of  the  statute  11  Gfeo.  4.  <fc  1  Will. 

70.  sec.  7.  already  cited,  are  "  for  the 

of  the  trial  to  be  deemed  and 

:eii  as  pert  of  the  preceding  term."   It 

argued  that  the    Court    could  do 

during  those  days  but  take  the 

and  that  consequently  sentence 

not  be  then  passed,  but  must  of  ne- 

ity  be  delayed  until  the  next  or  some 

term.    K  this  were  so,  it  would 

»w  that  we  should  treat  the  sentence 

■^■cCtjAliy  passed  as  a  nullity,  and  on  the 

klid^kion  of   the  prosecution,  grant*  a 

tb  brinff  up  the  defendant  during 

fuid  uien  pass  the  sentence  that 

to  the  Court  as  then  constituted 

1)0  the  proper  one.     Great  inconveni- 

would    arise    from   pursuing  this 

^urse,  and  no  benefit  to  any  one  is  likely 

sesnlt,  but  still  if  such  was  the  course 

ibed  by  the  law  we  must  follow  it, 

troublesome  and  useless  it  might 

^-     We  are,  however,  clearly  and  un- 

^^«>^ibtingly  of  opinion  that  it  was  compe- 

it  for  the  Court  to  pronounce  sentence 

>^  the  time.    As  on  fliis  point  an  autho- 

L^y  was  cited,  it  is  necessary  to  examine 

^•^^^  question  folly,  as  we  dissent  from  that 

••^thority.     All  Courts  of  oyer  and  ter- 

^^^er  sit  for   the    trial    of  the    causes 

™''^oiight  before  them.     If  the  issue  raised 

'^^g  the  trial  of  one  of  these  causes  be 

?^  KOatter  of  flact,  it  is  to  be  tried  by  the 

K'T'  nnder  the  supervision  of  the  Court. 

jj^  It  is  matter  of  law,  it  is  to  be  tried  by 

^^  Judges ;  if  matter  of  record,  by  the 

^^>rd  itself.      See   Teniies  de   la   Ley, 

r^^.     The  question  what  the  sentence 

^   a   criminal  cause    should    be    is    a 

^^^stion  of  mixed  law  and  judicial  dis- 


cretion, to  be  guided  by  the  facts  proved 
on  the  taking  of  the  verdict,  and,  there- 
fore, is  to  be  determined  by  the  Judges, 
and  so  it  is  properly  and  necessarily  in- 
cluded in  the  word  triak  The  trial  by 
the  Court  of  the  cause  before  it,  includes 
all  those,  and  the  word  trial  is  not  con- 
fined to  taking  the  verdict.  The  superior 
Courts  sat  at  common  law  only  during 
term  time  and  at  Westminster.  When 
an  issue  of  fact  arose  which  required  to 
be  tried  by  the  verdict  of  a  jury,  process 
issued  to  bring  up  the  jurors  from  the 
proper  venue  to  Westminster,  and  the 
verdict  was  found  there  under  the  super- 
intendence of  the  Court  sitting  during 
term,  and  if  for  any  sufficient  reason  the 
whole  trial  was  not  completed  during  the 
term  in  which  it  began,  the  cause  was 
adjourned,  and  the  trial  completed  at  a 
foture  sitting  or  sittings  of  the  Court, 
which  were  necessarily  holden  in  term 
time.  As  early  as  the  Statute  of  West- 
minster the  second,  Edward  1,  a.d.  1285, 
a  remedy  was  provided  for  part  of  the 
inconvenience,  expense  and  delay  arising 
from  this  state  of  the  law.  By  that 
statute  power  was  given  to  the  courts  at 
Westminster  to  award  a  writ  of  Nisi  Prius 
commanding  the  sheriff  to  bring  the  jury 
to  Westminster  in  the  next  term,  unless 
the  justices  of  assize  should  first  come  to 
his  county,  ^nd  in  case  such  a  writ  was 
awarded  the  justices  of  assize  were  to  take 
the  inquisition,  and  return  the  same  to  the 
Court  at  Westminster,  where  judgment 
should  be  given.  In  practice  it  became  a 
matter  of  course  to  award  a  writ  of  Nisi 
Prius  in  every  case,  unless  cither  the  Crown 
was  a  party  concerned,  and  refosed  its  as- 
sent, or  the  Court,  in  its  discretion,  thought 
fit  to  direct  that  the  trial  should  be  at  bar 
on  account  of  the  importance  of  the  case. 
In  either  case  the  trial  proceeded  in  this 
Court  in  term  time  at  Westminster,  as  at 
common  law.  It  was  not  usual  to  issue 
a  commission  of  assize  in  Middlesex,  and 
consequently  in  causes  in  which  the  venue 
was  in  Middlesex  all  trials  remained  as  at 
common  law  till  a  much  later  period, 
when  by  various  statutes,  which  it  is 
unnecessary  to  cite,  the  Chief  Justices 
and  Chief  Baron  were  directed  to  hold 
sittings  at  Nisi  Prius  in  London  and  at 
Westminster,  and  the  award  of  Nisi  Prius 
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in  town  causes  is  therefore  '*  unless 
first  the  Chief  Justice  comes,"  &c.  In 
all  respects  material  to  the  question  before 
us,  the  law  and  practice  is  the  same  in  town 
and  in  country  causes.  The  direction  of  the 
Court  would  more  properly  have  been 
called  a  direction  that  there  should  be  no 
award  at  Nisi  Prius,  than  a  direction  that 
the  trial  should  take  place  at  bar ;  but  the 
latter  phrase  has  l]^en  in  use  so  long 
that  it  would  be  pedantry  to  try  to  alter 
it  now.  Substantially,  the  law  remained 
the  same  down  to  the  passing  of  the 
11  Geo.  4.  &  1  Will.  4.  Two  incon- 
veniences  were  found  to  result  in  prac- 
tice, which  the  statute  was  designed 
to  remedy.  The  first  was  that  in  the 
comparatively  rare  cases  in  which  there 
was  a  trial  at  bar,  it  must  necessarily  be 
in  term  time,  to  the  great  delay  of  all  the 
ordinary  business  of  the  Court,  and  if  the 
trial  was,  not  completed  within  the  term 
in  which  it  began,  it  must  of  necessity  be 
adjourned  till  the  next  term,  and  then 
completed.  The  other  inconvenience  was 
that  when  there  was  a  criminal  trial  in 
the  Queen's  Bench,  and  there  was  an 
award  of  Nisi  Prius,  the  authority  of  the 
Judge  on  circuit  or  Chief  Justice  at  Nisi 
Prius,  being  not  to  try  the  cause,  but 
simply  to  take  the  inquisitiou,  sentence 
was  of  necessity  postponed  till  the  next 
term.  Whenever  that  sentence  was  discre- 
tionary, the  Court  in  Banco  was  very  much 
guided  by  the  report  of  the  Judge  who 
presided.  When  the  criminal  was  found 
guilty,  but  it  was  necessary  to  bring  that 
report  before  the  Court,  there  was  much 
delay  and  expense  occasioned  both  to  the 
prosecution  and  the  defendant.  Both 
these  inconveniences  were,  amongst 
others,  remedied  by  the  Act  for  the  more 
effectual  administration  of  justice  in 
England  and  Wales,  11  Geo.  4.  &  1 
WiB.  4.  c.  70.  By  the  9th  section  it  was 
provided  that  the  judgment  might  be 
pronounced  by  the  Judge  at  the  sittings 
or  assizes,  subject  to  a  power  in  the  Court 
of  Eling's  Bench,  within  the  first  six  days 
of  the  next  ensuing  term,  to  grant 
a  rule  to  amend  the  judgment.  In  The 
King  v.  Lloyd  (2),  a  motion  was  refused 
for    such    a    rule.      The  judgment     of 


Parke,  J.,  very  clearly  indicates  what  the 
mischief  was  which  it  was  meant  to  re- 
medy— "To  ground  a  motion  of  this  kind 
the  party  ought  to  point  out  some  eesen- 
tial  defects  in  the  sentence,  otherwise  we 
should  lose  and  not  gain  by  the  enact- 
ment of  the  late  statute,  for  after  sen- 
tence  had  been  passed  at  the  assizes  we 
should  still  be  called  upon  in  a  number 
of  cases  to  hear  the  report  of  the  trial, 
affidavits,  and  speeches  of  counsel  in  this 
Court,  as    the    practice  was    before  the 
Act."  It  is  obvious  that  those  who  framed 
the  Act  could  not  wish  to  introduce  for 
the  first  time  in  a  trial  at  bar  a  necessity 
to  postpone  sentence  till  next  term,  pro- 
ducing an  inconvenience  similar  to  that 
which  was  by  the   same   statute   taken 
away  in  the  case  of  trials  at  Nisi  Prius, 
still   it  is  possible   from    want  of  skill 
they  might  use  words  which  would  com- 
pel  us  to  say  that  such  was  the  enact- 
ment.    And  if  they  had  enacted  that  the 
days  appointed,  if  in  the  vacation,  should 
"  for  the   purposes  of  taking  the  verdict^ 
and  those  only,"  be  deemed  to  be  a  part 
of  the  preceding  term,  we  should  have 
had  great  difficulty  in  avoiding  that  con- 
clusion.   The  objection  taken  is  grounded 
on  the  assumption  that  the  word  "  trial  " 
in  this  Act  is  to  be  construed  as  mean- 
ing '*  taking   the  verdict."     But  in  con- 
struing all  writings  it  is  a  general  rule 
that   we   are  to  understand  the  words 
used    in    their  technical  sense,   if  they 
have  acquired  one,  or  if  not,  in  their 
ordinary  sense,  unless  there  be  something 
to  shew  that  they  are  used  in  some  second- 
ary sense ;  and  in  Haydon^s  case  (3)  Lord 
Coke  says  it  was  resolved,  "  That  for  the 
sure  and  true  interpretation  of  all  sta- 
tutes in  general,  be  they  penal  or  bene« 
ficial,    restrictive    or    enlarging  of   the 
common  law,  four  things  are  to  be  dis- 
cussed and  considered — 1.  What  was  the 
common  law  before  the  making  of  the 
Act?      2.  What  was   the  mischief  and 
defect  for   which   the  common   law  did 
not  provide  ?     3.  What  remedy  the  Par- 
liament   hath    resolved    and    appointed 
to    cure   the    disease    of   the    common- 
wealth ?  and  4.  The   true  reason  of  the 
remedy.      And    then    the  office    of    all 


(2)  4  B.  &  Ad.  135. 


(3)  3  Rep.  76. 
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Jad^es  is  alwajs  to  make  saoh  construc- 
tion a«  shall  sappress,  the  mischief  and 
advance  the  remedy."    We  cannot  doubt 
that  the  defect  which  the  Legislature  'in- 
tended to  amend  was  that  trials  in  the 
Soperior  Courts  oonld  not  be  holden  ex- 
cept is  term  time,  which  was  inconvenient 
yriatx  the  verdict  had  to  be  taken  before 
^^  Court,  and  the  remedy  was  that  when 
a  trial  at  bar  was  directed  in  any  cause, 
^    Court  might  appoint  days  for  the 
^nal^   which,  if  in  vacation,  should,   for 
the  pnrpoees  of  the  trial  of  that  particular 
<^njae,  be  deemed  to  be  in  term,  and  on 
^hicb  the  Court  might  therefore  dispose 
^  that  cause  just  as  they  might  at  com- 
^'^on  law  have  done  had  those  days  been 
^^ya    in  term  time.      To  substitute  for 
^«    word    "  trial "    the  words   "  taking 
the  verdict,"   or  any  similar  words, 
to  coDBtrae  the  word  "trial "as  limi- 
to  the  ^  taking  of  the  verdict,"  would 
an  alteration   and  straining  of  the 
Or^  of  the  Legislature  for  the  purpose 
defeating  their  obvious  intention.     We 
^e  no  doubt  that  we  cannot  do  so,  and 
ahoold  not  have  thought  it  necessary 
T>ender  our  reasons  so  much  at  length 
it  not  for  the  expressions  used  by 
CJ".,    in   the   opinion   delivered 
him   in   the    case  of    0*Gonnell    v. 
Queen  (4),   which  certainly   are  an 
^^^trliority  to  the  contrary.     It  is  to  be 
^^'ia.embered  how  that  opinion  came  to  be 
?®livered.     The  Court  of  Queen's  Bench 
V*-   Ireland  had,  under  the  Irish  Act,  which 
^     xdentical  in  its  terms  with  the  English 
-^^t,  appointed  days  in  the  vacation  after 
SiXaiy  Term  for  the  trial  of  that  cause. 
Oxi.  one  of  those  days  the  jary  delivered 
^^     a  long  special  finding  on  the  issues, 
on  this  finding  many  troublesome 
^^stions  arose.     Had  the  verdict  been 
livered  on  a  day  which  actually  as  well 
constructively  fell  in  Hilary  Term,  the 
Court  of  Queen's  Bench  might,  and  on 
*^^C2h  proceedings  probably  would,   have 
P^^^stponed    sentence    until  those  points 
^   •  le  argued,  and  for  that  purpose  have 
OQni^  the  cause  until  next  term.  Nor 
any  reasonable  doubt  be  entertained 
^^t  in  point  of  fact  the  Court  of  Queen's 
*^ch  in  Ireland  did,  on  receiving  these 

(4)  11  CI.  &F.250. 
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findings,  declare  that  they  would  do 
so,  for  on  the  first  day  of  the  next  term, 
Easter  Term,  the  parties  did  appear, 
motions  were  made  on  their  behalf  in 
arrest  of  judgment  and  otherwise,  and 
after  long  arguments,  sentence  was  pro- 
nounced in  Trinity  Term.  But  .when 
the  record  was  made  up  and  returned  in 
obedience  to  the  writ  of  error,  all  that 
appeared  on  the  record  was,  that  these 
special  findings  were  taken  pn  the  12th 
of  February,  being  one  of  the  days  which, 
by  virtue  of  the  statute,  were  for  the 
purposes  of  the  trial  to  be  deemed  part 
of  Hilary  Term,  and  that  on  the  15di  of 
April,  being  the  first  day  of  the  ensuing 
Easter  Term,  the  parties  appeared,  and 
that  having  done  so,  and  taken  various 
steps  in  the  cause,  it  was  continued  into 
Trinity  Term,  in  which  the  sentence  was 
passed.  The  counsel  for  the  defendants 
assigned  thirty-three  grounds  of  error, 
some  of  which  were  very  serious,  and  on 
one  of  which  the  judgment  was  reversed. 
But  many  were  frivolous,  and  amongst 
those  was  the  twentieth  objection,  '^  that 
there  was  not  any  proper  continuance 
from  the  time  when  the  verdict  was  given 
to  the  following  term,  when  the  judg- 
ment was  pronounced."  The  House  of 
Lords  had  to  determine  for  the  first  time 
whether  this  objection  was  good,  and 
whatever  might  have  been  the  judgment 
if  there  had  been  a  long  series  of  prece- 
dents determining  that  the  absence  of  a 
formal  entry  was  fatal,  it  is  obvious 
that  there  could  be  but  one  decision  when 
it  was  a  case  of  the  first  impression.  The 
House  thought  fit  to  ask  the  Judges 
amongst  other  questions,  whether  this 
was  a  good  ground  for  reversing  the 
judgment.  The  unanimous  answer  of 
the  Judges,  delivered  by  Tindal,  C.J., 
was  that  it  was  not,  and  the  judgment 
of  the  House  was  that  it  was  not.  But  in 
delivering  the  reasons  for  that  judg- 
ment, Tindal,  C.J.,  does  undoubtedly, 
at  page  250  of  the  report,  state  as  the 
ground  of  his  opinion  that  the  day  ap- 
pointed was  a  day  in  term  for  the  purpose 
of  the  trial,  which  no  one  doubts ;  but 
he  assumes  that  the  trial  means  in  this 
statute  the  taking  of  the  verdict  and  no- 
thing more.  He  gives  no  reasons  for 
this  assumption  ;  it  had  not  been  argued 
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at  the  bar  of  the  House,  and  it  evidently 
was  not  much  considered.  If  this  was 
part  of  the  ratio  decidendi  of  the  Lords 
in  that  case,  we  should  be  obliged  to 
submit  to  it.  But  the  opinions  of  the 
Judges  rendered  to  the  House  are  but 
advice  to  assist  the  House,  as  was  strongl  j 
shewn  in  that  very  case,  where  the  Lords  by 
a  majority  of  one  gave  judgment  contrary 
to  the  opinions  of  a  great  majority  of 
the  Judges.  But  though  not  binding 
on  us,  the  opinion  of  such  an  eminent 
lawyer  as  Tindal,  C.J.,  is  to  be  treated 
with  great  respect,  and  the  more  so  as 
all  the  other  Judges  subscribed  to  his 
opinion,  giving  this  as  a  reason.  We 
should  not,  therefore,  presume  to  dissent 
from  that  opinion  if  it  were  not  that  we 
find  this  point  was  not  argued,  and  the 
opinion  seems  to  have  been  hastily  adopted 
without  considering  the  reasons,  which 
we  think  would  have  brought  those 
learned  persons  to  an  opposite  opinion, 
and  which  certainly  lead  us,  without  any 
doubt,  to  hold  that  the  sentence  was  in 
this  case  properly  pronounced. 

These  are  all^^  the  objections  that  were 
made,  and  we  think  that  none  of  them 
are  tenable. 

Bule  refused. 

Attorneys — The  Solicitor  to  the  Treasury,  for  the 
Crowu  ;  C.  Harcourt,  for  defendant. 
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County  Court— 0  8f  10  Vict  c.  95.  88.  70, 
71 — Notice  to  try  hy  Jury — >^^  Day  of 
Hearing  " — Adjournment  —  County  Court 
Bules  104,  105. 

By  the  County  Court  rule  104,  notice  to 
try  a  case  hy  a  jury  (under  9  4^  10  Vict. 
c.  95.  88.  70,  71)  is  to  he  given  "  three  dear 
days  hefore  tlie  day  of  hearing ;  "  and  hy 
rule  105,  where  tlie  notice  has  not  heen  given 
in  due  time,  or  if  at  the  hearing  hoth  parties 
desire  to  try  hy  jury,  the  Judge  may,  on 
such  terms  as  he  shall  think  fit,  adjourn 
the  cause,  Sfc.  In  the  present  case  the 
cause  was  ordered  to  he  tried  in  a  County 
Court  under  19  ^  20  Vict.  c.  108.  s.  26,  and 
the  18th  of  Fehruary  was  appointed  for  the 


hearing.  The  defendant  posted  a  demand 
for  a  jury  which  did  not  arrive  three  days 
hefore  the  l^th,  and  on  the  IQth  made  a 
fresh  demand.  On  the  ISth,  the  case^  on 
account  of  the  non-attendance  of  the  defen' 
danVs  counsel,  was  adjourned  hy  consent  till 
the  19  th  of  March,  arid  on  that  da/y,  no  jury 
having  heen  summoned,  the  case  was  tried 
without  a  jury  in  spite  of  tlie  defendant* 8 
protest,  and  the  plaintiff  ohtained  a  verdict : 
— ^Held,  that  the  defenda/nt  was  not  enUUed 
to  a  new  trial,  for  "  the  day  of  hearing  '* 
meant  the  day  originally  fiaeied  for  hearing^ 
80  that  the  demand  for  a  jury  w&s  too  lato^ 
and  that  the  adjournment  did  not  aid  the 
defendant,  as  it  was  not  an  adjournment 
ordered  hy  the  Judge  in  the  exercise  of  his 
discretion,  for  the  purpose  of  aUowing  a 
jury  to  he  summoned. 

Rule  for  the  plaintiff  to  shew  cause 
why  there  should  not  be  a  new  trial  in 
this  action,  on  the  g^und  that  the 
plaintiff  was  entitled  to  have  it  tried  by 
a  jury. 

It  appeared  from  the  affidavits  that  a 
Judge's  order  was  made  for  the  trial  of 
the  cause  in  a  County  Court,  and  the 
Court  appointed  the  18th  of  February 
for  the  hearing  of  the  cause,  notice  of 
which  was  sent  by  the  registrar  to  both 
parties.  On  the  14th  of  February  the 
defendant  posted  to  the  registrar  notice 
of  his  demand  for  a  jury  under  9  &  10 
Vict.  c.  95.  s.  70  (1),  but  the  notice  did 

(1)  By  9  &  10  Vict.  c.  95.  s.  70,  in  aU  actions 
where  the  amount  claimed  ^hall  exceed  five  ponnds, 
it  shall  be  lawful  for  the  plaintiff  or  defendant  to 
require  a  juiy  to  be  summoned  to  try  the  said 
action ;  and  in  all  actions  where  the  amount 
claimed  shall  not  exceed  five  pounds,  it  shall  be 
lawful  for  the  Judge,  in  his  discreticm,  on  the  ap- 
plication of  either  of  the  parties,  to  order  that 
such  action  be  tried  by  a  jury,  and  in  every  case 
such  jury  shall  be  summoned  according  to  the 
provisions  heroinafler  contained.  Provided  al- 
ways that  the  party  requiring  a  jury  to  be  sum- 
moned shall  give  to  the  clerk  of  the  Goart,  or 
leave  at  his  office,  such  notice  thereof  as  shall  be 
directed  by  the  rules  made  for  regulating  the 
practice  of  the  Court  as  hereinafter  provided,  and 
the  said  clerk  shall  cause  notice  of  such  demand 
of  a  jury,  made  either  by  the  plaintiff  or  defend- 
ant, to  be  communicated  to  the  other  party  to  the 
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not  reacb  the  reg^trar  till  the  IGth.  The 
defendant  also  neglected  to  pay  to  the 
derk  of  the  Conrt  the  five  shiUings  for 
payment  of  the  jmy.  On  the  16tli 
the  defendant  receiyed  a  commanication 
from  the  registrar,  calling  his  attention 
to  the  irregnlarity  in  his  proceedings, 
and  he  then  forwarded  a  fresh  demand  in 
writing  for  a  jniy,  and  paid  the  five 
ddlUngB.  On  the  18th  the  cause  came 
on  for  hearing,  when  it  appeared  that 
no  jnry  had  been  summoned.  A  pro- 
posal was  howerer  made  for  the  adjourn- 
ment of  the  trial  on  acconnt  of  the  non- 
attendanoe   of  the   defendant's  counsel, 

lud  Action  either  by  post  or  by  causing  the  same 
to  be  deliyered  at  his  usual  place  of  abode  or 
Insinen,  bat  it  shall  not  be  necessary  for  either 
pntj  to  prore  on  the  trial  that  such  notice  was 
wmiminieated  to  the  other  party  by  the  clerk. 

^  section  71,  erery  party  requiring  any  jniy 

to  be  sommoned,  shall  at  the  time  of  giving  the 

•id  notice,  and  before  he  shall  be  entitled  to  have 

ndb  jniy  summoned,  pay  to  the   clerk  of  the 

OdoI  the  warn,  of  fire  shillings  for  payment  of  the 

jny,  and  mch  sum  shall  be  considered  as  costs  on 

tbi  eanse  unless  otherwise  ordered  by  the  Judge. 

By  10  &  20  Vict,  c  108.  s.  26,  where  in  any 

aetioii  of  contract  brought  in  a  Superior  Court 

the  claim  indorsed  on  the  writ  does  not  exceed 

fifty   pounds,    &c.  ...  a  Judge  of   a  Superior 

Comt  on  the  application  of  either  party,  after 

iauB  joined,  may  in  his  discretion  and  on  such 

terms  as  he  shall  think  fit,  order  that  the  cause 

be  tried  in  any  County  Court  which  he  shall  nnmo, 

tnd  therenpoD  the  plaintiff  shall  lodge  with  the 

Ngistrar  of  such  Court  such  order  and  the  issue, 

ud  the  Judge  of  such  Court  shall  appoint  a  day 

for  the  hearing  of  the  cause,  notice  whereof  shall 

be  wnt  by  post  or  otherwise  by  the  registrar  to 

VAh  parties  or  their  attorneys,  &c. 

By  rule  104  of  the  Bules  for  Hegulating  the 

^aetice  of  the  County  Courts,  1867,  "  Notice  of 

^nsDd  of  a  jury  shall  be  made  in  writing  to  the 

itpArar  of  the  Court  three  clear  days  before  the 

^7  of  hearing,  and  the  summonses  to  the  intended 

jww  shall  be  delivered  to  the  bailiff  forthwith." 

Bymle  105,  where  notice  of  demand  of  a  jury 

«*  not  been  giren  in  due  time,  or  if  at  the  hearing 

^  parties  desire  to  try  by  a  jury,  the  Judge 

^T,  OD  such  terms  as  he  shall  think  fit,  adjourn 

^ense  in  order  that  the  necessary  steps  for  such 

M  msy  be  taken,  and  the  trial  shall  take  place 

MOQIai^Hy, 

Hiw  8na»»  48.-0.6. 


and  the  trial  was  adjourned  by  consent 
till  the  19th  of  March,  the  defendant 
paying  the  costs  of  the  day.  When  that 
day  arrived  the  canse  again  came  on  for 
hearing,  and  the  parties  appeared,  bnt  no 
jnry  had  been  summoned.  The  Judge, 
notwithstanding  the  defendant's  protest, 
insisted  on  trying  the  case  without  a 
jury,  and  there  was  a  verdict  for  the 
plaintifif. 

Francis  shewed  cause. — The  defendant 
not  having  complied  with  the  conditions 
prescribed  by  the  County  Court  Act  and 
rules,  had  no  right  to  require  that  the 
cause  should  be  tried  by  a  jury.  His 
demand  for  a  jury  was  not  made  in  due 
time,  and  he  neglected  to  avail  himself 
of  the  only  means  of  curing  the  omission 
by  applying  to  the  County  Court  for  an 
adjournment,  in  order  that  the  necessary 
steps  might  be  taken. 

W.  Lewis  in  support  of  the  rule. — If 
the  Court  are  of  opinion  that  the  notice 
posted  on  the  14th  was  not  in  time,  which 
is  doubtful,  still  there  was  a  good  three 
days'  notice  before  the  19th  of  March,  on 
which  day  the  case  actually  came  on  for 
hearing.  It  cannot  be  suggested  that  any 
inconvenience  arose  from  the  origioal 
delay,  as  there  was  in  fact  more  time  for 
summoning  the  jury  than  there  would 
have  been  if  the  first  demand  had  been 
made  early  enough,  and  the  case  had  been 
tried  on  the  18th  of  February.  It  is  true 
that  the  adjournment  wae  not  made  for 
the  purpose  of  summoning  a  jury,  but  this 
really  makes  no  difference. 

CoCKBUEN,  C.J.— I  am  of  opinion  that 
this  rule  must  be  discharged.  By  the 
County  Court  Rules  104  and  105,  notice 
of  demand  of  a  jury  is  to  be  made  in 
writing  to  the  registrar  three  clear  days 
before  the  day  of  hearing ;  and  where 
the  notice  has  not  been  given  the  Judge 
may  adjourn  the  cause  in  order  that  the 
necessary  steps  for  such  trial  may  be 
taken,  I  think  that  the  words  "  day  of 
hearing  "  must  be  taken  to  mean  the  day 
appointed  for  the  hearing,  and  not  a  day 
introduced  by  and  depending  upon  acci- 
dental circumstances.  Here  the  notice 
was  not  given  three  clear  days  before 
the  hearing ;  and  though  the  Judge  has 
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power  to  adjonm  the  hearing  for 
the  purpose  of  enabling  the  necessary 
steps  to  be  taken,  yet  I  think  that  this  is 
not  a  ease  in  which  he  can  be  said  to 
have  granted  such  an  adjonmment,  for 
the  application  is  one  which  he  may 
comply  with  or  not  according  to  his  dis- 
cretion, and  it  appears  that  no  application 
was  made  for  him  to  exercise  his  discre- 
tion, bat  that  the  adjonmment  took  place 
by  consent. 

Blaokbubn,  J. — ^I  am  of  the  same 
opinion.  The  words  of  9  &  10  Vict. 
c.  95.  s.  70,  "  Provided  always  that  the 
party  requiring  a  jury  shall  give  to  the 
clerk  of  the  Conrt  snch  notice  as  shall  be 
directed  by  the  rales  for  regulating  the 
practice  of  the  Gourt^*'  shew  that  the 
giving  of  such  notice  is  a  condition 
preceaent  to  the  right  to  demand  a  jury. 
And  by  section  71,  it  is  farther  provided 
that  before  either  party  shall  be  entitled 
to  have  a  jury  sammoned  he  shall  pay  to 
the  clerk  of  the  Court  five  shillings  for 
the  jury.  Under  rule  104,  the  notice  de- 
manding a  jury  is  to  be  made  three  clear 
days  before  the  day  of  hearing ;  and  by 
rule  105,  where  the  notice  has  not  been 
given  in  due  time,  the  Judge  may,  on 
such  terms  as  he  shall  think  fit,  adjourn 
the  cause.  It  appears,  therefore,  that 
the  Judge  has  a  discretionary  power  to 
adjourn  for  this  purpose.  Now  what 
occurred  P  The  defendant  did  not  give  his 
notice  in  time  for  the  18th  of  May.  He 
gave  a  second  notice  on  the  16th.  On 
the  18th,  when  the  case  came  on  for 
hearing,  an  application  might  have  been 
made  to  the  discretion  of  the  Judge  for 
adjournment.  But  no  sach  application 
was  made.  I  think  that,  upon  the  trae 
construction  of  the  rules,  the  defendant 
never  complied  with  the  conditions  upon 
which  he  was  entitled  to  require  a  jury. 
It  is  very  possible  that  the  Judge  might 
not  have  granted  the  indulgence  if  it  had 
been  asked  for ;  xmd  at  all  events  the  ap- 
plication was  not  made. 

QuAiN,  J.,  and  Archibald,  J.,  concurred. 

B/ule  discharged. 

Attorneys— Monckton,  Long  &  Co.,  agents  for 
J.  F.  Crump,  Walsall,  for  plaintiff;  Lewis, 
Ilunns  &  Longden,  for  defendant. 


[IN  THE  EXCHEaUER  CHAHBEB.] 
{Appeal  from  the  Oourt  of  QueerCs  Bench,) 

1874        r  FISHER    AKD     0THBB8     V.     THB 
-ytj  g     <       WVEBPOOL  MABINB  INSURANCE 
^  L     COMPANY. 

Marine  Insurance — Policy — Unstamvped 
Slip  —  Action  —  SO  Vict.  c.  23.  es.  7 
and  9. 

The  defendants,  an  insurance  company  ai 
Liverpool,  employed  E,  8f  06,  as  thevr  omenta 
in  London,  to  accept  risks  and  receive premi^ 
urns  there  for  policies  of  mariiie  insurance. 
The  plaintiffs  instructed  P.  8c  Oo.,  insurance 
brokers  in  London,  to  effect  an  insurance 
upon  a  cargo,  P.  8f  Co.,  on  the  l^th  of 
November,  1871,  prepared  a  slip,  which 
was  initialed  by  E,  ^  Oo.,  and  a  copy  was 
m>ade  out  by  P.  8^  Co.  who  sent  ittoS,^ 
Co,  On  the  same  night  E.  Sf  Oo.  sent  tne 
copy  to  the  defendants  ai  Idverpool,  A 
policy  ought  to  have  been  executed  and  sent 
soon  after,  bvi  this  was  not  done.  An  ac* 
count,  including  28.  6d.  policy  duty,  was 
sent  by  E,  8^  Oo,  to  P.  8^  Oo.,  who  paid  U  on 
the  l^th  of  March,  1872.  No  stamped  policy 
was  ever  prepared  or  executed,  and  the  ship 
and  cargo  Jiaving  been  losl^  the  defendants 
refused  to  execute  the  policy  or  to  pay  the 
insurance  money.  Hie  jury  found  that  the 
defendants  authorised  E,  8^  Oo,  to  issue 
slips,  accept  risks  and  receive  premiums ; 
that  they  had  given  plaintiffs  reasonahle 
ground  to  believe,  and  that  the  plaintiffs  did 
believe,  that  if  the  plaintiffs  paid  the  pre- 
mvum  and  stamp,  on  a  slip  initialed  by  E, 
8f  Oo.,  they,  the  defendants,  would  issue  a 
policy  in  accordance  with  the  slip.  They 
also  found  that  the  plaintiffs  were  prevefUed 
ly  the  conduct  of  the  defendants  from  »n- 
suring  elsewhere : — Held,  affirming  the 
judgment  of  the  Oourt  of  Queen^s  Benchj 
that  no  action  woidd  lie  against  the  defend* 
ants,  inasmuch  as  by  ss.  7  and  9  of  30 
Vict  c.  23,  110  contract  for  sea  insurance 
is  valid  unless  the  same  is  expressed  in  a 
policy,  and  no  policy  is  availahle  unless  duly 
stamped. 

This  was  an  appeal  against  a  judgment 
of  the  majority  of  the  Court  of  Qaeen's 
Bench,  making  a  rule  absolute  to  enter  a 
verdict  for  the  defendants. 
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The  caae  when  in  the  Court  below  is 
leporied  42  Law  J.  Rep.  (n.s.)  Q.B.  224. 

The  following  case  on  appeal  was 
Biated. 

CASE. 

The  first  count  of  the  declaration  was 
upon  a  contract  that  the  defendants  had 
warranted  that  one  Eames  was  their  agent 
in  London  authorised  to  accept  risks,  and 
to  receive  premiums  on  their  behalf,  and 
that  the  plaintiffs  were  thereby  induced 
to  insure,  and  to  pay  premiums  on  the 
cargo  of  the  ship  Lizzie^  and  not  to  insure 
dsewhere,  and  setting  out  as  a  breach  that 
Eames  was  not  so  auuiorised,  and  averring 
Ion  and  damage. 

The  second  count  charged  a  fraudulent 
misrepresentation  by  the  defendants,  that 
Eames  was  their  agent,  and  authorised  as 
in  the  first  count  mentioned,  whereby  the 
pkintifis  were  induced  to  insure  the  said 
cargo,  and  to  pay  to  the  defendants  a  sum 
of  money  for  premiums  and  stamp  duty 
on  Booh  insurance,  and  alleging  as  breach 
that  Eames  was  not  so  authorised,  and 
that  no  such  policy  was  granted,  and 
averrincr  a  total  loss  by  perils  of  the  sea. 

Hie  declaration  also  contained  a  count 
for  money  payable  by  the  defendants  to  the 
plaintiffs  tor  money  had  and  received  to 
the  plaintiffs*  use. 

To  the  first  count  the  defendants  pleaded 
a  traverse  of  the  warrantg^. 

To  the  second  count  they  pleaded  not 
goiliy ;  and  that  they  did  not  induce  the 
plaintifis  to  insure  as  alleged. 

To  the  money  count  of  the  declaration 
the  defendants  pleaded  never  indebted, 
and  payment  into  Court  of  252. 15«.  6(2., 
tiie  amount  of  premium  and  stanip  duty. 
The  cause  was  tried  before  the  Honour, 
able  Mr.   Justice    Brett   and    a  special 
juy  at  the  Liverpool  Summer  Assizes, 
1872. 
The  following  are  the  facts  as  proved — 
1.  The  plaintiffs  carry  on  business  as 
merchants  and  shipowners  at  Barrow-in- 
Fnmeas,  and  were,  at  the  time  of  the 
Qrders  to  insure  hereinafter  referred  to, 
the  owners  of  the  ship  Lizzie^  and  con- 
tmned  to  be  such  owners  up  to  and  at 
the  time  of  the  loss  of  the  ship,  as  here- 
inafter mentioned.     The  defendants  are 
a  Quurine  insurance  company  carrying  on 


business  at  Liverpool  under  the  name  and 
style  of  the  Liverpool  Marine  Insurance 
Company  (Limited),  and  in  December, 
1871,  they  entered  into  a  voluntary  liqui- 
dation. 

2.  The  defendants  appointed  and  em- 
ployed the  firm  of  Eames  &,  Co.  to  act  as 
their  agents  in  London  to  accept  risks 
and  receive  premiums  in  London  on  their 
behal/,  and  a  circular  was  issued  by  the 
defendants  informing  the  public  of  the 
said  appointment. 

3.  Eames  was  called  as  a  witness  by 
the  plaintiffs,  and  proved  the  course  of 
business  to  be  as  follows:  His  firm  ac- 
cepted risks  for  the  defendants  by  his 
himself  initialing  the  slips.  Copies  of 
such  were  then  sent  to  him  by  the  brokers, 
and  he  invariablv  forwarded  copies  of  the 
same  to  the  de&ndants  at  Liverpool  on 
the  same  day. 

4.  The  plaintiffs  employed  their  brokers 
in  London,  Messrs.  John  Patton,  jun.,  & 
Co.,  to  insure  for  them  a  cargo  of  steel 
rails  per  the  said  ship  Lizzie, 

6.  The  said  cargo  was  the  property  of 
the  Barrow  Hematite  Companv,  as  agents 
for  whom  the.  plaintiffs  were  shipping  the 
said  cargo,  and  the  Lizzie  being  the  plain- 
tiffs* own  vessel,  they  were  carrying  the 
cargo  upon  a  charter-party,  and  took 
upon  themselves  the  nsk  of  the  cargo 
and  to  pay  the  Hematite  Companj^  any 
loss  thereon.  After  the  loss,  the  pluntifiis 
paid  the  Hematite  Company  the  amount 
thereof. 

6.  On  the  16th  of  November,  1871,  the 
said  brokers  submitted  a  slip,  of  which  the 
following  is  a  copy,  to  Eames,  who  initi- 
aled the  same— 

"  4,923Z.  4ff .  hd.        16th  Nov.,  1871 . 

Cash, 
John  Patton,  jim.,  ^  Co. 

'  Lizzie.' 

Barrow.  New  York. 

Steel  rails.  f.p.a. 

f.c.&8.  6,0001.  r^  '^ 

1,000Z.  T.  R.  E.  16/11." 

The  words  printed  in  italics  appear  in 
print  in  the  above  slip. 

7.  The  initials  T.  K.  E.  appearing  op- 
posite the  sum  of  1,0002.  on  the  ^p  are 
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the  iritiftln  of  Kamea,  and  the  said  slip 
was  put  in  and  proved  at  the  trial,  and 
was  not  ottjeoted  to. 

8.  A  copy  of  the  said  slip  or  request 
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note  was  made  by  tlie  brokers  and  sent 
to  Eamea,  and  he  the  same  day  forwarded 
to  the  defendants  a  doonment,  of  which 
the  followiog  is  a  <^Pf  • 


Uverpool  Harin*  lamxanea  Compauj  (Umited),  London  Agaoej,  London,  16/I1/1S71.    No. 


Policjinthenameof 

On 
Steel  tails. 

Si 

£c&a. 

Voyage,  iDcludiog  all  risk 
of  craft,  free  of  captures  and 

ot  any  attempt  thereat. 

Snm 
insurod. 

Premiam 
pot  cent. 

£ 

a. 

d. 

John  FatlOD,  jun.,  &  Co. 

At  and  from 
Barrow  to  New  York. 

£1,000. 

60/ 
Brokerage 
Discount. 
Duty 

To  the  debit  of. 
do. 

s.. 

Date  of 
Sailing. 

0.  On  the  1st  or  2nd  of  February  a 
debit  note  was  fisrwarded  &om  Eames  to 
Patton  &  Co.,  of  wbioh  the  following  is 
a  copy. 

"  The  lAnerpool  Marine  Inewance 
Otm^cuay  (Limited). 

London  Agency, 
Eames  &  Co.,  St.  ^chael's  House, 
Comhill,  E.C. 
To  preminms  for  the  monthf 
of   January,    1872, 
brokemge  and  10  %  dis- 
count for  cash    

Policy  dnty 


^£25  13 


£25  15  6 


Meesrs.  J.  Patton,  jnn.,  &  Co. 

"Note. — The  discount  will  be  forfeited 
in  defanlt  of  prompt  payment  on  the  8th 
of  Febmary. 

"  Pleaee  bring  this  account  when  pay- 
ment is  made." 

10.  On  the  29Ui  of  January,  1872,  the 
defendants'  liquidators  in  Liverpool  wrote 
a  letter  to  Eames  &  Co.,  of  which  the 
followiog  is  a  copy— 


"  T.  B.  Barnes,  Esq.,  London. 

29th  Jaonuj,  1873. 
Dear  Sir, — We  have  open  sli^  aa  at 
foot,  and  shall  be  glad  to  receive  inBtroo- 
tions  regarding  them. 

Tours  fejthfnlly, 
for  Self  &  Co.,  liquidators, 

J.  S.  MoQhie. 
Nov.  16th,  Lizzie,  Barrow,  to  New  York, 

l,000i.  on  steel  rails. 
J.  Patton,  Jan.,  &  Co." 

11.  To  this  letter  Eames  &  Co.  sent 
no  reply,  but  upon  receipt  of  it  communi- 
cated with  Patten  A;  Co.,  and  received 
their  instmctiona  to  put  the  slip  forward. 
The  slip  WBS  put  forward,  but  on  what 
date  did  not  appear  except  by  ttie  oorr^ 
spondence  heremafter  set  oat 

12.  On  the  13th  of  March,  1872, 
Pttttou  &  Co.  paid  to  Eames  &  Co.  by 
cheque  to  the  defendants'  order  the  sunt 
of  251.  IBs.  6d.,  being  251.  13».  for  pr». 
mium,  and  2g.  Gd.  for  stamp  duty  on  tha 
policy ;  and  hlames  &  Co.,  acting  on  their 
authority,  indorsed  the  -said  cheque  fiw 
the  defondants  and  paid  it  into  their  own 
banking  accoimt,  and  it  was  duly  paid. 

13.  The  brokers  on  that  oooaaion,  and 
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oa  several  oocamons  afterwards,  applied 
to  Eames  for  the  policj,  and  were  told  it 
lad  not  been  sent  np  from  Liverpool, 
ind  tliat  he  wonld  write  a  sharp  letter 
ibont  it. 

14.  The  Lizzie  and  cargo  were  on  the 
2l8t  of  March,  1872,  posted  as,  and  were, 
in  &ct,  totally  lost,  and  the  defendants 
lefoaed  to  execute  any  stamped  policy  or 
to  paj  the  insurance. 

15.  The  following  correspondence  took 
place  between.Eames  and  the  defendants — 

"Londdn,  13th  March,  1872. 
Gentlemen, — Messrs.  Patton  &  Co.  have 
appHed  to  us  for  policy  per  Lizzie^  the 
aq»  of  which  was  sent  to  you  some  time 
moe.  Please  send  us  the  policy  at  your 
earliest  convenience. 

Yours  feithfully, 

Eames  &  Co., 

p.  E.  0. 
To  Liverpool  Marine  Insce.  Co." 

"LiTerpool,  16th  March,  1872. 
Messrs.  Eames  &  Co.,  London. 
Dear  Sir, — ^Please  send  me  a  copy  of 
mat  reply  to  mine  of  the  29th  of  January, 
it  Sf^iears  to  have  been  mislaid. 

Yours  faithfully, 

T.  S.  McGhie, 
for  Self  &  Co.,  liquidators.'' 

^To  T.  S.  MoGhie,  from 
Eames  &  Co.,  London. 

18th  March,  1872. 
In  reply  to  yours  of  the  16th,  we  can- 
not find  any  &vour  from  you  dated  29th 
of  January.     Please  hand  us  a  copy  of 
auoe.'* 

"  20th  March,  1872. 
Eames  ft  Co.,  London, 
To  liquidators  of  Liverpool  Marine 
Lisurance  Company. 
Copy  of  yours  of  29th  of  January  duly 
to  luAcL    We  have  never  received  the 
<>igiDaI.    The  Lizzie  was  sent  down  to 
JOQ  to  put  forward  some  ten  days  ago, 
^  we  have  since  written  asking  for 
V^cj.    Messrs.  Leech  Harrison  will  let 
w  blow  to-morrow  about  ship  or  ship's 
policy." 

^^^efiBndants  to  Eames  &  Co. 

**  2l8t  March,  1872. 
As  80  bng  a  time  has  elapsed  since  the 


insurance  per  the  Lizzie  was  opened,  we 
cannot  now  issue  a  policy. 

Yours  faithfully, 
T.  S.  McGhie, 
for  Self  &  Co.,  liquidators." 

Eames  &  Co.  to  defendants. 

"London,  25th  March,  1872. 

Referring  to  your  note  in  reference  to 
the  Lizzie,  we  are  surprised  at  your  re- 
fusing to  issue  a  policv.  This  slip  was 
sent  to  you  some  time  smce,  and  we  have 
written  more  than  once  for  the  policy, 
and,  moreover,  Messrs.  Patton  &  Co.  have 
paid  the  premium." 

Defendants  to  Eames  &  Co. 

"Liverpool,  26th  March,  1872. 
Lizzie, 
Dear  Sirs, — Will  you  please  say  when 
you  received  the  premium  per  this  vessel, 
as  we  have  no  account  of  it  r  The  earliest 
request  we  had  for  a  policy  was  contained 
in  your  letter  of  the  13th  March. 

Yours  faithfully, 

T.  S.  McGhie, 
for  Self  &  Co.,  liquidators." 

Eames  &  Co.  to  defendants. 

"27th  March,  1872. 
Li  reply  to  yours  of  yesterday  respect- 
ing the  Lizzie,  the  copy  of  the  slip  was 
sent  to  you  some  time  since  ;  we  have  no 
record  of  the  date,  hecause  it  was  sent 
down  without  any  letter  being  written 
(as  customary).  The  cheque  was  paid 
13th  of  March.  Messrs.  Patton  &  Co. 
inform  us  that  they  wish  to  know  by  wire 
to-morrow  without  fSail  if  you  intend  to 
issue  a  policy  or  not." 

Defendants  to  Eames  &  Co. 

"  28th  March,  1872. 
I  have  yours  of  yesterday,  and  repeat 
a  policy  cannot  now  be  issued.  The 
liquidators  do  not  recognise  the  payment 
to  you  by  Messrs.  Patton,  as  you  had  no 
authority  to  receive  it  on  behalf  of  this 
company.  Permit  me  to  ask  you  why 
advice  of  the  payment  was  not  made  to 
the  liquidators  before  ? 

Yours  faithfully, 

T.  S.  McGhie. 
for  Self  &  Co.,  liquidators." 

Eames  &  Co.  to  defendants. 

"28th  March,  1872. 
Yours  of  the  28th  duly  to  hand.    Never 
having  had  our  authority  to  receive  money 
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on  behalf  of  the  Liverpool  Marine,  can- 
celled, we  of  course  considered  we  were 
justified  in  applying  for  and  receiving 
premiums  overdue ;  and  referring  to  your 
other  question,  it  has  not  been  our  custom, 
as  you  well  know,  to  make  daily  advice  of 
payments  made  to  us  on  behalf  of  the 
company.  Messrs.  Fatten  &  Co.  inform 
us  that  they  consider  you  are  bound  to 
issue  a  policy." 

16.  The  company  did  not  at  any  time 
return  the  said  slip,  nor  did  they  in  any 
way  intimate  that  they  would  not  grant 
a  policy  until  the  21st  of  March,  1872. 

17.  The  learned  Judge  put  the  follow- 
ing questions  to  the  jury — ^First,  did  the 
defendants  authorise  Eames  to  initial 
slips,  to  accept  risks,  and  to  receive  pre- 
miums on  their  behalf  ? 

Secondly,  did  the  defendants  by  ap- 
proving the  circular  issued  stating  that 
Eames  had  authority  to  accept  risks,  give 
the  plaintififs  reasonable  ground  to  believe, 
and  did  the  plaintiffs  believe,  that  if  they 
(the  plaintiffs)  paid  the  premium  and 
stamp  duty  on  a  slip  initialed  by  Eames, 
the  defendants  would  issue  a  policy  in 
accordance  with  the  slip  P 

Thirdly,  were  the  plaintiffs  prevented 
by  the  conduct  of  the  defendants  from 
insuring  elsewhere  P 

And  the  jury  having  answered  all  these 

Suestions  in  the  affirmative,  a  verdict  was 
bereupon  entered  for  the  plaintiffs  with 
damages  IfiOOL,  the  declaration  to  be  taken 
as  amended  to  meet  the  facts  and  findings, 
his  Lordship  ruling  that  there  was  no 
evidence  on  the  record  as  it  stood,  and 
reserving  leave  to  the  defendants  to  move 
to  enter  a  verdict  for  them,  or  a  nonsuit, 
on  the  grounds  that  there  was  no  evidence 
to  go  to  the  jury  of  liability  on  the  part 
of  the  defendants,  and  that  his  Lordship 
ought  not  to  have  allowed  the  declaration 
to  be  amended. 

18.  The  defendants  afterwards  moved 
for  and  obtained  a  rule,  of  which  the  fol- 
lowing is  a  copy — 

"  In  the  Queen's  Bench. 

Thursday,  the  7th  day  of  November,  1872, 

in  the  36th  year  of  Queen  Victoria. 

Fisher  and  others  v,  "|  It  is  ordered  that 

The  Liverpool  Ma-  I    the  plaintiffs  up- 

rine  Insurance  Com-  |    on  notice  of  tins 

pany  (Limited).       J    rule  to  be  given 


to  their  attorney  shall  upon  Saturday,  the 
16th  day  of  November  instant,  shew  caoae 
why  the  verdict  obtained  in  this  caoae 
should  not  be  set  aside  and  a  nonsait  or 
verdict  for  the  defendants  entered  instead 
thereof,  pursuant  to  leave  reserved  by  the 
learned  Judge,  on  the  grounds — first^ 
that  there  was  no  evidence  to  go  to 
the  jury ;  secondly,  that  no  action  will 
lie  on  the  slip  alone  without  a  policy; 
thirdly,  that  no  interest  was  shewn  in 
the  plaintiffs ;  fourthly,  that  the  learned 
Judge  should  not  have  allowed  the  de- 
claration to  be  amended;  and  it  is  far- 
ther ordered  that  in  the  meantime  pro- 
ceedings be  stayed." 

19.  This  rule  was  made  absolute  on 
July  6,  1873. 

20.  Due  notice  of  appeal  has  been 
given  pursuant  to  the  said  Act.  And 
the  question  for  the  opmion  of  the  C!onrt 
of  Appeal  is  whether  tne  said  last  men- 
tioned  rule  ought  to  have  been  made, 
or  whether  the  said  rule  of  the  7th  day 
of  November  ought  not  to  have  been 
discharged. 

Benjamin  (Aspland  with  him),  for  the 
plaintiffs. — The  judgment  of  Blackburn, 
J.,  in  the  Court  below  was  correct.  The 
pleadings  may  be  considered  as  being 
out  of  the  case.  The  defendants  were 
bound  either  to  execute  a  policy  within  a 
reasonable  time  or  to  inform  the  plaintifls 
that  they  would  not  do  so,  in  time  for 
them  to  insure  the  cargo  elsewhere.  The 
questions  of  duty  and  breach  of  dufy  are 
raised  by  the  last  question  which  iorett, 
J.,  asked  the  jury  at  the  trial,  that  is  to 
say,  "Were  the  plaintiffs  prevented  by 
the  conduct  of  the  defendants  from  in- 
suring elsewhere  ?"  The  course  of  busi- 
ness, and  the  practice  of  sending  a  copy 
of  the  slip  which  has  been  initialed,  which 
prevails  m  the  case  of  companies  for  sea 
insurance,  is  described  in  Xenos  y.  Wich' 
liam  (1),  and  is  admitted  to  be  correct. 
There  is  evidence  of  an  independent  con- 
tract here  by  the  defendants  which  the 

(1)  14  Com.  B.  Bep.  N.S.  435;  s.  c.  33  Law  J. 
Bep.  (n.s.)  C.P.  13 ;  in  error  36  Law  J.  Itep. 
(n.s.)  C.F.  313 ;  B.  c  Law  Eep.  2  E.  &  L  App. 
296. 
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nsyyrxty  of  ihe  Coorfc  fidled  to  see,  al- 
^TL^b  thej  agreed  with  the  fieictB  as 
Med  by  Blackbam,  J.    The  question  is 
tliis  :  are  not  the  defendants  responsible 
fat  keeping  the  plaintiffs  nninsnred,  as  a 
broker  wonld  be  in  the  case  of  an  ordinary 
policy  ?     In  the  Court  below  Blackburn, 
J^  said,  *^  If  the  broker  has  been  negli- 
gent, and  in  consequence  the  final  con- 
clusion of  the  matter  has  been  unreason- 
ably delayed,  the  broker  is  responsible  to 
bis  principal  for  the  damage  sustained 
trough  that  delay."     The  defendants 
^UkT6  taken  this  duty  upon   themselyes. 
*^^ej  undertake  to  prepare  the  policy  and 
®^ecute  it.     The  action  is  not  brought 
^pon  a  policy,  but  upon  the  undertaknig 
*J>  grant  a  policy.  They  must  haye  known 
^^         the  position  of  tne  plaintiffs  would 
altered  by  their  neglect  to  carry  out 
undertaking.  They  have  been  guilty 
this    neglect,   although  the  plaintiffs 
.  ^^fciougb   Patton   &  Co.  have   paid   the 
pVQmiam  and  the  stamp  duty,  and  al- 
^^ough  they  have  done  all  they  could 
^o    insuTe  that  the  revenue   should  be 


[Cleasbt,  B. — There  was  no  payment 
^^til  tbe  13th  of  March.] 

That  was  because  the  defendants  gave 
^  month's  credit;  it  was  the  same  as  if 
ttie  ToofDey  had  been  paid  in  February, 
^nd  the  plaintiffs  are  not  to  be  injured  by 
^he  fact  of  the  defendants  giving  time  to 
tb©  broker.  There  was  ample  evidence 
^  Wk  second  agreement  that  they  would 
•^*^  a  poligr  to  the  defendants. 

C^RETT,  J. — ^You  will  have  to  consider 
1^^  case  as  if  the  same  question  arose 
a  Lloyd's  policy,  whether  the  under- 
would  be  liable,  under  such  cir- 
if  he    merely    signed    the 
-jj.] 

JTo  ;  in  such  a  case,  there  would  be  no 

ty  beyond  initialing  the  slip,  while  here 

e  company  undertime  to  get  the  stamp 

d  prepare  the  poHcnr.     If  they  do  not, 

^  are  bound   to  let  the  defendants 

,  so  that  they  may  insure  elsewhere. 

binding  contract  is  on  the  policy,  but 

o&d  that  there  is  a  bargain  between 

company  and  the  assured  as  to  the 

^^i^tniium  and  the  risk;  the  Legislature 

in   by  the   30  Vict.   c.   23,  and 

^JB,  *^  Yon  shall  not  enforce  the  contract 


unless  the  duty  is  paid."  The  5th,  7th 
and  14th  sections  shew  that  the  Legisla- 
ture contemplated  a  prior  agreement 
being  made,  and  being  afterwards  put 
into  a  policy.  If  the  judgment  of  the 
Court  below  is  affirmed,  the  defendants 
will  succeed  by  reason  of  defrauding  the 
revenue,  while  the  plaintiffs,  who  have 
done  all  they  can  to  protect  it,  will  be 
defeated.  The  plaintiffs  are  not  seeking 
indirectly  to  enforce  the  contract. 

O.  B,  Williams  {AspinaU  with  him),  for 
the  defendants. — It  is  contended  on  behalf 
of  the  plaintiffs  that  there  are  two  con- 
tracts, one  which  is  within  the  statute,  and 
which  cannot  be  enforced,  and  the  other 
beyond  the  statute  upon  which  the  plain- 
tiffs can  maintain  an  action.  But  there  is 
only  one  contract,  and  that  contract  is 
evidenced  by  the  slip.  This  is  a  6ontract 
of  sea  insurance,  which  by  the  7th  section 
is  not  valid  unless  expressed  in  a  policy, 
and  by  section  9,  no  policy  can  be  given 
in  evidence  unless  it  is  stamped.  It 
was  decided  by  lonides  v.  The  Facific 
Fire  cmd  Marine  and  Insurance  Company 
(2)  that  a  slip  may  be  looked  at  for  other 
purposes,  but  not  with  the  view  of  enforc- 
ing it  as  a  contract  for  sea  insurance. 

(He  was  then  stopped.) 

Lord  Coleridge,  C.J. — We  all  think 
that  the  judgment  of  the  Court  below 
must  be  affirmed.  The  ground  upon  which 
I  come  to  that  conclusion  is  a  short  and 
simple  one,  and  the  same  as  that  upon 
which  the  majority  of  the  Court  below 
proceeded,  that  all  that  was  done  with 
respect  to  initialing  the  slip,  the  sending 
the  copy  to  the  defendants,  the  receipt  by 
them  and  what  was  done  or  ought  to 
have  be  done  afterwards  was  one  entire 
and  indivisible  contract  between  the  plain- 
tiffs and  the  defendants,  the  defendants 
being  represented  by  Eames  &  Co.  as 
their  agents.  K  that  be  so,  it  is  ad- 
mitted that  the  contract  cannot  be 
enforced,  because  it  would  be  a  con- 
tract made  by  a  slip,  which  has  been 
held  again  and  again  to  be  a  contract 
for  sea  insurance,  and  which  by  the 
express  words  of  the  statute,  30  Vict. 

(2)  41  Law  J.  Rep.  (n.s.)  Q.B.  33 ;  in  error, 
190 ;  B.  c.  Law  Rep.  6  Q.B.  674  ;  in  error,  617. 
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c.  23,  is  absolutely  invalid  and  cannot  be 
enforced. 

Of  coarse  it  is  true  that  tbongh  that 
be  so,  and  it  cannot  be  enforced,  it  is,  in 
one  sense,  a  contract  and  binding  in 
hononr.  One  is  astonished  to  find  that  it 
is  ever  repudiated,  but  it  cannot  be  en- 
forced in  a  Court  of  Law.  In  the  Court 
below  one  of  the  learned  Judges  differed, 
and  it  was  natural  enough  under  the  cir- 
cumstances of  the  case  to  endeavour  to 
maintain,  if  possible,  that  a  contract 
entered  into,  as  a  matter  of  fact,  and  re- 
pudiated under  circumstances  which  the 
Judge  who  tried  the  case  has  fittingly 
expressed  his  opinion  upon,  and  which  con- 
tract he  was  very  desirous  of  enforcing  if 
it  could  be  done  consistently  with  the  law. 
Now  that  could  be  done  only  by  separating 
the  portions  of  it,  and  saying  that  that  por- 
tion which  was  constituted  by  what  would 
be  the  slip,  is  one  part,  but  that  apart 
from  the  contract  contained  in  the  slip,  and 
of  which  the  slip  was  the  only  evidence, 
there  was  a  contract  which  casts  upon  the 
defendants  the  obligation  to  prepare  the 
policy,  and  tender  that  policy  to  them- 
selves for  the  purpose  of  being  executed, 
and  that  inasmuch  as  that  was  a  sepa- 
rate contract  which  arises  impliedly 
from  the  state  of  the  facts  between  the 
plaintiffs  and  the  defendants,  and  as  the 
defendants  had  not  carried  it  out,  and  as  it 
was  separable  from  the  unenforceable  con- 
tract, the  portion  of  the  contract  which 
was  enforceable  could  be  recovered  on  and 
the  damage  assessed  accordingly.  It  would 
certainly  seem  necessary  to  resort  to 
extreme  refinement,  and  some  violence  to 
the  common  understanding  of  the  &cts 
of  these  transactions,  to  maintain  such  a 
proposition.  No  one  supposes  in  fact,  that 
when  a  broker  of  an  insurance  company 
signs  a  slip  of  that  kind,  he  does  anything 
more  than  contract  to  prepare  and  exe- 
cute a  policy,  as  a  part  of  one  and  the 
same  transaction,  a  policy  that  is  in  ac- 
cordance with  the  terms  entered  into  in 
the  slip.  It  is  admitted  that  if  in  this 
case  that  was  the  contract  which  was 
entered  into  it  cannot  be  enforced;  the 
only  suggestion  is  that  that  was  not  the 
contract,  but  that  it  was  something  sepa- 
rable and  distinct,  of  which,  I  confess,  I 
cannot  see  the  slightest  evidence. 


Something  has  been  said  of  som 
sequent  contract,  but  I  think  th 
whole  of  the  transaction  must  be  re| 
as  a  performance  or  non-performa 
the  original  contract  entered  into 
the  slip  was  signed,  that  it  is  imp 
to  distinguish  this  day  or  that  day  ae 
the  date  of  any  fresh  or  second  coi 
It  all  constitutes  one  entire  and  indr 
contract  which  cannot  be  enforced, 
think  that  the  judgment  of  the 
below  should  be  affirmed  upon  the  gi 
stated  in  the  judgment  of  the  majo: 
that  Court. 

Brahwell,  B.  —  I  am  of  the 
opinion.  It  is  said  that  there  ai 
contracts,  one  of  which  is  uninfor 
by  the  terms  of  the  statute,  and  ai 
which  is  inforceable,  but  I  think  w 
argue  that  in  this  transaction  the 
not  two  contracts.  Bearing  in  mil 
practice  of  tliese  insurance  comi 
the  defendants  through  Eames  &  C 
itialed  the  slip,  which  was  nothing 
than  this — that  the  plaintiffs  were 
to  pay  the  premium,  and  the  defei 
were  bound  to  receive  it,  to  prepare  a 
properly  stamped,  and  to  pay  the  ai 
of  insurance  if  there  was  a  loss, 
was  no  necessity  for  further  arrang 
or  bargain;  there  was  nothing  ' 
happened  afterwards  which  was  i 
contemplation  between  the  parties 
the  initialing  took  place.  The  prepar 
made  for  the  poHcy  were  a  part  < 
bargain  which  the  defendants  ei 
into.  The  defendants  are  not  pa 
preparing  policies,  nor  is  there  anj 
in  reference  to  the  preparation  c 
policy  except  that  which  they  undc 
by  originally  initialing  the  slip.  I 
had  b^n  a  lawful  inforceable  contn 
one  would  say  that  there  was  mon 
one  contract.  Again,  it  is  said  ths 
supposed  second  contract  was  not « 
tract  by  the  defendants  that  they  * 
execute  the  policy,  but  only  thai 
would  prepare  it.  Then  this  preposi 
consequence  would  follow,  that  ha"' 
duty  to  prepare  the  policy,  but  n< 
execute  it,  they  would  have  coi 
with  their  undertaking  if  they  hac 
pared  it,  though  they  had  not 
cuted  it. 
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Another  argument  addressed  to  ns  as- 
sumes somewhat  like  this  shape:  that 
the  plaintiffs  have  a  right  to  complain 
that  the  defendants  did  not  inform  them 
that  they  had  not  prepared  the  policy, 
and  woold  not  execute  it  if  they  had  pre- 
ptred  it ;  the  consequence  heing  that  the 
pkuntiffs  had  a  right  to  suppose  that  they 
hftd  executed  it,  which  misled  them,  and 
consequently  that  they  did  not  insure 
elsewhere.  When  this  argument  is 
sfted,  it  comes  to  this,  "You,  the  de- 
fimdants,  were  bound  to  prepare,  execute 
and  hand  to  us  a  policy,  and  from  your 
not  performing  your  duty,  we  had  a  right 
to  infer  that  you  had  performed  it;  i.e. 
because  you  did  not  hand  u^  a  policy 
duly  executed,  and  thus  broke  your  agree- 
ment, we  have  a  right  to  infer  that  you 
had  prepared  it."  It  seems  to  mo  that 
that  would  be  an  erroneous  subtlety,  and 
that  the  judgment  of  the  majority  of  the 
Court  below  was  right. 

Bkitt,  J. — ^If  I  had  not  tried  this  cause 
I  should  not  have  ventured  to  say  any- 
thing in  addition    to    those  judgments 
whidi  have  already  been  deliveied,  but 
I  was  convinced  upon  the  evidence  that 
the  repudiation  upon  the  part  of  the  de- 
fendants of  that  which  was  an  agreement, 
though  not  binding,  and  which  was  in 
ereiy  business  sense  an  honourable  un- 
dertaking on  their  part,  was  a  shameful 
proceeding.      And   I  confess  I    sought 
means  by  which,  if  it  were  possible,  that 
repudiation  should  be  a  failure;   and  I 
Blu>ald,  if  I  could  without  to  my  mind 
breaking  rules  of  law,  be  glad  if  I  could 
snppcxrt  Mr.  ^Benjamin's   argument,  and 
the  opinion  of  my  brother   Blackburn. 
1  am  only  a£raid   that   in    attempting 
to  answer   those  which  may   appear  to 
be  fidlacious  arguments,  I  may  be  sup- 
posed to  be  countenancing  in   any  way 
that  conduct  of  the  defendants  which  in 
mj  opinion  was  disgraceful.  At  the  trial  it 
seemed  to  me  that  Eames,  who  was  their 
agent,  had  bound  them  by  initiahng  the 
^p.    Now  it  must  be  admitted  that  if 
it  had  been  an  ordinary  Lloyd's  slip,  the 
only  undertaking  that  could  be  inferred 
from  the  signature  would  be  an  under- 
taking by  the  defendants  to  sign  a  policy 
of  insnianoe- when  tendered  to  them.    No 
5iw  Somts,  43.>-Q.B. 


undertaking  to  prepare  or  tender  a  policy 
could  be  inferred.  It  is  also  admitted 
that  that  would  be  a  contract  having 
reference  to  an  insurance,  and  that  there- 
fore it  would  be  within  the  Act  and 
would  be  void,  because  not  put  into  the 
form  of  a  policy,  and  not  stamped.  It 
seems  to  me  that  the  slip  was  the  only 
evidence  at  the  trial  of  any  contract  by 
the  defendants.  Even  if  it  could  be 
gathered  from  the  evidence  given  at  the 
trial  that  there  was  evidence  of  any  other 
contract,  I  must  say,  that  neither  at  the 
trial  nor  in  the  case  stated,  do  I  see  that 
that  evidence  was  relied  upon  as  evidence 
of  a  contract  made  at  any  other  time 
than  when  the  slip  was  initialed.  But 
in  argument  it  has  been  alleged  that  at 
the  time  of  the  signing  the  slip,  by 
reason  of  the  course  of  business  which  is 
carried  on  by  insurance  companies,  and 
which  is  different  from  the  course  of 
business,  carried  on  by  Lloyd's  under- 
writers, that  there  was  at  that  time  and 
by  reason  of  signing  the  slip  another 
independent  contract  namely,  that  the 
defendants  beside  executing  a  policy  would 
prepare  that  policy,  and  would  procure  a 
stamp  for  that  policy.  But  if  that  be  a 
contract  made  at  the  same  time  by  reason 
of  that  course  of  business,  it  can  only 
be  a  contract  because  tlie  defendants  have 
signed  the  slip,  and  it  is  therefore  to  my 
mind  a  part  of  the  same  contract,  and  i£ 
so,  it  cannot  be  enforced  any  more  than 
the  contract  to  execute  the  policy.  If 
by  signing  the  slip,  and  by  the  course 
of  business,  there  is  not  only  a  contract 
on  the  part  of  the  company  to  execute 
the  policy,  but  also  to  prepare  such  policy 
and  to  procure  the  stamp,  it  cannot  be 
said  that  there  are  two  contracts  eviden- 
ced by  the  same  act,  it  would  be  one 
contract  made  at  the  time,  and  as  much 
within  the  Act  as  a  contract  on  a  Lloyd's 
policy  would  be. 

But  then  it  is  said  that  there  is  at  the 
same  time  an  independent  contract  that 
the  company  shall  be  an  agent  to  procure 
the  execution  of  a  policy  by  itself.  It 
seems  to  me  that  to  say  that  a  man  is  an 
agent  to  procure  the  execution  of  a  policy 
by  himself  is  an  ingenious  play  of  words. 
A  man  cannot  be  an  agent  to  make  him- 
self do  things.   If  I  cotdd  see  that  the  Act 
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could  be  evaded  in  this  way  I  would  evade 
it,  but  I  do  not  see  how  it  can  be  done. 
It  has  been  suggested,  and  I  refer  to  the 
suggestion  with  much  respect,  that  there 
is  evidence  of  a  contract  introduced 
afterwards,  namely,  in  February,  on  the 
part  of  the  defendants  by  and  through 
Eames,  that  they  would  get  the  policy 
sent  up  and  executed.  It  strikes  me,  in 
the  first  place,  that  there  is  no  evidence 
that  Eames  would  be  the  agent  of  the 
defendants  to  enter  into  the  contract.  He 
was  merely  their  agent  for  the  purpose 
of  initialing  the  slip.  But  the  great 
defect  in  the  suggestion  is  this,  that  it 
was  not  put  forward  at  the  trial,  as  it 
was  not  then  in  the  mind  of  any  one. 
I  did  not  leave  it  to  the  jury,  and  in 
point  of  fact  I  did  not  reserve  leave  to 
ttiove  on  the  ground  that  there  was  any 
such  evidence  upon,  which  the  verdict 
could  have  been  entered.  This  is  a  mo- 
tion to  enter  the  verdict  on  leave  re- 
served, and  I  cannot  think  the  point  is 
open  to  the  defendants  in  the  present 
case.  I  doubt  very  much  whether  the 
judgment  of  my  brother  Blackburn  was 
founded  on  that  suggestion  at  all.  There- 
fore it  seems  to  me  that  I  cannot  sup- 
port the  judgment  of  my  brother  Black- 
burn, because  every  argument  which  has 
been  brought  forward  seems  to  be  equally 
applicable  to  the  signature  of  a  Lloyd's 
slip  by  a  Lloyd's  underwriter.  In  such 
a  case  if  I  had  left  the  same  question 
to  the  jury,  they  must  have  answered  it 
in  the  same  way,  and  then  if  this  judg- 
ment could  be  upheld  in  fovour  of  the 
plaintiffs,  in  such  a  case  it  could  be  up- 
held,  and  that  in  point  of  fact  would 
be  nothing  else  than  making  the  slip  a 
binding  contract  to  enter  into  an  assur- 
ance, and  that  is  the  very  thing  which 
the  Act  says  shall  not  be. 

Cleasbt,  B. — I  am  of  the  same  opinion. 
It  seemed  to  me  that  possibly  the  plain- 
tiffs' case  might  rest  upon  the  answer  to 
the  third  question,  that  the  plaintiffs 
were  prevented  by  the  conduct  of  the 
defendants  from  insuring  elsewhere.  That 
question  must,  as  I  understand,  have 
been  put  with  respect  to  the  amount  of 
damages  ;  and  though  possibly  the  answer 
to  it  might  involve  a  right  in  the  plain- 


tiffs to  maintain  an  action,  it  is  obvious 
generally  that  they  could  not  do  so  on 
the  ground  that  they  were  prevented  from 
insuring  elsewhere  by  reason  of  the  slip 
being  initialed.  The  only  way  in  wbich 
they  could  succeed  would  be  by  the  paarti- 
cular  facts  of  the  case  being  brought  before 
the  jury,  and  their  opinion  being  taken 
upon  the  effect  of  those  &cts.  I  should 
have  been  glad  to  make  use  of  it,  if  I 
could,  but  the  question  must  be  left  to  the 
jury.  As  to  the  breach  of  contract  or 
duty,  there  is  an  inseparable  difficulty 
in  finding  that  at  the  time  of  initialing 
the  slip  there  was  any  contract  except 
that  which  was  contained  in  the  sUp 
itself.  K  an  arrangement  could  be 
shewn  on  the  part  of  the  defendants  to 
bring  the  policy  forward  at  the  proper 
time,  there  might  be  a  foundation  for  a 
claim  against  them,  but  as  far  as  I  can 
see,  nothing  of  the  sort  appears  to  have 
existed. 

Denhan,  J. — I  am  of  the  same  opinion. 
With  every  desire  to  support  the  jndg. 
ment  of  my  brother  Blackburn,  after 
hearing  Mr.  Benjamin  exert  all  his  in- 
genuity in  support  of  it,  I  can  come  to 
no  other  conclusion  than  this :  that  no  de- 
claration could  have  been  framed  so  as  to 
support  the  plaintiff's  case,  without 
setting  up  a  contract  which  would  have 
been  a  contract  or  agreement  for  a  sea  in- 
surance not  expressed  in  a  policy  and 
not  stamped.  That  being  so,  I  thiidc  that 
we  are  bound  to  give  our  judgment  for 
the  defendants. 

Pollock,  B. — I  also  think  that  the 
judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  affirmed.  Whatever  view 
we  may  take  of  the  conduct  of  persons 
with  reference  to  the  fulfilment  of  con- 
tracts, which  are  to  make  them  bound  in 
honour,  the  sound  rule  of  law  in  all  such 
cases  is  that  we  should  look  to  what  is  the 
substance  of  the  thing.  In  this  case  the 
substance  clearly  is  that  this  is  a  con- 
tract, the  consideration  of  which  is  the 
payment  of  the  premium,  and  the  con- 
tract, apart  from  the  statute,  is  that  the 
interest  which  is  put  forward  by  the  pro- 
poser should  be  accepted,  and  when  ac- 
cepted should  be  insured.     In  the  case 
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of  a  compaoj  that  proposition  includes 

Uufr-tihat  a  policj  shonld  be  prepared  as 

ireU  ui  eoiecnted.    In  mj  mind  those  two 

things  may  be  said  to  eihanst  the  consi- 

den^on.    Now  then  comes  the  statute, 

u^  that  statute  appears  to  me  to  be  like 

0D8  which  follows  upon  a  series  of  statutes 

of  the  same  kind,  where  there  has  been  a 

^^  of  struggle  between  the  habits  of 

mercantile  men  on  one  side,  and  revenue 

%ialatbn  on  the  other.      It  sajs  that 

^  contract    for  sea  insurance  shall  be 

"Uuiing  unless  it  bears  a  stamp.     To  mj 

'^^^d  this  is  to  put  an  intended  contract 

^'^^otij  in  the  same  position  as  a  verbal 

^l^tract  under  the  statute  of  firauds,  in 

^J^^U^  case  it  is  impossible  to  suppose 

fu^t  jou  could  superadd  to  the  contract 

>^]f  any  duty  to  do  that  which  is  part 

^tibe  duty  under  the  contract.     That 

beixig  80^  &e  difficulty  is  acknowledged 

P^  tJie  Court  of  Queen's  Bench,  and  is  put 

^    ttis  way  by  my  brother  Blackburn  : 

^^^^^%  as  a  broker  in  the  case  of  a  Lloyd's 

policy  has  a  duty  to  prepare  the  policy, 

laoli  a  duty  is,  in  the  case  of  a  company, 

I'^^^fied  by  usage  to   the  company,  and 

the  liibiHty  wh^  attached  to  the  broker 

^oiiU  also  attach  to  the   company.    It 

*^ike8  me  that  that  is  not  so ;  for,  in 

|r"*^  the  separate  duty  which  exists  in 

^^  case  of  the  broker  who  is  an  agent 

^  tte  proposed  insurers,  would,  in  the 

^^**®  of   a   company,  be  merged  in  the 

^^^tract  itself  which  is  created  by  the 


w  -  -^^^FHLiTT,  B.— I  am  of  the  same  opi- 
L^^-      The  matter  is  entirely  exhausted 
^^   t-he  judgments  which  have  been  de- 
^"^r^ed,  and  I  need  not  add  anything. 

Judgment  affirmed. 


ey»— J.    McDiarmid,    for    plaintiffs;    F. 
'Sin  ft  Sod,  agents  for  Anderson,  Collins  & 
^mtoa,  Lirerpool,  for  defendants. 
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Landlord  and  Tenant — Sheriff— ^ExecU' 
iion — 8  Ann^  c.  14.  88,  1,  6,  7 — BUtrese — 
Year'' 8  Bent, 

StatiUe  8  Ann,  o.  14,  &y  section  1,  prO' 
vides  that  no  goods  or  chattels  being  in  or 
upon  any  inessuage,  lands  or  tenements 
which  are  or  shall  be  leased  for  life,  Sfc, 
shall  be  liable  to  be  taken  by  virtue  of  any 
execution,  unless  the  party  cU  whose  suit  the 
execution  tW  sued  out  shall  before  the  removal 
of  such  goods  from  off  the  premises  pay  to 
the  laiiMord,  Sfc,  all  such  sum  or  sums  of 
money  as  shall  be  due  for  rent,  Sfc,  pro- 
vided the  said  arrears  of  rent  do  not  am>ovm.t 
to  more  than  one  yearns  rent,  and  in  case 
they  do,  the  judgment  may  be  executed  after 
paying  one  yearns  rent: — Held,  that  the 
provision  in  the  above  section  applies  only 
to  a  case  where  there  is  a  subsisting  tenancy; 
and  therefore  where  the  sheriff  seized  goods 
after  the  tenancy  had  been  determined  he  was 
held  not  liable  to  an  action  for  selling  the 
goods  upon  the  land  without  paying  over  a 
yearns  arrears  of  rent  to  the  landlord. 

This  was  a  Special  Case  stated  in  an 
action  against  the  sheriff  for  the  removal 
of  g^ods  taken  in  execution  without  pay- 
ing rent  to  the  landlord. 

CASE. 

1.  The  plaintiffs  are  the  trustees  for 
and  on  behalf  of  the  Derby  and  Derby- 
shire Banking  Company,  and  the  defend- 
ant is  the  Sheriff  of  Cheshire. 

2.  George  Underwood  being  possessed 
of  or  well  entitled  to  the  messuage  and 
premises  called  Raby  Hall,  in  the  county 
of  Cheshire,  by  virtue  of  an  assignment 
dated  the  21st  of  March,  1868,  for  the 
residue  of  a  term  of  ninety-nine  years,  to 
be  computed  from  the  2nd  day  of  August, 
1846,  subject  to  the  yearly  rent  of  791, 6s,, 
payable  to  the  Earl  of  Shrewsbury,  the 
owner  in  fee,  by  an  indenture  dated  the 
2l8t  of  March,  1868,  between  him,  the 
said  George  Underwood,  of  the  first  part, 
and  Charles  Spencer  and  Thomas  Levi 
Harris  of  the  other  part.  Underwood  as- 
signed to  Spencer  and  Harris  the  said 
messuage  and  premises,  subject  to  the 
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said  yearly  rent,  for  the  residue  of  the 
said  term  of  ninety-nine  years,  by  way  of 
mortgage,  for  securing  the  repayment  of 
5,000Z.,  and  interest  at  5Z.  per  cent,  per 
annam,  advanced  by  the  said  Charles 
Spencer  and  Thomas  Levi  Harris  to  the 
said  Greorge  Underwood.  And  by  this 
indenture  Underwood  attorned  and  be- 
came tenant  from  year  to  year  to  the  said 
Charles  Spencer  and  Thomas  Levi  Harris 
or  the  survivor  of  them,  or  his  executors 
or  administrators,  their  and  his  assigns, 
for  and  in  respect  of  the  said  messuage 
and  premises,  with  the  appurtenances,  at 
the  yearly  rent  of  250L,  clear  of  all  de- 
ductions, to  be  paid  by  two  equal  half- 
yearly  payments,  on  the  21st  day  of 
March  and  the  21st  day  of  September  in 
each  year ;  the  first  half-yearly  payment 
thereof  to  be  paid  on  the  21st  day  of 
September  then  next,  with  power  to  the 
said  Spencer  and  Harris  or  the  survivor 
of  them,  or  the  executors  or  administra- 
tors of  such  survivor  of  them,  their  or  his 
assigns,  to  enter  upon  and  to  take  posses- 
sion of  the  said  hereditaments  and  pre- 
mises, in  case  of  non-payment  of  the  said 
rent  within  twenty-one  days  after  the 
same  had  become  due,  or  to  determine 
the  tenancy  created  by  the  aforesaid  at- 
tornment. And  by  an  indenture  of  the 
2nd  of  February,  1869,  the  said  Spencer 
and  Harris  assigned  to  Josiah  Lewis  (since 
deceased)  and  one  of  the  plaintiffs,  the 
said  William  Thomas  Cox,  Esq.  (the  then 
trustees  of  the  said  Derby  and  Derbyshire 
Banking  Company),  the  said  messuage 
and  premises,  and  the  said  debt  security, 
and  all  their  rights  and  title  in  regard  to 
the  same,  and  to  the  messuage  and  pre- 
mises subject  to  the  equity  of  redemption 
under  the  last  mentioned  indenture,  and 
Oeorge  Underwood  having  been  and  re- 
mainmg  in  the  occupation  of  the  said 
messuage  and  premises,  signed  the  fol- 
lowing attornment :  "  I  do  hereby  agree 
to  pay  to  the  said  Josiah  Lewis  and 
Williflin  Thomas  Cox  for  the  same  here- 
ditaments and  premises,  meaning  the 
messuage  and  premises  called  Baby  Hall, 
the  same  rent  as  is  reserved  to  the  said 
Charles  Spencer  and  Thomas  Levi  Harris 
by  a  certain  indenture  of  mortgage  bear- 
ing date  the  21st  day  of  March,  1868,  and 
made  between  me,  the  undersigned,  of  the 


one  part  and  the  said  Charles  Spencer  and 
Thomas  Levi  Harris  of  the  other  part,  and 
from  such  several  periods  or  times  as  are 
in  the  said  indenture  expressed,  and  I 
have  given  unto  the  said  Josiah  Lewis 
and  William  Thomas  Cox  the  sum  of  one 
shilUng  in  the  name  of  attornment  and 
in  part  of  the  said  rent.  As  witness  mj 
hand  this  19th  day  of  February,  1869. 

"  Geo.  Underwood. 
'*  John  Moody,  Solicitor,  Derby." 

The  250Z.  above  referred  to  represented 
the  five  per  cent,  interest  due  on  the  said 
advance  of  bflOOl.  for  which  the  said 
messuage  and  premises  were  held  by  the 
parties  as  security.  And  the  said  Josiah 
Lewis  having  died,  and  the  said  plaintiff, 
Samuel  Walter  Cox,  having  become  one 
of  the  trustees  of  the  said  banking  com- 
pany with  the  said  plaintiff,  William 
Thomas  Cox,  he,  the  said  W.  T.  Cox,  by- 
deed  dated  the  8th  day  of  October,  1869 
(amongst  other  things),  assigned  the  said 
messuage  and  premises  and  the  said  debt 
security,  and  all  the  right,  title  and  in- 
terest of  the  said  Josiah  Lewis  at  the 
time  of  his  death,  and  the  said  plaintiff, 
William  Thomas  Cox,  jointly  or  of  the 
said  plaintiff,  W.  T.  Cox,  as  the  survivor 
of  the  said  Josisih  Lewis  in  regard  thereto, 
and  to  the  said  messuage  and  premises 
subject  to  the  said  equity  of  redemption, 
to  the  use  of  the  plaintiffs.  ^ 

The  said  George  Underwood  paid  the 
said  yearly  sum  of  250Z.  to  the  said  Charles 
Spencer  and  Thomas  Levi  Harris,  which 
was  due  to  them  up  to  the  2nd  of  February, 
1869,  and  to  the  said  Josiah  Lewis  and  Wil- 
liam Thomas  Cox,  which  was  due  to  them 
up  to  the  time  of  the  death  of  the  former, 
and  to  the  plaintiffs  from  that  time  up  to 
the  21st  day  of  September,  1871,  and  on 
the  21st  of  March,  1872,  by  a  due  notice 
to  quit  before  then  given  by  the  plaintiffs 
to  the  said  George  Underwood,  his  tenancnr 
to  the  plain tifls,  if  any  existed  in  sucn 
messuage  and  premises,  expired. 

3.  On  the  21st  of  March,  1872,  there 
became  and  was  due  from  the  said  George 
Underwood  to  the  plaintiffs,  under  the 
circumstances  aforesaid,  in  respect  of  the 
said  yearly  sum  of  260^.  mentioned  in 
the  second  paragraph  of  this  case,  the 
sum  of  125Z.  for  the  half-year  ending  on 
that  day ;  and  on  the  26t]i  day  of  Mfux;h, 
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1872  y  the  plaintifEs  issued  a  writ  in  an  ac- 
tioa  of  ejectment  against  the  said  George 
nnderwood,  brought  to  recover  the  pos- 
Mssion  of  the  said  messuage  and  pre- 
mises, and  on  the  9th  of  May,   1872, 
jodgrnent  was  obtained,  and  the  sheriff 
delivered  possession  to  the  plaintiffs  on 
the  22nd  of  June,  1872. 

'4r.    An  action   was  brought  by  John 
C&sH  and  another  against  the  said  George 
Uziiierwood  in  the  Court  of  Exchequer, 
fl^Kui  Judgment  was  signed  for  the  plaintiffs 
tl^efr^ein,  and  upon  such  judgment  a  writ 
o£*  JterifiUMB  was  issued,  and  on  the  27th 
oF  ^farch,  1872,  it  was  lodged  with  the 
d^iesndant  as  the  Sheriff  of  Cheshire  to 
^^^  executed.     By  suph  writ  of  fieri  facias 
^li&o    said  Sheriff  of  Cheshire  was  com- 
lA^ded  to  lery  of  the  goods  and  chattels 
the  said  Qeorge  Underwood,  in  his 
~^lwicky  34^.  lh$,  lid.  besides,  Ac. ;  and 
defendant  as  such  sheri£^  by  his  officer, 
t^  same  day,  took  goods  and  chattels 
tlie  said  George  Underwood  then  being 
^^cuid  upon  the  said  messuage  and  pre- 
mises in  the  bailiwick  of  the  said  sheriff, 
^^o  luiswer  the  said  writ,  and  lefb  a  man  in 
poasession  thereof  under  the  said  writ  of 
fi^^ni  faci(u;    and   another   action    was 
lxzx>uffht  by  Edward  Grilbert  against  the 
^Bi^id  ueorge  Underwood  in  the  Court  of 
K:x<diequer  of  Pleas,  and  judgment  was 
B^S^^  for  ^0  plaintiff  therein,  and  upon 
fO'dh  judgment  a  writ  of  fi^  faciaa  was 
la^rvied,  and  it  was  lodged  with  the  said 
^^^E'Cendant  as  such  sheriff  on  the  11th  day 
^^    April,  1872,  to  be  executed  in  like 
Ti^^imer  to  levy  61Z.  Iha,  2d.  besides,  &c. 
^•J3fc4  the  defendant  as  such  sheriff,  by  his 
o^Rcer,  took  on  the  same  day  the  said 
S^^^odfl  and  chattels  of  the  said  George 
^^^derwood  then  being  in  and  upon  the 
^^^  messuage  and  premises  to  answer 
***<A  last  mentioned  writ,  and  left  the 
man  in  possession  thereof  under 
Baid  two  writs  of  fieri  facias, 
^'  Before  these  executions  were  put  in, 
"  before  the  2l8t  of  March,  1872,  viz., 
oi*  about  the  13th  of  March,  1872,  the 
*1  of  Shrewsbury  had  seized  a  large 
t  of  the  goods  on  the  said  messuage 
Z^^  premises  for  arrears  of  rent  due  in 
^^pect  of  the  said  premises  amounting 
^  220Z.  lOf .  4rf.,  being  two  and  a  half 
^^^^8  of  rent  in  arrear,  which  goods  were 


sold  by  the  Earl  of  Shrewsbury  in  June, 
1872.  The  sheriff  seized  for  the  purpose 
of  satisfying  the  said  writs  so  lodged  with 
him  the  residue  of  the  goods  on  the  said 
premises  not  seized  by  the  Earl  of  Shrews- 
bury. 

6.  On  the  12th  day  of  April,  1872,  the 
plaintiffs  caused  a  distress  to  be  put  in 
upon  the  said  goods  and  chattels  of  the 
said  Gborge  Underwood  then  being  in 
and  upon  the  said  messuage  and  premises, 
and  which  had  been  so  seized  and  taken, 
and  were  then  held  possession  thereof 
under  the  said  writs  of  fieii  facias  for  the 
said  arrears  of  alleged  rent  due  on  the 
21st  of  March  preceding,  and  put  and  left 
a  man  in  possession  of  the  said  goods  and 
chattels  under  the  said  distress,  and  so 
continued  such  last  mentioned  man  in 
possession  of  the  said  goods  and  chattels 
with  the  said  man  so  put  in  possession 
thereof  by  the  said  sheriff  until  the  16th 
day  of  April  then  following.  The  de- 
fendant as  such  sheriff  continued  also  to 
hold  the  said  goods  and  chattels  -under 
and  by  virtue  of  the  writs  of  fieri  facias 
before  mentioned,  and  the  said  goods  and 
chattels  so  taken  in  execution  and  under 
the  said  distress  then  were  and  continued 
to  be  in  and  upon  the  said  messuage  and 
premises ;  and  on  the  16th  day  of  April 
the  plaintiff  caused  a  written  notice  to  be 
given  to  the  said  defendant  as  such  sheriff 
that  the  said  alleged  rent  was  so  in  arrear 
as  aforesaid,  and  requested  him  not  to  re- 
move the  said  goods  of  the  said  George 
Underwood  so  then  being  taken  by  him 
in  execution  as  aforesaid  till  the  said  rent 
so  in  arrear  was  paid,  and  thereupon  the 
plaintiffs  withdrew  the  said  man  so  sent 
by  them  to  take  possession  under  the  said 
distress. 

7.  On  the  16th  of  April,  1872,  a  certain 
other  widt  of  fisri  facias  on  a  judgment 
for  the  plaintiff,  in  a  suit  wherein  Walter 
William  Wjrnne  was  plaintiff  and  the  said 
George  Underwood  was  the  defendant, 
was  lodged  with  the  now  defendant  as 
such  sheriff  to  levy  of  the  goods  and 
chattels  of  the  said  George  Underwood 
then  being  in  and  upon  the  said  messuage 
and  premises  the  sum  of  104^.  Ws.  3d., 
being  the  amount  of  such  judgment,  with 
interest  thereupon  ;  and  the  now  defend- 
ant, by  his  officer,  on  the  same  day,' took 
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and  held  the  said  goods  and  chattels 
henceforth  under  and  by  virtue  of  such 
writ,  and  on  the  30th  of  April  then  fol- 
lowing a  certain  other  writ  of  fieri  facias 
on  a  judgment  for  the  plaintiff,  in  an  ac- 
tion wherein  William  Ryalls  was  the 
plaintiff  and  the  said  George  Underwood 
was  the  defendant,  was  lodged  with  the 
now  defendant  for  execution  on  the  said 
goods  and  chattels  of  the  said  George 
Underwood  then  being  in  and  upon  the 
said  messuage  and  premises,  and  the  now 
defendant,  on  the  same  day,  took  and  held 
tbe  same  to  satisfy  the  said  writ. 

8.  On  the  9th  day  of  May,  1872,  the 
plaintiffs  obtained  judgment  in  the  said 
action  of  ejectment  referred  to  in  para- 
graph 3,  and  possession  of  the  said  mes- 
suage was  awarded  to  be  given  in  execu- 
tion to  them  on  the  1st  day  of  June  then 
ensuing. 

9.  On  the  4th  day  of  June,  1872,  the 
defendant  caused  to  be  sold  th^  said  goods 
and  chattels  of  the  said  George  Under- 
wood so  as  aforesaid  seized  by  him,  and 
the  said  goods  and  chattels  were  removed 
from  the  said  messuage  and  premises  and 
delivered  to  the  respective  purchasers 
thereof,  and  realized  sufficient  to  pay  the 
plaintiffs,  if  they  are  entitled  to  priority 
as  against  the  execution  creditors. 

10.  After  the  said  sale  of  the  said  goods 
and  chattels  of  the  said  George  Underwood 
by  the  defendant  there  remained  no  fur- 
ther or  other  goods  and  chattels  of  the 
said  George  Underwood  on  the  said  mes- 
suage and  premises  to  answer  any  distress 
by  the  said  plaintiffs  or  to  meet  the  said 
rent  so  in  arrear  as  aforesaid. 

11.  The  question  for  the  opinion  of  the 
Court  is,  whether,  under  the  circumstances 
above  stated,  the  defendant  could  legally 
cause  to  be  sold  and  removed  in  pursu- 
ance of  such  sale  the  said  goods  and 
chattels  in  order  to  satisfy  all  the  said 
writs  of  execution  until  the  arrears  of 
rent  had  been  paid  to  the  plaintiffs. 

If  the  Court  should  be  of  opinion  in 
the  negative,  then  judgment  was  to  be 
entered  up  for  the  plaintiff  for  125Z.  and 
costs  of  suit. 

If  the  Court  should  be  of  opinion  in  the 
affirmative,  then  judgment  was  to  be 
entered  up  for  the  defendant  with  costs 
of  suit. 


Fidd  (J.  0,  OriffiU  with  him),  for  the 
plaintiff  (on  April  28). — The  question  is, 
whether  the  1st  section  of  8  Ann,  c.  14| 
applies  in  a  case  where  the  tenancy  has 
been  determined  as  well  as  to  a  subsisting 
tenancy  (1).  It  is  contended  that  it  does 
so  apply.  The  1st  and.Gth  sections  should 
be  read  together,  and  then,  inasmuch  as 
by  the  latter  section  the  landlord  has  a 
right  to  distrain  for  arrears  of  rent  after 


(1)  Statute  8  Ann,  c.  14.  b.  1 — "For  the  more 
easy  and  effectual  recovery  of  rents  reserved  on 
leases  for  life  or  lires,  term  of  years,  at  will  or 
otherwise,  be  it  enacted,  that  from  and  after  tbe 
lift  day  of  May,  which  shall  be  in  the  year  of  our 
Lord  1710,  no  goods  or  chattels  whatsoeTer  Ijing 
or  being  in  or  upon  any  messuage,  lands  or  'tene- 
ments, which  are  or  shall  be  leased  for  life  or 
lives,  term  of  years,  at  will  or  otherwise,  shall  be 
liable  to  be  taken  by  virtue  of  any  execution  on 
any  pretence  whatsoever,  unless  the  party  at  whose 
suit  the  said  execution  is  sued  out  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises, 
by  virtue  of  such  execution  or  extent  pay  to  the 
landlord  of  the  said  premises  or  his  bailiff  all 
such  sum  or  sums  of  money  as  are  or  shall  be  doe 
for  rent  for  the  said  premises  at  the  time  of  the 
taking  such  goods  or  chattels  by  virtue  of  such 
execution,  provided  the  said  arrears  of  rent  do 
not  amount  to  more  than  one  yearns  rent;  and 
in  case  the  said  arrears  shall  exceed  one  yearns 
rent,  then  the  said  party  at  whose  suit  such 
execution  is  sued  out,  paying  the  said  landlord  or 
his  bailiff  one  year's  rent,  may  proceed  to  execute 
his  judgment  as  he  might  have  done  before  the 
making  of  this  Act ;  and  the  sheriff  or  other  officer 
is  thereby  empowered  and  required  to  levy  and  pay 
to  the  plaintiff  as  well  the  money  so  psid  liar  rent 
as  the  execution  money." 

'  Section  6 — "  And  whereas  tenants  |n«r  aifttr  me 
and  lessees  for  years  or  at  will  frequently  hold 
over  the  tenements  to  them  demised  after  the  de- 
termination of  such  leases,  and  whereas  after  the 
determination  of  suchor  any  other  leases  no  dis- 
tress can  by  law  be  made  for  any  arrears  of  rent 
that  grew  due  on  such  respective  leases  before  the 
determimrtion  thereof;**  it  is  hereby  further  en- 
acted— "That  from  and  after  the  said  Ist  day  of 
May,  1710,  it  shall  and  may  be  lawful  for  any 
person  or  persons  having  any  rent  in  arrear  or 
due  upon  any  lease  for  life  or  lives,  or  for  years, 
or  Ht  will  ended  or  determined,  to  distrain  for 
such  arrears  after  the  determination  of  the  said 
respective  leases  in  the  same  manner  as  they  might 
have  done  if  such  lease  or  leases  had  not  been 
ended  or  determined." 

Section  7 — "  Provided  that  such  distress  be 
made  within  the  space  of  six  calendar  months 
after  the  determination  of  such  lease  and  during 
the  continuance  of  such  landlord's  title  or  interest 
and  during  the  possession  of  the  tenant  from  whom 
such  arrears  became  due," 
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the  determmation  of  the  lease,  so  long  as 
he  does  so  within  the  time  limited  by 
flection    7,  that  is  to    say,   within    six 
monihs  after  the  determination  of  the 
iease^  so  it  was  intended  by  the  Legisla- 
ture that  the  party  at  whose  snit  the  exe- 
caticm  was  sned  ont  should,  before  the 
remoTal  of  the  goods  off  the  premises, 
p&j-  the  landlord  his  rent,  so  long  as  six 
months  had  not  expired  after  the  deter- 
»ni nation  of  the  lease.     The  tenancy,  in 
tJ^e   present  case,  of  Underwood,  was  de- 
^c!rx' mined  by  a  notice  which  expired  on 
^iHe     2l8t  of  March,  1872 ;  a  half-year's 
^^^xit,  namely,  125Z.,  was  then  due.      In 
"^^e  iMHion  by  John  Gash  against  Under- 
'^ood  a  fi.  fa,  was  issued,   and    being 
lodged  in  the  hands  of  the  defendant  on 
27th  of  March,  1872,  he  took  posses- 
of  the  goods  of  Underwood  on  the 
•me  day.     On  the  12th  of  April,  1872, 
^e    plaintiflb,  the    landlords  of  Under- 
wood, put  in  a  distress  upon  the  goods 
'kieh  were  in  the  hands  of  the  defendant. 
Loy  were  justified  in  doing  so,  the  period 
six  months  after  the  determination  of 
"^lie  tenancy  not  haying  expired.     If  that 
^^G  so,  the  defendant  is  liable  in  this  action 
^<^^  removing  the  goods  without  paying 
tHe  luJfLyear's  rent.     It  is  true  that  in 
^^^V^oJ/oZTf  Landlord  and  Tenant,  10th  ed., 
P-  '448,  an  opinion  is  expressed  that  the 
**^tute  *•  does  not  apply  to  rent  due  under 
^  lease  which  has  expired,  or  which  has 
l^^di  legally  determined  by  a  notice  to 
(lixit,  or  by  entry  or  ejectment  for  a  for- 
feitare."  6nt  the  case  of  Cook  v.  Cook  (2), 
'^l^h  is  referred  to,  does  not  bear  out 
^o  proposition.    In  Bisely  v.  Eyle  (3), 
'^liich  is  referred  to  as  an  authority  that 
\  ^JJere  i^reement  for  lease  is  not  suffi- 
^?^^t,  the  judgment  of  the  Court  was 
^P^plj  that  the  plaintiff  had  better  amend 

^  declaration. 

i-   LBlackbubn,  J. — The  same  case  is  men- 

^*ied  in  the  note  2  Chit.  Stat.  773,  and 

'^^gson  V.  Gascoigne  (4)  is  also  referred 

v^**^  it  is  difficult  to  see  the  ground  upon 

^*^cli  ihe  judgment  in  the  latter  case 

*^^>ceeded.] 

(^)  Andrews,  218. 

t^)  10  Mm.  &  W.  101 ;  s.  c.  12  Law  J.  Rep. 
l'-«-)  Exch.  322. 
U)5B.&AR88. 


Although  the  tenancy  of  Underwood 
was  determined,   his   possession   of  the 


possession 

means  possession  de  facto,  not  de  jure. 
It  means  where  the  tenant  holds  over  by 
wrong  after  the  tenancy  is  determined. 
There  is  no  neces^ty  to  dispute  the  cor- 
rectness of  Jones  V.  Garter  (5),  where  it 
was  held  that  afber  sepice  of  a  declaration 
in  ejectment  for  a  forfeiture  the  lessor 
cannot  sue  for  rent  due,  or  covenants 
broken,  after  the  service. 

H,  Matthews,  for  the  defendant. — There 
is  no  sound  reason  for  saying  that  sections 
1  and  6  must  be  read  together ;  they  are 
distinct  and  point  to  two  different  states 
of  things.  Section  1  applies  to  the  case 
of  an  execution  put  in  upon  the  goods  of 
a  tenant  whose  tenancy  is  still  subsisting, 
while  section  6  contemplates  the  case  of 
a  distress  put  in  upon  the  goods  of  a 
tenant,  which  goods  could  not  at  common 
law  be  distrained  because  the  tenancy  had 
been  determined.  The  7th  section  is  a 
proviso  upon  section  6,  but.it  cannot  be 
imported  into  section  1.  In  Cook  v.  Cook 
(2)  thero  was  a  tenancy  for  one  year, 
which  must  be  supposed  to  be  within  the 
1st  section,  and  which  had  come  to  an 
end.  The  Court  refused  to  order  the 
sheriff  to  pay  the  year's  rent.  In  Hodgson 
V.  Gascoigne  (4)  there  was  no  decision,  be- 
cause Littledale,  for  the  defendant,  ad- 
mitted that  he  could  not  claim  to  have 
the  year's  rent  allowed.  The  head-note 
states  that  the  statute  contemplates  an 
existing  tenancy. 

[Blackburn,  J. — It  is  not  a  decision 
against  the  present  defendant.] 

Wharton  v.  Naylor  (6)  shews  that  the 
landlord  cannot  distrain  goods  which  have 
been  seized  by  the  sheriff.  The  land- 
lord has  his  remedy  under  section  .  6 ; 
but  if  he  chooses  to  claim  under  section  1 
he  must  make  out  that  there  is  a  subsisting 
tenancy.  See,  also,  Coote^s  Landlord  and 
Tenant,  464,  and  Comyn^s  Landlord  and 
Tenant,  397.  Statute  3  &  4  Will.  4.  c.  42. 
s.  37,  gives  to  executors  of  a  lessor  power 

(6)  15Mee.  &  W.  718. 

(6)  12  Q.B.  Rep.  673  ;  s.  c.  17  Law  J.  Rep. 
(n.s.)  Q.B.  278. 
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to  distrain  for  arrearages  of  rent  due  to 
him  in  his  lifetime,  and  hy  section  38 
snch  distress  must  he  made  within  the 
space  of  six  calendar  months  afber  the 
determination  of  the  term  or  lease,  and 
during  the  continuance  of  the  possession 
of  tlie  tenant  from  whom  the  arrearages 
became  due. 

Field  did  not  reply. 

Gut,  adv,  vult. 

The  judgment  of  the  Court  (7)  was 
(on  May  1)  delivered  by — 

Blackburn,  J. — From  the  facts  brought 
before  us  we  infer  that  there  was  a  tenancy 
of  the  premises  in  question  from  year  to 
year  at  a  fixed  rent.  Before  six  months 
had  expired  from  the  termination  of  the 
tenancy  by  notice  to  quit,  the  tenant  being 
still  in  possession,  the  defendant  as  sheriff 
levied  an  execution  on  the  goods  of  the 
tenant.  The  plaintiffs  as  landlords  of  the 
premises  claimed  to  be  entitled  to  a  year's 
rent  and  brought  an  action  against  the 
defendant  under  8  Ann,  c.  14,  for  remov- 
ing  the  goods  taken  in  execution  without 
satisfying  such  rent.  The  question  is, 
whether  the  statute  of  Ann  applies  to 
cases  like  the  present,  where  there  is  no 
existing  tenancy  at  the  time  of  the  exe- 
cution. Section  G  is  as  follows.  (The 
learned  Judge  read  the  section.)  In  this 
section  nothing  is,  in  express  terms,  said 
confining  the  landlord's  right  to  the 
year's  rent  to  a  case  where  he  has  a  com- 
mon law  right  of  distress.  Section  2  gives 
a  right  to  seize  goods  taken  off  the  pre- 
mises. (The  learned  Judge  read  the  sec 
tion.)  But  here  also  there  is  nothing  in 
express  terms  to  confine  the  right  to  cases 
where  there  is  a  right  to  distrain  at  com- 
mon law.  The  question  is,  are  we  to  ex- 
tend the  enactment  in  section  1  to  cases 
where  there  is  only  a  statutory  right  of 
distress  under  sections  6  and  7,  or  whether 
that  enactment  is  confined  to  cases  where 
there  is  a  subsisting  tenancy  ?  In  Wood- 
fairs  Landlord  and  Tenant  it  is  stated  that 
the  enactment  is  so  confined,  though  no 
case  is  there  cited  which  really  supports 
that  proposition.  Having  regard  to  the 
fact  that  this  appears  to  be  the  opinion 
of  the  profession,  and  that  there  is  not  the 


slightest  authority  to  the  contrary,  al* 
though  one  hundred  and  sixty-five  years 
have  passed  since  the  enactment  became 
law,  we  think  that  in  a  case  of  doubt  we 
ought  to  give  effect  to  that  general  im- 
pression. We  hold,  therefore,  that  the 
sheriff  was  not  bound  to  pay  the  year's 
rent,  and  that  there  must  be  judgment 
for  the  defendant. 

Judgment  for  the  defendant. 


Attorneys— J.  A.  Redhead,  for  plaintiffs ;  G.  F, 
Hudson,  Matthews  &  Co.,  for  defendant. 


1874.     1  REDGRAVE  (appeUani)  v.  lbs 
April  29.  /     AND  OTHERS  (respondents). 

Factory  —  Cement  Works  —  Premises 
tcitJwut  Roof  or  Enclosure — Factory  Acts 
mtmsion  Act,  1867  (30^31  Vict.  c.  103), 
8.  3. 

Premises  consisting  of  about  ten  ttcres  of 
land  and  connected  hy  railroad  with  chaUc 
pits  were  used  hy  the  respondents  for  the 
manufacture  of  cemetit.  The  premises  were 
open  to  the  surrounding  country,  and  con* 
tained  mills,  kilns,  sheds,  Spc,  for  the  pre* 
paration  of  the  cement  from  chalk  and  mud^ 
hut  no  large  roofed  building.  About  two 
hundred  msn  were  employed  in  the  work : 
-—Held,  that  the  process  of  manufacturing 
the  cement  being  practically  carried  on  in 
the  open  air,  the  works  were  not  ^^ premises  " 
within  the  meaning  of  the  Factory  Acts 
Extension  Act,  1867,  30  ^  31  Vict.  c.  103, 
sec.  3.  suh'Section  7. 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.C.  105.] 


(7)  Cockbum,  C.J. ;  Blackburn,  J. ;  and  Lush,  J. 
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DEVNIS     V,      WHETHIM     AND 
ANOTHBB. 


JSh^r^^^AcUon  for  not  levying — Prior 
fraiudulefU — Bettim  of  ntdla  bona — 
Damage. 


on  action  against  the  sheriff  for  not 
and  for  making  a  false  return  of 
honOf  it  appeared  thai  there  were 
of  ike  execution  debtor  to  the  value 
&OL  vthieh  were  never  seized  by  the  de* 
hut  that  two  writs  of  fi.  fa.  for  a 
amount  had  been  lodged  with  him 
the  plaintiff's  writ  was  issued.  The 
found  that  these  writs  were  frauduXenJt^ 
%i  did  not  appear  that  the  defendant 
notice  of  the  fraud : — Held,  notwith' 
ruling f  that  he  was  liable  for  the  value  of 
^oods  ;  inasmuch  as  if  he  had  executed 
terits  according  to  their  priority^  the 
niiff  might  have  contested  the  writs  prior 
If  own,  and  established  his  right  to  the 
of  the  saie. 


I^edantioii  against  the  defendants  as 
of  Middlesex  for  not  levying,  and 
malriTig  a  fiJse  retam  of  nuUa  bonaio 
Tit  of  ^  fa.  to  levjr  126Z. 
I^leaa,  first,  not  g^ty,  secondly,  that 
were  not,  afler  the  delivery  of  the 
— ^to  the  defendants,  any  goods  of  the 
^^^btor  within  the  defendants'  bailiwick, 
^^li'ereof  the  defendants  could  and  ought 
r^  Iiave  levied  the  money  indorsed  on 
^^*^  writ.    Joinder  of  issue. 

^  -A±  the  trial  before  Quain,  J.,  at  the 
^^^^ingB  in  Middlesex  in  Easter  term, 
r^^?'4,  it  appeared  that  judgment  had 
^^^n  recovered  by  the  plaintiff  for 
^^^1.  against  two  persons  named  Bar- 
^^^r  and  Beesley  ;  that  a  writ  of  fi.  fa. 
*^^^  been  delivered  to  the  defendants  as 
''^^eriffs  of  Middlesex,  commanding  them 
levy  that  sum,  and  a  warrant  is- 
~  on  the  same  day,  notice  being  given 
the  plaintiff's  attorney,  to  levy  on  the 
Is  of  Beesley  only;  that  a  writ 
_  nst  the  debtors  for  6Sl.  and  another 
'^'^  levy  442.  against  Beesley  had  been 
^v^vioosly  lodged,  which  had  not  been  ex- 
^^sated;  that  there  were,  notwithstand- 
'^S,  goods  of  the  execution  debtor's  on 
"wYiich  the  sheriffs  ought  to  have  levied, 
▼•Ijied  at  501.  The  jury  found  that  the  two 
^^  dehvered  to  the  defendants  before 
Kit  Suns.  43.< 


the  plaintiff^s  writ  Were  fraudulent.  A 
verdict  was  directed  for  the  plaintiff  for 
60l.f  with  leave  to  move  to  reduce  it  by 
the  amount  of  one  of  the  prior  writs,  on 
the  ground  that  the  evidence  of  this  writ 
being  fraudulent  was  insufficient. 

Montagu  Gharribers  {Petheram  with 
him)  now  moved  to  reduce  the  damages 
according  to  the  leave  reserved,  and  iSso 
for  a  new  trial,  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  Judge 
in  ordering  the  verdict  to  be  entered  for 
the  plaintiff. — ^It  has  no  doubt  been  held 
that  where  prior  writs  are  fraudulent  the 
sheriff  is  bound  to  seize  and  sell  the  goods 
under  the  subsequent  process  (at  all 
events  if  he  have  notice  of  the  fraud)  ; 
and  that  if  he  do  not  an  action  Hes 
against  him — Imray  v.  Magnay  (1), 
Christopherson  v.  Bwlon  (2).  But  in 
Bemmett  v.  Latorence  (3)  Lord  Campbell 
enressed  a  wish  to  have  this  case  recon- 
sidered, and  here  the  defendant  had  no 
notice  of  the  fraud.  (He  also  contended 
that  there  was  not  sufficient  evidence 
that  one  of  the  previous  writs  was 
fraudulent.) 

CocKBUEN,  C.J. — ^With  regard  to  the 
point  reserved,  we  think  you  ought  to 
have  a  rule  to  reduce  the  damages.  But 
on  the  main  question  involved  in  this 
case  our  view  is  against  you,  and  we 
think  there  should  be  no  rule.  The 
ground  on  which  I  base  my  opinion  is 
simply  this :  A  sheriff  who  has  several 
writs  of  execution  placed  in  his  hands  is 
bound  to  execute  them,  giving  priority 
according  to  the  time  in  which  they  come 
into  his  hands.  Every  person  who  places 
a  writ  of  fi.  fa.  in  the  hands  of  a  sheriff 
is  entitled  to  have  that  writ  executed,  so 
far  as  possible,  for  his  interest ;  and  the 
sheriff  commits  a  wrong  against  the  person 
entitled  to  have  such  writ  executed  when, 
instead  of  executing  it,  he  entirely  holds 
his  hand.  It  is  quite  true  that  a  person 
whose  writ  is  entitled  to  priority  cannot 
maintain  an    action  against  the  sheriff 

(1)  11  Mee.  &  W.  267 ;  s.  c  12  Law  J.  Kep. 
(N.8.)£zch.  188. 

(2)  3  Exch.  Rep.  160 ;  s.  c.  18  Law  J.  Rep. 
(k.9.)  Exch.  60. 

(3)  15  Q.B.  Rep.  1010 ;  s.  c  20  Law  J.  Rtp, 
(h.8.)  Q.B.  26. 
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for  noi  execmting  it,  unless  he  shews 
that  he  has  thereby  sustained  damage; 
but  when  the  wrong  done  hj  the  sheriff  is 
accompanied  by  damage  to  the  execntion 
creditor  an  action  will  lie.  A  wrong  ac- 
companied by  damage  forms  the  founda- 
tion of  the  action.  Here  the  plaintiff,  an 
execution  creditor,  placed  a  writ  in  the 
hands  of  the  sheriff,  which  primd  facie 
was  entitled  to  no  priority,  but  which  the 
sheriff  was  bound  to  execute,  giving  effect, 
of  course,  to  the  prior  writs  if  they  were 
valid.  The  sherdT  does  not  execute  any 
writ  at  all.  The  plaintiff  says :  "  If  you, 
the  sheriff,  had  executed  the  writs,  I 
should  have  made  good  my  right  to  the 
proceeds  of  the  sale  because  the  prior 
writs  were  fraudulent."  It  seems  to  me 
that  the  sheriff,  when  he  fails  to  perform 
his  duty,  cannot  be  heard  to  say :  "  The 
prior  writs  may  haye  been  fraudulent,  but 
I  did  not  know  it.''  He  &iled  in  his  duty 
in  not  executing  the  writs  at  all,  and 
when,  owing  to  that,  a  creditor  sustained 
damage  because  the  prior  writs  could 
haye  been  made  ineffectual,  the  creditor 
may  maintain  an  action.  It  does  not  lie 
in  the  sheriff's  mouth  here  to  say  that  he 
did  not  know  that  the  prior  writs  were 
fraudulent,  as  he  no  more  executed  the 
prior  writs  than  he  did  that  which  was 
subsequent.  The  posterior  creditor  sus- 
tains a  wrong,  and  when  to  this  is  super- 
added damage  by  reason  of  the  &ct  that 
there  was  no  yalid  writ  prior  to  his,  a 
cause  of  action  arises.  On  the  ground 
of  misdirection  we  rei^se  the  rule. 

Blagkbubn,  J. — I  am  of  the  same 
opinion.  When  more  writs  than  one  are 
placed  in  the  hands  of  the  sheriff  each 
execution  creditor  is  entitled  to  have  all 
the  goods  available  for  his  execution  seized 
and  sold,  or  sold  if  already  seized  by  the 
sheriff.  When  sold  the  proceeds  of  the 
sale  are  to  be  applied  by  the  sheriff  to 
the  writs  in  his  hands  according  to  their 
priority  in  order  of  time.  When  the  pro- 
ceeds are  not  sufficient  to  satisfy  the  prior 
writs,  a  return  of  nulla  bona  to  the  sub- 
sequent writs  is  practically  true.  But  if 
the  sheriff  does  not  seize  at  all,  then  a  re- 
turn of  nulla  bona  is  not  a  good  return, 
because  the  goods  to  be  seized  haye  not 
yet  become  goods  applicable  under  the 
prior  writs.    But  no  action  lies  against 


the  sheriff  for  a  Mse  return  unle 
execution  creditor  has  thereby  susi 
damage ;  and  if  the  sheriff  were 
position  to  shew  that  as  soon  aa  he 
the  goods  of  the  execution  debtoa 
proceeds  would  be  applicable  to  the  f 
writs  which  would  wholly  swallow 
up,  he  would  thereby  shew  that  thei 
been  in  fact  no  damage  sustained, 
execution  creditor  in  the  present  ca 
known  of  the  former  writs  being  fie 
lent,  he  would  have  eiyen  notice  oi 
&ct  to  the  sheriff,  and  the  sheriff  * 
have  a  right  to  say,  let  the  plainti 
the  other  creditors  fight  the  matt< 
between  them,  and  they  could  then 
interpleaded.  But  here  the  sheri 
not  give  the  plaintiff  an  opportun 
trying  the  matter  at  all.  If  I  undei 
Mr.  Chambers,  his  argument  is,  th 
cause  the  sheriff,  when  he  refrtdned 
seizing,  had  not  notice  that  the  first 
were  fraadulent,  the  plaintiff  is  the 
not  entitled  to  shew  that  those  prioi 
were  fraudulent  and  void  as  against 
I  think  the  matter  does  not  depend 
whether  the  sheriff  had  notice  wli 
declined  to  seize,  but  whether  the  pi 
could  have  proved  that  the  prior 
were  fraudulent,  and  this  he  has 
here  to  the  satisfaction  of  the  jury, 
ever,  as  the  evidence  as  to  the  s 
writ  being  fraudulent  appears  to  be  i 
what  doubtful,  I  agree  that  a  ml 
should  be  granted  to  reduce  damage 

Archibald,   J. — I   am    of  the 
opinion.     It  seems  to  me  that  the 
of  our  acceding  to  Mr.  Chambers's 
tention  would  be  to  enable  the  shei 
postpone  almost  indefinitely  the  le 
of  execution   wherever  any   prior 
had  already  been  placed  in  his  h 
In  cases  where  rent  to  the  amount  < 
writ  is  due  the  sheriff  is  reheved  froi 
duty  of  making  a  levy,  and  is  juc 
in  returning  nulla  bona.  The  same  i 
be  the  case  where  the  expenses  of  lo' 
would  absorb  the  whole  of  the  pro 
of  the  sale.     He  would  also  be  ju£ 
in  making  such  a  return  if  there 
prior  vahd  writs  of  execution  to  ^ 
the  whole  of  the  proceeds  seized  i 
them,  would  be  applicable.     Here, 
ever,  he  makes  no  levy  at  all.     H< 
therefore,  not  discharged  his  duty. 
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gneBtkm  then  ariaes,  what  is  the  resnltto 

liko  plaintiff  of  his  not  having  levied  P 

I£  the  defendant  had  levied  under  all  the 

irnts,  the  prohahle  resalt  would  have  been 

tliLst  the  plaintiff  wonld  have  discovered 

tbAt  those  earHer  were  frandnlent,  and 

m  notice  aocordinglv.     The  plaintiff 

proved  that  he  was  aamnified,  and  he 

entitled  to  maintain  an  action  against 

»  sheriff.     On  this  point,  therefore,  I 

of  opinion  that  there  should  be  no 

On  the  other  pointy  as    to    the 

I  agree  that  a  role  nisi  should 

d. 

Uule  refused  on  the  first  point;    rule 
niii  on  the  second  point, 

^ttegneyg— Singleton  &  Tattezshall,  for  plaintiff^ ; 
W.  Maynazd,  for  defendants. 


X^yi        fMACDOHALD  V.  THE    LAW  UNION 

,^p^  20  \        '^^^     ^^"^    ^*^^^     INSURAN OB 
^      COMPAHT. 

I/tfe  Inawrance — Declaration  Untrue  hut 
^  Frauduleni — Proviso  avoiding  Policy 
^  deetaraOon  untrue, 

A,  policy  of  insurance  was  granted  hy 
^6  drfendants  to  the  plaintiff  on  the  life  of 
^•»  containing  a  proviso  that  "  if  the  decla- 
^^*Hcn  under  the  hand  of  the  plaintiff  deli' 
fer-ed  at  the  defendants*  office  as  the  basis  of 
*^  insurance  is  not  in  every  respect  true, 
^^ui  if  there  has  been  any  misrepresenia- 

*^^>n.  It then  the  insurance  shaU  be 

^^^vi:  * — Held,  thaianinaccuraie  statement 
^  o  material  fact  contained  in  the  decla/ra' 
avoided  the  policy,  though  the  state^ 
vfas  made  bona  fide,  and  was  not 
to  the  knowledge  of  the  plaintiff. 


X)eclaratiou  on  a  policy  of  insurance  for 

J  »O00i.,  dated  the  9th  of  April,  1872,  ef- 

*^^^ted  W  the  plaintiff  with  the  defendants 

^**^  the  hfe  of  Katherine  M.  Taylor.     The 

^^>licy  contained  the  following  proviso— 

^I^vided  nevertheless  that  u  the  decla- 

^jon  in  writing  under  the  hand  of  J.  P. 

^^^odonald,  delivered  at  the  office,  as  the 

^^^ns  of  the  said  insurance,  is  not  in  every 

^^^fpect  true,  and  if  there  has  been  any 

^^^iti^presentationy  concealment  or  untrue 


averment  in  treating  for  the  insurance,  or 
if  the  conditions  herein  indorsed  shall  not 
be  in  all  respects  observed  and  performed 
on  the  part  of  J.  P.  Macdonald  and  K.  M. 
Taylor,  then  the  insurance  shall  be  void, 
and  the  premium  or  premiums  received 
in  respect  thereof  shall  be  forfeited  to  the 
company." 

Fifth  plea,  that  a  material  fact  stated 
in  the  declaration  in  the  policy  mentioned 
and  thereby  agreed  to  be  the  basis  of  the 
insurance,  was  untrue,  that  is  to  say,  that 
the  life  of  Elatherine  M.  Taylor  had  not 
before  then  been  proposed  for  an  insurance 
in  any  office  or  offices,  whereas  Elatherine 
M.  Taylor  had  been  before  then  proposed 
for  insurance  to  the  Scottish  Equitable 
Life  Assurance  Society,  and  to  the  Scot- 
tish Union  Assurance  Society,  and  had 
been  declined  by  both  these  offices. 

Joinder  of  Issue. 

At  the  trial  before  Blackburn,  J.,  at 
the  Middlesex  sittings  after  Hilary  Term, 
it  appeared  that  the  plaintiff  had  pro- 
posed to  effect  with  the  defendants  an 
msurance  on  the  life  of  Elatharine  M. 
Taylor,  and  signed  a  list  of  questions  to  be 
answered  by  the  persons  proposing  the  in- 
surance.  One  of  the  questions  was, 
'  Has  the  life  been  proposed  for  insurance 
at  this  or  any  other  office  or  offices  ?  If 
so,  at  what  offices  ?  Was  she  accepted  or 
declined?  "  The  plaintiff  answered  "  No." 
The  plaintiff,  at  the  foot  of  the  questions, 
signed  the  following  declaration  :  "  I  de- 
clare that  the  above  particulars  are  truly 
set  forth."  A  policy  on  the  life  of  K.  M. 
Taylor  for  the  sum  of  1,000Z.  was  granted 
by  the  company.  The  jury  found  that  the 
answer  given  by  the  plaintiff  to  the 
above  mentioned  question  was  untrue  in 
fact,  and  untrue  to  the  knowledge  of  Mrs. 
K.  M.  Taylor,  but  not  to  the  knowledge 
of  the  plaintiff.  The  learned  Juds e  di- 
rected a  verdict  to  be  returned  for  the  de- 
fendants on  the  5th  plea,  with  leave  to 
move  to  enter  the  verdict  for  the  plaintiff. 

(1) 

Powell   (with    him   Barnard),  for  the 

plaintiff,  moved  for  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff  on  the  fifth  plea. 
•—To  avoid  the  policy,  it  must  be  shewn 

(1)  A  verdict  was  entered  for  the  plaintiff  on 
other  iesnes,  subject  to  leave  reserved,  but  it  is 
considered  onnecessazy  to  refer  to  them. 
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that  the  answer  was  tmtrae  to  the  know- 
ledge of  the  plaintiff.  His  declaration  of 
the  truth  of  the  particulars  was  not  a  war- 
ranty of  their  truth,  but  only  a  represen- 
tation, and  the  jury  have  found  that  the 
statement  was  bona  fide — WheelUm  v. 
Hardisty  (2),  Benham  v.  Th^  United  As' 
turance  Company  (3). 

CoCKBUEN,  C.J. — ^We  refosethis  rule  on 
the  ground  that  it  appears  to  us,  upon  the 
true  construction  of  the  contract,  that  it 
was  a  condition  that  the  declaration  which 
the  plaintiff  signed,  should  be  true  in  fact, 
and  not  merely  true  in  the  sense  of  there 
being  an  absence  of  fraud,  that  is,  true  as 
&r  as  the  plaintiff's  knowledge  went.  It 
is  the  same  thing  to  the  insurance  com- 
pany, whether  the  representations  con- 
tained in  the  declaration  are  fraudulent  or 
whether  they  are  not.  And  it  is  equally  im- 
portant to  tnem  to  be  protected  in  such  a 
case  as  this,  where  the  insurance  is  effected 
by  a  third  person.  The  proviso  would 
prima  facie  and  naturally  import,  in 
the  ordinary  sense  of  the  language,  that 
the  policy  is  vitiated  if  the  representation 
made  as  preliminary  to  the  contract,  is  not 
in  point  of  fact  true ;  whether  untrue  to 
the  knowledge  of  the  party  proposing  the 
life  is  to  the  company  a  matter  of  veiy 
little  importance.  There  can  be  no  doubt 
that,  in  the  ordinary  sense  of  the  term, 
that  is  the  true  construction  of  it.  This 
case  is  clearly  distinguishable  from 
Wheelton  v.  Hardisty  (2),  because  in  that 
case  there  was  no  condition  that  any  un- 
true statement  should  vitiate  the  policy. 
I  cannot  help  thinking  that  the  form  of 
expression  contained  in  the  present  policy 
has  been  substituted  for  a  condition  that 
the  policy  shall  be  vacated  by  fraud,  in 
order  to  avoid  any  difficulty. 

Blackburn,  J. — I  also  think  that  upon 
the  terms  of  this  poHcy  the  verdict  was 
rightly  entered  for  the  defendants,  the  po- 
licy containing  this  agreement.  [The 
learned  Judge  read  the  proviso.]  That  is 
the  language  put  into  the  contract,  and 
though  it  is  under  a  deed  poll,  I  think  it 
must  be  taken  as  part  of  the  contract,  and 

(2)  8  E.  &  B.  232 ;  s.  c.  26  Law  J.  Rep.  (n.s.) 
Q.B.  266  ;  8.  c.  27  Law  J.  Rep.  (n.s.)  Q.B.  24L 

(8)  7  Excb.  Rep.  744;  B.C.  21  Law  J.  Rep. 
(n.s.)  Ezdi.  817. 


that  the  plaintiff  cannot  sue  upon  i 
tract  containing  those  terms  withoi 
ing  taken  to  adopt  them  and  to  be  1 
by  them.  If  the  proviso  is  such  as  ' 
avoid  the  contract  it  can  make  no  i 
ence.  Moreover  I  think  that  the  me 
of  the  proviso  is,  that  if  the  statem< 
untrue,  that  is,  not  a  lie,  or  morally 
dulent,  but  inaccurate,  the  policy  is 
The  (j^uestions  are  put  with  the  obj 
securmg  the  company,  and  that  the; 
have  a  full  knowledge  of  the  risk  '^ 
they  undertake.  Whether  the  prei 
are  forfeited  is  a  matter  dependii 
other  considerations.  In  WTieeii 
Hardisty  (2)  the  judgment  proc 
upon  the  ground  that  there  was  no  en 
stipulation  making  the  accuracy  < 
statement  the  basis  of  the  contract, 
in  the  present  case  the  proviso 
pressly  worded  so  as  to  make  the 
racy  of  the  statement  material  as  di 
from  wilful  falsehood.  I  think,  thei 
that  there  should  be  no  rule. 
Lush,  J.,  concurred. 

Bute  refit 

Attorneys — J.  W.  Macdonald,  for  the  pi 
G-.  Burgess,  for  defendant. 


(In  the  Second  Division  of  the  Cou 

1874.   "I  THE  QUEEN  V,  THE  JUS!1 

May  8.    j  of  Lancashire. 

Poor  Rate — Appeal — Ground  of  A 
Non-Bateahility  —  Notice  of  Object 
Assessment  Committee  —  25  A*  26  T 
103.  s.  18—27  ^  28  Vict  c.  39. 

By  the  27  8r  28  Vict  c.  39.  s.  1, 
any  appeal  shall  be  heard  by  Quarte 
sions  against  a  poor-rate  made  for  a  j 
in    a  union  to    which  the  Union  j. 
m£nt  Committee  Act^  1862,  applies^ 
in  vrriting  must   be  given  to  the  < 
ment  commi,ittee,     Provided  thai  no ; 
shall  be  empowered    to    appeal    tc 
sessions  against  a  poor-rate  made  i 
formity  vnth  the  valuation  list   ap^ 
of  by  such  committee^  unless  he  sha£ 
given  to  such  committee  notice  of  ob^ 
against  the  said  list,  and  shall  ha/oe 
to  obtain  such  relief  in  tlie  matter 
deems  just    By  25  ^  26  Vict.  c.  1 
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18,  a  noUoe  of  objeMm  hy  any  per$on 
aggrieved  by  (he  valuaHon  U$t  of  any  parish^ 
on  (he  gwmnd  ofunfaimesa  or  incorreetnesa 
m  ihs  vahtatian  of  any  heredilamienU^  is 
to  he  given  to  the  assessment  committee. 

Certain  persons  rated  in  a  poor-rate 
wutde  in  eonformiiy  with  such  a  valuation 
Ust^  alleged  thai  they  were  rated  in  respect 
tf  property  in  which  they  had  no  raieahle 
miere^  inasmuch  as  they  had  the  use  of  it 
only  (u  hare  licensees,  and  were  not  occu» 
pierSf  and  they  gave  due  notice  of  appeal 
to  the  sessions  to  the  assessment  committee 
as  weU  as  the  overseers  of  the  parish,  hut 
did  not  give  any  notice  of  objection  to  the 
assessment  eommiUee^  or  go  before  them,  or 
mdeanowr  to  MaHn  rdief  in  the  matter 
from  theni.  The  respondents  did  not  appear 
at  ihe  sessions^  and  the  appellants,  upon 
proof  of  such  notice  of  appeal  as  above 
mentienedj  obtained  an  order  of  the  sessions 
foashing  so  much  of  the  rate  as  was  op- 
feoied  against  with  costs : — 

Held,  thai  the  sessions  had  no  jv/risdic^ 
ikm  to  hear  the  appeal^  and  that  the  notice 
cf  objection  to  the  assessment  committee 
end  ihe  faQure  to  obtain  relief  from  them, 
were  conditions  precedent^  although  the 
dbjedion  was  not  to  the  vdluaHon  of  the  pro- 
firty  but  to  its  raieabiUty. 

[For  the  report  of  the  above  case  see 
43  Uw  J.  R^.  (n.s.)  M.C.  116.] 


1874.     1      blades  akd  akotheb  v. 
May  4.    J  lawbbncb. 

aty  of  London  Court — Judge^s  Order 
iQ  try  Action  in  Inferior  Court — Order 
9tamped  with  Judge's  Sig^iature — 19  §c  20 
Yid.  c.  108.  s.  4S— 30  ^  31  Vict.  c.  142. 
M.  7,  ai,  35. 

A  documefU  purporting  to  be  the  order  of 
a  hdge  at  chambers  for  the  removal  of  a 
eauie  for  trial  in  a  County  Court,  and 
9i(mfid  with  the  Judge's  signature  accords 
^  to  ihe  us%ud  practice,  is  binding  upon 
^  Cowiity  Court  Judge,  and  he  cannot 
enqwre  into  the  circumstances  under  which 
it  wu  made, 

Ujpon  hearing  a  rule  under  19  |*  20 
Viet,  c  108.  s.  43,  calling  upon  the  Judge 
pf  ike  OOy  of  London  Court  to  shew  cause 


why  he  should  not  hear  and  determine 
a  case  which  had  been  ordered  to  be  tried 
in  that  Court  under  the  County  Courts  Act, 
1867,  30  ^  31  Vict.  c.  142.  «.  7,  it  appeared 
that  on  the  day  fixed  for  the  hea/rvng  of  the 
cause,  the  Judge  of  ihe  City  of  London  Court 
asked  to  see  the  order  transferring  the  cause, 
and,  finding  thai  the  order  had  been  made 
by  the  master  and  afterwards  stamped  by 
the  Judge's  clerk  at  chambers  with  the  sig^ 
nature  of  the  Judge,  he  declined  to  hear 
the  case,  stating  that  he  had  made  a  rule  of 
practice  by  which,  before  such  a  case  could 
be  heard,  proof  must  be  given  that  the  order 
had  infant  been  made  by  the  Judge  of  the 
Superior  Court : — ^Held,  first,  thai  the 
Judge  of  ihe  City  of  London  Court  was 
wholly  v/njustified  in  the  course  which  he 
took,  as  he  had  no  right  to  enquire  into 
the  validity  of  the  order  of  the  Judge  of  a 
Superior  Court,  such  order  being  on  the  face 
of  it  properly  authenticated  ;  secondly,  that 
the  proceeding  by  rule  as  provided  byl^S^ 
20  Vict  c,  108.  «.  43,  applied  to  the  Judge 
of  the  City  of  London  Court, 

Bale  calling  on  B.  M.  Kerr,  Esq.,  the 
Judge  of  the  City  of  London  Conrt,  and 
npon  the  defendsmt,  to  shew  oanse  why 
the  Judge  should  not  proceed  to  hear  and 
determine  the  cause,  and  why  the  Judge 
should  not  pay  the  costs  of  the  application. 

It  appeared  from  an  affidavit  of  a  clerk 
to  the  plaintiff's  attorney,  that  the  action 
was  commenced  by  writ  of  summons 
issued  on  the  29th  of  September,  1873 ; 
that  a  summons  was  issued  to  shew 
cause  why  the  action  should  not  be  tried 
in  the  City  of  London  Court,  pursuant  to 
the  30  &  31  Vict.  c.  142.  s.  7  (1),  and  that 

(1)  By  the  County  Courts  Act,  1867  (30  &  81 
Vict,  c  142),  8.  17i  power  is  given  to  the  superior 
Court  to  send  down  to  a  County  Court  actions  of 
contract  commenced  in  a  Superior  Court  where  the 
amount  sought  to  be  recovered  is  within  a  specified 
limit. 

\  By  section  85  of  the  same  Act  the  words 
"County  Court**  are  to  include  the  "City  of 
London  Court.*' 

By  19  &  20  Vict.  c.  108.  s.  48,  "no  writ  of 
mandamus  shall  henceforth  issue  to  a  Judge  or  an 
officer  of  the  County  Court  for  refusing  to  do  any 
act  relating  to  the  duties  of  his  office ;  but  any 
party  requiring  such  act  to  be  done  may  apply  to 
any  Superior  Court,  upon  an  affidavit  of  the  facts, 
for  a  rule  or  summons  calling  upon  such  Judge  or 
officer  of  a  County  Court,  and  also  the  party  to  bo 
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the  master  by  consent  proceeded  to  hear 
the  same,  and  made  an  order  that  the 
canse  should  be  tried  in  the  City  of 
London  Conrt  pnrsuant  to  30  &  31  Vict, 
c.  142.  s.  7 ;  that  the  order  was  drawn  up  by 
the  clerk  of  Honyman,  J.,  who  appended 
that  Judge's  stamped  signature  thereto, 
according  to  the  practice  of  Judges' 
clerks  when  such  summonses  are  by  con- 
sent of  the  parties  heard  and  decided  by 
a  master ;  that  the  original  writ  in  the 
action  and  the  aforesaid  order  were  duly 
lodged  with  the  registrar  of  the  City  of 
London  Court;  that  the  cause  was  set 
down  for  hearing  and  the  cause  was  called 
on  in  its  order,  and  the  Judge  of  the  City  of 
London  Court  was  asked  l^  the  plaintiff's 
counsel  to  let  it  stand  over  by  arrange* 
ment ;  that  the  Jndge  said  he  must  see 
whether  he  had  power  to  hear  the  case  at 
all ;  that  he  then  inspected  the  order  drawn 
up  by  the  Judge's  clerk,  stamped  with  the 
signature  of  Honyman,  J. ;  that  having 
done  so,  he  said  that  the  Act  of  Parlia- 
ment directed  him  to  recognise  the  Judge's 
signature  but  said  nothing  abont  a  stamp, 
and  he  required  proof  of  the  making  of 
the  order;  that  the  clerk  to  plaintiff's 
attorney  was  then  sworn,  and  deposed  to 
the  making  of  the  order  by  the  master 
as  above  stated,  and  to  the  practice  at 
Judge's  chambers  as  to  drawing  up  and 
stamping  the  order  so  made  with  the 
Judge's  signature ;  that  the  Judge  then 
ordered  the  cause  to  be  struck  out. 

The  affidavit  of  the  Judge  of  the  City 
of  London  Court  stated  that  it  was,  and 
had  been  for  some  time,  his  practice  to 
be  satisfied  that  the  order,  when  not  actu- 
ally signed  by,  was,  in  fact,  the  order  of 
a  Judge,  inasmuch  as  the  cause  being  by 
such  order  transferred  altogether  to  the 
City  of  London  Court,  it  might  become 
his  duty  to  direct  further  proceedings 
therein,  and,  it  might  be,  to  order  com- 
mittal to  prison  of  one  or  other  of  the 

affected  by  such  act,  to  shew  cause  why  such  act 
should  not  be  done ;  and  if  after  the  service  of 
such  rule  or  summons  good  cause  shall  not  be 
shewn,  the  Superior  Court  may,  by  rule  or  order, 
direct  the  act  to  be  done,  and  the  Judge  or  officer 
of  the  County  Court,  upon  being  served  with  such 
rule  or  order,  shall  obey  the  same  on  pain  of 
attachment ;  and,  in  any  event,  the  superior  Court 
may  make  such  order  with  respect  to  costs  as  to 
0ucn  Court  or  Judge  shall  seem  fit" 


parties  to  the  action,  or  of  a  witnoBs 
called  and  examined  therein. 

The  Judge  further  stated  that  after 
hearing  the  evidence  as  to  the  order  he 
declined  to  hear  the  cause,  being  of 
opinion  that  he  had  no  jurisdiction  or 
authority  so  to  do,  inasmuch  as  the 
statute  under  which  the  order  professed 
to  be  made,  which  was  passed  on  the  20th 
of  August,  1867,  and  came  into  operation 
on  the  1st  of  January,  1868,  requires  that 
such  an  order  shall  be  made  by  a  '*  Jadire" 
at  chamber.  '  ^ 

Sir  J,  Karslahe  shewed  canse. — ^The 
order  transferring  the  cause  was  made  by 
one  of  the  masters,  but  the  Act  giving 
power  to  masters  to  exercise  the  powers 
of  a  Judge  at  chambers  (30  &  81  Vict, 
c.  68)  gave  power  only  to  do  what  a  Judge 
of  one  of  the  Superior  Courts  could  then 
do,  i.e.,  on  the  25th  of  July,  1867,  whereas 
the  power  under  which  this  cause  was 
sent  down  was  conferred  by  an  Act  which 
was  not  passed  till  the  20th  of  Auffust, 
1867. 

[Blagebtjbn,  J. — ^Whether  the  master 
had  jurisdiction  to  make  the  order  or  not 
a  Gonnty  Court  Judge  cannot  disregard 
the  order  when  made,  and  appearing  on 
the  face  of  it  to  be  regular.] 

Secondly,  the  proceeding  by  rule,  under 
19  &  20  Vict.  c.  108.  s.  48,  is  inappUcable 
in  the  case  of  the  City  of  London  Conrt ; 
and  the  proper  proceeding  was  by  tium- 
damua.  Section  85  of  the  County  Courts 
Act,  1867  (30  &  31  Vict.  c.  142),  which 
enacts  that  the  words  "  County  Court," 
when  used  in  that  or  any  future  Act,  shall 
'*  mean  and  include  the  Courts  held  by 
virtue  of  the  London  (City)  Small  Debts 
Extension  Act,  1852,"  contains  a  distinct 
proviso  that  "  nothing  in  this  Act,  or  in 
any  of  the  Acts  specified  in  the  schedule 
(D)  to  this  Act  shall  take  away,  lessen, 
or  diminish  any  of  the  powers,  rights,  or 
privileges  of  the  Judge  of  the  said  Court 
(i.  e.  the  City  of  London  Court)  .... 
as  such  powers  or  authority  existed  pre* 
viously  to  the  passing  of  this  Act." 

W,  A.  Lewis,  in  support  of  the  rale, 
was  directed  to  confine  himself  to  tlie 
last  question.  He  referred  to  28  d;  29 
Vict.  c.  97,  ss.  4  and  21.  The  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  14i2), 
8.  84. 
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CoCKBUVS,  0.  J.^We  are  of  opinion  that 
role  most  be  made  absolute.     I  en- 
no  donbt  whatever  that  the  master 
made  the  order  under  which  this 
was  sent  to  the  City  of  London 
<"T^^»-«jrt  fiortrial  had  full  jurisdiction  to  make 
..^  order ;  and,  in  mj  opinion,  if  he  had 
led  the  order  himself,  without  stamp, 
on  it  the  signature  of  the  Judge,  the 
jer  would  have  been  perfectly  good. 
Xa.^refore,  even  supposing  that  the  Judge 
^f        the    London    Giiy  Uourt    had    any 
^«i:E-£sdiotion  to  enquire  into  the  validity 
jui  order  bearing  on  it  the  stamped 
of  a  Judge  of  one  of  the  su- 
rz-ior  Courts,   he  ought  to  have  been 
~  ified  on  finding  that  the  order  before 
had  been  duly  made  by  one  of  the 
of  ^'a  superior  Court.    But  I  am 
opinion  that  it  is  not  competent  to  the 
^xa.clge  of  the  London  City  Court  to  en- 
qxure  into  the  validity  of  any  such  order 
pr€>prio  moiu.    There  was  before  him  an 
Ofder  bearing  on  the  &ce    of  it  what 
pxLrported  to  be  the  valid  signature  of  a 
#Y&d^of  the  superior  Court.     Ifi  without 
^^s^thoriiy,  a  Judge's  clerk  had  affixed  this 
rt^cimped  signature,  and  that  fisict  came 
to   the  knowledge  of  the  County  Court 
f^^^   he  might  apply  to  the  superior 
^ourt  to  have  the  order  set  aside  as  a 
JV^lity ;  but  it  would  not  be  competent  to 
'^^  Ckmnty  Court  Judge  of  his  own  mere 
'^^^tion,  to  determine  for  himself,  without 
Sre^;ijig  j^  order  set  aside,  on  the  validity 
5^  invalidity  of  the  order.     The  Judge  of 
**^  London   City  Court  was    therefore 
?*^^ly  wrong  as  to  the  practice  adopted 
^^  him.     The  only  question  which  seems 
*^^>Ue  at  all  open  to  doubt  or  difficulty  is 
^-tether  the  proceeding  by  rule  is  the 
f^*^^>per  mode  of  proceeding  to  be  pursued 
^^  die  case  of  the  Judge  of  the  London 
_  ^ty   Court.     On  consideration  I  am  of 
ion  that  the  procedure  adopted  is  the 
^per  procedure,  and  that  the  contention 
t\ie  Judge  that  he  can  only  be  reached 
niandamue  is  not  founded  on  a  correct 
of  the  legislation  on  the   subject. 
19  *  20  Vict.  c.  108.  s.  43  [The 
^ef  Justice  read  the  section].      The 
ition  is  whether  this  section  applies  to 
case  of  the  Judge  of  the  City  of  Lon- 
Conrt ;  and  1  think  it  does,  because 
^liinky  looking  at  the  whole  scope  of 
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the  legislation  on  this  subject,  the  in- 
tention of  the  Legislature  was  to  place 
the  City  of  London  Court,  in  the  exercise 
of  its  jurisdiction,  upon  the  same  footing 
as  County  Courts,  and  this,  even  if  the 
34fth  section  of  the  Act  of  1867  did  not 
apply,  as  1  think  it  does,  to  this  matter. 
That  section  provides  that  "  this  Act,  and 
the  several  Acts  specified  in  schedule  D 
to  this  Act,  shall  be  construed  to- 
gether as  one  Act."  Now  in  that  schedule 
we  find,  amongst  other  Acts,  the  Act  19 
A  20  Vict.  c.  108.  Whether,  then,  we 
look  to  the  scope  of  the  whole  legislation 
on  the  subject,  or  to  the  enactments  con- 
tained in  the  Act  of  1867,  it  appears  to 
me  that  the  City  Court  must  be  con- 
sidered, for  all  intents  and  purposes,  a 
County  Court,  and  that,  with  regard  to 
that  Court,  the  writ  of  mandamus  is 
taken  away  and  the  procedure  by  rule  is 
substituted.  The  onlj  remaining  question 
is  whether  the  reservation  contained  in 
section  35  of  "  the  powers,  rights  or  pri- 
vileges of  the  Judge  of  the  said  Court,  or 
the  authority  of  the  mayor,  aldermen, 
and  conmions,  &c.  ...  as  such  powers 
or  authority  existed  previously  to  the 
passing  of  this  Act"  preserves  what 
otherwise  would  be  taken  away  by  the 
43rd  section  of  19  &  20  Vict.  c.  108.  I 
do  not  think  that  was  at  all  the  in- 
tention of  tbe  Legislature  in  this  enact- 
ment, and  I  cannot  but  think  that  in 
giving  power  to  the  superior  Courts  to 
send  down  actions  for  tnal  in  the  County 
Courts,  the  Legislature  intended  to  as- 
similate the  City  of  London  Court  to  the 
other  County  Courts,  and  also  to  take 
away  the  proceeding  by  mandamus  and 
substitute  the  speedy  and  more  convenient 
proceeding  by  rule. 

Blackburn,  J. — I  have  come  to  the 
same  conclusion  on  the  first  point  involved 
in  the  case.  Under  the  County  Courts  Act, 
1867,  a  Judge  of  one  of  the  superior  Courts 
may  make  an  order  sending  down  a  cause 
to  be  tried  in  a  County  Court.  In  the 
present  case  the  Judge  of  the  London 
City  Court  received  such  an  order.  It 
was  not  a  forgery,  but  a  genuine  order, 
issued  in  the  ordinary  way  from  Judges' 
Chambers  in  Serjeants*  Inn  by  a  Judge's 
clerk,  stamped  with  the  Judge's  signa- 
ture according  to  a  long-established  prac- 
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iioe.  If  ihe  Gotinty  Court  Jndge  had 
reason  to  think  that  the  order  brought 
to  him  was  a  forgery,  he  wonld  he  quite 
right  to  apply  to  the  superior  Court  to 
set  it  aside.  But  what  the  County 
Court  Judge  has  done  in  the  present 
case  is  to  make  a  rule  of  practice  for 
himself  and  to  deal  with  this  order  of 
the  superior  Court,  and  set  it  aside  him. 
self.  It  is  quite  plain  that  he  has  heen 
guilty  of  a  contempt  of  Court  in  acting 
as  he  has  done,  and  that  if  he  wanted 
to  have  the  order  set  aside  he  should  have 
applied  to  this  Court  for  the  purpose.  I 
do  not  say  that  he  would  have  any  locus 
standi  to  make  such  an  application,  hut  I 
am  clearly  of  opinion  that  he  was  wrong 
in  taking  the  course  he  did.  Then, 
as  to  the  proper  remedy.  At  com- 
mon law  the  remedy,  where  a  person  did 
not  perform  a  duty  which  he  should 
perform,  was  hy  mandamus.  Then  sec- 
tion 43  of  19  &  20  Vict.  c.  108,  enacted 
that  no  writ  of  manda/mus  should  thence- 
forth issue  to  a  Judge  or  officer  of  a 
County  Court  for  reusing  to  do  any  act 
relating  to  the  duties  of  his  office,  and 
substituted  a  proceeding  hy  application 
for  a  rule  calling  upon  me  Judge  or  offi- 
cer  to  shew  cause  why  the  act  should  not 
he  done.  We  must  determine  in  this  case 
whether  it  does  or  does  not  come  within 
this  enactment.  On  this  question  I  have 
had  considerable  difficulty.  I  cannot, 
however,  think  that  the  proviso  in  sec- 
tion 35  of  the  Act  of  1867,  saving  the 
"  powers,  rights  or  privileges  of  the  Judge 
of  the  said  Court,'*  preserves  to  the  Judge 
the  right  to  be  proceeded  against  by  mat*- 
damus,  or  that  such  a  thing  is  a  privilege 
at  all.  But  I  have  had  difficulty  in  see- 
ing anything  in  the  previous  legislation 
which  substitutes  the  proceeding  by  rule 
for  that  by  mandamus  in  the  case  of  the 
London  City  Court.  The  inclination  of 
my  opinion  is,  that  the  proceeding  by 
m^7idamu8  would  be  the  proper  remedy, 
though  I  think  it  was  the  intention  of  too 
Legislature  to  take  it  away.  I  am  very 
glad  that  the  majority  of  the  Court  think 
that  it  has  been  taken  away.  The  Judge 
of  the  City  of  London  Court  having  been 
contumaciously  wrong,  the  rule  must  be 
made  absolute  with  costs. 

QuAiN,  J. — ^I  am  of  the  same  opinion. 


The  order  made  at  chambers  wfte 
doubtedly  a  genuine  order ;  it  was  Bt» 
in  the  regujuEir  way  in  which  it  is 
done  at  Judges'  cnambers.  If  the  8 
had  been  put  to  it  per  incuriam,  or  i 
Judge's  signature  were  a  forgery, 
matter  would  be  different.  The 
question  on  this  part  of  the  case  jb^ 
^er  a  County  Court  Judge  can, 
motu^  go  behind  the  order,  and  atb 
to  discover  how  it  was  obtained, 
whether  the  judicial  mind  of  the  J 
was  exercised  upon  it.  I  am  clear] 
opinion  that  a  County  Court  Judge  h 
authority  whatever  to  act  in  this  ma 
The  only  other  question  is,  whethe 
proper  remedy  is  by  rule  or  hy  fiM 
mAAs,  The  remedy  by  rule  was  i 
duced  by  section  43  of  19  A  20  Vi 
108,  for  the  very  purpose  of  carryinj 
the  object  of  the  legislation  as  to  Oc 
Courts,  which  was  to  give  a  sum: 
and  inexpensive  remedy  instead  ol 
former  expensive  remedies,  and  sectii 
contains  a  similar  enactment  as  to 
hibitions.  It  provides  that  '*  whai 
application  shall  be  made  to  a  sni 
Court  or  a  Judge  thereof^  for  a  wi 
prohibition  to  be  addressed  to  a  Jud 
a  County  Court,  the  matter  shal 
finally  disposed  of  by  rule  or  order, 
no  declaration  or  further  proceeding 
prohibition  shall  be  allowed ; "  the  o 
of  both  enactments  being  to  do  awi 
such  cases  with  the  old  tedious  p 
dure.  The  only  question  is,  wh< 
these  enactments  apply  to  the  Cii 
London  Court,  and  I  am  of  opinion 
they  do.  The  object  of  the  Act  of  ] 
section  35,  was  to  bring  the  City  of 
don  Court  into  the  same  cat^ory  ac 
other  County  Courts,  leaving  it^  how« 
and  the  mayor,  aldermen,  &c.y  of  the 
in  possession  of  what  might  be  o 
their  ancient  rights  and  privileges  f 
fees,  the  power  of  the  corporation  tc 
point  the  Judge,  &c.  Now  section  34 
tinctly  enacts  that  '^this  Act  and 
several  Acts  specified  in  schedule  ] 
this  Act,  shall,  except  such  provision 
the  same  Acts  respectively  as  are  he 
repealed,  be  construed  together  as 
Act; ''  and  19  &  20  Vict.  c.  108,  is 
of  the  Acts  specified  in  schedule  L 
understand  this  to  mean  that  seotioi 
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of  19  &  20  Yioi.  o.  108,  is  to  be  oonsi. 
dered  as  part  of  the  Act  of  1867.  Now 
flection  35  of  the  Act  of  1867  enacts  that 
**  the  words  '  County  Conrts  *  when  used  in 
this  Act  or  in  any  rature  Act  .  .  .  shall 
mean  and  indade  the  Conrts  held  by 
Tirtae  of  ihe  London  (Ci^)  Small  Debts 
Extension  Act,  1852."  Beading  the  two 
enactments  toother,  I  take  it  that  the 
woida  of  flection  43  of  19  &  20  Vict.  c. 
108,  are  extended  to  the  City  of  London 
Coini^  unless  there  is  something  in  the 
proyiso  to  section  35  of  the  Act  of  1867 
reserring  the  powers,  rights  or  privileges 
of  the  Judge  of  the  said  Court,  &c.  Now 
I  take  it  that  the  xemedy  against  |k  Jud^ 
hj  prerogatiTe  writ  of  tiuindamua^  in 
cases  where  that  remedy  is  applicable,  is 
aot  a  {iower»  xight  qt  pziy^bege  of  .^o 
Judge. 

Abchibau),  J. — ^I  entirely  concur  in  all 

that  has  been  said  on  the  first  point  with 

resard  to  the    Judge's  dSscheying   the 

oraer  made  at  chambers.      The  order 

was  produced  in  the  ordinary  way,  and  I 

esnnot  for  a  moment  think  that  he  had  a 

ligfai  to  enquire  into  the  circumstances 

ander  which  it  was  made  for  the  purpose 

of  diar^iarding  it,  otherwise  it  would  be 

open  to  anyooie  else  to  whom  an  order  of 

a  Superior  Court  was  addressed  to  do  the 

■me  thing,  and  shelter  himself  from  the 

oonaetpienoes  of  his  disobedience  under 

aonie  trifling  irreffularity  in  the  order.  On 

this  ground  the  J^dge  was  entirely  wrong, 

lod  the  rule  must  be  made  absolute  with 

oosts.    As  to  the  second  point,  I  agree 

with  what  has  fiJlen  from  my  Lord  and 

nj  brother  Quain.     I  think  the  proviso 

ti  the  end  of  section  35  of  the  Act  of 

1867  is  sufficiently  explained  by  referring 

it  to  certain  rights  as  to  fees,  and  as  to 

the  Judges  sitting  as  Commissioners  at 

tbe  Central  Criminal  Court,  &c.,  which 

the  proyiao  leayes  as  they  were.     When 

we  kok  at  the  34th  section  we  find  that 

it  xnakes  the  Act  of  19  &  20  Vict.  c.  108, 

one  with  the  Act  of  1867.     1  think  the 

effect  (ji  tiiat  is  to  incorporate  the  whole 

of  the  proyisions  of  the  older  Act  in  the 

other,  and  amongst  them  the  proyisions 


contained  in  section  43  of  the  former  Act, 
substituting  the  proceeding  by  rule  for 
that  by  mandamus  ;  and  the  conyenience 
of  the  thing  is  entirely  that  way.  I  am 
therefore  of  opinion  that  the  proper 
remedy  has  been  pursued,  and  that  the 
rule  should  be  made  absolute. 

^ule  absolute  with  costs. 


Attorneys — Lewii,  MmuM  &  LoDgden,  for  plain- 
tiff; Torr  &  Co.,  for  Mr.  Kerr. 


1874.  1  KNxaHT  {oMpMcoii)  v,  halliwell 

May  2,  /  Irespoth^^t), 

Vaccination  Ads,  1867  a/nd  1871  (30  ^ 
81  Vict.  c  84.  a.  31,  a«^  34  ^  35  Vict. 
c.  98.  «.  11) — Time  for  m^aJcing  Uomplaint, 

By  s.  11  0/  34  4-  35  Vict.  c.  98,  "  Any 
complaint  m^y  he  made  ....  under  the 
Vaccination  Acts,  1867  a/nd  1871,  at  any 
time  not  exeeding  twelve  months  from  the 
Ume  when  the  maiter  of  such  complaint 
.  .  .  .  arose,  a/nd  not  svibsequenUy :  ^* — 
Held,  that  the  period  within  which  a  com^ 
plaint  thai  a  child  within  the  age  offowrte&n 
years  Iwjs  not  been  successfully  vaccinated, 
must  be  made,  ru/nsfrom  the  time  of  giving 
notice  to  the  parent  of  the  child  to  procure 
its  being  vaccinated,  a/nd  that  vmless  the 
complamt  he  made  within  thai  period  no 
order  directing  vaccination  can  be  made 
under  s.  31  of  30  8r  31  Vict,  c,  84. 

Purkis  V,  Huxtable  (28  Law  J.  Bep. 
(n.s.)  M.C.  221)  considered. 

On  a  case  stated  under  20  ^  21  Vict, 
e,  43,  the  Court  will  decide  a  point  of  law 
arising  on  the  case,  though  such  point  was 
not  raised  before  the  justices, 

[For  the  report  of  the  aboye  case  see 
43  Law  J.  Rep.  (n.s.)  M.C.  113.] 


END  OF  EA8TEB  TERM,  1874. 
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1874. 
May  23. 

Vendor  and  Purchcuer — Sale  of  Lease-'- 
Conditions  of  Sale — Enquiry — BequisiUon 
—Wani  of  TUle. 

The  plainly  fmi  «y  for  sale  5y  auction 
a  *^  rafuaile  lease  "  of  a  house  and  pre- 
mises. Bu  ihe  siasih  condition  of  saHe^  ihe 
abstract  of  title  was  to  commence  with  an 
underieasef  dated^  ^y  and  "  mo  requisition 
or  enquiry  shaU  he  made  respecting  the 
title  of  the  lessor  or  his  superior  landlord^ 
or  his  right  to  grant  such  underlease^**  ^x. 
By  the  seventh  condition  of  sale^  the  pur^ 
chaser  was  to  hear  the  ea^pense  of  verifying 
the  abstract^  with  thedocuments  of  title  andaU 
charges  incidental  thereto^  and  all  enquiries 
and  evidences  which  might  he  required  hg 
the  purchaser  of  verifying  the  abstract  or 
othenvise  in  support  of  the  vendor* s  title 
trere  to  he  made,  sought  for  and  ohtained-, 
at  his  own  expense.  The  lease  was  knocked 
doim  to  the  defendant,  who  paid  a  deposit, 
which,  hy  the  eleventh  condition  of  sale, 
%tould  he  forfeited  if  the  defendant  neglected 
to  eomohf  with  the  conditions  of  sale.  He 
r^usei  to  eomjdete  the  contract  to  purchase, 
^>cwin»    he   ctueov^rMl  aliunde  that  the 


lessor  had  parted  with  the  legal  estate^  amd 
therefore  had  no  power  to  grami  a  wMd 
feaM:— Held,  That  the  word  '^enquiry** 
in  the  siadh  condition  must  he  taken  ^  UMOim 
the  same  as  **  requisition ;  "  thai  the  de* 
fendant  was  not predudedhy  the  eondiUona 
of  sale  from  taking  the  cbjeotiom  that  he 
had  not  got  what  he  had  eapeoled  to  get^ 
via.j  a  valuable  lease^  and  that  he  was 
entitled  to  have  his  deposit  returned  to 
him. 

An  inteipleader  issne  had  lieen  ordered 
for  the  parpose  of  enqniring  whether  the 
plaintiff  or  the  defendant  was  entitled 
to  a  deposit  of  632.  The  plaintiff  was 
the  trustee  in  bankmptc^  of  the  pro* 
peHy  of  William  Benjanun  Sejmonr,  to 
whom  a  lease  had  heen  granted  by 
William  Sepnonr,  for  the  tenn  of  fonr- 
t€en  years,  of  which  eleven  years  were 
nnexpored.  The  lease  had  been  adver- 
tised by  the  plaintiff  for  sale  by  auotion. 
The  fcdlowing  were,  amongst  others,  the 
conditions  of  sale. 

6th.  ''  The  abstract  of  title  shaU  com- 
mence  with  an  indenture  of  nnder-leaae^ 
dated  the  1st  day  of  May,  1869,  beinff  a 
lease  £rom  ^.  WHliam  Seymour  to  Mr, 
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Benjamin  Seymonr,  the  bank- 
for  a  tenn  of  foniteen  years,  less  two 
8,  from  Ladj  Day,  1869,  and  it  shall 
no  objection  to  the  title  that  snoh 
^^sntore  is  an  nnder-lease,  and  no  reqni- 
Q  or  enqniiy  shall  be  made  respecting 
title  of  the  lessor  or  his  saperior 
.«31ord,  or  his  right  to  grant  snoh  nnder- 
and  the    production  of  the  last 
ipt  for  the  rent  reserved  by  the  said 
er-lease  shall  be  accepted  as  condnsiYe 
-cflenoe  of  the  dne  observance  and  per- 
anoe  of  all  the  covenants  contained 
up  to  the  time  of  the  completion 
^tihe  purchase.     A  copy  of  the  said  in- 
^leaatare  of  nnder-lease  will  be  prodnced 
mi^  ^he  sale,  and  may  be  inspected  at  the 
<HB«eof  the  vendor's  said  solicitor  for  seven 
^^^ys  previons  thereto.     Intending  pnr- 
c^iuuere  shall  therefore  be  deemed  to  have 
^^U  notice  of  all  the  covenants  and  condi- 
tions in  Boch  indentare." 

7th.    ''The  purchaser  shall  bear  the 

^^pense  of  verirpng  the  abstract  with  the 

^^^coments  of  titie,  and  all  charges  inci- 

^^^W  thereto,  including   travelling  ex- 

P^i^  (if  any),  and  all  official  or  other 

P^pies    or   ezbracts    of   proceedings    in 

^"^ctkmptcy,  and  all  enquiries  and  evi- 

^^I'OQB  (if  any)  which  may  be  required 

^rthe  purchaser  for  the  purpose  of  veri- 

^^i^  the  abstract  or  otherwise,  in  sup- 

f^^  of  the  vendor's  title,  shall  be  made, 

^^^^ht  for  and  obtained,  at  his  or  her  own 


llth.  "If  the  purchaser  shall  neglect 
^^  &Q  to  comply  with  the  above  condi- 
^oti3^  biB  or  her  deposit-money  shall  be 
^^^eited  to  the  vendor,  who  shall  be  at 
^^^et^,  at  any  time  theieafber,  to  seU  the 
laes  in  any  manner  he  may  think  fit ; 
all  loss  (if  any)  occasioned  bv 
subsequent  sale,  together  with  all 
and  expenses  attencung  or  incident 
tlie  same,  shall  immediately  thereafter 
made  good  to  the  vendor  by  the  de- 
Jier  at  this  sale,  and  in  case  of  non- 
i^^nent  thereof  shall  be  recoverable  by 
»^  vendor  as  liquidated  damages  in  an 
"^.on  at  law,  and  it  shall  not  be  neces- 
to  tender  an  assignment  to  the  pnr- 
r ;  and  if  there  be  a  surplus  on  a 
^ale,  the  vendor  shall  be  entitled  to 
surplus,  but  this  condition  shall  be 
'^loat  prejudice  to  the  right  of   the 


vendor  to  compel  specific  performance  of 
the  contract  if  he  shall  think  fit." 

The  conditions  were  headed  as  follows— 

''  Particulars  and  conditions  of  sale. 

''  The  valuable  lease,"  <fec. 

At  the  sale  the  defendant  purchased  the 
lease  for  3152.,  and  paid  631,  as  a  deposit. 
In  due  course  the  abstract  of  title  was 
sent,  and  in  the  abstract  a  deed  was  re- 
ferred to.  In  the  margin  there  was  tiiis 
statement — "  and  the  vendor  has  not  this 
deed  in  his  possession."  Upon  being 
asked  to  produce  it,  however,  the  plaintiff 
did  so,  and  it  was  then  discovered  by  the 
defendant  that  after  the  lease  of  fourteen 
years  had  been  granted,  and  before  the 
sale  by  auction,  William  Seymour  had 
mortgaged  all  his  interest  in  the  property 
to  the  Standard  Benefit  Building  Society. 
The  defendant  thus  finding  that  William 
Seymour  had,  at  the  time  he  granted  the 
lease,  no  legal  estate,  objected  to  go  on 
with  the  purchase,  and  claimed  the  return 
of  his  deposit.  No  question  was  left  to 
the  jury  at  the  trial,  but  the  above  facts 
were  entered  on  the  Judge's  notes,  and  a 
verdict  was  taken  for  the  plaintiff. 

Subsequently,  a  rule  nisi  was  obtained, 
calling  upon  the  plaintiff  to  shew  cause 
why  tiie  verdict  so  obtained  should  not 
be  set  aside,  and  a  verdict  entered  for  the 
defendant  instead  thereof  pursuant  to 
leave  reserved,  on  the  ground  that  the 
defendant  was  not  bound  to  accept  the 
titie  to  the  lease,  he  having  discovei*ed  a 
&tal  defect  therein  from  the  documents 
produced  to  him  by  the  plaintiff. 

Edvyyn  Jones  shewed  cause  against  the 
rule. — Under  the  eleventh  condition  of 
sale  the  deposit  was  forfeited,  and  the 
vendor  has  a  right  to  it.  The  purchaser 
contends  that  he  has  a  right  to  insist  upon 
its  being  returned  to  him  because  the 
lessor  had  no  titie  to  the  premises,  so  that 
he  could  not  make  a  valid  lease.  But  the 
sixth  condition  of  sale  precludes  the  pur- 
chaser from  making  any  such  objection. 
It  must  be  borne  in  mind  that  the  lease, 
simply,  and  not  the  premises,  was  put  up 
for  sale,  and  further,  that  the  sale  was  by 
order  of  the  trustee  in  bankruptcy,  who 
would  be  ignorant  of  the  defect.  No  fraud 
is  suggested.  Under  the  6th  condition, 
the  purchaser  was  precluded  fr^m  making 
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enquiry  or  requisition — See  Spratt  v. 
Jeffery  (1),  It  is  tame  that  Shepherd  v. 
KeagUey  (2)  is  somewhat  against  this 
contention,  but  that  case  has  not  been 
followed  in  more  recent  decisions. 

[QuAiK,  J. — ^It  is  much  like  the  case  now 
before  us,  and  though  it  does  not  over- 
rule Spratt  V.  Jeffery  (1),  Lord  Abinger 
and  Alderson,  B.,  do  not  seem  altogether 
to  have  approved  of  that  case.] 

The  Court  will  construe  these  condi- 
tions of  sale  as  was  done  hj  Parker,  Y.C., 
in  Hume  v.  Bentley  (8),  where  it  was  held 
that  the  title  could  not  be  looked  into. 
That  decision  is  strongly  in  point.  See 
also  Hume  v.  Pocock  (4). 

[QuATN,  J. — In  order  to  support  the 
plaintiff's  contention,  the  conditions 
ought  to  be  plain  beyond  all  possibility  of 
doubt.  I  do  not  think  that  they  mean  more 
than  this,  that  no  requisition  shall  be  sent 
in  the  usual  way  in  which  requisitions 
are  sent  by  the  solicitor  of  the  purchaser, 
but  they  leave  it  open  to  the  purchaser  to 
make  any  objection  to  the  want  of  title  if 
he  discovers  it  aliunde.  This  case  is  very 
like  SeUick  v.  Trevor  (5),  which  seems  to 
be  an  authority  for  the  defendant.] 

The  conditions  in  the  present  case  were 
intended  to  preclude  the  purchaser  from 
making  any  objection  whatever  to  the 
title.  The  plaintiff  in  advertising  the 
sale  of  the  lease  was  acting  as  trustee  of 
the  bankrupt's  estate. 

Oihbonsy  in  support  of  the  rule. — ^The 
conditions  of  sale  must  be  read  altogether ; 
if  that  be  done,  it  will  be  clear  that  the 
purchaser  is  entitled  to  a  return  if  the 
deposit.  The  heading  of  the  conditions 
of  sale  shews  that  the  lease  to  be  sold  was 
a  "  valuable  lease,"  and  the  purchaser 
would  reasonably  suppose  that  the  lease 
which  he  pu:^hased  was  a  real  lease  and 
not  a  woruiless  one  made  by  a  man  who 
had  no  title.  He  discovers  the  defect  in 
the  title,  and  although  it  must  be  ad- 

(1)  10  B  &.  C.  249. 

(2)  1  Cr.  M.  &R.  117. 

(8}  6  De  Gex  &  S.  620 ;  8.  c.  21  Law  J.  Rep. 
(M.S.)  Chanc.  760. 

(4)  35  Law  J.  Rep.  (n.s.)  Chanc.  731 ;  s.  c.  Law 
Bep.  1  £q.  423  ;  0.  c.  Law  Rep.  1  Chanc.  App. 
879. 

(5)  11  Mee.  &  W.  722;  8.  c.  12  Law  J.  Rep. 
(if.s.)Exch.  401. 


mi  tted  that  the  parties  may,  if  they  please, 
use  such  language  as  will  preclude  any 
objections  whatever  being  raised,  it  seems 
clear  that  such  language  has  not  been 
used  in  the  sixth  condition,  at  any  rate 
when  that  condition  is  construed  with 
the  seventh.  The  language  of  the  sixth 
condition  is  not  the  same  as  that  which 
was  used  in  the  fourth  condition  in  Hwne 
V.  Bentley  (3),  viz.,  'Hhe  lessor's  title  will 
not  be  shewn  and  shall  not  be  enquired 
into.''  But  further,  SeUick  v.  Trevor  (5), 
which  has  been  referred  to  by  Quain,  J., 
is  strongly  in  favour  of  the  contention  of 
the  defendant.  Lord  Abinger,  C.B.,  said. 
— "  The  decision  in  ShepJierd  y.  KettgUey 
(2)  is  applicable  to  this  case.  By  the 
conditions  of  sale  the  defendants  are  not 
bound  to  produce  any  earlier  title-deed 
than  the  last  copy  of  dourt-roll ;  that  pro- 
tects them  from  any  other  title  anterior  to 
that  Court-roll ;  but  still  the  plaintiff  is 
at  liberty  to  shew  aliunde  that  the  title  is 
void."  So  the  defendant,  in  the  present 
case,  claims  to  be  at  liberty  to  shew  that 
the  lease  is  worthless.  The  conditions 
ought  to  be  drawn  with  the  utmost  pos- 
sible  plainness  to  preclude  him  from 
doing  so. — See  Dick  v.  Donald  (6),  Soulhy 
V.  HuU  (7).  In  Darlington  v.  HaaniUon 
(8) ,  one  of  the  conditions  of  sale  provided 
that  the  purchaser  should  not  require 
proof  or  production  of  the  lessor's  title, 
or  any  title  prior  to  such  lease,  and  if 
he  insisted  on  any  evidence  in  proof  of 
the  identity  of  the  premises,  or  that 
the  covenants  in  the  lease  or  any  of 
them  have  been  duly  performed,  the 
same  must  be  had  at  his  own  expense. 
Wood,  V.C.,  said — "It  is  quite  dear, 
according  to  the  doctrine  referred  to 
and  the  terms  of  the  conditions  of  sale,  if 
the  purchaser  obtain  information  aJUfimde 
that  the  title  of  the  vendor  is  not  dear  and 
distinct,  he  has  a  right  to  insist  upon  the 
objection."  Hume  v.  BenUey  (3)  was 
distinguished. 

Blackburn,  J. — I  think  that  the  result 
of  what  we  have  heard  is  that  the  rule 
must  be  made  absolute,  because  the  pur- 

(6)  1  Bligh  N.R  655. 

(7)  2  Mjl.  &  Or.  207. 

(8)  Kay  650. 
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IB  rig^i  in  biB  ooniention  that  he 

is   ^nttitled  to  the  sum  which  he  deposited. 

TtM.m  whole  questiim  turns  npon  the  proper 

eo:KiBtnictkm  tobepnt  upon  these  conditions 

o^  0^    There  k  no  donbt  that  Parker, 

V^.d^  stated  the  law  aocnrately  in  Hume 

y  .     ^Besilasf  (3),  as  -follows — *'  According  to 

tl&^  oidinaiy  role^  a  vendor  of  leasehold 

l»M.iC3pefij'  was  under  an  obligation  to  shew 

ilimje  ksHr's  title,  but  there  was  no  doubt 

ilmflit  the  vendor  might  stipulate  that  he 

■ilmoald  be  relieved  from  that  obligation; 

li^Kx^  in  the  case  of  Shepherd  v.  Keagtley 

C^3  A  stipalation  of  that  kind  was  held  not 

to  amoont  to  a  stipulation  that  the  pnr- 

cl^aaer  should  be  obliged  to  accept  the 

^^  withoat  objection  or  enquiry.  If  the 

piticiiaser  could  shew  by  any  means  in 

^^  power  that  the  vendor  had  a  defective 

^^  he  might  do  so."     The  document  in 

?^cli  case  must  be  construed.    The  words 

^^  -fftime  T.  BenUey  (8)  were,  as  has  been 

^I'^erved  in  the  argument,  veiy  strong. 

[Bis  Ijordship  read  them.]   Parker, V.C., 

^^c^naimed  them  as  intending  that  the  pur- 

^^'•■cr  should  be  estopped  from  objecting 

^  the  iitie,  and  I  think  that  he  construed 

^^^^ota  oorrectly.    But  the  conditions  of 

^^  in  the  present  case  are  worded  differ- 

^■dij.     [Ebs  Lordship  read  them.]   They 

^HBt  be  read  according  to  the  codinary 

"^yhd  of  contention — "  verba  ehartarumfor^ 

'**•«  aedpiurdur  eotUraproferererUem^**  and 

I  cannot  but  think  that  a  distinction  was 

^tended  between  objections  which  might 

*Hae  aUunde  to  the  title,  and  those  which 

'^iight  be  elicited  by  requisition  or  en* 

qoiry  in  the  nature  of  requisition.  It  strikes 

'i^  that  what  was  pointed  out  by  Lord 

Vyndhurst,  C.B.,  in  Shepherd  v.  Keagiley 

(^y  was  correct,  when  he  said — *'  it  seems 

^  xne  that  the  words  '  shall  not  be  obliged 

^  pcodnoe  the  lessor's  title,'  mean  nothing 

than  that  there  shall  be  no  obliga- 

npon  the  vendor  to  produce,  for  tiie 

of  the  purchaser,  any  evidence 

the  lessor's  title,  but  that  they  do 

preclude  the  purchaser  from  taking 

objection,    derived    from    another 

to  the  validity  of  that  title.    It 

'^      frequently  a  matter  of  great  incon- 

"^^^^uenoe  to  the  lessor  to  produce  evi- 

of  the  landlord's  titie,  and  from 

inconvenience  the  clause  in  question 

^'^t)te6ts  him."     Construing  the  condi- 


tions in  that  way,  and  bearing  in  mind 
that  the  defect  in  the  title  appeared 
aUmidef  1  am  of  opinion  that  the  pur- 
chaser was  justified  in  claiming  the  return 
of  his  deposit. 

QuAiH,  J.-*The  question  is,  what  is  the 
construction  which  ought  to  be  put  upon 
the  sixth  condition.  It  is  clearly  estab- 
lished *that  conditions  of  sale  which  are 
intended  to  preclude  all  enquiry  must  be 
construed  with  great  strictness,  and  the 
question  is,  wheUier  the  defendant,  who 
purchased  under  these  conditions  of  sale, 
is  precluded  from  making  all  enquiries 
into  the  titie,  and  availing  himself  of  the 
discovery,  which  he  has  made  aUunde  that 
the  lease  was  worthless.  I  think  that  he 
is  not  so  precluded.  [His  Lordship  read 
the  conditions  of  sale.]  I  think  the  sixth 
condition  points  at  the  usual  requisitions 
and  enquiries  made  in  the  nature  of  requi- 
sitions by  a  purchaser  and  his  solicitor, 
and  it  was  not  intended  to  go  beyond  the 
enquiries  and  other  matters  which  are 
referred  to  in  the  seventh  condition.  The 
words  are  nothing  like  so  strong  as  those 
which  were  used  in  Hwne  v.  BenUey  (3). 
Those  which  were  used  in  Darlington  v. 
Hamilton  (8)  are  more  like  the  present, 
and  there  they  were  held  not  to  preclude 
objections  obtained  aliwnde.  The  cases  are 
collected  and  the  rules  laid  down  in  Dart* 8 
Vendors  and  Purchasers^  p.  133,  4th  ed. 

Archibald,  J. — I  am  of  the  same 
opinion.  The  principle  applicable  to 
questions  of  this  kind  is  very  clear  and 
distinct.  Parties  may  so  contract  with 
one  another  by  conditions  of  sale  as  to 
bind  the  purchaser  to  accept  the  property 
and  pay  for  the  same,  although  the  vendor 
is  not  able  to  shew  a  good  title  ;  but  in 
order  to  make  this  out,  the  conditions 
must  be  very  clear  and  distinct.  Hume 
V.  Bentley  (3)  has  much  bearing  upon  the 
pointy  and  at  first  sight  it  seemed  difficult 
to  see  any  precise  distinction  between 
that  case  and  the  present,  but  having 
had  time  to  consider  the  case  a  little 
more  frdly,  I  think  that  there  is  a  de- 
cided difference  between  them.  The  con* 
ditions  in  question  in  that  case  seem  to 
have  precluded  all  enquiry  into  the  title. 
Parker,  V.C,  said. — "  Here  the  contract 
was  that  the  titie  would  not  be  shewn, 
and  should  not  be  enquired  into.  •  •  •  • 


142 


COURT  OF  QUEEN'S  BENCH: 


In  addition  to  the  terms  of  the  contract, 
that  the  title  would  not  be  shewn,  other 
words  were  to  be  found  to  which  this  effect 
must  beg^ven,  that  the  title  should  not  be 
enquired  into.  The  only  reasonable  mean- 
ing of  that  stipulation  was  that  enquiry 
was  altogether  precluded  for  every  pur- 
pose." ^ose  conditions  might  well  mean 
that  no  enquiry  should  be  made  fix>m  the 
yendor,  or  from  any  other  person,  and 
that  no  defect  of  the  lessor's  title  should 
prevail.  In  this  case  the  words  of  the 
condition  stand  in  a  different  way.  [His 
Lordship  read  the  words  of  the  sixth  con- 
dition.] I  think  that  it  means  that  no 
enquiry  in  the  nature  of  a  requisition  shall 
be  allowed,  but  that  it  does  not  preclude 
the  operation  of  the  other  rule  which  has 
been  laid  down,  that  if  a  defect  in  the  title 
has  been  discovered  aliunde,  as  in  Shep^ 
herd  v.  KettgUoiu  (2)  the  purchaser  may 
avail  himself  of  it.  In  this  case  the  pur- 
chaser did  discover  the  defect  by  infor- 
mation which  he  received  cMwnde^  and  he 
is  entitled  to  make  the  objection  that  the 
lessor  had  no  title,  and  so  to  recover  the 
deposit  which  he  had  made. 

JBttZd  absolute. 


AttomeyB — ^F.  Kearsey,  for  plaiutifb ;  Webster  & 
Qiaham,  for  defendant. 


1874 
May 


27.  S 


THB  EIBKSTALL  BRBWEBT  COM- 
PANT  (limited)  V.  THE  FUB- 
KESS  BAILWAT  COMPANT. 


Oarriere  hy  Haxiway — Loss  of  Ooods — 
Value  exceeding  101, — Felony  of  Servant — 
Evidence — Batlway  Company  —  Authoriiy 
of  BtaUon  Master, 

In  an  action  against  a  railway  company 
for  the  loss  of  a  parcel  of  money  above  the 
value  of  lOZ.,  the  issue  being  whether  the 
loss  was  occasioned  hy  the  felonious  act  of 
one  of  the  compam/y*s  servantSy  who  had 
abscmded  at  the  time  of  the  'parcel  being 
missed,  it  is  allowable  to  call  a  police  officer 
to  prove  instructions  which  he  received  from 
the  staMon  master  tending  to  shew  tluit  lie, 
the  staiion  master,  had  suspicions  that  the 
servwnt  had  stolen  the  pared* 


The  first  count  of  the  dedanl 
leged  that  the  plaintiffs  caused 
delivered  to  the  defendants  as  o 
carriers  a  parcel  containing  a  102. 
5Z.  note  and  201.  in  gold  of  the  pla 
to  be  carried  from  Whitehaven  to 
stone,  and  there  to  be  delivered 
defendants  to  the  plaintifis  for  i 
Breach — that  the  defendants  'd 
safely  or  securely  cany  the  said 
or  deliver  the  same,  <fec. 

Second  count— Trover  for  the 
goods. 

Third  plea — ^IJnder  the  Garriei 
that  the  ybIub  of  the  goods  was  i 
clared,  and  that  the  increased 
made  by  the  defendants  in  such 
was  not  paid  by  the  plaintifis  or  a4 
by  the  defendants. 

Replication,  that  the  loss  arcs 
the  felonious  act  of  a  porter  oi 
servant  of  the  defendants  in  the 
of  the  defendants. 

Issue  joined. 

At  the  trial,  which  took  place 
Sittings  in  Middlesex  after  iScinii] 
1878,  before  Denman,  J.,  it  appeal 
on  the  17th  of  July,  1872,  the  pli 
at  Whitehaven,  delivered  a  parci 
taining  the  money  mentioned  in  1 
claration  at  the  defendants'  statioi 
carried  to  Ulverstone.  The  pai 
peared  to  have  been  carried  to  utn 
but  was  never  delivered  to  the  nl 
agent  there,  to  whom  it  was  aad 
The  guard  of  the  train  handed  the 
at  Ulverstone  to  a  porter  of  the 
ants,  and  the  next  day,  the  18 
parcel  porter,  John  Haslam,  absi 
leaving  a  fortnight's  wages  doi 
never  applied  for  those  waffes,  m 
dence  was  g^ven  that  he  nad  | 
America.  The  parcel  having  been 
Mr.  Padmore,  the  station  master, 
on  the  20th  of  July  to  the  police  s 
tendent  Holden,  and  had  a  commm 
with  him. 

It  was  proposed  on  behalf  of  th( 
tiffs,  in  support  of  their  replioat 
prove  the  terms  of  this  conversatio: 
defendants  objected  that  this  coulc 
given  in  evidence,  but  the  learnec 
admitted  it.  Holden  then  swore 
lows — "  I  know  Padmore,  the  stati* 
ter  at  Ulverstone ;  he  is  in  the  o 


Vol.  48.] 


TRINITY  TERM,  1874 


143 


poniioii  of  a  station  master.  I  reoeiyed 
mfcnnalion  from  him.  He  told  me  that 
ft  man  of  the  name  of  John  Haslam  had 
ihsconded  from  the  service,  and  a  money 

rod  was  missingy  and  he  suspected  that 
had  taken  it.    He  said  that  Haslam 


the  parcel  porter,  and  that  he  had 
fthaeanded  on  Saturday  morning.   He  told 
me  of  no  other  person  who  had  absconded. 
I  ccNild  not  find  him." 
The  Jnry  returned  a  verdict  for  the 

fM  was  obtained  calling  upon 
them  to  shew  cause  why  there  should  not 
be  a  new  trial,  on  the  ground  of  the  im- 
proper reception  of  the  above  evidence. 


H.  James  and  B.  T,  Reid  shewed 
cause  against  the  rule. — The  issue  before 
the  jmy  was  whether  the  porter  Haslam 
bad  stolen  the  parcel.  Padmore,  the 
staiion  master,  was  acting  within  the 
scope  of  his  authority  in  giving  instruc- 
tiona  to  Holden  to  make  enquiries  about 
^nff^f"  Moore  v.  The  Metropolitan  BaiU 
«ay  Compofn^  (1),  and  Ooff  v.  The  Cheat 
Northern  Bailway  Company  (2)  shew  that 
he  would  thus  be  acting  within  the  scope 
of  his  duty,  and  that  the  company  must 
have  some  one  at  the  station  with  autho- 
niy  to  act  toir  them  at  once.  It  will  be 
■ad  thai^  even  if  that  be  so,  the  statement 
made  by  Pkidmore  to  Holden  is  not  admis- 
aUe.  Bat  it  is  submitted  that  it  is  dearly 
admissible.  Padmore  would  have  been 
jwlified  in  giving  Hafllam  into  custody, 
and  the  statement  which  he  made  to  Hol- 
den is  evidence  to  support  the  contention 
of  the  plaintifi&  that  Uie  parcel  was  stolen 
bv  Hanlam  ■ 

rABCHiBALD,  J.  —  Suppose  the  action 
had  been  against  an  individual  carrier 
instead  of  a^iinst  a  company  P] 

Yes,  in  such  a  case  the  statement  made 
to  the  police  by  the  individual  would  be 
clearly  admissible,  and  there  is  no  mate- 
nal  difiiarenoe  between  such  a  case  and  the 
pfcsent. 

Price  and  Charles  Crompton^  in  support 
of  the  rule. — The  statements  made  by 
Padmore  to  Holden  prove  no  more  than 

(1)  42  Lav  J.  Bep.  (n.8.)  Q.B.  28 ;  s.  c  Law 
[k.  8  OB.  86. 

2)  8S.8eB.672;  8.6.  80 Law  J.  Bep.  (n.8.) 
148, 


this ;  that  Padmore  entertained  suspicions 
in  consequence  of  the  absence  of  Hn^l^TTi 
that  he,  Haslam,  had  stolen  the  money. 
This  was  no  evidence  to  shew  that  Haftlftm 
had  done  so.  He  may  have  been  absent 
from  illness  or  any  other  cause.  It  was 
a  confidential  communication  from  Pad* 
more  to  Holden. 

[GooKBUBN,  G.J. — ^No ;  I  do  not  think 
it  was  so  at  aJL] 

No  case  can  be  found  in  which  such 
evidence  has  been  admitted. 

[GoGKBUBN,  G.J. — ^Each  case  must  be 
determined  upon  its  own  circumstances ; 
it  appears  to  me  that  there  was  abundant 
proof  of  reasonable  and  probable  cause  for 
suspecting  that  Haslam  had  stolen  the 
parcel,  and  that  Padmore  was  acting 
within  the  scope  of  his  authority  in  giving 
instructions  to  the  inspector.]  , 

The  Qreai  Western  Badhoay  Cornpany 
V.  WHMs  (3),  shews  that  an  admission 
made  by  a  night  inspector  of  a  railway 
station  about  cattle  having  been  left  at 
the  station  could  not  be  given  in  evi- 
dence. In  that  case  Erie,  G.J.,  said, 
'^  I  am  of  opinion  that  the  night  inspector 
is  not  to  be  presumed  to  have  been 
authorised  by  the  company  to  make 
admissions  on  their  behalf  of  things 
gone  by."  That  case  seems  to  have  been 
a  stronger  case  than  the  present,  for  what 
was  said  may  well  have  been  looked  upon 
as  part  of,  the  res  gesUe^  and  therefore  ad- 
missible. No  such  evidence  as  has  been 
admitted  in  this  case  could  be  admitted 
in  a  prosecution  to  prove  that  Haslam 
stole  the  money. 

[Sir  H,  James  suggested  that  in  The 
Oreat  Western  Bailwa/y  Company  v.  Willis 
(3),  the  night  inspector  was  not  acting 
within  the  scope  of  his  authority,  and 
that  the  conversation  did  not  take  place 
till  a  week  after  the  transaction.] 

CoCKBURN,  O.J. — ^I  think  that  this  rule 
must  be  discharged,  and  that  the  evidence 
was,  under  the  circumstances  of  the  case, 
admissible.  The  money  was  sent  to  the 
station  from  which  Haslam  was  believed, 
on  what  I  think  was  abundantly  reason- 
able and  probable  cause,  to  have  absconded 

(3)  18  Com.  B.  Bep.  N.&  748  ^  B.  c  84  Law  J. 
Bep.  (N.S.)  G J".  195, 
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wiib  the  monej,  which  must  be  taken  to 
have  been  the  money  of  the  company 
haying  been  in  their  possession  at  their 
station.  The  money  and  Haslam  both 
disappear  from  the  station.  Piulmore 
was  the  agent  of  the  company.  Suppose 
in  snch  a  case,  a  principal  goes  to  ihe 
police  officer  and  tells  nim  ''a  parcel 
has  been  lost  and  a  person  has  gone 
away  under  such  circumstances  as  that  I 
cannot  doubt  that  he  has  taken  it  ammo 
furandi ;  he  has  gone  away  contemporane- 
ously with  the  parcel  being  lost.  I  have 
a  suspicion  that  he  has  taken  it^  and  I 
will  be  obliged  if  you  will  make  enquiries 
about  it,  and  apprehend  him  if  you  can." 
I  cannot  see,  upon  what  principle  that 
evidence  could  be  excluded  in  an  action 
against  the  principal.  If  that  be  so,  I 
think  that  such  a  statement,  if  made  by 
an  agent  within  the  scope  of  his  autho- 
riiy,  would  also  be  adnussible.  I  think 
it  impossible  to  say  that  a  man  who  has 
the  sole  management  of  a  railway  station, 
and  had  authority  to  cause  a  person  to  be 
apprehended  if  he  had  reasonable  and 
probable  cause  to  suppose  that  a  felony 
had  been  committed,  could  not  have 
authority  to  give  instructions  to  the  police, 
and  could  not  make  snch  communications 
as  would  be  admissible  in  evidence  just  as 
if  they  were  made  by  his  principals. 

QuAiN,  J. — I  quite  agree  with  my  Lord. 
Padmore  had  authori^  to  act  on  behalf 
of  the  defendants,  and  to  put  Holden  in 
motion  to  make  the  enquiry  as  to  what 
had  become  of  the  parcel  of  money.  What 
he  necessarily  said  to  Holden  cannot  be 
excluded  in  this  action.  In  putting  the 
police  in  motion,  he  was  acting  ?H[thin  his 
duty,  and  within  the  scope  of  the  autho- 
rity given  to  him,  Moore  v.  The  Metropo-* 
litan  BaUway  Company  (1)  and  Ooff  v. 
The  Oreat  Northern  Ba/Uway  Gompcmy  (2) 
shew  that  it  is  necessary  that  a  railway 
company  should  have  a  person  on  the  spot 
with  authority  to  act  at  once. 

Archibald,  J. — I  am  of  the  same  opi- 
nion. The  question  is,  was  Padmore  an 
agent  of  the  company  to  bind  them  by 
waskt  he  said  to  Holden  ?  We  must  go  by 
steps.  If  the  statement  had  been  made 
to  Holden  by  an  individual  carrier  it 
would  be  admissible.  Then  is  it  admissi- 
ble if  made  by  an  agent  ?    That  depends 


upon  whether  the  agent  was  acting 
the  scope  of  his  authority,  m 
charge  of  the  station  at  the  time  a 
was  committed,  it  was  his  duty  to  i 
police  in  motion.  That  being  so,  j 
that  he  was  acting  within  the  soopi 
dufy,  that  he  had  power  to  bind  th 
pany ,  and  therefore  that  the  evideo 
admissible. 

Buledudun 

Attorneys — ^Nash,  Field  &  Layton,  for  pi 
Sharp  &  Ullathonid,  for  defeadanti 
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May  30. 

Appeal — Power  to  order  JuMoea 
Costs  —  Summary-  JurisdioHon  •*—  8 
Viet.  c.  32.  s.  3. 

By  the  Criminal  Law  Amendme 
(34  ^  35  Vict.  e.  32.  s.  3)  an  ap^ 
sessions  is  ffiven  against-  amy  6o%\ 
under  the  Act,  By  sub-section  2  the 
lant  shaUy  mthin  seven  days  after  th 
of  appeal  has  ariseUy  give  notice  to  ih 
party  a/nd  to  the  Court  of  swnmarx 
diction  of  his  intention  to  appeal^  and 
ground  thereof  By  svh^sectioth  5  thi 
of  Appeal  may  make  such  order  as  i 
to  he  paid  by  either  party  as  the 
thinks  just. 

The  def&ndamisy  hamng  been  eo^ 
under  the  Act,  gave  notice  of  appeal 
prosecutor  and  the  justices  atpeUy  st 
and  made  the  justices  amd  proseeu 
spondents.  The  justices  did  not  o 
and  the  conviction  was  quashed.  In 
ing  up  the  order  of  sessions  ordering 
spondents,  or  some  of  them,  to  pay  ike 
lant*s  costs,  the  justices  were  nan 
respondents : — 

Held,  that  a  rule  to  strike  out  ao 
of  the  order  as  directed  the  justices  ; 
costs,  must  he  made  absolute,  as 
quite  clear  that  under  the  circus 
there  was  no  power  to  order  them  i 
costs. 

[For  the  report  of  the  above  ca 
43  Law  J.  Rep.  (n.s.)  M.0. 119.] 
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JMkj  23.     } 

JLction — Ooods   Sold    and    Delivered — 
JPkMjfmerU    by    Foreign    Cheque — Presefit- 


fPhe  defendaniy  on  the  27th  of  January y 

^€M/9ce  to  the  plawUiffy  in  payment  of  a  debt, 

'.heqtie  drawn  upon  a  Jersey  bank.    On 

2Bih  the  plaintiff  paid  it  in  to  his 

h€3LnkeT9  in  London^  who,  as  is  customary 

tieith   English  bankers,  sent  it  to  Jersey, 

ft?Here  it  toas  received  by  the   bankers  on 

tA^e  29<A,  on  which  day  the  defendant  had 

f^Awids  in  their  hands.     No  notice  was  taken 

bjf    them  of  a  request  for  payment  sent 

^^ith  the  cheque.      The  plaintiffs  bankers 

^€M^  not  any  ageni  in  Jersey,     Theij  ap» 

f>^ied  again  for  the  cheque  or  the  amount 

^h,ereof  on  Vie  6th  of  February.     In  an- 

•'•^©r  to  this   application   the   cheque  was 

•*^<  back  to  them  with  the  words  "  refer  to 

^^o-wer  "  written  upon  it.    The  Jersey  bank 

*'**<i  stopped  payment  on  the  \st  of  Feb- 

•"^■^y^;— Held,  thai  there  had  been  a  good 

^^^'^^efUment  of  the  cheque,  that  there  had 

^^®*fc  no  laches  on  the  part  of  the  plaintiff  or 

^*»   hankers,  and  thai  tlie  receipt  of  the 

^^^*lue  by  the  plaintiff  did  not  amount  to 

t^^^ifmeni  of  the  amoimt  due. 

^AjcHou  for  goods  sold  and  delivered. 

I^lea,  lunong  others,  payment. 

It  appeared  at  the  tnal,  which  took 

I^^^ce  m    Middlesex,  before    Pigott,  B., 

^*^^t  the  defendant,  who  was  indebted  to 

"^He  plaintiff,  handed  to  him  a  cheqne  for 

^**^  amount,  which  was  drawn  upon  a 

^^xxk  in  the  island  of  Jersey.     The  plain- 

^ff  received  it  at  three  p.m.  on  the  27th 

^^    Jannarj.     The  next  day  he  paid  it  to 

«ia  hankers,  the  Bank  of  England.  They 

^^^^e  no  agent  in  the  island  of  Jersey,  and 

^<5C5ordingly  they  sent  the  cheqne  by  post 

"*<>  the  Jersey  Bank,  where  it  arrived  on 

"tlie  29th,  with  a  letter  asking  payment  of 

^^eamoant.  At  that  time  the  defendant  had 

^Txiplefandsin  the  handsof  the  Jersey  Bank. 

K'o  notice  was  taken  of  the  letter  by  the 

Jersey  Bank,  and  on  the  Ist  of  February 

tliey  stopped  payment.     On  the  6th  of 

'"elxraary  the  Bank  of  England  applied 

^E^n  to  the  Jersey  Bank,  whereupon  tho 

cheque  was  sent  back  to  them  with  tho 

^Ofds  npon  it,  "  refer  to  drawer.'*     Evi- 

^KW  SuuKS,  43.>-Q.B. 


dence  was  given  at  the  trial  that  in  the 
case  of  foreign  cheques  it  was  customary 
with  English  bankers  to  act  in  the 
manner  in  which  the  Bank  of  England 
had  acted  in  sending  the  cheque  on  to 
the  bank  in  Jersey.  It  was  contended, 
on  behalf  of  the  defendant,  that  the  plea 
of  payment  was  supported.  The  learned 
Judge  directed  a  nonsuit,  but  gave  leave 
to  move  to  enter  a  verdict  for  the  plaintiff 
for  751.  A  rule  was  obtained  accordingly. 

M^Intyre  shewed  cause  against  the  rule. 
— ^The  cheque  operated  as  payment,  as 
the  plaintiff  had  made  it  his  own  by 
sending  it  to  the  Jersey  Bank  in  the 
manner  proved  at  the  trial.  It  is  true 
that  evidence  was  given  to  shew  what 
was  the  custom  of  bankers  with  regard 
to  foreign  cheques,  but  no  such  custom 
was  shewn  to  apply  to  the  case  of  a 
cheque  drawn  upon  a  Jersey  bank. 

[QuAiN,  J. — Surely  this  can  properly 
be  c^ed  a  "  foreign  "  cheque.] 

Even  if  that  be  so,  the  plaintiff  was 
guilty  of  laches  in  not  paying  the  cheque 
into  the  Bank  of  England  on  the  27th  of 
January.  If  he  did  not  pay  it  in  on  that 
day  he  should  have  sent  it  direct  to  the 
Jersey  Bank.  If  it  be  held  that  he  was 
not  guilty  of  laches,  his  bankers  either 
made  the  Jersey  Bank  their  agents,  or  they 
themselves  have  been  guilty  of  laches  in 
not  sending  the  cheque  to  some  person 
who  would  act  as  their  agent  in  present- 
ing tho  cheque.  If  this  had  been  done, 
the  cheque  would  have  been  paid  in  due 
course,  for  the  defendant  had  ample  funds 
in  the  hands  of  the  bank. 

[Blackburn,  J. — ^The  defendant  must 
shew  that  the  cheque  has  been  dis- 
honoured through  the  misconduct  of  tho 
plaintiff.  If  there  is  any  doubt,  it  seems 
to  be  upon  the  question  whether  there 
ought  not  to  have  been  some  more  prompt 
demand  made  by  the  Bank  of  England 
when  it  was  aware  that  the  Jersey  13  vnk 
neither  returned  the  money  nor  sent  back 
the  cheque.  We  will  hear  the  other 
side  before  going  into  any  of  the  other 
questions.] 

A.  W.  Clarice,  in  support  of  the  rule. — 
The  act  of  the  defendant  in  handing  the 
cheque  to  the  plaintiff  docs  not  amount 
t J  payment.   The  plaintiff  was  not  bound 
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this  was  the  oastomary  way  with  respect 
to  foreign  cheques,  which  would  include 
cheqaes  drawn  upon  the  Jersey  Bank. 
It  was  to  be  expected  that  that  bank 
would  have  g^ven  an  answer  whether  the 
UDOimt  would  be  paid   or    the  cheque 
dishonoured.     Was  not  this  a  good  pre- 
sentment?    The  bank  stopped  on  the 
Ist  of  February.     The  judraients  of  the 
Jadges  in  Hare  v.  Henty  (1),  referring  to 
Bid^ord  y.  lUdge  (7),  and  Lush,  J.,  in 
Pfideaux  ▼.  Criddle  (2),  indicate  that  this 
would  be  a  good  presentment.     We  must 
tike  it  that  uie  cheque  was  presented  in  the 
jm>per  and  usual  mode,  and  that  being  so, 
it  appears  to  me  that  there  was  no  laches, 
tiiat  there  was  a  sufficient  presentment 
in  due  time,  and  that  the  cheque  was 
dishonoured.       That  is  the  only  point 
whidi  is  before  us,  and  I  think  that  on 
principle  and  abo  upon  authority,  the  rule 
should  be  made  absolute. 

Aechibald,  J. — I  am  of  the  same 
Ofnnion.  I  Ofnly  wish  to  say  that  the 
qnestion  is  simply  whether  the  plaintiff 
ass  adopted  the  usual  and  proper  course, 
so  that  the  cheque  was  presented  in  due 
lime^  or  whether  there  has  been  such 
kehea  as  will  prevent  him  from  so  con- 
tending.  Now  I  think  that  strong  evi- 
dence must  be  given  to  shew  that  a 
dieque  has  been  accepted  as  an  absolute 
payment.  K  it  has  been  dishonoured  it 
ceases  to  be  of  any  value,  but  if  there  has 
beoi  such  laches  in  the  person  accepting 
it  that  he  can  be  said  to  have  made  it  his 
own,  it  may  be  treated  as  payment.  Here 
it  was  clear  that  the  cheque  was  pre- 
sented in  the  proper  course.  It  must 
bare  been  taken  to  have  been  presented 
on  the  29th,  and  to  have  been  dishonoured 
on  that  day. 

13Me  absolute. 


AtUmcjs— Johnson    &  Weatheralls,  for   plain- 
tiff; CkHutenay  &  Croome,  for  defendant. 


1874. 
June  8 
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1)B  WOLF  V.  THE  ABCHAKQEL 
HABITIME  BAKE. 


(7)  2  Gbunpb.  537, 


Manne  Insurance — Voyage — "  At  and 
from  ** — Delay  in  an'wing  at  Port — Under- 
writer — Action, 

On  the  \^th  of  July  a  voyage  policy  was 
effected  upon  a  ship  "  at  and  from  Mon^ 
treat  to  Monte  Video  ^^  at  a  premium  of 
two  per  cent.  The  ship  was  at  sea  on  a 
voyage  intended  to  end  at  Montreal,  and 
did  not  arrive  there  until  the  SOth  of  August^ 
so  that  the  voyage  to  Monte  Video  was 
changed  from  a  summer  voyage  to  a 
winter  voyage,  whereby  the  risk  and  the  rate 
of  premium  were  materially  affected.  The 
delay  between  the  making  of  the  policy  and 
the  commencement  of  the  risk  intended  to 
be  insured  against  was  unreasonable,  but  it 
was  occasioned  by  matters  beyond  the  con- 
trol of  tJie  assured.  At  the  time  of  effecting 
the  policy,  no  question  was  asked  by  the 
underwriter  as  to  where  the  ship  was^  nor 
was  any  information  offered  by  the  as* 
sured : — Held,  that  the  risk  being  ma- 
terially varied,  the  underwriters  were  not 
liable  to  an  action  upon  the  policy. 

This  was  an  action  upon  a  voyage 
policy  on  a  ship  at  and  from  Montreal  to 
Monte  Video,  to  recover  the  loss  of  freight 
on  a  part  of  the  cargo  washed  overboard, 
and  also  the  contribution  of  the  freight 
to  the  general  average  loss  in  respect  of 
the  part  sacrificed. 

The  defendants  pleaded,  fourthly.  That 
the  ship  was  not  at  Montreal  within  a 
reasonable  time,  being  a  delay  materially 
varying  the  risk. 

At  the  trial,  which  took  place  in  the 
Mayor's  Court,  it  appeared  that  the  policy 
was  effected  on  the  13th  of  July,  when 
the  ship  was  on  a  voyage,  which  was 
intended  to  end  at  Montreal.  The  de- 
fendants were  not  told  where  she  was 
nor  did  they  enquire  of  the  plaintiff's 
broker.  She  did  not  arrive  at  Montreal 
until  the  30th  of  August.  Her  voyage 
from  that  place  would  therefore  be  a 
winter  voyage  instead  of  a  summer  voyage, 
and  the  rate  of  premium  would  have  been  a 
higher  one.  Evidence  was  offered  on 
behalf  of  the  plaintiffs  to  prove  that  the 
delay  in  arriving  at  Montreal  was  not 
voluntary  on    their  part,    but  was  oc« 
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casioned  bj  perils  of  the  seas  on 
the  voyage  oat  to  Montreal.  This  evi- 
dence was  rejected  bjr  the  Common  Ser- 
jeant, who  tried  the  caase,  and  the  jury 
rotnmed  a  verdict  for  the  defendants, 
tinding  that  the  delay  was  unreasonable, 
and  that  the  risk  was  thereby  materially 
changed.  The  Common  Serjeant  gave 
leave  to  move  in  this  Court  for  a  new 
trial  on  the  ground  of  the  rejection  of 
evidence. 

A  rule  was  subsequently  obtained. 

0.  Bowen  shewed  cause  against  the 
rule  (on  April  30). — He  referred  to  HnU 
v.  Cooper  (1),  Mount  v.  LarJcins  (2),  Small 
V.  Gibson  (3),  Maude  and  Pollock  on  Mer- 
chant  Shipping^  3rd  edit.  355,  Pa/rh  on 
Marine  Insurance,  63,  Phillips*  Law  of  Lu 
surance,  5th  edit.  vol.  i.  p.  690. 

Benjamin  and  Aspland  supported  the 
rule,  referring  to  the  authorities  men- 
tioned above,  and  in  addition  to  Beckwith 
V.  Sydehotham  (4),  Vdllance  v.  Dewar  (5), 
and,  in  a  note  to  that  case,  Ougier  v.  «7bn- 
nings  (6),  Grant  v.  King  (7),  PhiUips  v. 
Irving  (8),  Maivhall  on  Marine  Insu- 
ranee,  p.  366,  Philips*  Law  of  Insurance, 
8.  924,  Driscoll  v.  Passm/yre  (9),  Jones  v. 
The  Neptune  Marine  Insura/nce  Com- 
pany (10),  Brine  v.  Featherstone  (11). 

Our,  ado,  vtdt. 

The  judgment  of  the  Court  (12)  was 
(on  June  8)  read  by 

(1)  14  East,  470. 

(2)  8  Bing.  108.;  8.  c  1  Law  J.  Bep.  (n.s.) 
C.P.  20. 

(3)  16  Q.6.  Bep.  128, 158 ;  s.  c.  19  Law  J.  Bep. 
(w.s.)  Q.B.  147. 

(4)  1  Campb.  116. 
(6)  1  Campb.  504. 

(6)  1  Campb.  505  (a). 

(7)  4  Esp.  175. 

(8)  7  M.  &  G.  326 ;  8.  c,  13  Law  J.  Bep.  (n.s.) 
C.P.  145. 

(9)  1  Bob.  &  P.  200. 

(10)  41  Law  J.  Bep.  (n.s.)  Q,B.  370 ;  s.  c.  Law 
Bep.  7  Q.B.  702. 

(11)  4  Taunt  869. 

(12)  Cockbum,  C.J.;  Blackburn,  J.;  and 
Lush,  J. 


Blagkbubh,  J. — This  was  an  f 
tried  in  the  Mayor's  Court  befop 
Common  Serjeant. 

The  action  was  on  a  voyage  poli 
ship  *'  at  and  from  Montreal  to  ] 
Video." 

The  fourth  plea  on  which  aloi 
question  arises,  was  that  the  shi] 
not  at  Montreal  within  a  reasonable 
being  a  delay  materially  varying 
risk. 

The  facts  as  to  this  were  that  the 
was  effected  on  the  13th  of  July 
premium  of  two  per  cent.  No  qu 
was  asked  by  the  underwriter  as  to 
the  ship  then  was,  and  no  infori 
was  offered  by  the  assured,  but  i] 
she  was  then  at  sea  on  a  voyage  int 
to  end  at  Montreal. 

She  did  not  arrive  at  Montreal  i 
30th  of  August. 

Evidence  was  given  that  the  de 
the   arriTOl   at    Montreal   change 
voyage    &om  a    summer  voyage 
winter  one,  which  materially  afifeot 
risk  and  the  rate  of  premium. 

Evidence  was  offered  on  the  part 
plaintiffs  that  the  delay  in  airivi 
Montreal  was   not    voluntary  on 
part,  but  was  occasioned  by  perils 
seas  on  the  voyage  out  to  Montreal. 

The  Common  Serjeant  rejectee 
evidence,  giving  leave  to  the  plain 
move  in  wis  Court  for  a  new  t>i 
this  ground. 

The  case  was  then  left  to  the  jur 
found  that  the  delay  was  unreasc 
and  that  the  risk  was  thereby  mat 
changed. 

A  rule  nisi  was  obtained  for  i 
trial,  which  was  argued  in  last 
before  my  Lord  and  my  brother 
and  myself,  when  the  Court  took  t 
consider. 

As  the  evidence  was  rejected,  w< 
consider  the  case  as  if  it  had  been  rec 
and  had  established  what  it  was  < 
to  prove,  and  as  if  the  jury  had 
not  only  as  they  have  done  that 
was  unreasonable  delay  betweei 
making  of  the  policy  and  the  comi 
ment  of  the  risk  intended  to  be  i: 
against,  materially  altering  that  ric 
also  that  the  delay  was  occasioi] 
matters  beyond  the  control  of  the  as 
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And  tben  we  have  to  determine  whether 
iittt  'wxsnld  be  a  defence  or  not. 

Ko'fcliing  would  seem  easier  than  for  the 
parties  making  a  policy  to  insert  a  few 
iroidfi  preventing  all  possibility  of  dis- 
pute on  SQch  a  point. 

If  -the  insurance  had  been  in  this  case 
ai  &ve  per  cent.,  to  return  three  per 
cent,  if  the  ship  was  at  Montreal  on  or 
before  some  named  day,  there  would  have 
been  no  question  but  that  the  under- 
writers would  in  this  case  have  been 
liable,  and  the  assured  would  not  have 
^^  to  pay  the  winter  premium  unless 
the  underwriter  ran  the  winter  risk. 

If  the  underwriters  had  inserted  "  war- 

''^i^ted  to  be  at  Montreal  on  or  before  " 

■oine  named  day,  there  can  be  no  doubt 

that  the  risk  would  not  have  attached, 

And  in  either  case  by  naming  a  fixed 

««y  the  controversy  as  to  when  the  risk 

*^®canie  varied  woald  be  avoided.     But 

^^  are  informed  that  in  practice  there 

^^  great  if  not  insuperable  difficulties  in 

f*^  way  of  introducing  unusual  clauses 

^to  policies,  and  that  brokers  prefer  the 

^^2^  of  causing  litigation  at  the  expense 

5^  their  customers  to  the  risk  of  frighten- 

2^   away  custom  by  proposing    some- 

^^g  unusual.     We  must  anticipate  that 

ehcies  will  continue  to  be  made  as  this 
^^  B  been,  and  the  question  before  us  is 
^*^er^ore  one  of  considerable  importance. 
^^^Xt  is  quite  clear  that  the  words  '^  at  and 
^T^^xi "  a  particular  place  do  not  import 
^^^^hcr  a  warranty  or  a  representation  that 
,^^^^  result  at  the  time  of  making  the 
^^licy  is  abeady  at  the  place.  In  HuU 
^  Cooper  (1),  decided  in  1811,  the  case 
one  of  an  insurance  on  goods,  ''at 
from  Heligoland  to  a  port  in  the 
tic."  At  the  time  when  the  policy 
effected,  the  13th  of  August,  the  ship 
in  the  Thames,  which  &ct  was  known 
the  assured,  and  not  communicated. 
i  did  not  sail  from  the  Thames  till  the 


^^"^h  of  August,  a  fortnight  later,  which 
/^^"terfifcct  could  not  have  been  known  to  the 


at  the  time  of  making  the  poHcy, 

it  had  not  then  happened. 

The  plaintiff  having  obtained  a  verdict, 

'faction  for  a  new  trial  was  refused.     It 

pears  from  the  report  as  if  the  counsel 

t^o  moved  treated  the  case  entirely  as 

of  concealment,  and  not  as  one  of  a 


change  of  risk ;  but  Lord  Ellenborough 
in  his  judgment  separates  the  two  ques- 
tions. He  says,  "  when  a  broker  pro- 
poses a  policy  to  an  underwriter  on  a 
ship  at  and  from  a  certain  place,  it  im- 
ports either  that  the  ship  is  there  at  the 
time,  or  shortly  will  be  there ;  for  if  she 
is  only  to  be  there  at  a  distant  period 
that  might  materially  increase  the  risk. 
But  it  has  never  been  understood  tha 
the  terms  of  such  a  policy  necessarily  im- 
ported that  the  ship  was  at  the  place  at 
the  veiy  time,  so  as  to  make  the  assured 
guilty  of  deception  if  she  were  not.**  So 
Ikr  he  is  dealing  with  the  non-disclosure 
of  the  fru;t  that  the  ship  was  in  the 
Thames  on  the  13th  of  August.  He  then 
proceeds  :  *'It  was  a  question  for  the  jury 
whether  the  intervening  period  materially 
varied  the  risk  in  this  instance,  the  in- 
terval being  from  the  1 3th  to  the  27th  of 
August,  with  the  additional  days  which 
elapsed  from  her  sailing  till  she  reached 
Heligoland,  and  the  jury  were  not  per- 
suaded that  the  risk  was  thereby  varied 
and  found  for  the  plaintiffs.*'  And 
Bayley,  J.,  says,  '^  It  was  a  question  for 
the  jury  to  say  whether  the  delay  in 
reaching  Heligoland  for  so  many  days 
after  the  policy  was  effected  materially 
varied  the  risk.*' 

The  affirmative  decision  here  is,  that 
a  delay  not  varying  the  risk  does  not  dis- 
charge the  underwriter ;  but  the  opinion 
is  expressed  that  a  delay  materially  vary- 
ing the  risk  does  discharge  the  under- 
writer, though  that  was  not  the  very 
point  decided. 

In  Ihnscoll  v.  Passmore  (9),  in  1798, 
where  an  analogous  question  arose  and 
the  plaintiff  recovered,  it  was  stated  in 
the  report  'Hhat  it  was  in  evidence  that 
the  difference  of  season  arising  from  this 
delay  did  not  vary  the  risk.**  Brine  v. 
Featherstone  (11)  came  before  the  Court 
on  a  rule  to  enter  the  verdict  on  a  point 
reserved  at  the  trial,  and  the  Court  in 
Banc  had  not  to  consider  whether  the 
delay  was  such  as  to  discharge  the  under- 
writers. The  facts,  as  stated  in  the  repoi-t, 
appear  to  be  such  as  would  have  afforded 
evidence  that  the  delay  was  such  as  to 
vary  the  risk,  but  if  that  defence  was 
raised  at  Nisi  Prius,  which  does  not  ap- 
pear to  have  been  the  case,  there  ma^ 
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have  been  some  other  evidence  not  stated 
in  the  report  which  justified  the  finding 
of  the  jury. 

Neither  of  those  cases  can,  as  we  think, 
be  considered  in  conflict  with  Hull  y. 
Cooper  (1). 

The  case,  however,  that  comes  nearest 
to  the  present  is  that  of  Mount  v.  Larhiiia 
(2).  In  that  case  the  facts  were  found 
in  a  special  verdict,  a  part  of  which  onlj 
is  set  forth  in  the  report.  The  policy 
was  on  the  ship  AquUa,  at  and  from 
Singapore  and  Batavia,  both  or  either,  to 
the  ship's  port  of  discharge  in  Europe. 

In  the  report  it  is  said  that  it  was 
found  that  the  policy  was  entered  into  on 
the  28th  of  February,  1824,  that  the  ship 
sailed  from  England  in  the  beginning  of 
September,  1823,  on  a  voyage  to  the  Cape 
of  Oood  Hope,  Van  Diemen*s  Land  and 
Sydney,  and  thence  to  Singapore. 

It  is  not  stated  in  the  report  that  it 
was  known  to  the  underwriters  that  she 
was  bound  on  this  preliminary  voyage, 
but  it  is  scarcely  possible  that  it  should 
be  otherwise,  and  m  the  judgment  of  the 
Court  it  is  assumed  throughout  that  it 
was  known  to  them.  The  jury  found 
that  there  was  ''unreasonable  and  un* 
justifiable  delay  between  the  making  of 
the  said  policy  of  assurance  and  the  com- 
mencement of  the  risk  intended  to  be 
insured  against."  On  this  the  Court  of 
Common  Pleas  decided  in  favpur  of  the 
defendants,  saying,  *'We  must  intend 
that  the  risk  was  in  fact  varied,  and  con- 
sequently the  underwriters  discharged." 

This  would  be  precisely  in  point  were 
it  not  that  it  was  there  expressly  found 
that  the  delay  was  unjustifiable,  and  that 
in  the  present  case  the  plaintifis  have  not 
been  allowed  to  give  evidence  to  shew 
that  the  delay  was  not  from  any  taxdi  of 
theirs. 

The  ground  on  which  the  judgment 
delivered  by  Tindal,  C.J.,  in  Mount  v. 
Larkins  (2),  is  based  is,  that  "  The  under- 
writer has  as  much  right  to  calculate  the 
outward  voyage  on  which  the  ship  is  then 
engaged  being  performed  in  a  reasonable 
time  and  without  unnecessary  delay,  in 
order  that  the  risk  may  attach,  as  he  has 
that  the  voyage  insured  shall  be  com- 
menced within  a  reasonable  time  after  the 
risk  has  attached.     In  either  case  the 


effect  is  the  same  as  to  the  nnderv 
who  has  another  risk  substituted  ii 
of  that  which  he  has  insured  against 
in  both  cases  the  alteration  is  occaf 
by  the  wrongful  ad  of  the  insured  hifi 
This  may  be  relied  on  as  an  express 
opinion  that  the  delay,  if  necessary ^ ' 
not  discharge  the  underwriters.  I< 
be  so  where  the  fact  that  the  vessel 
a  preliminary  voyage  is  known  and 
municated  to  the  underwriter,  so 
make  that  the  basis  of  the  contract 
it  seems  to  have  been  understoc 
Tindal,  C.  J.,  that  the  principle  on ' 
the  cases  of  Vallance  v.  Dewar  (6 
Ougier  v.  Jennings  (6)  were  decide 
on  the  ground  of  notice.  He  says, 
same  principle  is  admitted  in  the  ca 
Vallance  v.  Dewar  (5)  and  Ougi 
Jennings  (6)  in  a  note  to  that  ca 
both  of  which  it  is  admitted  that  a 
in  the  commencement  of  the  risk,  I 
interposition  of  an  intermediate  v 
not  communicated  to  the  widerw 
would  discharge  the  policy,  unless 
intermediate  voyage  was  one  whicl 
made  usually  and  according  to  the  ( 
of  the  trade  in  which  the  ship  wai 
engaged,  which  would  be  equivdk 
notice  to  the  underwriters." 

We  need  not  in  the  present  case  < 
how  that  is,  for  there  was  no  commi 
tion  made  to  the  underwriters  : 
where  the  ship  was  at  the  time 
the  policy  was  made.  And  we  thi 
under  such  circumstances,  not  mi 
whether  the  delay  which  varies  tb 
was  occasioned  by  the  fault  or  the 
fortune  of  the  assured.  In  eithei 
the  risk  is  equally  varied. 

Where  the  alteration  in  the  con 
the  voyage  after  the  risk  has  att 
is  justified  by  necessity,  it  does  noi 
the  risk.  The  underwriter  has  v 
taken  to  insure  the  vessel  durin 
usual  and  proper  course  of  the  a 
ture.  Now,  though  under  ordinal 
cumstances  the  usual  proper  course 
voyage  is  to  proceed  direct,  or,  if  c 
by  a  hostile  cruiser,  or  forced  tc 
before  a  storm,  to  go  out  of  the 
course,  the  underwriter  takes  his  c 
of  the  vessel  being  forced  to  do  so. 
the  underwriter  does  not  take  upon 
self  any  part  of  the  risk  of  the  ' 
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being  delayed  so  long  as  to  vary  the  risk, 

by  periLi  of  the  sea  or  otherwise,  on  its 

pftssage  to  the  port  where  the  risk  is  to 

atta<^.    This  seems  involved  in  the  deci- 

lioa    of  Hull    V.   Cooper    (1),  that  the 

tssored  is  not  bound  to  conunnnicate  to 

the  anderwiiter    the   place    where    the 

▼essel  is  at  the  lime  of  insurance.     For, 

if  the  time  when  the  risk  is  to  attach 

mi^ht  be  indefinitely  delayed  by  perils 

aflPeciing  the  passage  from  the  place  where 

tbe  vessel  was,  it  must  be  material  to  the 

i^x^derwriter  to  know  what  that  place  is. 

I^  on  the  other  hand,  at  whatever  place 

^be  ship  then  is,  the  risk  is  not  to  attach 

WTileoo  the  vessel  in   fact  arrives  at  the 

post    within  a   proper  time,    it   is   not 

~      terial    to    the    underwriter  at  what 

the  ship  then  is. 

The  position  is  laid  down  in  1  Phillips 

Insurance,  p.  379,  sect.  690,  "  That  it 

Stti  implied  understanding  that  the  risk 

to  commence  within  a  reasonable  tunc, 

the  policy  contains  some  express 

proTision  on  the  subject." 

He  elsewhere,  1   vol.  332,  sect.  602, 
expresses  a  hesitating  opinion  that  a  re- 
presentation, though  not  embodied  in  the 
policy,  may  have  tibe  effect  of  qualifying 
or  rebutting  an    understanding   that  is 
only  implied.     As  already  said,  we  are 
not  now  called  upon  to  decide  how  this 
may  be,  as  in  the  present  case  there  was 
ncdther  representation  nor  express   pro- 
vision in  the  policy.     We  think,  at  all 
erents,  in  the  absence  of  a  representa- 
tioD,  that  in  a  pohcy  "at  and  from  a 
port,"  it  is  an  implied  understanding  that 
^  vessel  shall  be  there  within  such  a 
^  that  the  risk  shall  not  be  materially 
^'^l^  otherwise  the  risk  docs  not  attach. 
^  rale  therefore  must  be  discharged. 

Bide  diacliarged. 


BRIDGES  V,  THE  NOBTH  LONDON 
RAILWAY  COMPANY. 


Attorn 


-^W.  Flux,  for  plaintiffs;  G.  Ashley  & 
Te«,  for  defendants. 


[IN  THE  HOUSE  OF  LORDS.] 

1873. 

July  4. 

1874 

Maj  15; 

June  22. 

Railway  Company  —  Negligence  —  Evi' 
dence — Invitation  to  Alight — Calling  otU 
Name  of  Station— 9  8f  10  Vict,  c.  93. 

In  an  auction  brought  under  Lord  Camp' 
heiU's  Acty  9  ^  10  VicL  c.  93,  against  a 
railway  company,  for  negligently  causing 
the  death  of  one  of  their  passengers,  U 
appeared  that  the  deceased,  who  was  short' 
sighted,  was  in  the  habit  of  travelling  daily 
from  Highbury  station  to  Broad  Street  sta^ 
tion,  and  back.  One  evening  after  dark  tlie 
deceased  arrived  at  Highbury  station  in  one 
of  tJie  company^s  trains.  The  train  was 
stopped  when  part  of  it  was  brought  up  to 
the  platform  and  part  of  it  wa^  in  a  tunnel, 
through  which  the  station  is  approached  from 
Broad  Street  station.  Fart  of  the  platform 
runs  a  short  distance  into  the  tunnel,  and 
from  the  end  of  the  platform  a  slope  leads 
dotvn  to  the  level  of  the  line.  On  tJie  night 
in  question  there  was  a  quantity  of  hard 
rubbish  from  one  to  two  feet  high  lying 
along  beyond  the  slope.  The  carriage  in 
which  the  deceased  was  riding  was  pulled 
up  opposite  this  rubbish,  at  the  distance  of 
twentij'Seven  feet  from  the  mouth  of  the 
tunnel.  After  the  train  had  stopped,  a 
passenger  in  the  next  carriage  gave  evidence 
thai  he  heard  the  company*s  servant  call 
out  "  Highbury ; "  that  he  got  out ;  that  he 
then  heard  called  out,  "  keep  your  seats ;  " 
tlmt  he  then  heard  a  groan,  and  going  to 
the  sound  found  the  deceased,  lying  partly 
on  the  rubbish,  and  paHly  with  his  legs  on 
the  rails  between  the  wheels,  and  having  sus» 
tained  such  internal  injuries  in  attempting 
to  alight  from  the  carriage  that  he  died 
soon  afterwards.  The  wheels  of  the  carnage 
had  not  gone  over  the  deceased,  the  train 
must  therefore  have  been  at  a  stand-siill 
long  enough  for  the  passenger  who  gave 
evidence  to  alight,  and  then  to  proceed  in 
tlie  darkness,  and  to  find  the  deceased  in 
the  situation  described.  The  tunnel  was 
dark,  being  filled  with  steam,  but  there  was 
a  lamp  at  the  end  of  the  tumiel.  The  Judge 
at  Nisi  Prius  having  on  this  evidence  di- 
rected a   nonsuit, -^^  Held    (^reversing   the 
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judgments  of  the  Exchequer  Chamber  and 
Queen*8  Bench)  that,  withcml  laying  doum 
any  rule  as  to  the  effect  in  all  cases  of 
the  company^ 8  servant  calling  out  the  name 
of  the  station,  the  evidence  of  the  calling 
out  the  name  in  this  case,  coupled  foith  the 
stoppage  of  the  train,  and  the  interval  of 
time  which  elapsed  before  it  was  again 
moved  on,  was  evidence  which  ought  to  have 
gone  to  the  jury,  as  it  was,  in  the  absence 
of  rebutting  evidence  on  the  part  of  the  com* 
pany,  sufficient  to  authorise  their  finding 
a  verdict  for  the  pUuntiff, 

This  was  an  appeal,  on  a  case  stated, 
from'  a  judgment  of  the  Court  of  £k- 
cheqner.  Chamber,  affirming  a  judgment 
of  the  Court  of  Queen's  Bench,  upon  an 
appUcniian  by  the  appellant  in  an  action 
against  the  respondent  company,  to  re- 
cover compensation  for  the  death  of  her 
husband  through  the  alleged  negligence  of 
the  company,  for  a  rule  to  enter  the  ver- 
dict in  the  appellant's  favour  for  1,200Z., 
the  amount  at  which  the  jury  had  assessed 
her  damages. 

The  declaration  stated  that  the  appel- 
lant was  the  executrix  of  her  late  husband, 
Robert  Hill  Bridges ;  that  the  respondent 
company  had  for  reward  received  the  said 
Robert  Hill  Bridges  as  a  passenger,  to  be 
carried  by  them  as  carriers  from  Broad 
Street  station  to  Highbury  station  on 
their  line ;  that  the  respondents  did  not 
use  due  and  proper  diligence  in  and  about 
the  carrying  him  as  such  passenger,  and 
so  negligently  conducted  themselves  that 
he,  whilst  getting  out  and  descending 
from  a  carriage,  was  cast  down  upon  the 
ground,  and  was  thereby  so  greatly  in- 
jured that  he  died  within  twelve  months 
next  before  the  suit  was  brought. 

The  defendants  pleaded  not  guiliy,  and 
issue  was  joined. 

The  facts  were  stated  in  a  case  which 
was  settled  by  Blackburn,  J.,  the  learned 
•Judge  who  tncd  the  action,  and  were  ns 
fallows. — 

The  respondents,  the  North  London 
Railway  Company,  were  the  owners,  and 
had  the  maiingcmcnt  of  a  line  of  railway 
from  Broad  Street  to  Highbury. 

The  action  was  brought  under  liord 
Campbell's  Act  by  the  appellant,  to  re- 
cover  compensation  for  the  death  of  her 


husband,  Robert  Hill  Bridges,  whi 
curred  under  the  following  circumsii 

The  deceased  was  a  man  of  about 
two  years  old,  and  very  short-si^ 
and  had  been  resident  in  the  West  ] 
for  the  greater  portion  of  his  life.  A 
time  of  the  accident  he  was  livi] 
Arundel  Square,  close  by  the  responi 
station  at  Highbury. 

The  deceased  was  a  season  ticket-I 
upon  the  line,  and  was  in  the  daily 
of  going  in  the  morning  to  and  reta 
in  the  evening  from  his  place  of  bui 
by  the  railway  from  and  to  Higl 
station,  to  and  from  Bmaii  fljuijl  igt 

On  ^Etib  night  of  the  20th  of  Jan 
1869,  the  deceased  left  Broad  I 
station  at  6.40  p.m.,  in  a  train  cons 
of  five  or  six  carriages,  the  last  cai 
being  a  second  class,  and  the  deo 
was  seated  in  about  the  centre  of 
carriage.  The  train  arrived  at  Higl 
at  a  few  minutes  to  seven  o'clock. 

Approaching  the  station  at  Higl 
from  Broad  Street^  you  enter  a  tnni 
about  150  feet  in  length,  and  then 
slope  from  the  platform,  which  for  a 
distance  runs  under  the  tunnel,  a1 
same  level  as  the  station  proper,  doi 
the  level  of  the  line,  and  at  the  end  c 
slope  a  quantity  of  hard  rubbish  oi 
night  in  question  lay  within  the  tn 
The  station  is  lighted,  a  lamp  is  p 
at  the  mouth  of  the  tunnel,  but 
under  it.  The  train  on  this  ooc 
entered  the  tunnel  and  stopped,  hi 
two  of  the  carriages  were  inside  the  tu 

A  passenger  who  was  in  the  last 
riage  but  one  was  called  as  a  witness 
gave  evidence  that  he  heard  "  Highb 
called  at  the  far  end  of  the  platform ; 
he  got  out,  and  after  he  got  out  he 
warning,  "  keep  your  seats,"  after  n 
the  train  moved  on  to  the  station, 
witness  hearing  a  groan,  proceeded  fa 
back  into  the  tunnel,  and  found  th 
ceased  lying,  with  his  legs  across  the 
between  the  wheels  of  the  carriage 
his  body  on  the  rubbish.  The  whech 
not  touched  his  lep^s  or  body.  He 
lying  about  ten  feet  from  the  end  o: 
slope,  and  further  within  the  tunnel, 
was  found  to  have  broken  his  leg  i 
tempting  to  alight,  and  to  have  rec« 
mortal  internal  injuries  by  his  fall. 
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iamiel  was  filled  wiiih  fiteam,  the  night 
being  damp. 

It  was  admitted  at  the  trial  that  death 
eDiaed  fipom  the  injame  Bostained  through 
tbe  aooideiit. 

Blaokbiini,  J^  before  whom  the  oause 
was  tried,  being  of  c^union  thiskt  there 
was  no  evidenoe  of  negligence  for  the  jnrj, 
liOMuited  the  appellant ;  but,  owing  to  a 
rtrang  expreaaion.  of  opinion  bj  tiie  jury 
IB  her  Ayout;  tibe  Judge  reserved  leave  to 
Uie  appdant  to  enter  a  verdict,  if  the  Gonrt 
diooU  oonsider  that  i^iere  was  any  evi- 
dflooe  of  negligence  on  the  part  of  the 
Tmpondenim  wmoh  oonld  be  jproperly  left 
to  the  jozy,  and  took  tiie  opmion  of  the 
jny  as  to  the  amount  of  damages,  which 
tiMj;  asseased  at  1,2001. 

The  i^ipellant,  in  pursuance  of  the  above 
kafOy  applied  for  a  rule  to  shew  cause 
wi^  tlie  vardiot  should  not  be  entered  in 
hflr  &voar  for  the  said  sum  of  1,2002. 

libertj  was  given  to  the  Court  to  draw 
any  infiBKooea  or  find  any  &ots  from  the 
ftete  stttbed  in  the  case,  and  the  pleadings 
snd  jdeaa  thereto  subjoined,  which  formed 
part  of  the  case. 

The  Court  of  Queen's  Bench  having 
lefnaed  the  nJe,  the  plaintiff  appealed 
to  the  Court  of  Bxohequer  Chamber, 
wUeh  Court  by  a  majori^,  consisting  of 
Bkamwell,  B.,  Channell,  B.,  Pigott^  B., 
and  Ckasby,  B.  (Kelly,  C.B.,  Willes,  J. 
and  Keating,  J.,  dissenting),  affirmed  the 
jadffBient  of  tiie  Court  of  Queen's  Bench. 

nomthat  decision  the  appellant  now 
appealed  to  tiiis  House. 

He»rtf  Jamei  and  Kem^^  for  the  appeL 
laut,  dted  Foy  v.  The  London^  Brighton 
oad  Somik  Ooiui  BaUway  Oompcmy  (1), 
Bmer  v.  The  QretU  Weriem  BaUtoay  Oam^ 
pmmff  (2%  Ooekle  v.  The  London  and  SotUh 
BariemBadboay  Company  (8),  Praeger  v. 
The  Bfitki  and  Exder  Eaikoay  Oompanu 
(4),  and  OiU  v.  The  Manehesier  and  Bh^^ 
field  BaOway  Company  (5). 


(1)  18  Com.  B.  Rep.  NJ9.  225. 
(2)38-  - 


Iaw  J.  Bep.  (ir.s.)  Bseh.  67 ;  b.  e.  Lav 
Ba'4  Esch.  117. 

(3)  89  Lav  J.  Bep.  (h.8.)  CP.  226 ;  s.  c.  Lav 
Sm.  6  C P.  467. 

(4)  Lav  Bepi  5  CP.  460,  n.  1. 

(6)  42  Lav  J.  Bep.  (nji.)  Q3.  89;  s.  e.  Law 
te.  8  Q.B.  186. 
ftnr  anoa.  48.— Q.B. 


Sir  John  Karalake,  Aspmall,  and  Shield^ 
for  the  defendants,  cited  Toomey  v.  The 
London^  Brighton  and  South  Coast  Badl- 
way  Company  (6),  Oee  v.  The  Metropolitan 
BaHway  Company  (7),  Crafter  v.  The  Me» 
tropoUian  BaHway  Company  (8),  and 
Adamis  v.  The  Lancashire  and  Yorkehi/re- 
Batlway  Company  (9). 

The  Judges  were  summoned,  and  E[elly, 
C.B. ;  Martin,  B. ;  Keating,  J. ;  Brett,  J. ; 
Denman,  J. ;  and  Pollock,  B.,  attended. 

The  following  question  was  last  session 
submitted  to  the  Judges :  Whether  on  the 
£Eu;ts  stated  in  the  Special  Case,  and  having 
regard  to  the  liberty  thereby  given  to  the 
Court  to  draw  any  inference  or  find  any 
&cts  from  the  £EU>ts  therein  stated,  there 
was  evidence  of  negligence  on  the  part 
of  the  respondents  which  ought  to  have 
been  left  to  the  jury  P 

The  Judges  answered  as  follows — 

Pollock,  B. — My  answer  to  the  ques- 
tion which  has  been  submitted  by  your 
Lordships  in  this  case  to  the  Judges  is 
in  the  affirmative. 

The  general  rule  which  prescribes  the 
duty  of  the  Judge  presiding  at  Nisi  Prius 
when  the  question  is  raised  whether  at 
the  close  of  the  plaintiff's  case  there  is 
evidence  which  ought  to  be  left  to  a  jury, 
is  laid  down  in  the  judgment  of  the. 
Court  of  Exchequer  Chamber  in  Byder 
V.  Womhwell  (10),  where  the  question 
being  whether  articles  supplied  by  i^ 
plaintiff  to  the  defendant  who  was  an 
in&nt.  were  '*  necessaries,"  the  Court 
say,  '*  The  first  question  is,  whether  there 
was  any  evidence  to  go  to  the  jury  that 
either  of  the  above  articles  was  of  that 
description  P  Such  a  question  is  one  of 
mixed  law  and  fact.  In  so  far  as  it  is  a 
question  of  fact  it  must  be  determined 
by  a  jury,  subject  no  doubt  to  the  control 


(6)  8  Com.  B.  Bep.  N.S.  146 ;  s.  c.  27  Lav  J. 
Bep.  (nub.)  C.P.  89. 

(7)  42  Lav  J.  Bep.  (if.s.)  Q.B.  106;  b.o.Iav 
Bep.  8  Q.B.  161. 

(8)  85  Lav  J.  Bep.  (n.s.)  C.P.  132 ;  s.  c.  Lav 

Bep.  1  CP.  300. 

(9)  88  Lav  J.  Bep.  (n.s.)  C.P.  277 ;  s.  c  Lav 
Bep.  4  O.P.  739. 

(10)  38  Lav  J.  Bep.  (v,b.)  Exch.  8;  b.  c  Lav 
Bep.  4  Exch.  32. 
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of  tbe  Court,  who  may  set  aside  the  yer- 
dict,  and  sabmit  the  qaestion  to  the  de- 
cision of  another  jury ;  bat  there  is  in 
every  case,  not  merely  in  those  arising  on 
a  pica  of  in&noy,  a  preliminary  question 
which  is  one  of  law,  namely,  whether 
there  is  any  evidenoe  on  which  the  jury 
could  properly  find  the  question  for  the 
party  on  whom  the  onus  of  proof  lies.  If 
there  is  not,  the  Judge  ought  to  withdraw 
the  question  from  the  jury,  and  direct  a 
nonsuit,  if  the  onus  is  on  the  plaintiff,  or 
direct  a  verdict  for  the  plaintiff,  if  the 
ontu  is  on  the  defendant." 

This  is  a  clear  exposition  of  the  rule, 
and  it  has  been  generally  acquiesced  in 
and  acted  upon,  and  it  follows  £rom  it 
that  although  the  question  of  negligence 
or  no  negligence  is  usually  one  of  pure 
fact,  and,  therefore,  for  the  jury,  it  is  the 
duty  of  the  Judge  to  keep  m  view  a  dis- 
tinct legal  definition  of  negligence  as 
applicable  to  the  particular  case ;  and  if 
the  &cts  proved  by  the  plaintiff  do  not, 
whatever  view  can  be  reasonably  taken 
of  them  or  inference  drawn  £rom  uiem  by 
the  jury,  present  an  hypothesis  which 
comes  within  that  legal  definition,  then 
to  withdraw  them  from  their  considera- 
tion. 

I  commence,  therefore,  hv  considering 
what  was  the  duty  of  the  defendants  to- 
wards their  passengers  upon  the  occasion 
in  question,  the  non-observance  of  which 
would  constitute  negligence  P  It  appears 
to  me  that  their  duty  may  be  statea  ge- 
nerally by  saying  that  they  were  bound 
to  provide  a  proper  place  and  prm>er 
means  for  alighting  at  the  Highbury  Sta- . 
tion,  and  this  involves  not  merely  the 
actual  formation  of  the  platform  and  the 
length  and  position  of  the  train,  but  also 
the  time  at  which  the  passengers  could, 
with  reference  to  the  usual  course  of  the 
journey  and  the  conduct  of  the  company's 
servants,  reasonably  suppose  that  ibe 
proper  time  for  alighting  bad  arrived. 

In  the  present  case  the  &cts  given  in 
evidence  by  the  plaintiff  fall  short  of 
those  which  actually  occurred,  and  this 
seems  to  be,  as  in  many  similar  cases  it 
is,  essential  to  the  character  of  the  event. 
Because,  although  the  evidence  which  re- 
lates to  the  stopping  of  the  train,  whilst 
the  last  two  or  the  passenger  dnriages 


were  within  the  tunnel,  and  to  ill 
ing  out  by  the  porters  first  of  ** 
bury  "  and  then  ^  Keep  your  seais," 
being  uncontradioted,  oe  accepted  i 
the  precise  time  when,  and  the  s 
in  which  the  deceased  attempted  to  i 
is  left  to  be  infiBirred. 

The  jury,  had  the  SmHs  been  1 
them,  might  have  in&ned  that 
the  proper  time  for  the  deceased  to 
had  arrived,  the  warning  '^EJaep 
seats  "  had  been  given,  ax^  the  tcai 
moved  on  towaras  the  station;  f 
this  were  so  the  place  for  alighthi( 
vided  by  the  company  was  a  prme 
having  reference  to  the  time  atwhi 
deceased  had  a  right  to  claim  siud 
vision,  or  inverting  the  propositic 
had  no  right  to  alight  ataneariier  | 
and  therefore  when  he  did  so,  he  ! 
own  imprudence  contributed  to  the 
ries  he  received.  But  it  mntrt  be  re 
bered  that  a  passenger  who  was  oal 
a  witness  was  in  the  last  carriage  ho 
and  he  heard  '* Highbury"  oalle^ 
got  out  before  the  warning  **  Keep 
seats"  was  given,  and  alighted  0 
because  although  within  the  tonn 
carriage  was  opposite  to  the  narrow 
form* 

Now  taking  this  fi^t,  together  wi 
other  evidence  given  by  the  phintif 
stood,  without  contradiction  or  es] 
tion  by  the  defendants,  the  jury  ] 
fiurly  Imve  found  that,  looking  to  tlM 
nary  requirements  of  the  passenger  I 
the  length  of  the  platform  was  11 
dent,  or  if  it  were  sufficient  in  itself 
there  was  negligence  on  the  part  of 
in  charge  of  the  train  in  stoppinff  i 
fore  it  was  wholly  alongside  the  j&i 
or  on  the  part  of  the  porters  in  o 
out  *' Highbury"  before  the  tract 
wholly  alongside.  The  defendant  i 
have  shewn  that  there  were  exoepi 
circumstances  which  rebutted  tni 
ference,  as  that  the  break  power 
diminished  by  some  accident  over  1 
they  had  no  control,  that  the  rails 
by  some  unforeseen  event  unusuallj 
pery,  or  that  a  dense  fog  prevente 
porbers  from  seeing  the  exact  positi 
the  train,  but  all  this  is  beside  th< 
sent  question. 

Then  it  iB  said  that^  afwnming 
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iw  Sonne  evidence  of  negligence  on  the 

nrt  of  the  defiandants,  the  plaintiff  most 

We  acted  so  raahlj  or  careleaalj  as  to 

disentitle  him  to  recover.    I  saj  musi^ 

beoaiue  that  he  may  have  done  so  wonld 

not  be  soffident  to  support  the  defends 

•nta'  contentiiCHL    It  i^ypears  to  me  that 

^  JUT  were  entitied  to  assume  thatorifiia 

/'cie  the  deceased  wonld  conduct  hmiself 

with  ordinary  prudence  and  discretion, 

ttftd  iliat  there  was  evidence  £rom  which 

^bejmkht  fiorly  have  found  that  the 

deociaed  having    heard    ''  Highbury " 

^i^Ued  oat^  and  finding   the  train  had 

>^Q|)ped,  got  out  of  the  carriage  before  it 

■Boved  out  of  the  tunnd,  ai^  whilst  it 

wma  opposite  the  hard  rubbish,  supposing 

tfti^  he  would  alight  on  tJie  pmtform. 

Bsid  he  known  the  rubbish  was  there 

nrintaid  d  the  platform,  to  jump  out  on 

to  it  with  such  a  fall  as  woidd  break  his 

l^S  *od  occasion  mortal  internal  injuries, 

mrodd  indeed  have  been  negligent  and 

v^*^  in  the  extreme.    But  it  was  two 

^^own  after  sunset^  there  was  no  light  in 

^^  tunnel,  and  the  deceased  was  near- 

Biglited,  and  he  mig^t  well  have  sup- 

P<^  he  would  step  on  to  the  platform, 

^.  dU  the  piummger  in  the  next  Wiage, 

the  plaint  no  doubt  is  bound  to 
''^^  out  her  case,  and  cannot  bv  a  bare 
^'^gestion  challenge  its  rebuttal,  and  if 
2r^  I  have  statedwere  all  mere  specula- 
r^^  it  on^ht  not  to  have  gone  to  the 
^^^^,  but  if  it  was  an  inference  which 
^^7  could  foirly  draw  from  the  &cts, 
'^'^ved  in  the  same  manner  as  things  uup 
•^^  or  unproved — ^which  in  the  eye  of 
^!^  law  are  the  same — are  constantly  in- 
^^'^od  and  found  as  facts  by  a  jury,  then 
^  evidence  should  have  been  submitted 
them,  together  with  any  facts  which 
^  defefidanta  chose  to  adduce,  and  which 
rht  have  exculpated  or  further  inoul- 
them,  according  as  their  witnesses 
more  of  the  occurrence,  and  Con- 
or displaced  tiie  evidence  for  the 
itiC 
^^his  is  not  merely  the  view  which  pre- 
^^  ^ts  itself  to  my  mind  upon  the  consi- 
^l^^^ation  of  the  fiicts  themselves,  but  the 
^^^^'^    I  have    studied   the   judgments 
^^  ^  those   learned   Judges   from   whose 
^^Knion  I  have  the  miitfortune  to  differ, 


the  more  I  have  been  led  to  the  concla- 
sion  that  it  cannot  correctly  be  afi&rmed 
that  Tmder  no  circumstances  could  the 
jury  have  reasonably  drawn  the  two 
inferences  that  there  was  negligence  of 
the  company's  servants  and  no  contri- 
butory n^ligence  on  the  part  of  the 
deceased. 

In  this  view  of  the  case  it  is  unne- 
cessary for  me  to  consider  piecemeal  the 
conduct  of  the  defendants'  servants,  or 
the  proper  effect  to  be  attributed  to  the 
calling  out  l^  the  porter  of  the  name  of 
the  station.  Its  intention  as  an  invitation 
to  alight  must  obviously  be  often  con- 
ditional, and  I  concur  in  the  view  that  is 
taken  of  it  by  the  late  Mr.  Justice  Willes 
in  his  judgment  in  this  case  in  the  Ck>urt 
of  Exchequer  Chamber,  where  he  says, 
'*  It  is  an  announcement  by  the  railway 
officers  that  the  train  is  approaching  or 
has  arrived  at  the  platform,  and  that  the 
passengers  may  get  out  when  the  train 
stops  at  the  platform,  or  under  circum- 
stuices  induced  and  caused  by  the  com- 
pany in  which  the  man  reasonably  sup- 
poses he  is  getting  out  at  the  place  where 
the  company  intended  him  to  alight." 

In  the  course  of  the  argument  at  the 
bar  several  cases  were  cited  in  which 
actions  had  been  brought  by  railway  pas- 
sengers against  the  companies  by  which 
they  were  carried  to  recover  compen- 
sation for  injuries  received  in  consequence 
of  alleged  omission  to  supply  proper  and 
safe  means  for  alighting,  but  as  these 
cases  varied  in  their  circumstances,  and 
were  none  of  them  identical  with  the 
present,  I  do  not  feel  that  further  allu- 
sion to  them  would  assist  your  Lordships, 
though  I  ought  to  add  that  I  can  find  no 
decision  which  is  contrary  in  principle 
to  the  view  which  I  respectfully  submit. 

DsNMAN,  J. — My  Lords, — In  answer  to 
the  question  put  by  your  Lordships,  I 
am  of  opinion  that^  on  the  £Eu;ts  stated  in 
the  special  case,  and  having  regard  to  the 
liberty  thereby  given  to  the  Court  to 
draw  any  inference  or  find  any  facts  from 
the  facts  therein  stated,  there  was 
evidence  of  negligence  on  the  part  of  the 
respondents  which  ought  to  have  been 
left  to  the  jury. 

The  action  was  brought  by  the  plain- 


156 


COUBT  OF  QUEEN'S  BENCH: 


I 


idff  as  exeontrix  of  her  deceased  hoBband 
for  damages  occasiond  hy  his  loss. 

This  dedaration  is  eeriainly  somewhat 
yagae,  but  no  objection  on  that  account 
i^pears  to  be  open  to  the  defendants,  in^ 
asmnoh  as  the  leave  given  at  the  trial  was 
to  enter  the  verdict  for  a  certain  snm, 
which  the  jnry  had  assessed,  if  the  Ckmrt 
should  be  of  opinion  that  there  was  any 
evidence  of  neffHgence  on  the  part  of  the 
defendants  which  oonld  properij  be  left 
to  the  jury. 

By  this  reservation  I  understand  that 
the  verdict  was  to  be  entered  for  the 
plaintiff  for  the  snm  assessed,  if  the  Oonrt 
should  be  of  opinion  that  the  accident 
which  caused  the  death  of  the  plaintiff's 
husband  was  or  might  reasonably  have 
been  found  to  have  been  due  to  any  proved 
fact  or  set  of  facts  which  might  be  rea- 
sonably considered  by  a  jury  to  con^ 
stitute  negligence  on  the  part  of  the 
defendants  or  their  servants,  in  the 
course  of  ihe  conveyance  of  the  deceased 
to  and  his  safe  deposit  at  Highbury 
Station,  or  at  least  in  the  latter  reiroect. 

Flans  of  the  station  at  which  the 
plaintiff  was  to  have  alighted,  and  of  the 
scene  of  the  accident,  were  used  at  the 
trial,  and  were  annexed  to  and  formed 
part  of  the  special  case.  The  Court  was 
to  be  at  liberty  to  draw  any  inferences  of 
&ct  from  these  plans  as  well  as  from  the 
facts  stated. 

The  jury  at  the  trial,  as  appears  from 
the  case,  after  hearing  the  plaintiff's  evi- 
dence, expresseda  strongopinionin  &vour 
of  the  plaintiff.  The  learned  judge  who 
tried  the  cause  nonsuited  the  plaintiff; 
but  owing  to  the  view  expressed  by  the 
jury  took  their  opinion  as  to  the  amount 
of  damages,  and  gave  her  leave  to  move 
in  the  terms  above  mentioned. 

The  material  facts  of  the  case,  as  it  ap- 
pears to  me,  may  be  fkirly  stated  as  fol- 
lows,— I  do  not  use  the  exact  language  of 
the  special  case,  but  state  what  appears 
to  me  to  be  the  fair  result,  drawing  only 
sach  inferences  as  the  understanding 
between  the  parties  empowers  the  Court 
to  draw. 

The  deceased,  a  man  of  fifty-two  years 
of  age,  and  very  short-sighted,  travelled 
on  the  night  m  question  (the  20th  of 
January)  in  about,  the  centoe  oompart- 


ment  of  a  second  class  carriage,  the 
most  of  a  train  of  five  or  six  oanr 
It  was  seven  p.m.,  and  therefore 
His  short-sightedness  would  on  th 
hand  render  it  incumbent  upon  hi 
take  more  care  than  would  be  need 
a  sharp-sighted  person,  because  he 
not  trust  to  appearances  so  confid 
On  tibe  other  hand  it  would  go  to  ac 
for  a  mistake  on  his  part,  which  i 
not  have  been  made  by  a  man  of 
vision  as  to  the  actual  condiiioii  < 
place  upon  which  he  was  alighting. 

The  deceased  lived  dose  to  the  ! 
buxy  Station,  and  had  for  a  considi 
time  been  a  daily  traveller  on  the  I 
and  firom  l^iat  station.  He  woiold ' 
fore  well  know  the  proper  place  at  ^ 
to  alight,  as  well  as  the  usnaiL  hat 
the  trains.  This  on  iha  one  hand ' 
give  him  a  better  <^portunitj  ti 
stranger  of  avoiding  demffer  by  an 
any  place  of  aliehtmg  wnidi  he  di 
know  to  be  safo  as  distinguished 
those  places  which  he  knew  to  be 
on  the  other  hand  this  veryfiunil 
with  the  station  might  have  a  tan 
to  mislead  him  with  a  fieJee  securiti 
had  frequently  on  other  occasions  ahf 
or  known  others  to  alight  at  the 
place,  and  found  it  safe  and  practi 
and  if  on  the  particular  occasion  a 
expected  and  dangerous  obstruotio 
been  placed  at  that  spot. 

Approaching  the  station  thers 
tunnel  as  described  in  the  case  a 
shewn  upon  the  plan.  On  the  n]| 
question  the  train  from  some  unexp 
cause,  but  which  the  defendants  : 
•have  explained  if  the  nonsuit  had  not 
place,  stopped  while  the  last  two  oar 
were  in  the  tunnel.  The  platfon 
for  a  short  distance  under  the  inn 
ihe  same  level  as  at  the  statiooi  pro 
-then  gradually  sloped  down  to  the 
of  the  line.  The  front  comport&u 
the  carriage  in  which  the  deoeaae 
was  opposite  the  slope.  On  the  nil 
question  there  lay  a  quantity  of 
rubbish  of  the  average  height  of 
1  inch,  and  of  the  average  widtl 
feet  which  extended  from  the  fb 
the  slope  for  about  50  feet  furthe 
the  tunnel,  so  that  any  person  g 
.out  of  that  compartment  in  whid 
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plaintilir  -was,  wonld,  if  he  pnt  his  foot 

down  at  that  pkoe,  believing  the  groand 

to  be  in  its  normal  etate  and  at  its  nsnal 

kiTri,  have  probab^  oome  in  oontaot  with 

tiie  heap  of  lubbiany  and  fiJlen  in  conse- 

qoBDoe*    It  -was,  I  think,  also  quite  pos- 

aUa  on  the  night  in  qnestion  that  a 

person  even  with  good  sight  might  have 

miBlaken  the  heap  in  qnestion  either  for 

tiiat   part  of  ihs   platform  which    lay 

within  tiie  tonnel,  or  for  the  npper  part 

of  the  slope  above  mentioned.     There 

was  no  lamp  id  the  tunnel,  bat  there  was 

one  at  the  month  of  the  tunnel,  27  feet 

11  inches  from  the  spot  where  the  de- 

esased  alifl^ted.    Owing  to  the  dampness 

of  theniffht  the  tunnel  was  full  of  steam. 

The  sarnoe  of  the  heap  described  above 

wasimgular,  so  that  if  a  passenger  in 

•Gf^hting  onoe  stumbled  over  it  he  might 

in  struggling  to  save  himself  have  fallen 

nisBch  a  manner  as  to  cause  a  serious 

■eddoit.    There  was  a  <^  of  ''  High- 

|ntj''  ta  the  txain  was  stopping  or  after 

itrtopned,  and  immediatelywerwMrds  aery 

rf  **  &ep  your  seats."    The  train  moved 

(A  sgnin  after  stopping,  but  not,  as  I 

infar,  until  after  the  accident  had  hap- 

rd.  The  deceased  was  found  27  feet 
inohes  from  the  lamp  above  men- 
tead,  and  about  10  feet  from  the  foot  of 
tbe  itope  and  further  within  the  tunnel. 

It  k  stated  in  the  case,  and  must  be 

Una  as  a  foot,  that  the  deceased  broke 

loilee  in  attempting  to  alight,  and  re- 

*md  mortal  injuries  by  his  fidl ;  from 

^Uh  I  infbr  that  either  by  alighting  on 

^  rabbiBh    before    he     ezj^oted    to 

^^  the  ground  he  broke  his  leg  from 

^  ndden  resistance  he  unexpectedly 

^  with,  or  that  he  fell  in  consequence 

of  80  aUriiting  and  broke  his  leg  by  fkll- 

j^oa  the  irregular  hard  surface  of  the 

^^of  rubbish,  whether  from  a  first  or 

f^^ondor  subsequent  frU,  or  blow  of  the 

l?8  asanist  the  rubbish.    It  is  expressly 

1?^  that  the  wheels  had  not  touched 

^hgsorbody. 

^  Upon  the  above  statement  of  the  facts 
?^^  case,  as  I  understand  them,  having 
^^wn  all  such  inferences  as  seem  to  me 
^  1)6  the  natural  and  proper  inferences 
.  ^^  drawn,  I  have  felt  very  considerable 
i^iy^  on  one  ground  only,  whethw  this 
^^  a  ease  in  which  the  evidence  ought 


to  have  been  left  to  the  jury.  The  ground 
I  refer  to  is,  whether  taking  everything 
to  have  been  proved  which  I  have  stated^ 
and  all  the  inferences  I  have  drawn  to  be 
correct,  the  cause  of  the  accident  was  not 
left  in  so  much  doubt  and  obscurity  that 
it  might  properly  be  laid  down  that  the 
plaintiff,  on  whom  undoubtedly  the  burthen 
of  proof  lay,  had  failed  to  prove  that  the 
death  of  her  husband  resulted  from  neg- 
ligence of  the  company,  and  had  only 
xnade  out  a  case  of  death  by  an  accident 
consistent  with  other  possible  and  pro- 
bable causes.  The  judgment  of  Ghannell, 
B.,  in  the  Court  below  puts  Uiis  view  of 
the  case  as  forcibly  as  it  can  be  put ;  but  on 
full  consideration  of  the  whole  of  the  case, 
the  evidence  given,  the  inferences  fairly 
to  be  drawn,  the  plans  put  in  at  the  trial, 
and  the  measurements  given  upon  them, 
I  have  come  to  the  conclusion  that  the 
matter  is  not  left  in  such  a  state  as 
regards  proof  as  to  justify  a  Judge  or 
Ck>urt  in  withdrawing  the  case  from  the 
consideration  of  a  juir. 

Before  it  could  be  decided  whether  the 
&cts  proved  constituted  reasonable  evi- 
dence of  negligence,  a  great  many  sepa- 
rate facts  had  to  be  considered  and  some 
inferences  must  inevitably  be  drawn. 
Probabilities  were  to  be  taken  into  ac- 
count, plans  were  to  be  examined.  K  a 
view  by  the  juxy  had  taken  place  (which 
does  not  appear)  such  view  would  have 
been  of  considerable  importance  in  enabl- 
ing the  viewers  to  appreciate  the  evidence, 
and  to  report  what  they  might  have 
observed  either  to  the  Judge  or  their 
fellow  jurors,  and  such  report  might 
reasonably  influence  the  mind  of  the 
Judge  in  deciding  whether  there  was  a 
case  to  ffo  to  the  jury  or  not ;  but  it  is 
impossible  to  mention  all  these  matters 
without  feeling  that  they  are  in  their 
nature  questions  more  for  the  considera- 
tion of  a  juxy  than  of  a  Judge  or  Court. 
This  observation  becomes  still  more  cogent 
if  it  be  admitted,  as  I  think  it  must  be  ad* 
mitted,  that  whoever  decided  the  question 
of  whether  there  was  evidence  to  go  to  the 
jury,  would  be  entitled,  if  not  bound,  to 
take  into  account  his  own  experience  of 
railway  travelling,  usual  construction  of 
stations  and  platforms,  usual  mode  of 
stopping,  alighting,  giving  warning  by 
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Yoioe  or  lights,  and  other  matters  relevant 
to  the  present  case. 

The  question  of  negligence  is  one  pecu- 
liarly within  the  province  of  a  jury,  and 
I  apprehend  that  it  is  a  question  with  the 
decision  of  which  the  Judge  should  not 
interfere,  unless  he  be  very  certain  that 
the  question  has  been  reduced  to  a  mere 
defimtion  of  what  is  the  defendants'  legal 
duty  in  respect  of  t^e  matters  wherein 
negliffence  is  alleged,  upon  a  well  ascer- 
tained and  indisputable  state  of  &cts. 
The  legal  duty  itself  often  depends  upon 
the  question  what  would  it  be  reasonable 
for  a  plaintiff  or  a  defendant  to  do  under 
a  complicated  state  of  facts ;  and  this  also 
is  a  question  not  of  law  but  of  &ct,  and 
as  such  peculiarly  within  the  province  of 
a  jury. 

After  fully  considering  the  evidence  in 
this  case,  I  am  strongly  of  opinion  that 
there  was  evidence  of  negligence  which 
ought  to  have  been  left  to  the  jury — 
evidence  upon  which  the  jury  might  not 
unreasonably  have  found  such  negligence 
to  have  caused  the  death  of  the  plainti£rs 
husband — evidence  moreover  (in  case 
your  Lordships  should  consider  that  ques- 
tion open  upon  the  reservation  in  this 
case)  upon  which  the  jury  might  have 
reasonably  found  that  this  accident  was 
wholly  due  to  the  defendants'  negligence, 
and  to  no  other  cause  whatever. 

I  do  not  think  it  necessary  for  the 
decision  of  the  question  put  by  your 
Lordships  that  the  Court  should  be 
able  to  say  exactly  how  the  accident 
happened;  but  I  may  be  permitted 
to  say  that  judging  from  the  state- 
ments in  the  case,  and  from  the  plans, 
and  from  such  inferences  as  I  draw  from 
both,  I  feel  satisfied  that  the  accident 
happened  through  negligence  of  the  de- 
fendants or  their  servants  in  not  having 
some  person,  either  guard,  porter,  police- 
man or  other  person,  either  by  voice  or 
light,  to  prevent  passengers  from  running 
the  nsk  of  fisiUing  over  the  heap  of  hard 
rubbish  which  lay  along  the  side  of  the 
hinder  carriage  of  the  train  on  the  night 
in  question. 

It  is,  however,  unnecessary  to  decide 
whether  a  verdict  for  the  plaintiff  on  this 
ground  would  have  been  one  in  which  I, 
If  I  had  been  on  the  jury,  should  have 


concurred.  It  is  enough  to  say  t 
my  judgment  there  was  evidence 
which  a  jury  might  reasonablv  fin< 
this  accident  happened  whoUy  th 
the  negligence  of  the  defendants  i 
providing  for  the  safe  alighting  o 
sengers  at  that  place,  on  tlmt  nigh 
under  these  circumstances. 

The  argument  and  judgments  i 
Court  below  turned  mionly  on  the 
ing  to  be  attributed  to  the  calliii 
''Highbury"  on  the  arrival  of  the 
I  do  not  feel  myself  entitled  to  lay 
any  rule  to  the  effect  that  snoh  c 
out  did  or  did  not  amount  to  an  i 
tion  to  alight.  I  think,  however 
the  jury  were  entitled  to  oonside 
&ct  as  one  of  importance  in  the 
especially  when  coupled  with  the 
fieu^t  found  that  the  words  *'Eee| 
seats  "  were  called  out  shortly  after 
but  not,  as  I  infer,  until  after  the  ao 
had  happened.  I  tiiink  the  jury 
entitled  to  put  their  own  consiium 
these  &cts  in  connexion  with  the 
circumstances  of  the  case. 

On  the  whole  I  think  this  case  wi 
which  ought  to  have  been  left  to  the 
and  though  in  most  cases  I  shonl 
thatthe  difference  which  exists  betwe 
own  opinion  and  that  of  the  very  k 
Judges  who  constituted  the  majoa 
the  Court  below,  was  a  strong  gron 
causing  me  to  doubt  the  correotn 
my  own  view,  yet  I  must  own  ti 
this  case  the  great  difference  of  O] 
which  appears  in  the  judgments 
increases  my  confidence  in  thinkin; 
the  question  was  one  properly  fi 
jury  and  not  for  the  Judge,  and  tl 
that  cases  of  the  class  to  which  th 
sent  belong^  so  constantly  dividi 
Judges  in  opinion,  and  often  k 
decisions  which  it  is  ahnost  imposa 
reconcile  with  each  other,  seems  to 
afford  an  additional  reason  for  thi 
that  in  this  case  the  learned  Jndj 
nonsuiting  the  plaintiff  departed  fro 
old  maxim  of  the  English  law, 
qucBsiianem  facti  rum  respondent  Jud 

Mv  brother  Keating  concurs  i 
opinion. 

Bbett,  J.— Before  detenmningwl 
there  is  or  is  not  evidence  fit  to  be 
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A  jaiy  in  sappoii  of  qaeetionfli  one  must 

know  wldit  tne  qnestionB  are  which  are 

to  bB  80  left.    It  seems  impossible  to 

answer  satiallMstorily  the  question  whether 

tbeie  was  or  was  not  evidence  of  neg- 

ligeaoe  which  ought  to  have  been  left  to 

the  jvj,  without  first  determining  the 

f oral  in  which  tiie  question  of  negligence, 

if  lA,  should  he  judioiallj  stated  to  a 

jury.    It  is  fhrther  necessary,  as  it  seems 

to  me,  to  consider  the  fbrmola  which 

should  be  applied  to  the  fiuits  in  evidence, 

in  order  to  see  whether  they  onght  or 

oagkt  not  to  he  left  to  the  jnrj.    And 

further,  how  much  of  the  dealing  with 

facb  is  within  the  province  of  the  Judge, 

and  liow  mnch  is  exclusively  within  the 

prorinoe  of  the  jury.      These  are  the 

qiiedioDa   which  have  been    differently 

tveited   in    form   by  different  Judges, 

ftod  which  might  be  rendered  more  easy 

of  nbtion  as  they  arise,  if  definite  pro- 

poations  with  regard  to  them  were  enun- 

oM  by  a  paramount  anthority.    They 

^  d  questions  of  law ;  that  is  to  say, 

^  prineiple.  It  seems  to  me  that  nothing 

<tt  be  a  principle  or  rule  of  law ;  that  is 

^ttf,tibierB  is  nothing  which  a  Conrt  or 

Judge  am  have  to  rule  as  a  question  of 

^1  wldeh    cannot  be  brougnt  within 

*>■»  general  rule  or  principle  which  may 

^Mioated. 

The  cases  to  which  your  Lordships' 

^iteition  refers  are  oases  in  which  a  ^aa- 

^J^Bger  hy  railway  brings  an  action  against 

p^nHwBj  company  to  recover  damages 

f^iBJuries  alle09d  to  have  been  incuirod 

^  lesson  of  the  negligence  of  the  de- 

^^vdints  or  their  servants.    What  is  the 

j^^^Bction  in  point  of  law  which  ought  to 

/^  given  to  the  jury  at  the  trial  P    It  is 

^^:  that  the  plaintiff  founds  his  claim 

J'^Qii  an  allegation  that  he  has  suffered 

^5^J^  by  reason  of  the  negligence  of  the 

^^endants  or  their  servants.    If  he  has 

buffered  from  such  a  cause  his  claim  is 

^1  founded,  because  it  is  an  implied 

of  the  contract  of  carriage  that  the 

ipany  and    their   servants   will  use 

lie  care  and  skill  in  the  convey- 

of  the  passenger  to    his    agreed 

^^^tination.   And  if  we  company  or  their 

^^t'vants  have  been  UM^ligent  or  wanting 

^^  Reasonable  skill  in  the  conveyance,  and 

^^  passenger  has  been  injured,  there  has 


been  a  breach  of  contract  for  which  the 
company  are  liable,  and  for  which  the 
passenger  is  entitled  to  compensation  by 
way  of  damages. 

The  proposition,  therefore,  which  the 
plaintiff  undertakes  to  substantiate  is  that 
he  has  suffered  injury  by  reason  of  the 
negligence  of  the  defendants  or  their 
servants.  In  order  to  make  this  out  the 
plaintiff  must  prove  that  the  defendants 
or  their  servants  or  both  have  been  guilty 
of  negligence,  that  such  negligence 
caused  him  injury,  that  as  between  him 
and  the  defendants  it  was  the  sole  cause 
of  the  injury ;  that  is  to  say,  that  he  did 
not  by  any  negligence  of  his  own  contri- 
bute to  the  injury  he  has  suffered.  This 
direction,  however,  is  not  yet  sufficient. 
It  requires  to  be  amplified  by  a  legal 
definition  of  what  amounts  to  negligence. 
That  definition  is  that  negligence  consists 
in  the  doing  of  some  act  which  a  person 
of  ordinary  care  and  skill  would  not  do 
under  the  circumstances,  or  in  theomitting 
to  do  some  act  which  a  person  of  ordinary 
caro  and  skill  would  do  under  the  circum- 
stances. The  final  and  full  and  strict 
direction  to  a  jury  therefore  in  such  cases 
is  contained  in  the  following  questions : 
Have  the  defendants  or  their  servants 
done  anything  in  the  conveyance  of  the 
plaintiff  to  his  destination  wnich  persons 
of  ordinary  care  and  skill  under  the  cir- 
cumstances would  not  have  done,  or  have 
they  or  their  servants  omitted  to  do  any- 
thing which  persons  of  ordinary  care  and 
skill  under  the  circumstances  would  have 
done  ?  Have  they  or  their  servants  by 
such  act  of  commission  or  omission  caused 
injury  to  the  plaintiff?  Did  the  plaintiff 
do  anything  which  a  person  of  ordinaiy 
care  and  s^ll  would  not  have  done  under 
the  circumstances,  or  omit  to  do  anything 
which  a  person  of  ordinary  care  and  skiU 
would  have  done  under  the  circum- 
stances, and  thereby  contribute  to  the 
accident  ?  The  plaintiff  can  only  recover 
if  he  satisfies  the  jury  by  evidence  that 
the  defendants  or  their  servants  were 
guilty  of  negligence  as  described  and 
that  he  has  been  injured  thereby,  and 
that  he  has  not  been  guilfy  of  negligence 
as  described  contributing  to  the  acci- 
dent. 

Such  is  the  direction  to  the  jury,  but 
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before  fa^Ting  this  direction  it  is  the  duty' 
of  the  Judge  to  determine  whether  there 
i^  evidence  fit  to  be  left  to  the  jnry  on 
each  of  the  propositions  which  it  is  neoe^- 
saiY  that  the  plaintiff  should  establish. 
This  being  a  duty  cast  exclusively  on  the 
Judge  is  a  question  to  be  decided  accord- 
ing to  some  proposition  or  rule  of  law. 
What  is  that  proposition  or  rule  of  law 
wbich  the  Judge  is  bound  to  apply  to  the 
evidence  in  order  to  determine  this  ques- 
tion of  lawp  It  cannot  merely  be,  is 
there  evidence?  That  has  no  meaning 
without  a  further  proposition  defining 
when  it  is  to  be  considered  in  point  of  law 
that  there  is  evidence.  Without  a  propo- 
sition or  rule  which  can  be  enunciated  or 
predicated,  there  is  no  rule  of  law ;  a  rule 
of  law  can  always  be  predicated  in  terms. 
The  proposition  seems  to  me  to  be  this : 
aro  there  &ots  in  evidence  which  if  unan- 
swered would  justify  men  of  ordinary  rea- 
son and  fiumess  in  affirming  the  question 
which  the  plaintiff  is  bound  to  maintain  ? 
It  may  be  said  that  this  is  so  indefinite  as 
to  amotmt  to  no  rule,  that  it  leaves  the 
Judge  after  all  to  say  whether  in  his  indi- 
vidual opinion  the  facts  in  evidence  would 
prove  the  proposition,  but  I  cannot  think 
so.  It  is  fiurelv  possible  to  admit  that  rea- 
sonable and  fair  men  might  come  to  a 
conclusion  which  oneself  would  not  arrive 
at.  And  a  Court  or  Judge  may  be  able 
reasonably  to  say  frequently,  that  although 
they  or  he  would  not  upon  the  facts  have 
come  to  the  same  conclusion  to  which  the 
jury  has  come,  yet  they  or  he  cannot  say 
but  that  reasonable  and  fair  men  might 
agree  with  the  conclusion  of  the  jury,  or 
in  other  words  that  although  they  or  he 
would  not  have  arrived  at  the  same  con- 
clusion it  is  not  contrary  to  reason  to  have 
arrived  at  it. 

The  Judge  must,  therefore,  before  di- 
recting the  jury  in  the  terms  above  set 
forth,  first  dietermine  the  following  ques- 
tions :  Are  there  &cts  in  evidence  upon 
which,  if  unanswered,  menof  ordinary  rea- 
Ron  and  fairness  might  fairly  say  that  the 
plaintiff  had  been  injured  by  some  act  of 
commission  or  omission  by  the  defendants 
or  their  servants  ?  Are  tnere  facts  in  evi- 
dence upon  which,  if  unanswered,  men  of 
ordinary  reason  and  fidmess  might  fairly 
say.tbat  uwk  act  or  acts  of  comfni^sion  or 


omission  was  or  were  such  as  a  pe 
reasonable  care  and  skill  under  tbc 
circumstances  would  have  done  or  o 
todop  Are  there  &ot8  in  evidanoi 
which,  if  unanswered,  men  of  cat 
reason  and  fidmess  might  fiedrly  (U 
the  plaintiff  had  not  in  a  manner  a 
buting  to  the  accident,  done  any  i 
omitted  to  do  anything  which  a  pe: 
ordinary  care  and  skOl  under  ue 
circumstances  would  not  have  dc 
would  have  done  P 

If  the  Judge,  not  deciding  ihfi 
issues  according  to  his  own  indi 
view,  but  determining  according  i 
propositions  last  laid  down,  bold 
there  is  no  evidence  fit  to  beldftto  tl 
on  some  one  of  the  cardinal  questic 
fore  stated,  he  must  direct  the  ji 
matter  of  law  that  there  is  no  case 
vour  of  the  plaintiff,  or  he  must  n 
the  plaintiff  K  he  holds  that  tl 
evidence  on  each  of  the  cardinal  qua 
he  must  leave  the  case  to  the  jury  a 
ing  to  the  direction  in  point  of  law 
laid  down  in  this  opinion.  Whe 
Judge  has  so  directed  the  jury  as 
law  he  has  finished  all  which  it  if 
for  him  exclusively  to  determine  : 
case.  Bje  ought  then,  though  I  c 
think  there  is  any  legal  absolute  c 
tion  on  him  to  do  so,  to  point  oat  i 
jury  the  bearing  of  the  &ots  in  emu 
upon  each  of  the  questions  whiGl 
must  determine,  and  which  of  the 
are  in  his  judgment  in  dispute,  anc 
there  are  not  only  the  facts  direct 
posed  to  which  are  to  be  considen 
facts  or  propositions  of  fact  which 
be  inferred  by  them  fi^m  the  fius 
rectly  deposed  to,  and  finally  that  ii 
them  to  say  whether  the  &ctR  direc 
evidence  and  adopted  by  them,  an 
facts  and  propositions  of  fact  inferr 
them,  do  or  do  not  amount  in  their 
ment  to  proof  of  the  propositions  ' 
the  plaintiff  is  bound  to  maintain, 
the  Judge  has  no  legal  right,,  eithi 
rectly  or  indirectly,  to  force  upon  th 
his  view  of  any  &ct  or  inference  oi 
Yet  he  may  do  so  if  he  states  questi 
fact  as  if  they  were  questions  of  law 
instance,  when  he  aaks  whether 
happened  amounted  to  an  invitati 
the  plaintiff  to  alight.    If  h^  leftTei 
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gmmtion  wtthMt  mcplaitfUaon,  he  leads 
tiie  j-Qiy  to  oonelnde  that  if  there  waa  no- 
thing amounting  to  an  invitation,  the 
plaintiff  inaliffhtingmnst  have  been  guilty 
o£  iprant  of  ormnary  case.    Yet,  sarel j,  he 


yy  not  have  been  so  gniliy  though  were 
wiis  nothing  like  an  inyitauon.   S),  when 
i4    is    aaked  whether  what  waa  done  or 
onaitted  amounted  to  a  trap,  the  jnrj  is 
lod  to  belieye  that  if  there  was  no  teap 
tlxe  plaintiff  miojit  have  been  g^iy  of  a 
'^^'^ci^it  rf  ordinary  care  or  skill  in  alighting. 
^*«|t^    affain,  he  may  not  hi^e  been  so 
S^ulty  Sioogh  there  was  notning  like  a 
So,  when  Judges  have  stated  that 
»  calling  oat  of  the  name  of  a  station  is 
intimation  that  the  passengers  may  on 
stopping  of  the  train  alight ;    that 
to  me  to  be  a  matter  of  experience 
life  and  habits,  which  is  solely  for  the 
^extermination  of  the  jury.  And  so,  finally, 
'W'lien  a  Judge  lays  down  that  if  such  and 
Biu^  things  were  done,  or  omittod  to  be 
done,  there  was  or  was  not  a  want  of  or- 
duaiT  care  or  skill,  he  has  in  my  opinion 
^^ad  down  a  proposition  of  fact  and  not  of 
l^w.    What  men  of  ordinary  care  and 
■fall  would  or  would  not  do  under  cer- 
't^in  droumstances  is  matter  of  experi- 
^>^oe,  and  so  of  iact^  which  a  jury  only 
9^ht  to  determine.    It  seems  to  me  that 
^^  irill  aid  the  consideration  of  what  is  the 
PVK^Kwition  or  rule  of  law,  which  is  to  go- 
^^^ni  the  determination  of  a  Judge,  whe- 
tlier  there  is  or  is  not  evidence  fit  to  be 
1^  to  a  jury  to  consider  what  duiy  with 
^^cigird  to  facts  is  cast  upon  the  Judge 
^^er  the  jury  has  found  a  verdict.    He 
^Qtt  undoubtedly  determine  whether  the 
^erdict  is  against  the  weight  of  evidence, 
^flie,  again,  I  think  that  a  definite  rule  of 
^^ondnct^  or  in  other  words,  a  definite  pro- 
Pi^iion  for  l^al  application,  which  is,  I 
^•Unk,  a    proposition  of  law,  to  be  ap- 
^^ied  to  the  mcts  in  evidence,  should  be 
^down.     That  proposition  cannot  be 
Qether  the  Judge  agrees  in  opinion  with 
d  jnry.     If  so,  the  Judge  has  left  to  the 
y  evidence  which  he  Las  already  de- 
ed to  be  such  as  it  is  not  unreasonable 
let  upon  it,  and  yet  when  it  is  acted  on 
overrules  it.     I  do  not  speak  here  of 
eases  in  which  a  Judge  may  for  pre- 
ion  leave  the  case  to  tlio  jury,  reserv- 
br  more  careful  consideration  by  the 
w  S^HBUBS,  43.~Q.a 


Court  the  question  whether  there  was. 
evidence  fit  to  be  left  to  the  jury.  The 
proposition  or  rule  of  conduct  to  be  ap- 
plied to  the  consideration  of  the  verdict 
seems  to  me  to  be  identical  with  that  to 
be  applied  to  the  evidence  before  leaving 
the  case  to  the  jury.  It  is,  again,  not 
whether  the  Judge  would  have  decided 
in  the  same  way,  but  whether  the  verdict 
is  such  as  reasonable  and  fair  men  might 
not  unfairly  arrive  at,  or,  in  other  words, 
whether  the  decision  is  such  as  would  be 
clearly  wrong  in  the  judgment  of  the 
gpreat  majority  of  ordinarUy  reasonable 
and  &ir  men. 

The  importance  of  the  distinction  as  ap« 
plied  to  this  class  of  cases  seems  to  me  to 
DC  manifest.  A  Judge  may  be  of  opinion 
that  the  calling  out  of  the  name  of  the 
station  ought  not  in  any  way  to  actuate 
the  passenger ;  jury  after  jury  may  decide 
that  according  to  the  ordinary  under- 
standing both  of  railway  officials  and 
passengers  it  is  an  indication  upon  which 
a  passenger  may  fairly  rely  that  directly 
the  train  stops  he  may,  unless  he  receives 
some  other  warning,  safely  alight.  A 
Judge  may  think  that  if  a  passenger  him- 
self opens  the  carriage  door  and  alights, 
it  is  conclusive  against  him  that  he 
alighted  without  ordinary  care ;  jury  after 
jury  may  find  that  a  passenger  may, 
without  being  guilty  of  a  want  of  ordi- 
nary care,  himself  open  the  door  and 
alight.  A  Judge  may  propose  this  di- 
lemma :  if  the  passenger  alights  and  falls 
when  it  is  dark  he  is  imprudent  and  can- 
not recover.  K  he  descends  and  falls  when 
it  is  light,  he  is  unskilful,  and  can- 
not recover.  A  jury  may  find  that  neither 
part  of  this  dilenmia  is  true.  If  a  Court 
or  Judge  may  overrule  such  decisions, 
because  they  or  he  do  not  agree  with 
them,  they  ought  logically  to  overrule 
decision  alter  decision.  And  yet  each  suc- 
cessive decision  would  prove  more  dis- 
tinctly the  opinion  of  men  of  ordinary 
intelligence.  If  such  decisions  may  be 
overruled  on  the  more  ground  that  the 
Courts  or  Judges  do  not  agree  with  them 
juries  are  bound  to  matters  of  fact  by  the 
view  of  the  Judges  as  to  facts.  This  can- 
not be. 

But  if  the  proposition  which  I  have  in- 
timated as  correct  be  true,  and  be  enun- 
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dated  by  tlie  aathority  of  yonr  Lorcbliips' 
House,  the  discussion  will  be  narrowed, 
and  it  will  be  settled  that  the  Judge  in 
determining  whether  there  is  evidence  fit 
to  be  left  to  the  jnry,  and  the  Court  or 
Judge,  in  determming  whether  a  verdict 
is  against  the  weight  of  evidence,  ought 
not  to  decide  on  the  mere  ground  of  their 
or  his  own  individual  opinion,  but  to  de- 
termine whether  it  can  be  truly  said  that 
men  of  ordinary  sense  and  fairness  might 
not  decide  in  one  way  or  the  other.  This 
view  seems  to  me  to  be  that  adopted  in 
the  Court  of  Exchequer  Chamber  in 
OocJde  V.  The  South^Eastem  Bailway  Com* 
pany  (3). 

My  Lords,  the  paramount  importance 
which  I  attach  to  the  enunciation  of  a  rule 
of  conduct  or  of  decision  by  your  Lord- 
ships is  that  it  will  prevent  the  decisions 
in  these  cases  from  being  governed  by  the 
many  different  views  taken  by  different 
Judges  of  foots  of  every  day  occurrence  in 
life,  and  which  no  one  can  say  are  ques- 
tions of  law.  The  kind  of  discussion 
which  may  be  found  in  this  case  in  the 
Courts  below,  and  the  differing  grounds 
of  decision  to  be  found  in  so  many  cases, 
would  not  be  repeated. 

Applying  to  the  question  proposed  by 
your  Lordships  the  rule  I  have  submitted 
to  be  the  right  one,  I  cannot  entertain 
any  doubt  that  there  was  in  this  case  evi- 
dence fit  to  bo  left  to  the  jury,  and  I 
therefore  answer  your  Lordships'  ques- 
tion in  the  affirmative. 

The  Lord  Chief  Baron. — Mj  Lords, 
having  had  the  advantage  of  reading 
the  opinions  delivered  in  this  case  by 
my  brother  Denman  and  my  brother 
Pollock,  in  which,  and  in  the  chief 
reasons  which  they  assign,  I  substan- 
tially concur;  and  having  fully  ex- 
pressed the  view  I  had  taken  upon  the 
questions  now  before  your  Lordships,  in 
the  judgment  which  I  pronounced  in  the 
Exchequer  Chamber,  and  which  appears 
in  the  appendix,  I  forbear  to  trouble  your 
Lordships  further  with  the  grounds  upon 
which  I  submit  that  there  was  evidence 
of  negligence  on  the  part  of  the  rcspon- 
dect^  which  ought  to  have  been  left  to 
the  jury ;  except  indeed  to  observe  that 
as  it  appears  that  upon  the  arrival  of  the 


train  at  the  station  at  wUcIi  the  de( 
was  to  alight,  an  officer  or  servant 
company  called  out  the  name  of  tih 
tion,  it  became  a  question  whetbe 
deceased  was  or  was  not  joi 
in  presuming  that  he  might  ; 
with  safety  at  that  spot,  and 
was  justified  in  so  presuming,  wh 
under  all  the  circumstances  c$  the 
there  was  negligence  on  the  part  < 
company  in  not  warning  the  passe 
in  the  tunnel  that  it  would  be  nnsc 
them  to  alight  there.  And  thes 
questions  which  could  not  be  deten 
as  matters  of  law,  and  which  I  am 
fore  of  opinion  ought  to  have  beei 
mitted  to  the  jury.  Then,  inasmu 
it  appeared  that  there  was  afterwi 
cry  of  "  Keep  your  seats,"  again  a 
tion  arose  whether  that  was  heard  I 
deceased  in  time  to  prevent  him 
alighting,  and  this  also  being  a 
question  of  fact,  was  obviously  f€ 
jury  and  not  for  the  Jud^e  to  detei 
I  am,  therefore,  of  opmion  that 
Lordships'  question  should  be  anff 
in  the  affirmative. 

Lord  Chelmsford  [his  Lordship  i 
the  nature  of  the  case  and  the 
as  found  in  the  case,  and  said] — ^Ii 
state  of  things  I  will  point  out  to 
Lordships  in  the  first  place  that  the: 
some  of  the  facts  which  are  perfectiijf 
and  which  admit  of  no  dispute, 
perfectly  clear  that  before  this  ac( 
occurred  the  train  had  come  to  a  stan 
It  is  perfectly  clear  that  the  carrif 
which  the  deceased  was  seated  was : 
of  the  tunnel.  It  is  equally  clear 
there  was  no  platform  opposite  thai 
of  the  tunnel  where  the  carriage  sto 
It  is  perfectly  clear  that  the  tumiel  a 
place  in  question  was,  even  on  a 
night,  imperfectly  lighted,  and  ox 
night  in  question,  the  tunnel  being 
with  steam,  practically  it  was  wi 
light.  It  is  also  clear  that  opposit 
carriage  where  the  deceased  was  8 
there  was,  in  place  of  a  platform,  a 
of  hard  rubbish  ;  and  it  is  clear  t 
the  deceased  in  that  state  of  thing 
out  in  the  tunnel  opposite  this  ru 
he  was  exposed  to  the  imminent  d 
of    receiving  a  fall  from    alightic 
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the  nibbiih  heap  in  place  of  on  the  plat- 
finm. 

Up  to  that  point  it  appears  to  me  that 
there  neither  is  negligence  nor  evidence 
of  negligence  to  go  to  a  jurj.     It  was  not 
negligence  to  stop  the  train  in  the  tnnnel, 
it  was  not  necessarily  negligence  not  to 
have  a  platform  in  ihe  tunnel ;  bnt  the 
question,  and  the  only  question  in  the 
case,  appears  to  me  to  be  this,  was  there 
efidenoe  to  go  to  the  jury  that  in  this 
lii^  of  things  the  company  or  its  servants 
80  condncted  themselves  as  to  lead  to  the 
deoeased  getting  out  of  the  carriage  at 
the  time  that  he  did  get  out  of  it  ?    Now 
I  certainly  do  not  desire  to  lay  down  any 
role  whatever  as  to  what  may  be  the  con- 
nqnence  of  calling  out  the  name  of  a 
itation  by  the  officers  of  a  company.  But 
jour  Loidships  will  see  that  it  was  stated 
in  the  evidence,  and  at  the  stage  at  which 
the  trial  stopped  it  was  uncontradicted, 
that  a  passenger  who  was  in  the  last  car- 
xiage  bat  one,  and  who  was  called  as  a 
witDess,  gave  evidence    that   he   heard 
''Hi^boiy"   called  out  at  the  far  end 
of  the  pla^orm.    He  got  out,  and  after 
he  got  out  he  heard  a  warning,  "  Keep 
joor  seats,"  after  which  the  tnun  moved 
on  to  the  station.    Hearing  a  groan,  he 
proceeded  farther  back  into  the  tunnel, 
and  fimnd    the  deceased  lying  with  his 
legs  across  the  rails,  having  sustained  in- 
juries   which    it  is  admitted  caused  his 
death.    In  that  state  of  things,  the  train 
having  actually  stopped,  the  servants  of 
the  company  having  called  out  "High" 
bury,"  a  station  at  which  the  train  was 
intoided  to  stop,  and  the  requisite  time 
having  elapsed  (aa  was  proved  by  the 
witness  I   referred   to)  for  any  of   the 
passengers  to  get  out  and  leave  the  car- 
riage, and  then  the  same  servants  of  the 
company  having  corrected  their  mistake 
and  called  out  **  Keep  your  seats,"  there- 
bj  admitting  that  the  first  call  was  an 
invitation  to  leave  their  seats, — ^in  that 
itate   of  things   it   appears  to  me  that 
without  explanation  or  contradiction  from 
the  other  side  there  clearly  was,  upon  the 
fiicts  which  I  have  stated,  evidence  to  go 
to  the  jury  of  negligence  on  the  part  of 
the  company.     I  am  bound  to  say  if  it 
had  fiJlen  to  me  to  review  a  verdict  of  a 
jurj  given  against  a  company  under  the 


circumstances,  without  any  evidence  to 
explain  the  fkcts  which  I  have  stated,  I 
should  have  been  of  opinion  that  the 
jury  had  come  to  a  natural  and  proper 
conclusion.  But  the  only  question  which 
your  Lordships  have  to  deal  with  is,  was 
there  in  this  case  evidence  of  negligence 
to  go  to  the  jury  ?  In  my  opinion  there 
really  was. 

My  Lords,  the  fate  of  this  litigation  is 
somewhat  singular.  The  course  of  it  ap- 
pears to  me  to  afford  a  strong  and  marked 
proof  of  the  advantage  which  sometimes 
arises  from  a  fresh  hearing  by  way  of 
appeal  of  a  cause  of  this  kind.  At  the 
trial  Mr.  Justice  Blackburn  was  of  opinion 
that  there  was  no  evidence  to  go  to  the 
jury  and  nonsuited  the  plaintiff.  On  the 
application  to  the  Court  of  Queen's  Bench 
for  a  rule  to  set  aside  the  nonsuit,  there 
were  present  Mr.  Justice  Blackburn,  Mr. 
Justice  Mellor,  Mr.  Justice  Lush  and  the 
Lord  Chief  Justice.  As  I  understood  the 
observations  of  the  Lord  Chief  Justice,  he 
would  have  been  himself  of  opinion,  with 
a  certain  qualification,  that  there  was  evi- 
dence of  negligence  to  go  to  the  jury ;  but 
he  said  if  a  rule  was  granted,  it  would  be 
certain  in  that  Court  to  be  discharged, 
and  therefore  it  was  refused.  I  take  it, 
therefore,  that  in  the  Court  of  Queen's 
Bench  in  this  case  there  was  that  amount 
of  difference  of  opinion  to  which  I  have 
referred.  In  the  Court  of  Exchequer 
Chamber  four  Barons  of  the  Exchequer 
were  of  opinion  that  the  nonsuit  was 
right,  and  that  there  was  no  evidence  to 
go  to  the  jury.  The  Lord  Chief  Baron, 
Mr.  Justice  Willes  and  Mr.  Justice  Keat- 
ing were  of  a  different  opinion ;  therefore 
there  was  a  division  of  four  against  three. 
Your  Lordships  have  had  the  benefit  of 
the  opinion  of  five  learned  Judges  two  of 
whom  were  those  who  had  already  given 
their  opinions  in  the  Court  below,  and 
they  are  unanimously  of  opinion  that 
there  was  evidence  of  negligence  to  go  to 
the  jury;  and  so  far  as  I  am  aware  any 
of  your  Lordships  who  heard  the  case 
would  also  have  no  doubt  there  was  evi- 
dence of  negligence  to  go  to  the  jury. 
Therefore,  looking  both  to  the  advice  of 
the  learned  Judges  to  this  House,  and  to 
the  opinion  of  your  Lordships,  I  think  it 
mav  be  taken  that  there  was  no  diffore^CQ 
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of  opinion  in  this  HotLse  that  there  was 
evidence  to  go  to  the  jaiy.  I  think  that 
that  unanimity  had  been  arrived  at  from 
the  repeated  hearings  of  this  case  which 
have  no  donbt  caused  some  delay  and 
some  expense,  but  I  trust  the  case  may 
be  foond  useful  in  future  as  negativing 
the  idea  that,  under  circumstances  such 
as  I  have  described,  a  case  is  to  be  with, 
drawn  from  the  jury,  and  the  mind  of  the 
jury  not  to  be  further  exercised  upon  it. 

I  submit  that  the  proper  course  will  be 
to  reverse  the  judgment  of  the  Exchequer 
Chamber,  and  to  enter  up  judgment  for 
the  sum  assessed  by  the  jury,  namely, 
1,200?. 

LoBD  Hatheeley. — I  entirely  concur 
with  the  views  taken  of  this  case  by  the 
noble  and  learned  Lord  on  the  woolsack  ; 
and  concurring  with  him,  especially  in  that 
part  of  his  observations  in  wnich  he  stated 
that  he  thought  we  were  not  bound  to  lay 
down  an^  special  rule  as  to  what  the  effect 
of  calling  out  the  name  of  a  station  would 
be,  I  cannot  help  observing  that  when 
the  name  of  a  station  has  been  called 
accompanied  by  a  stoppage,  and  a  con- 
siderable interval  has  elapsed  (as  has 
been  proved  by  the  evidence  of  a  passen- 
ger to  have  occurred  in  this  case),  there 
IS  a  certain  amount  of  evidence  to  go  to 
the  jury  to  authorise  them  to  find  a  ver- 
diet  for  the  plaintiff,  unless  some  expla- 
nation could  be  given  of  the  &ctR  by  the 
company,  instead  of  merely  submitting 
that  the  plaintiff  had  not  produced  suffl^- 
cient  evidence  to  call  upon  them  for  a 
defence. 

It  is  curious  to  remark  how  strongly 
the  evidence,  when  you  examine  it, 
bears  upon  the  interval  of  time  during 
the  stoppage.  It  appears  that  the  pas- 
senger who  gave  evidence  got  out  just  as 
the  unhappy  passenger  who  was  killed 
may  have  got  out,  and  after  he  had  got 
out  he  heard  the  warning,  "  Keep  your 
seats,"  after  which  the  train  moved  on 
into  the  station.  And  then  the  case  says, 
"  The  witness  hearing  a  groan  proceeded 
further  back  into  the  tunnel."  At  first 
you  might  read  that  as  meaning  that  he 
heard  the  groan  after  he  had  heard  the 
cry  "Keep  your  seats,"  and  after  the 
-train  bad  moved  on  into  the  station.  But 


if  you  look  narrowly  into  it  you  mXl 
that  that  is  not  so,  and  that  the  trail 
not  moved  on  when  he  heard  the  g 
for  having  heard  a  groan,  he  proof 
further  back  into  the  tunnel,  and  1 
the]  deceased  lying  with  his  legs  a 
the  rails  between  the  wheels  of  the 
riage  and  his  body  upon  the  rubbisl 
wheels  had  hot  touched  his  legs  or 
It  is  obvious  that  there  oould  have 
no  motion  forward  as  his  legs  wer 
tween  the  wheels  without  the  n 
touching  him ;  and  therefore  it  must 
been  a  considerable  time  that  this 
was  stopped.  The  other  passenge 
only  gets  out,  but  has  time  to  heai 
groan,  and  has  time  to  find  the  mil 
deceased  with  his  legs  between  the  w! 
and  has  time  to  find  that  the  wheek 
not  moved  on  or  in  any  way  toi 
him.  The  death  was  therefore  -ocoas 
in  consequence  of  the  fall.  Now  ix 
state  of  circumstances,  the  train  hi 
stopped  sufficient  time  to  enable 
two  passengers  to  alight,  and  it  not  hi 
been  established  in  any  way  that  th 
"  Keep  your  seats  "  was  made  before 
passengers  got  out— indeed  as  regarc 
of  them  it  was  clearly  made  after  h 
got  out — ^I  say,  in  this  state  of  di 
stances,  I  think  it  would  be  very  8 
to  say  that  there  was  not  evidence  i 
to  the  jury  in  this  case. 

Judgment  of  the  Court  of  EoBch 
GJiamher  reversed^  and  a  v 
entered  for  the  plaintiff  ft 
eum  of  1,2002. 

'  Attorneys — James  Fluker,   for  the  app< 
B.  F.  Hoberts,  for  the  respondents. 


1874.    1  MULLBR  (appeUaTii)  v.  BAl 
June  5.  J  (respondent). 

Port  Dues— Coals  ^^  exported'^ — Fi 
Voyage — "  Bunker  Coals.^^ 

By  a  special  Act  dues  were  granted  \ 
tain  commissioners  on  all  coeds  ''  es^po^ 
from  the  port  of  Newcastle: — ^Held, 
coats  taken  away  hy  a  foreign  steamer  J 
purpose  of  being  wholly  eonsumed  aii 
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leji€99mdihe  limiisofihepcnif  were  coaiU  **  ex- 
port^^i  "  wUhm  the  mecming  of  the  Act,  cmd 
iker^s/are  (hat  the  commissioners  might  tn- 
iid  ^ukjxm  paifment  of  tJ^e  dues  in  respect  of 
ntcH  coals. 

Appeal  from  the  decision  of  the  Judge 
of  t^e  Couniy  Court  of  Northumberland 
holden  at  Newcastle. 

Tlie  Case  stated  substantially  as  fol- 
lows. 

Previous  to  the  passing  of  the  River 
Improvement  Act,  1850,  the  Corpo- 
of  Newcastle-upon-Tvne  held  the 
and  port  of  Newcastle«upon-Tyne 
mxid.  divers  dues  in  fee  farm  under  the 
Crown,  and  were  conservators  of  the  port 
extending  from  a  point  in  the  sea  at  the 
month  of  the  nver  Tjne  to  Hedwin 
Streams,  about  seven  mil^  above  the  town 
<^  Newcastie-upon-Tyi^e.  Bj  that  Act 
^^be  conservatorship  of  the  river  Tyne,  and 
^he  powers  of  the  corporation,  became 
'Seated  in  the  Tjne  Improvement  Com- 


Under  the  provisions  of  the  River  Tyne 
Improrement  Act,  1850,  the  Corporation 
^  x^ewcastle  continued  in  receipt  of  the 
^K^^^  dues,  from  time  to  time  paying  over 
to  tlie  Tyne  Improvement  Commissioners 
t^  net  proceeds  of  three-eighth  parts. 

In  the  year  1872,  after  a  protracted 
^^^otiation,  the  Tyne  Improvement  Com- 
^^i^sioners  came  to  an  agreement  with  the 
^^^>:rporation  of  Newcastle  for  the  purchase 
^^  taxB  five-eighths  of  the  coal  dues  which 
lainded  the  property  of  the  corporation 
ler  the  Act  of  1850.    The  basis  of  that 
^^^^fotiationwas  the  annual  produce  of  such 
^*=»  ■— -,  and  it  was  part  of  that  agreement 
in  future  these  and  all  oUier  dues 
^^^c^uld  be  received  directly  by  the  com- 
Lgsioners. 

Tlhis  agreement  between  the  Corpora- 

>:3i  of  Newcastle  and  the  Tyne  Lnprove- 

^nt  Commissioners  was  carried  out  by 

:  t  of  Parliament  passed  in  the  year  1870, 

"^l^&ich  is  hereinafter  referred  to  as  the 

Improvement  Act,  1870. 

^  the  course  of  the  year  1871,  negoti- 

^008  took  place  between  the  Tyne  Im- 

P^'^'csvement  (>>mmis8ioners  and  the  various 

^liies  interested  in  the  trade  of  the  Tyne, 

'^lich  led  to  the  passing  of  the  Tyne 

*^'  Does  Act,  1872. 


The  Act  is  entitled  '^  an  Act  to  abolish 
the  Tyne  Coal  Dues,"  and  in  lieu  thereof 
to  provide  new  dues,  to  extingubh  the 
right  to  increase  rates  under  "  The  Har- 
bours and  Passing  Tolls,  <&c..  Act,  1861," 
and  to  extend  the  time  for  the  completion 
of  the  piers  and  other  works. 

Sec.  3  enacts,  that  on  and  after  the  Ist 
day  of  June,  1872,  the  coal  dues  shall  be 
abolished,  and  in  lieu  thereof,  and  in  ex* 
tinction  of  the  right,  power  or  claim  by 
the  commissioners,  under  *'  The  Harbour 
and  Passing  Tolls,  &c.,  Act,  1861,"  to  in- 
demnify themselves  for  the  loss  of  com- 
pensation paid  to  them  for  differential 
dues,  by  raising  any  of  the  rates  which 
they  have  power  to  levy,  there  shall  be 
payable  to  the  commissioners  in  respect 
of  coals,  cinders,  coke,  grindstones  and 
salt  exported  from  the  port,  the  following 
dues,  that  is  to  say,  in  respect  of  coals, 
cinders  and  coke,  one  penny  per  ton  of 
twenty  cwt. ;  in  respect  of  grindstones, 
threepence  per  ton  of  twenty  cwt. ;  and  in 
respect  of  salt,  one  penny  per  ton  of 
twenty  cwt.,  which  dues  ^^lall  be  called 
"  River  Tyne  Export  Dues,"  and  shall  be 
carried  to  the  account  called  "  The  Tyne 
Improvement  Fund,"  and  shall  be  appli- 
cable to  all  purposes  to  which  the  Tyne 
Improvement  Fund  shall,  frx)m  time  to 
time,  be  applicable. 

When,  in  the  year  1870,  the  Tyne  Im- 
provement Commissioners  became  entitled 
tothereceiptof  thewholeofthe  "Tynecoal 
dues  "  without  the  intervention  of  the  cor- 
poration, they  found  it  to  have  been  the 
uniform  practice  of  the  corporation,  with 
one  exception  hereafter  to  be  mentioned, 
not  to  charge  the  Dues  on  coals  carried 
out  of  the  port  on  board  steam  vessels, 
and  intended  to  be  used  for  the  purpose 
of  raising  steam  power  to  work  the  en- 
gines of  the  vessels  which  carried  the 
coal,  such  coal  being  called  '*  Bunker 
coal "  or  coal  for  ship's  use. 

The  Tyne  Coal  Dues  Act,  1872,  came 
into  operation  on  the  Ist  of  June,  1872, 
and  on  the  1st  of  April,  1873,  the  com- 
missioners for  the  first  time  claimed  the 
right  to  levy,  under  that  Act,  as  being 
dues  by  that  Act  authorised  to  be  taken, 
dues  on  "  bunker  coal "  or  coal  for  ship's 
use,  and  in  pursuance  of  such  daim,  they 
demanded  from,  the  plaintiff*,  under  the 
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following  circamsianceB,  the  sum  of  money 
in  dispute  in  this  action. 

On  the  19th  of  April  last,  a  Norwegian 
steam  vessel,  called  the  Hakar  AdoUtein^ 
sailed  from  the  port  of  Newcastle-on-Tyno 
with  580  tons  of  coal  alleged  to  be  "  bun* 
ker  coal  "  or  coal  for  ship's  use  on  board. 
The  defendant,  who  was  the  duly  autho- 
rised collector  of  dues  for  the  Tyne 
Improvement  Commissioners,  demanded 
ftom  the  plaintiff,  who  was  the  master  of 
the  said  steam  vessel,  a  due  of  one  penny 
per  ton,  amoxmting  to  the  sum  of  21,  is.  2(f., 
m  respect  of  the  said  530  tons  of  coal. 
The  plaintiff  at  first  refused  to  pay  on  the 
ground  that  the  coal  was  intended  solely 
for  ship's  use,  but  afterwards,  as  the  de- 
fendant, who  was  also  the  collector  of 
customs,  stopped  his  vessel,  he  paid  under 
protest  the  sum  demanded,  and  then 
brought  in  the  County  Court  this  action 
to  recover  back  the  sum  so  paid. 

The  following  was  a  copy  of  the  par- 
ticulars of  claim  as  stated  in  the  plaint— 

To  dues  illegally  charged  \ 
on  580  tons  coals  ahipped  on 
board  my  vessel,  Hakar  AdoU  >£2  4i8.  2d, 
stein^  for  ship's  use  at  Id.  per 
ton.  / 

The  cause  came  on  before  the  Counfy 
Court  Judge  on  the  81st  day  of  October 
last,  when  the  following  admissions  were 
entered  into. 

*'  We,  the  attorneys  for  the  above-named 
plaintiff  and  defendant,  mutually  agree  to 
admit,  at  the  trial  of  this  cause,  ilie  follow- 
ing facts ;  namely — 

'  *  1 .  That  the  above-named  plaintiff  was 
in  the  month  of  April  last  master  of  the 
Norwegian  vessel  Hakar  Adolstein^  and 
the  above-named  defendant  was  at  the 
same  time  the  authorised  collector  of  the 
dues  of  the  Tyne  Improvement  Commis- 
sioners. 

**2.  That  in  the  month  of  April  last 
there  was  shipped  on  board  the  said  ves- 
sel, Hakar  Adolstein,  and  carried  therein 
out  of  the  port  of  Newcastle-upon-Tyne, 
530  tons  of  coal  of  twenty  cwt.  each,  and 
that  the  said  vessel  cleared  for  the  port 
of  Christiania,  in  Norway,  taking  in  goods 
at  Newcastle  for  New  York,  and  the  said 
vessel  proceeded  to  Christiania,  and  from 
thence  via  Bergen  to  New  York,  her  ulti- 
mate port  of  destination. 


"  8.  That  the  said  yeasel  ia  a 
ship. 

"  4  That  forty.five  t<ni8  of  ooai 
be  required  for  ike  purpose  of  nai 
from  the  Tyne  to  the  port  of  Chri 
and  300  tons  for  a  voyage  from  Chi 
to  New  York. 

*<  5.  That  the  sum  of  21.  4f .  24.  ( 
to  be  due  to  the  Tyne  Improvemei 
missioners  in  respect  of  the  saic 
was  paid  by  the  plaintiff  to  the  de 
under  protest^  and  that  the  said  pla 
entitled  to  recover  so  much  of  t 
sum  (if  any)  as  shall  have  been 
ously  paid. 

On  the  trial  evidence  was  given 
usage  of  the  port  as  regards  ** 
coal "  or  coal  for  ship's  use,  from  i 
1840,  and  it  was  proved  that,  w 
exception  of  about  ten  days  in  t] 
1870,  the  Corporation  of  Newoas 
never  attempted  to  levy  dues  o 
coal ;  that  at  the  expira^on  of  thi 
days,  the  corporation  had  stopj 
levy,  and  had  returned  the  son 
during  these  ten  days  to  those  n 
asked  for  a  return,  and  that  the  o 
sioners  had  not,  until  ten  month 
the  passing  of  the  Tyne  Coal  Da 
1872,  attempted  to  levy  dues  in  ree 
such  coal,  and  it  was  also  prove 
dues  are  not  charged  on  coal  m 
raising  steam  in  the  steam-tugs  en 
in  towing  vessels  in  and  out  of  t 
hour.  Evidence  was  also  given, ' 
jected  to  as  not  binding  the  oommin 
that  coal  taken  out  of  the  port  fin 
use  does  not  appear  as  coals  ea 
in  the  customs  returns,  and  the 
vessels  leaving  the  port  with  oo 
ship's  use  only,  are  treated  as  b 
ballast,  and  not  as  carrying  cargo. 
reference  was  made,  but  objeotec 
the  same  ground,  to  the  use  of  th 
"  export,"  and  its  meaning  in  th 
relatmg  to  the  customs. 

The  Judge  gave  judgment  £ 
plaintiff  for  IZ.  148.  6d.  (1).  Agaii 
judgment  the  defendant  appealed. 

(1)  The  learned  Judge  arrived  at  the 
1/.  lis.  6d.  in  this  way.  He  was  of  opini( 
the  commissioners  were  not  entitled  to  de 
charge  dues  on  coals  shipped  as  stores  for  t 
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The  SdUowio^  were  the  questions  for 
ttu8  Court. — ^First,  whether  the  Jadge 
of  the  Couniy  Court  was  right  in  de- 
ciding that  the  plaintiff  was  entitled  to 
leoorer  the  said  sum  of  11. 149.  6d, ;  se- 
oondlj,  if  the  plaintiff  is  not  entitled  to 
lecover  the  said  sum  of  11, 14«.  6c2.,  is  ho 
entitled  to  recover  any  other  sum,  and  if 
•nj,  what  snm  ? 

The  case  was  argued  (on  June  2)  by 


Sir  J,  B.  Karslake  (Charles  Bwsell  and 
G,  Bruce  with  him),  for  the  appellant ;  by 

Maniiiy  {Beresford  with  him),  for  the 
respondent. 

Cwr,  ddv,  wU, 

The  judgment  of  the  Court  (2)  was 
(on  June  5)  delivered  by 

Lush,  J.— The  question  raised  by  this 
if^ieal  is  whether  coals  taken  out  of  the 
port  of  Newcastle  in  a  foreign  steamer, 
nr  the  purpose  of  consumption  on  board 
in  the  oonrse  of  a  foreign  voyage,  are 
liaUe  to  the  coal  daes  of  one  penny  per 
ton  granted  to  the  Tyne  Improvement 
Commissioners  bj  ''  The  Tyne  Coal  Dacs 
Act^  1872/*  on  au  coals  exported  from  the 
port  of  Newcastle.  The  learned  Judge  of 
the  County  Court  considered  that,  having 
regard  to  the  usage  of  the  corporation, 
vinle  the  coal  dues  belonged  to  them,  of 
twtiiig  coals  taken  on  board  for  con- 
nmption  as  exempted  from  duty,  the 
tenn  ^'exported"  must  receive  a  quali- 
fied interpretation,  and  be  taken  to  mean 
ootls  exported  for  the  purpose  of  com- 
merce as  distinguished  from  what  are 
cdled  ^  bunker  coals,'*  that  is,  coals  taken 

TLNu  Bat  in  order  to  protect  themseWesfirom  fraud 
or  emioD,  thej  areentitled  to  restrict  the  exemption 
to  ndi  m  quantity  as  shall  be  reasonably  required 
tvUttporpoeesof  theshipineach  particular  case." 
He  therefore  ordered  "  one  penny  per  ton  on  345 
tOBfl.  which  is  the  admitted  minimum  quantity  of 
eodi  required  for  a  Toyage  to  New  York  under  the 
onditions  in  eridenco  in  this  case,  to  be  returned 
to  the  plaintiff/*  and  ho  also  allowed  in  this  case, 
"vithoot  attempting  to  laj  down  any  rule,  twenty 
pv  cent  additional  as  a  margin  for  consumption 
ia  port,  and  for  contingencies  on  the  toyage  out*'* 
(2)  Xellor,  J.;  Lash,  J.;  anl  Archibald,  J« 


on  hoard  for  the  purpose  of  consumption 
on  the  voyage.  We  agree  as  to  the 
reasonableness  of  making  a  distinction 
hetween  coals  taken  away  for  sale  and 
coals  taken  for  the  necessary  use  of  the 
vessel,  but  we  are  constrained  to  differ 
from  the  learned  Judge  in  his  construe- 
tion  of  the  Act.  There  is  nothing  in  the 
language  of  the  Act  to  shew  that  the  word 
''  exported  "  was  used  in  any  other  than 
its  ordinary  sense,  namely,  "carried  out  of 
the  port,''  and  considering  how  easily  and 
how  extensively  the  privilege  of  storing 
for  use  may  he  ahused,  and  what  quanti- 
ties may  he  carried  away  under  the  name 
of  "  bunker  coals,"  we  think  that  if  it 
had  been  intended  to  exempt  from  dut^ 
coals  taken  on  board  for  fuel,  some  linu- 
tation  as  to  quantity  would  have  been  im- 
posed. Nothing  would  have  been  easier 
than  to  insert  a  proviso  to  that  effect. 
We  cannot,  however,  speculate  upon  the 
intentions  of  the  legislature,  which  are 
neither  expressed  in  terms,  nor  conveyed 
by  implication.  Our  duty  is  to  interpret 
the  words  of  a  statute  according  to  their 
plain  and  grammatical  meaning,  when,  as 
in  this  case,  they  are  not  controlled  by 
anything  to  be  found  in  the  context. 
Gonstrumg  the  words  of  the  Act  upon 
this  principle,  we  feel  bound  to  hold  that 
coals  carried  away  from  the  port,  not  in 
a  temporary  excursion,  as  in  a  tng  or 
pleasure  boat,  which  intends  to  return 
with  more  or  less  of  the  coals  on  board, 
and  which  may  be  regarded  as  always 
constructivly  within  the  port,  but  taken 
away  for  the  purpose  of  being  wholly 
consumed  beyond  the  limits  of  the  port, 
are  coals  "  exported  "  within  the  meaning 
of  the  Act.  We  therefore  give  judgment 
for  the  appellant. 

Judgment  for  the  appellant. 


Attorneys— Cookson,  Wainowrlght  &  Co.,  agents 
for  J.  &  N.  O.  Clayton,  Newcastle-upon-Tyne, 
for  Appellant;  John  TUckor,  agent  for  Daglish 
&  Stewart,  Newcastlo-upon-Tyue,  for  respond* 
cnt. 
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TATLOB  V.   QRBBNHALQH. 
PENDLEBUBT  V.   THB  SAME. 


1874. 
July  6. 

Negligence — Surveyor  of  Highways — Bs' 
pairs  of  Highway — Liability  in  Action, 

The  defendant  had  been  appointed  by  the 
vestry  surveyor  of  highways.  The  vestry 
resolved  that  a  part  of  a  highway  should 
he  raised^  and  ordered  the  defmdant  to 
employ  men  to  do  it.  He  contracted  with 
0.  to  do  the  worJc^  at  so  much  per  yard,  and 
the  vestry  fotmd  the  materials,  O.  em- 
ployed  his  own  meyi^  and  proceeded  to 
perform  the  work.  The  defendant  did  not 
personally  interfere  with  the  work,  0,  left 
the  road  in  sttch  a  state  tJiat  the  plaintiff , 
in  driving  along  by  night,  was  overturned 
and  injured.  The  defendant  did  not  give 
any  direction  that  the  road  should  be  left 
in  such  a  state: — Held  (in  an  a^^tion  by 
the  plaintiff),  that  the  defendant  was  not 
liable* 

Declaration :  tliat  the  defendant  wrong- 
fully and  improperly  placed  and  laid  upon 
certain  parts  of  a  certain  highway  largo 
quantities  of  earth,  stones,  rubbish  and 
materials,  and  caused  the  said  highway 
to  be  raised  in  the  said  parts,  and  thereby 
to  be  dangerous  to  persons  driving  along 
the  said  highway  in  the  dark;  and  the 
defendant  wrongfully  and  improperly  suf- 
fered the  said  quantities  of  earth,  stones, 
rubbish  and  materials  to  be  and  remain 
upon  the  said  parts  of  the  said  highway, 
and  the  said  parts  of  the  said  highway  to 
be  raised  as  aforesaid,  during  the  dark, 
without  any  light  or  means  to  prevent 
persons  from  driving  against  the  same, 
whereby  a  certain  carriage  in  which  the 
plaintiff  was  then  being  lawfully  driven 
along  the  said  highway,  was  driven  and 
struck  against  the  said  earth,  stones, 
rubbish  and  materials,  and  the  said  raised 
parts  of  the  said  highway,  and  was  upset, 
whereby  the  plaintiff  was  thrown  out  of 
the  said  carriage,  and  greatly  bruised  and 
injured,  and  his  collar-bone  broken,  and 
by  reason  of  his  said  injuries  has  been 
prevented  from  attending  to  his  business 
and  employment  of  a  book  keeper,  and 
has  lost  profits  and  wages  which  he  other- 
wise would  have  derived  therefrom,  and 
has  been  put  to  and  incurred  great  ex- 
pense in  medical  and  surgical  attendance 


and  otherwise,  in  endeavouring  ti 
cured  of  his  said  injuries. 

Pleas — ^Ist  Not  guilty. 

2nd.  That  the  defendant  was,  a 
time  of  the  alleged  grievances,  snr 
of  highways  for  the  township  of  Tottu 
Lower  End,  and  that  it  then  waf 
the  defendant's  duty,  as  such  son 
to  repair  the  highway  in  the  det 
tion  mentioned,  and  that  the  defeo 
as  such  surveyor,  was  executing  a 
necessary  repairs  in  and  upon  tke 
highway,  and  certain  parts  of  the 
highway  were  then  being  and  wer 
cessarily  raised  for  the  purpose  of 
repairs,  and  the  plaintiff,  by  his  own 
ligence  and  improper  conduct^  and  wi 
any  £Biult  of  the  defendant,  drovi 
said  carriage  against  the  said  part  c 
highway  so  raised  as  aforesaid,  and  c 
the  injuries  complained  of. 

Replication.    Taking  issue. 

At  the  trial,  which  took  place  I 
Mellor,  J.,  at  Manchester,  on  the  3( 
November,  1872,  it  appeared  tha 
action  was  brought  to  recover  daz 
in  respect  of  injury  caused  to  the  pli 
by  reason  of  his  carriage  being  npf 
consequence  of  stones  and  material 
upon  the  turnpike  road  from  Totti] 
to  Bury  in  lAucashire.  The  defei 
had  been  appointed  surveyor  of  the 
ways  by  the  vestry  of  Tottington  I 
End,  at  a  salary  of  201,  a  year. 
vestry  had,  by  resolution,  ordered  thi 
part  of  the  road  where  the  accident 
pened  should  bo  raised,  and  the  defe: 
was  ordered  to  employ  men  to  do  it. 
contracted  with  one  John  Greenh< 
do  the  work  at  3^.  per  yard,  the  "^ 
finding  the  materials.  Oreenhow 
ployed  and  paid  his  own  men,  an^ 
cceded  with  the  work.  The  plaint 
driving  along  the  road  in  the  dark, 
to  that  part  which  was  being  rep 
There  was  neither  light  or  fence  oi 
tcction.  Half  of  the  road  had  been  r 
and  the  other  half  was  left  temporal 
tlie  old  level.  The  difierenco  in  Icvc 
about  a  foot,  and  the  plaintiff  wit 
horse  and  Ctart  were  upset. 

It  was  contended  that  there  w 
liability  on  the  defendant,  but  Mcll 
left  the  case  to  the  jury,  wlio  rctui 
verdict  for  the  plaintiff.    They  fonni 
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there  was  negliKenoe  in  not  liffbting  the 
road,  bat  tbat  the  defendant  did  not  per- 
nnallj  interfere  in  doing  the  work,  or  in 
direduig  the  road  to  be  left  in  snch  a  con- 
dition as  it  was  left  in.  Leave  was  given 
to  the  defendant  to  movq  that  the  verdict 
ahonld  be  set  aside,  and  a  verdict  entered 
for  him,  on  the  gronnd  that  no  personal 
liability  on  his  part  was  shewn. 

A  rue  fufiwas  sabseqaentlj  obtained, 
against  which  caose  was  shewn  (on  Jane 
did)bj 

Tke  SoUeUor^General  (Sir  John  HolJcer) 
nd  B.  O,  Wmiams.  They  referred  to 
5*6  Wm.  At.  c.  60.  s.  66  (1),  Gmch  v. 
BM  (2),  BatM  V.  Curling  (3),  Newton  v. 
Ellig  (4),  Foreman  v.  The  Mayor  of  dan- 
Mnay  (6),  Story  on  Agency,  sec.  463, 
Atkinson  ▼.  The  Newcastle  and  Oateshead 
Waierworks  Company  (6),  Gibson  v.  The 
Mayor  of  Preston  (7),  M^Kinnon  v.  Pen* 
90%  (8),  Young  v.  Davis  (9). 

Pope  and  Edwards^  in  sapport  of  the 

(1)  In  addition  to  the  general  qneetion  of  the 

liabOitj  of  the  defendant,  it  was  contended,  in 

■hewing  canae  against  the  rule,  that  the  defendant 

vaa  liable  to  a  penalty  nnder  the  66th  section  of 

I  Ac  6  WilL  4.  c  dO,  which  proyidea  "  that  if  any  snr- 

fvjiir .  •  .  shall  lay  or  canse  to  be  laid  any  heap  of 

itOBea .  .  .  npon  any  highway,  and  allow  the  same 

toiemain  there  at  night,  to  the  danger  or  personal 

damage  of  any  person  passing  thereon,  all  due  and 

leuonahle  precaution  not  having  been  taken  by 

the  nid  snrreyor  to  guard  against  the  same,"  and 

it  vas  signed  that  a  statutory  liability  was  there- 

face  created,  but  the  Court,  without  hearing  the 

eoonsel  in  support  of  the  rule  npon  this  point, 

liekl  that  that  section  did  not  apply. 

(2)  3  £.  &  B.  402 ;  s.  c  23  Law  J.  Rep.  (ir.s.) 
OB.  121. 

(I)  8  Q.B.  Bep.  286;  s.  c  15  Law  J.  Bep. 
(wj.)  Q3.  66. 

(4)  6  E.  &  B.  116;  s.  c.  24  Law  J.  Bep.  (n.s.) 
03.187. 

(6)  40  Law  J.  Bep.  (h.s.)  Q.B.  188 ;  s.  c  Law 
Bep.  6  OB.  214. 

(6)  Law  Bep.  6  Exch.  404. 

(7)  10  B.  &  a.  942  ;  s.  c.  39  Law  J.  Rep.  (n.s.) 
03.131. 

(8)  9  Exch.  Ri^p.  609 ;  s.  c.  23  Law  J.  Rep. 
(sx)M.C.97. 

(9)  7  Huri.  &  N.  760 ;  a.  c  81  Law  J.  Bep.  (n.8.) 
EKh.260. 

Kiw  Skbus,  43.— Q.B. 


mle,  referred  to  Lane  v.  OolUm  (10), 
Smithes  Law  of  Master  and  Servant,  and 
Stone  V.  Cartwrigld  (11). 

Cur.  ado,  vuU, 

The  judgment  of  the  Court  (12)  was 
(on  Jnlj  6th)  delivered  by 

Blackburn,  J. — This  was  an  action  tried 
before  my  brother  Mellor,  at  Manchester. 
It  appeared  that  the  defendant  was  the 
snrveyor  of  highways  appointed  by  the 
vestry,  at  a  salary  of  202.  a  year. 

By  a  resolution  of  the  committee  of 
management  of  the  vestry,  it  was  ordered 
that  a  part  of  the  road  between  Tottington 
and  Bury,  about  150  yards  in  lengthy 
should  be  raised,  and  the  defendant  was 
ordered  to  employ  men  to  do  it.  He 
accordingly  contracted  with  one  John 
Greenhow  to  do  the  work  at  3^.  per 
yard,  the  vestry  finding  the  materials. 
Greenhow  employed  and  paid  his  own 
men,  and  proceeded  to  perform  the  work 
accordingly. 

At  the  time  of  the  accident  to  the 
plaintiff  one  half  of  the  road  had  been 
raised,  and  the  other  half  was  left  tempo- 
rarily at  the  old  level.  The  difference  in 
level  was  about  a  foot ;  no  fence  or  light, 
or  any  other  protection  was  put  up,  to 
warn  persons  using  the  road  at  night  of 
this  difference  in  level,  and  the  plaintiff 
driving  along  fell  over  with  his  horse  and 
cart  and  was  injured. 

The  jury  found  that  the  defendant  did 
not  personally  interfere  in  doing  the  work, 
or  in  directing  the  road  to  be  left  in  such 
condition  as  it  was  left  in.  The  verdict 
was  entered  for  the  plaintiff,  with  leave  to 
move,  and  a  rule  was  obtained  accord- 
inghr. 

Under  these  circumstances,  wo  are  of 
opinion  that  the  defendant  is  not  respon- 
sible to  the  plaintiff  for  the  injury  caused 
to  him  in  the  manner  above-mentioned. 

The  defendant,  as  surveyor  of  highways, 
is  but  the  servant  of  the  inhabitants,  on 
whom  the  obligation  to  repair  the  road 
lies — see  Young  v.  Davis  (13). 

(10)  12  Mod.  438. 

(11)  6  Term  Rep.  411. 

(12)  Blackburn,  J.;  Molior,  J.;  and  Quain,  J. 

(13)  31  Law  J.  Bep.  (k.s.)  Exch.  250;  s.  c. 
7  Hurl.  &  N.  760  ;  in  error,  2  Hurl.  &  C.  197. 

Z 
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•  '  It  was  not  proved  that  the  defendant 
himself  was  guilty  of  any  negligent  act, 
and  it  is  clear  that  Greenhow  smd  his  men, 
who  actaally  did  the  work,  were  not  the 
servants  of  the  defendant.  As  surveyor 
of  highways,  he  employed  Greenhow  by 
direction  of  the  committee  or  vestry,  but 
that  does  not  constitute  Greenhow  a  ser- 
vant of  the  defendant,  bo  as  to  make  the 
defendant  responsible  for  the  acts  of 
Greenhow  or  his  men — see  Foreman  v. 
The  Mayor  of  Oanterhury  (5).  The  rule 
must  be  made  absolute. 

In  the  other  case  of  Pendlebury  v. 
OreenhaXgh  the  judgment  will  be  the 
same. 

B/ule  ahsolute  in  each  case. 


AttornojTB — Shaw  &  Tremollen,  a^nUi  for  P.  and 
J.  Watson,  Bury,  for  plaintiff;  Woodcock  & 
Kyland,  agents  for  T.  A.  and  J.  Grundy  &  Co., 
MiuicheBter,  for  defendant. 


1874.    \  ^^^^„      ^^^^ 

May  2G.  /  ^^^^^  ^-  ^^^^• 

Oojpijright—S  8f  4  Will  4.  c.  15— Dm- 
moMc  Flece — Action  for  Lifringement — 
Novel — Publication , 

H,  xorote  a  story  which  he  printed  and 
published.  He  afterwards  wrote  a  drama, 
being  the  same  as  the  story  loith  slight 
alterations^  and  he  sold  the  copyright  to  the 
plaintiff.  After  this  was  done,  and  after 
the  story  was  publislhcd,  O,  wrote  a  drama 
founded  upon  the  story.  The  defendant 
produced  0,^sdramaupon  thestage : — Held, 
that  the  plaintiff  had  no  copyright,  for  the 
infringcmetit  of  which  lie  coidd  maintain 
an  action  against  the  defendant. 

The  first  count  of  the  declaration 
stated — For  that  the  plaintiff  before  and 
at  the  time  of  committing  of  the  griev- 
ances licreinaftor  next  mentioned,  was 
the  proprietor  of  and  had  the  sole  liberty 
of  representing  or  causing  to  be  repre- 
sented at  any  place  or  places  of  dramatic 
entertainment,  in  rxly  part  of  the  United 
Kingdom  of  Great  IJritaiu  and  Ireland, 
and  in  various  other  places  in  that  be- 


half, a  dramatic  piece,  called  "  Sha 
the  assignee  of  the  anthor  thereof 
dramatic  piece  had  been  and  waa 
posed  after  the  passing  of  an  Aot  o 
hament,  made  and  passed  in  the  f 
of  Parliament  holden  in  the  3rd  m 
years  of  the  reign  of  his  late  M 
King  William  the  4th,  to  amend  th 
relating  to  Dramatic  literary  Pre 
by  one  John  Hollingshead :  Yc 
defendant  dnring  the  continoanoe  o 
sole  liberty  as  aforesaid,  and  within  i 
calendar  months  next  before  the  oomx 
ment  of  this  snit,  and  contrary  ' 
intent  of  the  statnte  in  that  beba] 
the  rights  of  the  plaintiff  as  snch  as 
as  aforesaid,  wrongfully  on  divers  (t 
100  several  occasions,  representei 
caused  to  be  represented  withon 
consent  in  writing  of  t^he  plaintii 
had  and  obtained,  at  divers  pla 
dramatic  entertainment  in  Engum 
said  dramatic  piece  and  divers 
thereof  to  the  great  injniy,  los 
damage  of  the  plaintiff,  and  there 
defendant  became  liable  for  and  : 
spect  of  each  and  every  of  snch  reprc 
tions  to  the  payment  to  the  plam* 
an  amount  not  less  than  40^.,  or  ^ 
full  amount  of  the  benefit  or  advi 
arising  therefrom,  or  the  injuiy  c 
sustained  by  the  plaintiff  thev^ 
whichever  should  be  the  greater  dai 
and  the  plaintiff  avers  that  the  s 
40^.  for  each  of  the  said  represent 
was  and  is  the  greater  damages  re 
able  by  him  by  virtue  of  the  said  si 
in  respect  of  each  of  the  said  repre 
tions  by  the  defendant,  and  the  sa 
amount  payable  by  the  defendant 
plaintiff  by  reason  of  the  premises 
the  defendant  hath  not  paid  the  flon 
Second  count.  For  that  the  pli 
before  and  at  the  time  of  the 
mitting  of  the  grievances  herei 
next  mentioned,  was  the  proprietor  * 
had  the  sole  liberty  of  represent! 
causing  to  be  represented  at  any  pi 
places  of  dramatic  entertainment  i 
part  of  the  United  Eangdom  of 
Britain  and  Ireland,  and  in  divers 
places  in  that  behalf,  a  dramatic 
called  "  Shop,"  as  the  assigrn 
the  auUior  thereof,  which  dn 
piece  had  been  and  was  composed 
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te  paanng  of  the  said  first  xnentioned 
^  ivy  ihe  nid  John  Hollingsliead :  Yet 
^  Afi&Ddaiit  dnrlng  the  continnanee  of 
■^  sole  liberiy  as  last  aforesaid,  and 
^^in  twelve  calendar  months  next  be- 
^  the  commencement  of  this  suit,  and 
QDatnttY  to  the  intent  of  the  statute  in 
^^  behalf  and  the  right  of  the  plaintiff 
^  ^Qch  assignee  as  aforesaid,  wrongfollj 
^^^^fvers  (to  wit)  100  several  occasions, 
^^i»3«sented  and  caused  to  be  represented, 
r^^Uumt  the  consent  in  writing  of  the 
*^^iiitiff  first  had  and  obtained,  at  divers 
'^^MS   of    dramatic    entertainment    in 
^^^land,    the   last-mentioned    dramatic 
s^oe  and  divers  parts  thereof,  to  the  great 
^  mj,  loss  and  damage  of  the  plamtiff, 
roby  the  defendant  became  liable  for 
in  respect  of  each  and  everv  such 
mentioned  representations  to  the  pay- 
it  to  the  plaintiff  of  an  amount  not  less 
40f.,  or  to  the  fall  amount  of  the 
t  or  advantage  arising  therefrom,  or 
injury  or  loss  sustained  by  the  plain- 
theroGrom,  whichever  should  be  the 
damages.      And  great  benefit  and 
ivaatage  arose  from  each  of  such  last- 
itioned    representations.      And     the 
T  avers  that  the  frdl  amount  of  the 
or  advantage  arising  frt>m  each  of 
repreeentations   was    and    is    the 
r  damages  recoverable  by  him  by 
of  the  siod  statute,  in  respect  of  each 
nch  last-mentioned  representations  by 
defendant,  and  the  sum  and  amount 
■^fiUe  by  the  defendant  to  the  plaintiff 
HBsson  of  the  last-mentioned  premises : 
^  the    defendant  hath  not  paid    the 


Third  count.  For  that  the  plaintiff, 
fi>re  and  at  the  time  of  the  committ- 
^^^  of  the  g^rievances  hereinafter  next 
^^tioned,  was  the  proprietor  of  and 
the  sole  liberty  of  representing  or 
to  be  represented  at  any  place 
places  of  dramatic  entertainment,  in 
^y  part  of  the  United  Kingdom  of  Great 
^itain  and  Ireland,  and  in  divers  other 
*^Oes  in  that  behalf,  a  dramatic  piece 
^*l«l  "  Shop,"  as  the  assignee  of  the 
^ttior  thereof,  which  dramatic  piece  had 
^^^  and  was  composed  after  the  passing 
^^  the  said  first-mentioned  Act  by  the 
^^tj  John  Hollingshead :  Yet  the  de- 
^^^dant  daring  the  continuance  of  such 


sole  liberty  as  last  aforesaid,  and  within 
twelve  calendar  months  next  before  the 
commencement  of  this  suit,  and  contrary 
to  the  intent  of  the  statute  in  that  behalf, 
and  the  right  of  the  plaintiff  as  such 
assignee  as  aforesaid,  wrongfully  on  divers 
(to  wit)  100  several  occasions,  represented 
and  caused  to  be  represented,  without  the 
consent  in  writing  of  the  plaintiff  first 
had  and  obtained,  at  divers  places  of  dra- 
matic entertainment  in  England,  the  said 
last-mentioned  dramatic  piece  and  divers 
parts  thereof:  Whereby  the  defendant 
became  liable  for  and  in  respect  of  each 
and  every  such  last-mentioned  representa- 
tion, to  the  payment  to  the  plaintiff  of  an 
amount  of  not  less  than  40«.,  or  to  the 
full  amount  of  the  benefit  or  advantage 
arising  therefrom,  or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom, 
whichever  should  be  the  greater  damages, 
and  the  plaintiff  sustained  great  injury 
and  loss  from  each  of  such  last-mentioned 
representations.  And  the  plaintiff*  avers 
that  the  injury  or  loss  sustained  by  him 
from  each  of  such  representations  was  and 
is  the  greater  damages  recoverable  by  him 
by  virtue  of  the  said  statute  in  respect  of 
each  of  such  last-mentioned  representa- 
tions, and  the  sum  and  amount  payable 
by  the  defendantto  the  plaintiff  by  reason 
of  the  last-mentioned  premises:  Yet  the 
defendant  hath  not  paid  the  same. 

Pleas — First.     Not  guilty. 

Second.  That  plaintiff  was  not  the 
proprietor  of  and  had  not  the  sole  liberty 
of  representing  or  causing  to  be  repre* 
sented  the  said  dramatic  piece  as  alleged. 

Third.  That  the  plaintiff  was  not  the 
assignee  of  the  author  of  the  said  dra- 
matic piece  as  alleged. 

Fourth.  That  the  said  dramatic  piece 
was  not  composed  by  the  said  John  Hol- 
lingshead as  alleged. 

Issue  thereon. 

At  the  trial  before  Cockbum,  C.  J.,  at 
Guildhall,  it  appeared  that  in  the  year 
1863,  a  Mr.  Hollingshead  wrote  a  novel 
which  he  called  "  Not  Above  his  Busi- 
ness," and  which  was  published  in  a 
monthly  periodical  called  "Good  Words.** 
Subsequently  he  wrote  a  drama  called 
"  Shop ;  or,  What's  Bred  in  the  Bone," 
being  in  fact  the  novel  with  slight  verlrad 
alterations.    He  locked  it  up  and  sold  the 
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copyright  to  the  plainti£  The  novel 
having  been  published,  one  Grattan  wrote 
a  drama  called  "  Glorj,"  which  was 
founded  upon  *'  Not  Above  his  Business." 
The  plaintiff  purchased  Hollingshead's 
dramai  and  the  defendant  produced  Grat- 
tan's  drama  on  the  stage,  whereupon  this 
action  was  brought  for  the  infringement 
of  ihe  plaintiff's  alleged  copyright.  By 
the  diiection  of  the  learned  Judge  the 
plaintiff  was  nonsuited,  leave  being  given 
to  move  to  set  that  nonsuit  aside  and  enter 
a  verdict  instead  thereof  for  the  plaintiff 
for  &01. 

A  rule  nifi  was  subsequently  obtained 
on  the  ground  that  there  had  been  an  in- 
fringement of  the  plaintiff's  right. 

D,  Seymowr  and  Lumley  Smith  shewed 
cause  against  the  rule. — ^The  nonsuit  was 
right.     The  defendant  has  not,  contrary 
to  the  right  of  the  author  or  his  assignee, 
represented  a  dramatic  piece  within  the 
meaning  of  section  2  of  3  &  4  WiU.  4. 
c.  15.    It  is  a  question  whether  HoUings- 
head  could  be  said  to  be  an  "  author  " 
within  that  meaning.      In  Copinger  on 
Copyright^  p.  21,  it  is  said,  "  In  wluitever 
way  he  claims  the    exclusive   privilege 
accorded  by  these  laws,  he  must  shew 
something  which  the  law  can  fix  upon  as 
the  product  of  his,  and    not  another's 
labour."  See  also  Sayre  v.  Jfoore,  reported 
in  note  1  East  361.     In  speaking  of  the 
author  of  a  dramatic  piece,  the  Legisla- 
ture means  the  author  for  the  first  time 
of  such  dramatic  piece,  not  the  author  of 
a  novel  from  which  a  dramatic  piece  is 
afterwards  adapted.     Eeade  v.  Conquest 
j(l)  shews  that  dramatizing  a  novel  and 
causing  it  to  be  represented  on  the  stage 
without  the  author's  consent  is  no  in. 
fringement  of  his  copyright  in  the  novel. 
Here  there  is  no  right  of  action  in  re- 
spect of  the  story,  or  in  respect  of  the 
dramatic  piece  as  it  was  not  known  at 
the    time.      In  Beade  v.   Conquest   (1) 
Erie,  C.  J.,  said,  **  Perhaps  the  only  way 
in    which  the    author   of   a  novel  can 
protect  himself  from  this  sort  of  infringe- 
ment  is    by    dramatizing    it   himseSl" 
But  his  lang^uage  is  very  vague ;  he  does 

(1)  9  Com.  B.  Bep.  N.S.  755 ;  8.  e.  30  Law  J. 
Bep.  (m.8.)  C,P.  209. 


not  say  whether  before  or  after  th 

lication  of  the  novel.    Axiother  ac 

Beade   v.    Conquest    (2)   was  fan 

there  the  author  had  written  a  dn 

the  first  iustance ;  and  after  it  hai 

printed  and  reprinted  on  the  sta 

published  a  novel  founded  upon  it 

defendant  caused   another  drama 

coDstructed  frt)m  the  novel,  taking 

of  the  scenes  from  the  novel  whii 

been  imported  into  it  from  the  o 

drama.     It  was  held  that  the  proc 

by  the  defendant  upon  the  stage  1 

infringement  of  the  plaintiff's  ooj 

in  his  drama.  But  that  case  is  not 

thoriiy  against  the  defendant  in  th 

inasmuch  as  here  the  novel  was  ** 

before  the  drama.     In  Tinsley  v.  h 

Page  Wood,  V.C.,  said,  "  The  on 

in  which  an  author  can  prevent 

persons  from  reciting  or  presentiz 

dramatic  performance,  the  whole  ; 

portion  of  a  work  of  his  composi 

himself  to  publish  his  work  in  ti: 

of  a  drama,  and  bring  himself  wit 

scope  of  dramatic  copyright."     A 

as  a  story  is  unpublished  the  autl 

determine  when  it  should  become 

to  the  world ;  but  as  soon  as  he  pi 

it  he  loses  hUl  rights,  except  sudc 

Copyright  Acts  give  him,  that  is  to 

can  prevent  the  printing  of  the  w< 

the  multiplication  of  copies  of  it. 

V.  Ta/yhr  (4)  shews  that  there  we 

right  at  common  law. 

[Blackbubn,  J. — But  thougl 
Mansfield  and  other  Judges  thoi 
Donaldson  v.  BecJcet  (5)  shews  Vt 
were  wrong.] 

See  also  Wehb  v.  Bose  (6),  refi 
in  Taylor  v.  MiUar  (7),  and  Fope 
(8),  where  an  injunction  was  gn 
restrain  the  pubhcation  of  letters 
by  Pope,  such  letters  being  wit 
intention  of  8  Anne  c.*19.    See  i 

(2)  1 1  Com.  6.  Bep.  N.S.  479 ;  s.  o.  8 
Rep.  (n.s.)  C.P.  163. 

(3)  1  Hem.  &  M.  747 ;  s.  c.  82  Lt^ 
(k.s.)  Chanc.  535. 

(4)  4  Burr.  2303. 

(6)  4  BuTP.  2408 ;  B.  c.  2  Bro.  P.O.  19 

(6)  2  Mod.  437. 

(7)  4  Burr.  2330. 

(8)  2  Atk.  342. 
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duke  of  Queenaberry  y.  Shebheare  (9). 
These  cases  shew  that  if  a  man  gets 
poBsession  of  the  work  of  another  he 
oannot  publish  it.  All  the  cases  are 
eollectod  in  Prince  Albert  v.  Strange  (10) 
and  the  same  case  subsequently  (H)  ; 
and  it  appears  that  where  an  author 
rablishes  a  story,  he  makes  the  ideas 
known,  and  has  no  right  to  prevent  other 
penons  firom  dramatizing  them.  So  the 
phintiff  has  no  right  of  action  against 
the  defendant ;  both  plays  come  from  the 
noTsl  which  has  been  made  known  to  the 
pabKo ;  the  &ct  of  the  drama  which  the 
author  adopted  being  kept  locked  up 
fflskee  no  dmerenoe. 

Sir  J.  B.  KarslaJce  (L.  KeUy  with  him) 
in  rapport  of  the  rule. — ^K  a  man  pub- 
fishes  a  noyel  and  then  brings  new  talent 
to  bear  and  dramatizes  it,  he  does  not  lose 
his  right  to  maintain  an  action  in  respect 
of  the  infringement  of  the  drama.    This  is 
no  question  of  copyright  at  common  law, 
bat  it  turns  entirely  on  the  statute,  3  &  4 
WilL  4  0.  15.  SB.  1  and  2.   The  first  ques- 
tion  is  this :  is  Hollingshead  the  author  of  a 
drama  composed,  and  not  printed  or  pub- 
lahadbythe  author  under  section  1  ?  Why 
IS  he  n<i  so  P    He  has  produced  the  novel 
it  is  true  ;  but  by  farther  ingenuity  he  has 
pvodnoed  the    drama.     Then,  secondly, 
has  not  the  defendant  caused  the  drama 
of  Hollingshead  to  be  represented  P     He 
hss  done  so.     It  is  said  that  both   the 
dramas  came  from  the   same   common 
sooroe,  that  is  to  say,  the  novel,  but  the 
real  common    source  was    the  brain  of 
Hollingshead.      All  that   the  defendant 
can  say  is  that  he  took  his  drama  from 
the  novel,  not  that  he  created  it  himself. 
In  Beads  v.  Conquest  (1),  Erie,  O.J.,  in 
deHvermg  the  judgment  of  the  Court, 
■ttd,  **  The  Court  has  already  decided  in 
this  case  that  the  representation  of  the 
brother'sdramawas  no  infringementof  the 
pbuntifrs  book  copyright  in  his  novel;  and 
the  defendant  now  farther  contended  that 
SQch  representation  was  no  infringement 
of  the  plaintiff's  stage  copyright  in  his 
drama  called  <Oold,'  because  the  brother 
was  the  author  of  his  drama.    But  we 

(9)  2  Eden  329. 

(10)  2  Da  Qex  &  S.  652. 

(11)  1  Mac  &  G.  26;  s.  c.  18  Law  J.  Rep. 
(vj.)  Chanc  120.    ' 


think  that  this  ground  of  defence  fails. 
The  defendant's  brother  was  not  the 
author  of  those  parts  of  the  drama 
'  Never  too  late  to  mend,'  which  he 
copied  directly  from  the  plaintiff's  novel, 
and  so  indirectly  from  the  plaintiff's 
drama  *  Odd.'  "  The  observations  of 
Wood,  V.C,  in  Tinsley  v.  Lacy  (3), — see 
the  Law  Journal  Beport,  p.  537, — are 
strongly  in  favour  of  the  plaintiff. 

CocKBURN,  C.J. — I  am  of  opinion  that 
this  rule  must  be  discharged. 

The  question  turns  upon  the  true  con- 
strnction  and  effect  of  the  Act  3  &  4  Will. 
4.  c.  15,  an  Act  for  the  protection  of 
literary  composition. 

Now  the  facts  of  this  case  are  very 
shortly  these.  Mr.  Hollingshead  wrote  a 
story  which  he  published  in  a  work  called 
Good  Words ;  and  having  in  his  mind  at 
the  time  he  wrote  and  published  it,  the 
intention  of  afterwards  dramatizing  the 
story,  although  he  published  it  in  the 
shape  of  a  story,  he  composed  it  with 
very  much  of  a  dramatic  character.  After 
the  story  had  been  thns  published  and 
given  to  the  world,  he  dramatized  it,  and 
thus  formed  a  story  very  like  the  other, 
but  it  was  a  little  more  fnll ;  he  took  the 
story  to  pieces,  and  recast  it  in  the  form 
of  a  drama.  He  assigned  the  drama, 
which  he  had  so  composed,  to  the 
plaintiff,  but  it  was  never  published  and 
never  represented  on  the  stage,  but  was 
kept  by  the  plaintiff  with  the  view  of  put- 
ting it  on  the  stage  one  day  or  other 
when  a  convenient  opportunity  should 
offer.  In  the  mean  time  the  defendant, 
having  read  the  story,  and  seeing  in  it  the 
elements  of  a  taking  drama,  went  to  work 
and  dramatised  it,  thus  deriving  the 
materials  for  the  composition  of  his  drama 
from  the  same  source  to  which  Mr.  Hol- 
lingshead had  himself  resorted,  namely, 
his  own  novel. 

The  question  is,  whether  that  is  an  in- 
fringement of  the  copyright ;  and  for  the 
purposes  of  the  argument  we  must  con- 
sider it  as  though  the  two  dramas  were 
substantially  the  same,  the  fact  being 
that  they  are  quite  independent  of  each 
other.  The  proceeding  on  the  part  of 
the  defendant  being  quite  bona  fide,  with- 
out any  knowledge  or  idea  that  Mr.  Hoi- 
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lingshead  had  dramatised  his  own  work 
before,  bat  proceeding  jnst  as  any  other 
dramatic  author  might  have  done  in  the 
assertion  of  what  he  believed  to  be  a  per- 
fect and  undeniable  right. 

That  being  so,  the  question  is,  whether 
the  defendant  has  been  guilty  of  any  in- 
fringement. He  has  caused  the  drama 
which  he  composed  of  materials  taken 
from  Mr.  Hollingshead's  story  to  bo 
represented;  and  if  that  drama  is  the 
production  of  Mr.  HolL'ngshead,  and  it  is 
taken  and  represented  by  anyone  else, 
Mr.  Yonng  is  to  be  taken  as  gniliy  of  an 
infringement  of  the  right,  and  is  liable. 
But  has  he  been  guilty  of  any  infringe- 
ment ?  Has  he  caused  to  be  represented 
the  production  of  Mr.  Hollingshead  P 
That  is  the  question. 

Now  the  case  of  Reads  v.  Conquest 
(1)  establishes  this  proposition,  as  was 
established,  I  think,  by  prior  authority : 
A  man  has  a  perfect  right  to  take  a 
novel,  the  production  of  another  man's 
brains,  and  convert  it  into  a  drama, 
and  he  is  guilty  of  no  infringement  of 
the  copyright  of  the  author  of  the  novel 
in  so  doing.  It  follows  that  any  two 
persons  may  do  the  same  thing ;  a  novel 
is  common  property,  and  if  one  person 
may  resort  to  it  for  the  purpose  of  drama- 
tising it,  so  may  another.  It  is  very  true 
that  the  second  man  cannot  produce, 
publish,  and  represent  a  drama  which  he 
has  himself  taken  from  the  drama  of  the 
previous  dramatic  author.  He  would 
then  be  guilty  of  an  infringement^  and 
would  be  within  the  terms  of  the  Act  of 
Parliament.  He  would  be  representing 
the  production  of  the  first  dramatist.  I 
wish  to  guard  myself  against  saying,  or 
against  being  supposed  to  lay  down  upon 
the  present  occasion,  that,  supposing  the 
second  man  resorting  to  the  same  common 
source,  taking  the  incidents,  character 
and  dialogue,  of  the  first  drama,  should 
reproduce  that  which  in  substance  would 
be  identical  with  the  first  drama,  that 
might  not  be  an  infringement  of  the  right 
of  the  first  by  beiug  a  representation  or  a 
reproduction  of  the  first  drama.  It  is  not 
necessary,  however,  I  think,  to  decide  that, 
because  this  work  cannot  be  said  to  be 
identically  the  same.  There  is  a  great 
deal  of  difference  between  the  two,  the 


later  work  being  by  fiar  ihe  laxgo 
more  complete,  and  the  more  peifi 
form.  I  do  not  wish  to  proceed 
any  such  ground  in  the  present  cas 
seems  to  me  that,  inasmuch  as  the  m 
of  a  novel  or  story  is  not  proi 
against  having  his  novel  put  inti 
form  of  a  drama  by  one,  two,  or 
persons,  all  having  a  common  right  ^ 
sort  to  the  original  source,  it  would 
no  difference,  he  having  once  give 
novel  to  the  world,  and  not  being  b 
law  of  copyright,  as  it  exists,  proi 
against  that  novel  being  transfbnnei 
a  drama, — it  makes  no  difference  tfa 
himself  may  have  dramatised  it;  he  a 
take  away,  by  so  doing,  frt)m  other  p 
the  right  to  do  that  which  thej  i 
have  had  if  he  had  not  converted  hii 
story  into  a  drama,  unless  they  stea 
from  his  novel  but  from  his  drama^ ' 
they  would  be  infringing  his  drama 
his  right  to  the  copyright  of  hia  di 
according  as  they  publish  it  or  t 
upon  the  stage.  So  long  as  they  a 
take  frt)m  his  drama^  it  seems  to  m€ 
it  cannot  be  said  that,  within  the  i 
of  this  Act  of  Parliament,  they  tt 
fringing  his  right  by  representing 
production. 

I  think  Mr.  Lumley  Smith  veiy 
expounded  the  mattw  in  his  able  i 
ment — ^the  novel  having  been  pnU 
to  the  world  becomes  the  property  o 
world,  except  so  far  as  it  is  protect 
the  statutory  law  of  copyright.  ', 
inasmuch  as  the  statutory  law  of  * 
right  does  not  protect  the  author  o 
novel  from  having  it  dramatised,  it  mi 
nothing,  as  it  seems  to  me,  whetbi 
dramatises  it  liimself  or  some  one  ekK 
it,  as  regards  the  rights  of  a  third  | 
unless  that  third  party  commits  a  1x 
of  the  Act  by  taJdng  from  the  d 
either  the  whole  or  parts  of  the  dran 
therefore  think  the  nonsuit  was  rigb 

Blackburn,  J.  —  I  am  of  the 
opinion.  I  take  it  that  when  Mr. 
lingshead  wrote  and  published  his  x 
which  he  did  in  a  dramatic  form,  no  < 
with  the  expectation  or  intention  < 
being  turned  into  a  drama,  but  yet 
tainly  not  in  form  as  a  drama,  he 
lished  that  novel^  so  that  aocoidii 
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^  ^keciflion  in  the  first  case  of  Bectde 

^-  Oon^vMi   (1),  which  I  think  is  per- 

fecdy  right,    he    acquired     no    further 

^  to  it  than  simply  a  right  to  restain 

P^^^oiahom.  printing  and  publishing  and 

^^tiriying  copies  of  it,  that  being  his 

^ynght— his  book  copyright — ^to  that 

*<wat,  and  no  more. 

7lien  according  to  the  case  of  Beade 
^-  Cmquett  (1),  however  much  we  may 
it  shabby  or  discreditable,  any 
baa  a  right  to  take  from  that 
^^o^ei  and  make  a  drama,  without  being 
^<^l>1e  to  any  action  simply  because  Mr. 
BLoUmgshead  had  a  right  to  the  copy- 
of  the  noveL 
NofT,  in  the  present  case,  the  defendant 
to  have  acted  a  drama  that  was 
firom  this  novel  of  Mr.  HoUings- 
lir.  HoUingshead  himself  had  aJso 
oovnpoeed  a  drama,  made  firom  the  novel, 
^^rliich  he  had  sold  and  assigned  to  Mr. 
Toole,  who,  consequently,  is  the  owner  of 
ttiai  drama ;  and  therefore  he  says  he  had 
It  xnonopc^  of  acting  not  only  that  drama, 
l*ia.^  also  any  drama  that  Mr.  Young  might 
>BimJce  from  the  same  source,  and  he  had  a 
'iST^  to  restrain  him  from  acting  the  other. 
TTpon  that  the  question  really  turns 
in  the  construction    of  the  first  and 

sections  of  the  3  &  4  Will.  4.  c.  15. 

-^.y;  the  first  of  those  sections  it  is  said, 
^  ^Jhat  firom  and  alter  the  passing  of  this 
the  author  of  any  tragedy,  comedy, 
ky,  opera,  fiurce  or  any  other  dramatic 
^ce  or  entertainment  composed,  and  not 
~^nted  and  published  by  the  author  there- 
or  his  assignee,  or    which    hereafter 
be  composed  and  not  printed  or  pub- 
t^^^lied  by  the  author  thereof  or  his  as- 
lee,  or  the  assignee  of  such  author, 
have  as  his  own  property  the  sole 
of  representing  or  causing  to  be 
at  any  place  or  places  of 
:  entertainment  whatsoever  in  any 
of  the  United  Kingdom  of  Great 
[tain  and  Ireland,  in  the  Isles  of  Mau, 
rrsey  and  Onemsey,  or  in  any  part  of 
<  British  dominioDS,  any  such  produc- 
m  as  aforesaid.*'     So  far  it  is  clear. 
Now  Mr.  Toole  is  the  plaintiff.    He  has 
lis  drama  assigned  to  him  by  Mr.  Hol- 
igshead,  who  made  his  drama  from  his 
>Tel,  and  so  far  as  that  goes  ho  is  to  have 
sole  right  of  represontLog  tLat  drama. 


Then  comes  the  question,  is  Mir.  Toung 
liable  under  the  second  section  of  this  Act, 
which  says,  "  That  if  any  person  shall, 
during  the  continuance  of  such  sole 
liberty  as  aforesaid,  contrary  to  the  intent 
of  this  Act  .or  right  of  the  author  or  his 
assignee,  represent  or  cause  to  be  repre- 
sented, without  the  consent  in  writing  of 
the  author  or  other  proprietor  first  had 
and  obtained,  at  aoy  place  of  dramatic 
entertainment  vrithin  the  limits  aforesaid, 
any  such  production  as  aforesaid,  or  any 
part  thereof,''  that  is,  any  part  of  the 
dramatic  production. 

Now,  upon  that,  and  looking  at  the  case 
and  the  facts,  I  think  the  defendant  has 
not  done  that  at  all.  It  does  not  seem  to 
be  disputed,  although  Sir  John  Karslake 
was  rather  unwilling  at  first  to  admit  it, 
that  if  it  had  been  a  third  person  who  had 
first  made  the  drama  from  the  novel,  he 
could  not  have  maintained  an  action 
against  Mr.  Young  for  representing  this 
drama  inasmuch  as  Mr.  Young  did  not 
take  it  from  the  drama,  but  only  took  it 
from  the  novel  that  was  the  conunon 
source.  It  seems  to  be  admitted  that  he 
would  not  then  be  reproducing  the 
drama.  Notwithstanding  that  there  was 
a  dictum  of  Lord  Chief  Justice  Erie,  and 
another  dictum  of  Lord  Hatherley,  saying 
that  for  the  moment  they  supposed  it 
might  be  different,  I  cannot  say  that  the 
mere  fact  that  Mr.  HoUingshead  is  him- 
self the  author  of  the  novel  makes  any  dif- 
ference, and  I  think  that  fix>m  the  second 
case  of  Reade  v.  Conquest  (I)  that  dis- 
tinction is  quite  obvious  when  it  is  consi- 
dered. There  Mr.  Beade  had  written  a 
novel  from  a  play  called  "  Gold,"  he  took 
out  some  portion  of  that  play,  and  put 
them  into  his  very  much  better  known 
book,  his  novel  of  "Never  too  late  to 
mend,"  and  then  the  defendant  being  in 
ignorance  of  that,  stole  portions  of  the 
novel  of**  Never  too  late  to  mend,"  which 
were  also  in  the  play  of  '*  Qold."  The 
decision  of  the  Court  of  Common  Pleas 
was,  that  inasmuch  as  the  defendant 
took  portions  of  "  Gold  "  out  of  **  Never 
too  late  to  mend,"  and  had  reproduced 
parts  of  "  Gold,"  that  his  ignorance  of  his 
having  infringed  the  rights  of  copyright 
in  **  Gold  "  vras  no  reason  why  he  should 
not  be  liable.     But,  instead  of  the  de- 
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fendant  in  this  action  having  taken  parts 
of  Mr.  Hollingshead's  dramatic  produc- 
tion which  were  in  the  novel,  into  which 
they  had  been  brought  from  ihe  drama,  it 
is  the  other  wav,  he  has  taken  parts  of 
the  novel  which  have  been  taken  out  of 
the  novel  and  put  into  the  drama.  Had 
he  made  a  novel  of  Mr.  Hollingshead's 
drama,  and  put  in  those  parts  which  were 
parts  of  the  drama,  then  it  seems  to  me 
that  the  case  of  Ueade  v.  Conqwst  (1) 
would  have  been  in  point,  as  shewing  that 
he  had  infringed  the  book  copvrignt  in 
the  novel.  But  I  tliink  that  he  is  not 
to  be  held  liable  for  taking  parts  of 
the  novel  which  had  been  put  into  the 
drama.  I  need  only  add  that,  in  the  event 
of  its  having  been  plagiarised  direct  from 
the  drama,  1  should  have  said,  as  at  pre- 
sent advised,  that  he  was  liable  to  an 
action.  But  in  the  present  case,  the  de- 
fendant is  entitled  to  keep  the  nonsuit 
which  he  has  obtained,  and,  therefore,  this 
rule  must  be  discharged. 

QuAiK,  J. — I  am  of  the  same  opinion. 
It  seems  to  me,  in  order  to  enable  the 
plaintiff  to  succeed  in  his  action  upon 
the  second  section  of  this  statute,  he 
must  prove  that  the  defendant  has  re- 
presented, or  caused  to  be  represented, 
the  dramatic  production  of  the  plaintiff 
or  the  plaintiff's  assignee.  Now  it  seems 
to  me  upon  the  facts,  as  they  are  proved 
in  this  case,  that  has  not  been  estab- 
lished. I  think  that  he  has  not  re- 
presented or  caused  to  be  represented 
the  dramatic  production  either  of  Mr. 
Holling^head  or  of  the  plaintiff,  the 
assignee.  In  the  first  place,  the  drama- 
tic production  of  Mr.  HoUingshead  was 
never  either  printed,  published  or  repre- 
sented. It  is  clear  on  all  hands  that 
the  defendant  had  no  idea  or  knowledge 
of  its  existence.  It  seems  that  there 
was  a  novel  published  by  Mr.  HoUing- 
shead some  time  before  he  dramatised 
it.  That  novel  had  been  published,  but 
it  was  unknown  to  anybody  that  Mr. 
HoUingshead  had  at  some  later  period 
also  dramatised  this  same  novel.  He 
did  so,  but  he  kept  his  drama  to  him- 
i<elf,  he  never  either  published,  printed 
or  caused  it  to  be  represented.  There- 
fore, in  point  of  fact,  I  do  not  see  how 


it  can  be  established^  or  was  esfaU 
that  the  defendant  caused  to  be 
sented  the  dramatic  production  o: 
HoUingshead.  Now,  as  long  as  he 
not  print  it,  or  publish  it,  be  has  a 
a  right,  as  I  understand,  under  ifa 
of  ParUament,  to  represent  it  as  k 
he  pleases.  There  is  no  time  li 
for  that;  the  time  only  begins  t 
when  he  prints  it  and  publishes  it 
long  as  it  is  neither  printed  nor  pnbl 
but  he  keeps  it  in  his  desk,  it  is  hi 
property,  and  as  his  sole  property,  re 
the  words  of  the  Act  of  Parliamei 
has  the  sole  liberty  of  represenii 
or  causing  it  to  be  represented.  I  c 
see  upon  the  evidence  in  this  case 
the  defendant  can  be  said,  in  any 
to  have  caused  to  bo  represente 
dramatic  production  of  Mr.  Ho] 
head. 

Now  the  case  of  Beade  v.  Oonqui 
and  some  dicta  of  Chief  Jnstroe 
and  Lord  Hatherley  have  been  cit 
us  to  the  effect  that  it  is  possible 
man  who  writes  a  novel  and  thei 
matises  it,  although  he  may  keep 
drama  in  his  desk  and  never  print 
publish  it,  to  prevent  all  other  peraom 
dramatising  the  novel.  I  am  not  aw 
any  authority  for  that,  and  these 
were  not  in  the  least  necessary  fc 
decision  of  the  cases  in  which  th^ 
uttered,  especially  that  of  Lord  Hi 
ley,  where  he  had  only  to  dixid 
question  of  book  copyright,  and  i 
dramatic  copyright  at  all. 

It  seems  to  me  undoubtedly  thf 
present  case  differs  from  Becide  ▼. 
quest  (2).  I  own  I  think  that 
goes  a  very  long  way  indeed,  be 
there  tlie  first  production  was  a  d 
that  drama  was  expanded  in 
novel,  and  then  the  defendant,  in 
case,  dramatised  from  the  novel; 
admitted  upon  all  hands  he  never 
of  the  previous  drama;  and  yet  i 
held  that  he  was  indirectly  infiri 
the  right  of  representing  the  first  d 
The  decision  of  the  Court  of  Coi 
Pleas,  as  I  have  said,  seems  to  i 
go  a  very  long  way,  but  it  certar 
very  distinguishable  from  the  pi 
case,  inasmuch  as  here  the  nove 
written  first,  and  until  Mr.  HoUing 
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_  own  novely  it  ifl  clear 

fgggi  AkiB  fint  jadgment  in  the  ease  of 

S0S1U  'v.  Otm^^iert  (I)  that  anybody  might 

^fft  dzramatifled  that  novel.    I  cannot 

sjtdf  understand  how  the   sabseqiient 

toaufciaation,  if  I  may  nse  the  expres- 

■OD^  Qif  the  novel  can  deprive  the  par- 

teot  the  right  of  dramatiBing  that  novel 

irlubh  they  had  before,  and   especially 

^bpove  them  of  it^  when  the  &ct  that 

Mi.  HoQiiigshead  had  dramatised  it  him- 

'^If  ma  kiG^t  entirely  to  himself,  and  the 

^voaiic  Work  was  neither  printed,  pnb- 

^>^  nor  represented  in  any  way  what- 

^^  to  the  world.    Therefore  this  case 

^iftra  from  tiie  second  case  of  Beade  v. 

^^tieti  (2)  in  the  very  important  &ct 

r*^  hoe  &e  novel  was  written  first,  and 

f*^  that  case,  it  was  written  second.   Here 

^Js  adm^ted  that  the  production  of  the 

^^ftndant  was  taken  entirely  firom  the 

^^^vqI,  that  in  so   doing  he  was  acting 

^iihin  his  rights,  according  to  th^  first 

ision  in  Beade  v.  Ocnquest  (1),  and  I 

conceive  how  it  can  be  said  that 

sabseqoent    dramatisation    by    the 

himself,    or    by    anybody    else, 

deprive  Mr.   Yonng  of  his  right 

dramatise  a  novel  which   had  been 

published  to  the  world,  before  any 

ft  had  been  composed  at  all. 

S*or  these  reasons  I  agree    with    the 

members  of  the  Court  in  thinking 

tluB  role  onght  to  be  discharged. 


Arcitibald,    J. — I    am   of  the    same 
^pixiion.     The  rights  of  the  parties  here 
^^^  all  creatnreB  of^  and  dependent  npon, 
^^   troe    constmctioiv^of   this   statnte, 
^_  &  4  Win.  4.  a  15.    There  is  no  corn- 
made  here  of  any  infringement  of 
plaintiff's  book  copyright  in  his  novel ; 
complaint  is  of  an  in&ngement  of  his 
ri^t^  so  to  speak,  in  the  drama,  and 
qnestion  is  whether  there  has  been  a 
'  ^^^ifwontation,  of  any  production  of  the 
^^UDtiff's,  which  &lls  within  the  descrip- 
^Oin  of  the  first  section  of  the  Act.    Now, 
^^^ttoot  going  again  into  the  reasons  given 
H^  the  other  members  of  the  Court,  it 
**^Miis  to  me  there  is  a  clear  and  intdli- 
Sible  distinction  between  this  case  and  the 
••^Hjuud  case  of  Beade  v.  Conquest  (2).  The 
^^>ooiid  of  that  decision  appears  to  be  this : 
^'^tte  the  drama  was  first  composed,  and 
Ibw  BsBiBy  43.— <^B. 


afterv^ards  the  novel,  and  if  there  had 
been  a  direct  copying  by  the  defendant 
from  the  drama,  that  clearly  would  be  a 
violation  within  the  terms  of  the  second 
section  of  the  Act,  and  the  novel  having 
been  composed  after  the  drama,  in  that 
case,  was  regarded  by  the  Court  as,  in 
some  sense,  a  copy  of  me  drama.  So  that 
copying  from  the  novel,  and  using  the 
novel  for  the  purpose  of  dramatising  it, 
the  defendant  in  that  case  was  treated 
as  copying  indirectly  in  that  way  from 
the  published  drama.  One  can  well  un- 
derstand, therefore,  that  a  drama  pro- 
duced under  those  circumstances  was  a 
reproduction  of  that  which  was  the  com- 
position of  the  plaintiff.  But  here  the 
case  is  entirely  the  reverse ;  here  the 
novel  is  first  composed,  and,  in  copying 
from  the  novel,  or  in  using  the  novel  for 
the  purpose  of  the  drama,  it  cannot  be 
said  that,  in  any  way,  there  is  an  indirect 
use  of  the  drama,  and  as  the  defendant  in 
this  case  knew  nothing  whatever  of  the 
drama,  which  is  admitted,  and  as  the  novel 
hj  publication  became  open  to  him,  as  to 
all  the  public,  to  use  in  that  way  for  the 
purpose  of  dramatising,  I  think  that  the 
case,  therefore,  does  not  fall  within  this 
second  section,  and  that  the  representation 
of  that  drama  is  not  a  representation  of 
any  ^'such  production  as  aforesaid" 
within  the  meaning  of  the  second  section, 
that  is  to  say,  any  representation  of  the 
drama  of  the  plaintiff. 

For  these  reasons  I  agree  witb  the 
other  members  of  the  Court  that  this 
rule  should  be  discharged. 

Bule  discharged. 


Attorneys— Tindell,  for  plidntiff ;  James  and  John 
Hopgood,  for  defendant. 
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[IN  THE  EXCHEQUER  CHAMBER.] 
{Appeal  from  the  Court  of  Queen* 8  Bench.) 

1874. 
Jnne  13 

Conveycmce  —  Easemeni  —  Adjoming 
Eou8e8 — Front  of  one  overlapping  the  otlier. 

The  plaintiff  purchased  two  adjoining 
houaesyone  of  which  hehad  agreed  toml  toP. 
in  whose  occupation  ii  thenwas.  This  house 
had  in  front  a  projecting  portion^  whichj  to 
the  extent  of  between  two  and  three  feet^ 
overlapped  the  adjoining  house^  so  that  it 
extended  to  some  distance  beyond  the  party 
waU  of  the  two  houses.  The  door  of  the 
house  was  in  the  centre  of  the  projection^ 
whichformed  a  portico  with  apiliar,comicey 
string  course  and  pediment^  all  of  which  in 
part  overlapped  the  adjoining  house  of  the 
plaintiff.  P.  conveyed  his  house  to  the 
defendant^  who  painted  the  front  including 
the  whole  of  the  projecting  portion*  In  the 
conveyance  to  P.,  which  the  owner  of  the 
two  houses  had  prepared  at  the  request  of 
the  plainUffy  the  projecting  part  was  not 
specifically  mentioned  as  being  conveyed. 
The  plaintiff  brought  an  action  of  trespass 
against  the  defendant: — ^Held,  reversing 
the  judgment  of  the  Oourt  below^  that  the 
plaintiff  was  not  entitled  to  recover^  inas- 
much as  either  the  projecting  portion  passed 
by  the  conveyance  to  the  defendant^  or  he 
had  an  easement  in  ii. 

The  following  case  was  stated  by  way 
of  appeal. 

Tms  is  an  appeal  by  the  defendant 
under  the  proyisions  of  the  Common  Law 
Prooednre  Act,  1854,  against  the  decision 
of  the  Oonrt  of  Queen's  Bench  in  dis- 
chamng  a  rule  of  that  Court  obtained 
by  the  defendant  and  calling  upon  the 
plaintiff  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendant 
on  the  second  and  third  issues,  pursuant 
to  leave  reserved,  on  the  ground  that, 
upon  the  evidence  adduced  at  the  trial, 
the  verdict  ought  to  have  been  entered 
for  the  defendant  upon  those  issues. 

1.  This  action  was  brought  to  recover 
damages  for  an  alleged  trespass  to  the 
plaintiff's  house.  No.  5,  Museum  Street, 
Ips¥nch,  and  the  defendant  pleaded,  for  a 
second  plea,  that  the  said  house  was  not 


the  plaintiff^s,  and  tat  a  third  dei 
the  said  house  waa  the  freeiholia  o 
defendant;  on  whidi  pleas  iames 
joined. 

2.  The  cause  came  on  to  be  tried* 
Blackburn,  J.,  at  the  Spring  Ai 
1872,  held  at  Lpswioh,  in  aM  ft 
county  of  Suffolk,  when  ilie  fidli 
fiu^ts  were  proved. 

3.  The  plaintiff  was,  at  the  time 
alleged  treBpaas,  and  still  is,  the  ow 
fee  simple  of  a  dwelling-hooae,  Z 
Museum  Street^  Ipswich,  and  the  di 
ant  then  was,  ana  still  is,  the  owi 
fee  simple  of  the  adjoining  house,  ] 
in  the  same  street. 

4  The  photograph  marked  B.,  * 
is  annexea  and  forms  part  of  HUm 
shews  the  defendant's  house  and  enl 
door  under  a  portico  (the  leit  hand 
of  which  is  coloured  red),  and  a  p 
of  the  plaintiff's  house  and  of  tiie  enl 
door  m  the  same  situated  to  the  '. 
the  said  door  of  tiie  defendant's  1 
The  defendant,  when  painting  snob 
of  the  exterior  of  his  said  buonae  i 
usually  painted,  painted  the  pillar  i 
portico,  and  the  portion  of  the  pc 
string  course,  and  pediment,  odoun 
upon  the  said  photogpraph,  and,  wh 
painting,  placed  his  ladder  affaini 
plaintiff's  house  at  the  spots  ooubnve 
upon  the  said  photograj^  whiofa 
constituted  the  alle^d  treapaan 
respect  of  which  this  action  was  fare 
The  said  photograph  is  a  copy  of  tb 
ticulars  of  trespasses  delivered  un 
Judge's  order,  and  money  was  paac 
Court  in  respect  of  the  trespaaai 
placing  the  ladd^  against  the  pbii 
house  as  aforesaid. 

5.  By  indenture,  dated  tiie  18 
August,  1858,  the  tiien  owner  i 
simple  of  the  two  above-mentioned  hi 
and  who  had  contracted  to  sell  the 
to  the  plaintiff,  with  the  oonsent| 
by  the  direction  of  the  plaintiff,  gn 
l^eained,  sold  and  released  to 
Richard  M.  Phipson,  his  heirs  and  ai 
for  ever,  all  that  messuage  and  dwe 
house,  being  the  said  house  No.  7,  Mi 
Street,  aforesaid,  with  the  garden  H 
belonging,  then  in  the  occupation  c 
said  Kichard  M.  Phipson,  toffether 
the  waUs  belonging  to  the  saia  mea 
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aad  premiaes,  and  ihe  walls  bounding  or 

difiaiiig  the  aaid  gaiden,  except  never- 

tUoaa  that  the  mil  dividing  the  fia,id 

meisiui^  from  the  aaid  messuage  in  the 

oooapatum  of  CharlesBorton,  and  retained 

bthe  plaintifi^  whidh  was  the  said  house^ 

So.  5,  Moaenm  Skeet^  aforesaid,  was  to 

be  considered  a  party  wall,  and  to  be 

eamred  bj  the  pbuntiff  and  the  said  R 

IC.  raipson  and  their  respective  heirs  and 

aasiKiuiy  and  their  respective  tenants  ao- 

wrdoDgfyy  and  also  salgeot^  as  to  the  wall 

AHidiDg  tiie  aaid  garden  from  the  premises 

ntemed  b^  the  plaintifi;  to  the  nse  of 

■una  by  the  plaintiff,  his  heirs  and 

and  their  tenants  in  common  with 

lid  R.  M.  Phipoon,  his  heirs  and  as- 

and  their  teiiuuits,  which  said  mes- 

and  dwallinff-honsey  garden,  walls, 

and  hereditaments  were  by  way 

g^  farther  identity  laid  down  and  de- 

j*^witedinthe  map  or  plan  thereof  drawn 

2^Jlie  margin  en   the  said  indentore, 

^^^giiUierwith  all  and  singolar  the  booses, 

^^DthouaeSi     edifices,     buildings,    yards, 

S^ideos^  rigbts,  ways,  paths,  passages, 

^^eta,  watemnrses,  liberties,  privileges, 

^^^ementB,    profits,     commodities     and 

^tdobiments  whatsoever,  to  the  said  mes- 

^^^^ige  or  dwelling-hoose,    fta,    thereby 

8  *vtited  and  released,  or  intended  so  to  be, 

^^  %iiy  of  them  belonging,  or  in  any  wise 

^fperttdmng  or  reputed    to    belong  or 


^^6«  By  indenture,  dated  the  same  di^  as, 
*^^t  exeooted  after,  the  execution  of  ihe 
^^^iTeyanoe  to  the  said  B.  M.  Phipson 

in  the  6th  paragraph  of  this 
the  said  owner  in  fee  simple  of  the 
two  hoosesi  after  reciting  me  above- 
Sg^fentJoned  oonvevanoe  to  the  said  B.  M. 
^^^IftipsoDf  granted  to  the  plaintiff  in  fee 
^XKiple  the  mesraage  or  tenement  then  in 
oooupatkm  of  one  G.  Burton  (being 
said  house  and  premises  No.  5, 
.naeom  Street^  aforesaid)  and  bounded 
the  south  hj  the  messuage  ortene- 
it  and  hereditaments  thereinbefore 
to  be  conveyed  to  the  said  B. 
u,  which  said  messuage  or 
it  and  hereditaments  intended  to 
therriby  conveyed  were  by  way  of 
^^rther  identity  delineated  and  described 
^>n  the  map  or  plan  thereof  drawn  in  the 
^^irgin  of  ihe  said  inddbture. 


7.  By  indenture,  dated  the  2nd  of 
Januarr,  1866,  the  said  B.  M.  Phipson 
ffranteo,  released  and  assured  to  the  de- 
rendant,  his  heirs  and  assigns  for  ever,  all 
and  singular  the  freehold  messuage  or 
tenement  and  hereditaments  comprised 
in  the  said  first  mentioned  indenture  as 
the  same  were  then  in  the  tenure 
or  occupation  of  one  Drake,  together 
with  all  fixtures,  edifices,  buildings,  &c., 
and  appurtenances  whatsoever,  to  the 
said  messuages  or  tenement  and  here- 
ditaments  bdongmg  or  appertainiiig. 

8.  The  plan  marked  F.,  which  is  an- 
nexed to  and  forms  part  of  this  case,  is  a 
ground  plan  of  the  defendant's  house, 
and  an  enlarged  plan  of  the  entrance  hall 
of  the  same,  and  that  portion  of  the  party 
wall  between  the  plaintiff  and  defendeuit's 
houses,  including  the  portion  of  the  wall 
at  the  back  of  the  scraper  and  left  hand 
pillar  of  the  portico  over  the  defendant's 
doorway  which  is  coloured  red,  represents 
the  ground  plan  of  the  portions  of  the 
party  walls,  which  the  defendant  contends 
passed  to  lum  hj  the  said  first  mentioned 
conveyance.  If  the  wall  which  divides 
the  interior  of  the  plaintiff's  house  from 
the  interior  of  the  defendant's  house,  as 
shewn  on  the  said  plan,  is  carried  out 
straight  to  the  street^  wiiJiout  the  return 
refexred  to  in  the  next  paragraph,  the  parts 
of  the  pediment,  and  string  course,  and 
porch,  coloured  red  on  the  photograph, 
extend  beyond  the  centre  oi  such  wall. 
Before  the  conveyance  by  the  said  B.  M. 
Phipson  to  the  defendant  mentioned  in 
the  7th  paragraph  of  this  case,  namely, 
in  October,  1865,  the  plaintiff  painted  the 
parts  of  the  pedvcnent  and  stnng  course, 
coloured  red  on  the  photograph,  and 
afterwards  the  said  B.  M.  Phipson  painted 
the  remainder  of  the  said  pediment  and 
string  course  and  porch. 

9.  A  builder  of  flpreat  experience  was 
called  on  behalf  of  the  defendant  who 
stated  that,  in  his  opinion,  the  party  wall 
between  the  two  houses  did  not  terminate 
in  a  line  drawn  straight  out  into  the 
street  in  the  direction  of  the  black  line 
marked  C.  B.  on  the  said  ground  plan, 
but  was  continued  to  the  end  of  what  is 
known  by  builders  and  architects  as  "the 
return,"  and  which  is  the  portion  of  the 
wall  at  the  back  of  the  said  loft  haxul 
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Eillar  of  the  portico  and  the  scraper 
elonging  to  the  defendant's  house,  and 
the  half  of  which  is  coloured  red  on  the 
said  ground  plan.  That  the  whole  of  the 
portico  and  pediment  belonged  to  the  de- 
fendant's house,  and  that  the  wall  up  to 
the  back  wall,  as  shewn  on  the  said  photo- 
graph, at  the  left  hand  end  of  the  said 
portico  and  pediment,  and  which  sup- 
ported the  portico  and  pediment^  was 
party  wall.  He  added  that  he  founded 
his  opinion  on  the  &ct  that  the  whole 
portico  belonged  to  the  said  B.  M.  Phip- 
son.  This  evidence  was  objected  to  on 
the  part  of  the  plaintiff,  and  the  question 
of  its  admissibility  reserved  for  the 
opinion  of  the  Court. 

10.  The  iron  railing  shewn  on  the  said 
photograph  above  the  said  pediment  was 
put  up  by  the  plaintiff  in  the  year  1868, 
and  long  after  the  date  of  the  said  con- 
veyance to  the  defendant. 

11.  The  learned  Judge  ruled  that  there 
was  no  question  of  fact  to  go  to  the  jury, 
and  that  if  the  whole  of  the  portico  had 
passed  by  the  conveyance  to  Fhipson,  the 
defendent's  contention  that  the  wall  upon 
which  the  lefb  hand  pillar  or  column  of 
the  portico  and  the  said  portion  of  the 
portico  and  pediment  rested  was  party 
wall  would  have  been  correct,  but  that 
upon  the  true  construction  of  the  docu- 
ments, no  part  of  the  pillar,  portico  or 
pediment  to  the  left  of  the  said  black  lino 
which  was  drawn  by  his  Lordship  upon 
a  copy  of  the  said  enlarged  ground  plan 
and  shewn  upon  the  said  plan  marked  with 
the  initials  **  G.  B."  passed  to  the  said 
R.  M.  Phipson  or  to  the  defendant,  and 
his  Lordship  therefore  directed  a  verdict 
to  bo  entered  for  the  plaintiff  upon  the 
second  and  third  issues  (the  jury  being 
by  consent  of  the  parties  discharged  from 
giving  a  verdict  upon  the  other  issues), 
and  reserved  leave  to  the  defendant  to 
move  the  Court  of  Queen's  Bench  to 
outer  the  verdict  for  the  defendant  upon 
the  said  issues,  if  upon  the  evidence  ad- 
duced at  the  trial  the  verdict  ought  to 
have  been  entered  for  the  defendant  upon 
these  issues,  the  said  Court  to  have  power 
to  draw  inferences  of  fact, 

A  rule  nisi  which  was  granted  pursuant 
to  such  leave  was  discharged,  Lush,  J., 
dissentmg  from  the  judgment. 


The  defendant  appealed.  The  que 
for  this  Court  was  whether  such 
ou^ht  to  have  been  discharged  or  < 
to  nave  been  made  absolute. 

The  case  was  argued  by 
Manisty    (Btdwer   and  Oraham 

him),  for  the  defendant^  and  by 
O'MoLley  (Blofidd  with  him),  fa 

plaintiff. 

Bramwell,  B. — ^I  feel  very  muob 
posed  to  readthe  judgment  of  my  br 
Lush  (1)  as  my  own,  and  to  aay 
there  would  be  no  question  as  to 
ought  to  be  the  decision,  if  it  wa 
that  my  brothers  Blackburn  and  1 
entertained  a  contrary  view  of  the 
I  shall  put  the  case  upon  ashort  ted 
ground.  The  declaration  states  ths 
defendant  ps^ted  part  of  the  honae  < 
plaintiff.  This  is  denied  by  the  pleai 
the  plaintiff  must  make  out  that  the 
ments  in  the  declaration  are  borne  o 
the  evidence.  To  my  mind  they  ar 
As  to  the  pillar,  I  can  see  no  grooi 
saying  so,  except  that  it  is  in  mmt  < 
plaintiff's  house,  which  is  not  at 
substantial  reason.  It  is  said  that  tl 
that  may  be  so  as  regards  the  port 
is  not  so  as  to  the  string  course  an* 
pediment.  It  is  almost  idle,  whei 
looks  at  the  photograph,  to  sav  ihf 
part  of  the  portico  belongs  to  the  di 
ant  and  that  the  other  does  not»  In 
plaintiff  says  that  the  string  ooann 
the  pediment  depend  for  their  contin' 
upon  his  wall.  But  I  think  that 
in  this  dilemma.  Either  the  proj< 
part  of  the  wall  does  not  belong  ic 
or  if  it  does,  the  defendant  has  a  ru 
the  use  of  it  as  an  easement.  I 
opinion  the  plaintiff  has  Bailed  to 
that  the  defendant  has  broken  and  ei 
his  house  as  alleged  in  the  declaraii 

Keatikq,  J. — I  am  of  the  same  op 
No  doubt,  whatever  way  this  quest 
decided,  points  of  considerable  difl 
are  involved,  but  I  agree  with  the 
ment  of  my  brother  Lush.  It  appears 
that  the  question  turns  upon  whetihc 
projection  is  part  of  the  house  whic 
conveyed  by  the  indenture  of  185S 

(1)  See  Law  Bep.  7  QJB.  748. 
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^tiiiie  the  buildings  were  in  the  same 

ttiie  ha  they  are  now.    The  honse  is 

dflactibed  as  being  in  the  occupation  of 

'%p0Oii.    In  the  original  stmctore^  the 

/^«cting  part^  as  s&wn  by  the  photo- 

Aiij)h,  mnst  have  been  placed  upon  the 

h^    mr&ce  of  the  wall,  and  there  is 

odiiiig  in  law  to  prevent  that  projecting 

kion  firom  passing  as  part  of  the  house 

was  80  intended  by  the  parties.    The 

fact  of  its  overlappiiig  the  plaintiff's 

J  would  not  prevent  it  from  so  pass- 

_        Wasitintendedtopass?  In  part  that 

i^rold  be?a  qoestion  of  feust,  unless  there 

loiiicithiTig  contradicting  the  expression 

the  indentore,   ^*  All  t^t  messuage  or 

^•hoose,  with  the  garden  thereto 

^  ig,  site,  &o.,  lately  in  the  occupa- 

Ttfiaa  GK)och,  now  in  the  occupation 

the  said  B.  M.  Phipson,  together  with 

b  walls  belonging  to  the  said  messuage 

i  promises,"  Ac    Did  the  owners  who 

iveyed  that  honse  intend  to  retain  the 

^iiilipping  portion  P    I  think  not.     It 

e  part  of  the  structure,  and  passed 

„  tms  indenture.     My  brother  Lush 

this  view,  which  is  I  think  just  and 


Bbtt,  J. — ^It  seems  to  me  that  this 

ition  toms  upon  the  construction  of 

deed,  which  must  be  construed  ac- 

_iing  to  the  state  of  things  existing 

luii  it  was  made.    [His  Lordship  stated 

Abets,  and  referred  to  the  photograph 

tiie  house.]    If  I  may  use  the  expres- 

ihe  grant  in  the  deed  passed  to  the 

jdant  his  house  proper^  with  a  right 

the  common  wall  as  between  his  house 

A^f  of  the  plaintiff.    The  wall  is  a 

rT  wall  belonging  to  the  defendant 

to  the  plaintiff,  in  this  sense  that  the 

is  the  wall  of  the  plaintiff  and  the 

Jani,  so  that  neither  could  pull  it 

^  u  to  the  injuj^of  the  other. 

Clbasbt,  B. — ^The  respective  rights  of 

plaintiff  and  the  defendant  depend 

the  proper  construction  to  be  put 

the  pazcels  in  the  deed,  which  must 

^^  l^>okff^  at  in  connection  with  the  plan 

^Vidi  is  annexed  to  the  deed,  and  with 

^t»ie  then  existing  state  of   fkcts.      No 

P^tigeotion  is    mentioned,  but  the  deed 

^tHama  to  have  been  int^ded  to  convey 

^the  building  which  could  fiEurly  bo  said 

^  he  ^ipertaining  to  the  dwelling-house ; 


and  that  would  include  the  projection 
in  question. 

Amphlett,  B. — lam  of  the  same  opinion, 
and  for  veiv  much  the  same  reasons  as 
those  which  have  been  given  by  my  brother 
Brett.  It  appears  to  me  also  that  in  con- 
struing this  deed  we  must  consider  it  as 
if  the  parties  had  the  houses  before  them. 
They  would  look  upon  the  external  eleva- 
tion of  the  defendsjit's  house  as  including 
the  whole  fafsde,  and  then  when  they 
went  inside  they  would  find  that  that  house 
intruded  upon  part  of  the  plaintiff's  house. 
Then  they  must  have  intended  the  ex- 
ternal architectural  part  to  go  to  the 
defendant,  and  the  interior  portion  which 
is  overlapped  to  go  to  the  plaintiff.  The 
wall  answers  two  purposes,  the  outside 
constituting  the  front  of  the  defendant's 
house,  the  inside  the  protection  of  the 
plaintiff's  house.  It  was  the  property  of 
both  the  plaintiff  and  the  defendant,  so 
that  neither  could  take  it  away  without 
the  leave  of  the  other.  If  a  fire  had  hap- 
pened, which  resulted  in  the  destruction 
of  the  whole  of  both  houses,  it  would  be 
built  again  in  the  same  position.  The  site 
of  the  wall  would  probably  belong  to  the 
plaintiff,  because  it  does  not  appear  to 
have  been  conveyed  to  the  defenofuit,  but 
that  is  immatenal,  because  in  fact  the 
external  elevation,  the  projecting  part, 
did  pass  to  the  defendant. 

Judgment  reversed. 


AttomeTS— J.    Crowdy,    for   appellant;   Whit©, 
Borrett  &  Co.,  for  reBpondent 


Jnl     6        I  ^^^^  ^^  ANOTHER  V.  PATTON. 

Marine  Insurance  —  Policy  —  8Up  — 
Agreement  by  Agent— BatificaHon — Ocm- 
ceaJ/ntent, 

The  plaintiff s  at  Cardiff  instructed  their 
agents  in  London  to  effect  an  insurance 
upon  a  eargOj  ai  SOs.  a  ton*  The  defend" 
cmi  refused  to  insure  at  that  rate^  hut  vnUi- 
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cded  a  aUp  at  35^.,  9ubjeci  to  approval  by 
the  plaintiffs^  who  stiheequerUly  ratified  the 
agreement  of  their  agent  to  the  higher  pre- 
mittnu  Subsequently  to  the  sUp  being 
initialed^  but  before  the  poUcy  toas  signed^ 
the  plaintiffs  became  aware  that  {he  cargo 
washst.  They  did  not  eommumeate  the 
fact  to  the  defendant : — Held,  on  the  au- 
ihority  'of  Hagedom  t;.  Oliverson  (2  M. 
ib  S.  485),  that  the  defendant  was  not 
enUUed  to  have  the  fact  communicated  to 
him. 

The  first  connt  of  the  deolaration  was 
npon  a  policy  of  insuranoe  on  a  cargo  on 
board  the  ship  Geylon^  on  a  voyage  from 
Blythe  to  Port  Said,  underwritten  by  the 
d^endant.  The  ship  was  lost  npon  her 
voyage. 

The  second  coont  was  for  money  re- 
ceived by  the  defendants  for  the  nse  of 
the  plaintiff,  and  for  money  fonnd  to  be 
dne  npon  accounts  stated. 

The  defendant  pleaded,  among  other 
pleas,  sixthly,  to  the  first  connt,  that  at 
the  time  of  the  making  of  the  said  policy 
of  insurance  as  in  the  declaration  men- 
tioned, the  plaintifiSi  concealed  from  the 
defendant  a  fact  then  known  to  the  plain- 
ti£B9,  and  not  known  to  the  defendant,  and 
material  to  the  risk;  that  is  to  say,  that  the 
said  ship  having  set  sail  and  departed  on 
the  said  vovaee  with  the  said  froods  on 
board,  liad  mefwith  an  accidentWmis. 
fortune  whilst  proceeding  on  the  said 
voyage. 

Keplication  to  the  said  sixth  plea — 
That  before  they  had  any  knowledge 
of  the  said  material  fact,  they,  being 
at  a  distance  from  the  defendant,  by 
a  letter  written  by  them  to  their  agent, 
instructed  their  said  agent  to  effect  the 
said  insurance.  And  the  plaintiffs  say 
that  they  had  no  knowledge  of  the  said 
material  £act  until  after  the  lapse  of  a 
reasonable  time  for  their  agent  to  agree 
with  an  underwriter  or  underwriters  to 
insure  the  said  goods,  and  to  settle  with 
him  or  them  the  terms  and  premium  with 
and  for  which  the  said  insurance  should 
be  effected  ;  and  the  plaintiffs  say  that, 
in  the  ordinary  course  of  business,  the 
said  agent  ought  to  have  agreed  and 
settled  as  aforesaid  before  they,  the  plain- 
tiffs, knew  of  the  said  material  fieu^ ;  and 


the  plaintiffs  say  that  before  iliej 
the  said  fitct  the  said  agent  did  ap 
the  defendant,  as  such  nnderwri 
aforesaid,  to  insure  the  said  goodi 
settled  and  arranged  with  the  deA 
the  terms  and  premium  on  and  ftir 
the  defendant  would  insure  the  flun 
the  defendant  made  a  parol  agre 
with  the  said  agent  to  insure  the  ta 
those  terms  and  for  that  premimi 
became  in  honour,  conscience  and 
faith,  Uiough  not  in  law,  bound  to  B 
a  policy  for  insuring  the  said  goc 
those  terms,  and  for  that  premium 
the  plaintiffs  say  that  if  the  said  nu 
fact  and  plaintiffs'  said  knowledj 
it,  and  the  premises  aforesaid  had 
wards  been  made  known  to  the  dein 
he  would  still  in  honour,  oonaoieiio 
good  faith,  have  been  bound  to  nib 
and  bind  himself  to  the  plaintifi  bg 
a  policy  as  aforesaid;  and  the  pla 
say  that  the  policy  in  the  deobu 
mentioned  is  the  policy  which  the  d 
ant  was  so  bound  to  subscribe  as 
said ;  and  the  plainti£b  sav  that  the 

SlaintiffB,  knowing  as  the  met  was  i 
ue  course  of  business  at  the  time 
they  first  had  knowledj  of  the  on 
terial  fact,  either  a  policy  for  insuiii 
said  goods  in  pursuance  of  their  in 
tions  would  oe  effected,  or  that 
an  agreement  would  be  made  by 
underwriter  or  underwriters  which  i 
in  honour,  conscience  and  goodftitti 
him  or  them  to  subscribe  a  poH 
effecting  the  said  insurance,  did  in 
feiith  abstain  from  commnnkaioif 
said  material  &ct  to  their  said  age 
to  the  defendant,  which  is  the  oo 
ment  in  the  sixth  plea  mentioned* 

Bejoinder  taking  issue  on  this  xc 
tion. 

At  the  trial,  which  todk  place  I 
sittings  in  London  after  Trinity  ' 
1872,  before  Cockbum,  C.J.,  i 
peared  that  the  plaintiffs  were  0( 
owners  and  merclumts  at  Cardiff.  B 
had  a  cargo  of  coals  shipped  on  thi 
count  on  board  the  Ceylon  by  their  i 
at  Newcastle,  they  wrote,  on  the 
of  April,  1870,  to  tiieir  insurance  fa 
in  London  to  effect  an  insuranoe  np< 
cargo,  but  limiting  the  amount  < 
premium  to  30«.  a  ton«     The   far 
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went  to  oone  Bntfaerfbrd,  who  was 
ia  fsihe  haUt  of  underwritiiig  polioieB  fiir 
ttaio  defiondaiit  by  liis  aathoriiy.  Bnther- 
fixrcl  refaaed  to  insure  the  cargo  at  less 
ilafliai  35i.  a  ton,  bat  he  nltiinately  initialed 
a  mJ&pt  as  the  clerk  J[|greed  to  give  the 
agw^oont  required.  The  clerk  shewed 
&is.tlMrfbid  the  letter  firom  the  plaintiffs, 
skmI  the  dm  was  initialed  subject  to  ap. 
pz^oral  bj  ttiem.  The  plaintiffii  did  ratify 
w^Bstthederk  had  done.  Thepolicjwas 
sobaeqaentlyy  bnt  between  that 
and  the  mitialing  of  the  slip,  viz., 
the  afternoon  of  the  20th  of  April,  the 
pil^iniiffB  became  aware  that  the  Oeyhn 
iloii.  Thej  did  not  oommnnicate  that 
to  the  derandant. 
JU  the  trial  Batherfiird  was  called  as  a 
and  deposed  as  to  what  was  the 
at  Llojds,  to  this  effect :— "  If 
a.  agent  agrees  to  give  a  higher  pre- 
*  im  than  ms  instmotions  wairant,  and 
underwriter  initials,  knowing  it,  if 
prinoipal  ratifies,  the  underwriter  is 


Tlie  jmy  fimnd  that  there  was  a  custom 
Uojds  whereby  the  underwriter  is 
\  OQ  the  signing  of  the  slip  to  the 
in  &yoor  of  whom  the  insoranoe 
inde^  though  the  assured  is  not  there- 
^■^boQi^  A  Yerdiot  was  entered  for  the 
Twaintiff,  but  the  learned  Judge  gave  the 
^^<<iiii1int  leave  to  more. 

Arale  awi  was  moved  for  and  granted, 

upon  the  plaintiff  to  shew  cause 

verdict  uionld  not  be  set  aside 

A  noosoit  entered  instead  thereof^  on 

gvoonds  that  the  custom  found  by  the 

not  8n£Bcient  in  law  to  support 

Teidict  for  the  plaintiff,  and  that  upon 

whole  case  there  was  no  evidence  to 

the  rqiKcation. 


£U«U  (on  May  5)  shewed  cause  against 

rBlB.-»Hie  referred  to  Ocry  v.  PaUan 
)  in  a  note  to  lotiides  y.  The  Pacific 

osi  Marine  Inewra/nce  Company  (2), 
the  replication  above  set  out  was 

good. 
?•  MaUheum  and  W.  WiOiams^  in  snp- 

ofthe  rule^  refenMr  to  ^E^(2^a^  v. 

0)41  Lav  J.  Bep.  (if.a)  Q3.^196  n.;  b.o. 

B«p.  7  OB.  804. 
(2)  41  Law  J.  Bep.  (na)  4.B.  190. 


Wharkm  (3),  BouOedge  ▼.  Orant  (4), 
Oooke  V.  Chdey  (6),  and  Wolff  v.  Eorn- 
oasOe  (6). 

[Blackburn,  J.,  referred  \oEagcdom  y. 
OUvenon  (7),  dted  in  Story  on  Agency^ 
sect.24i2.] 

Owr.adv,  vulL 

The  judgment  of  the  Court  (8)  was 
(on  July  6)  deliyered  by 

OoGKBUEN,  0.  J.— This  was  an  action  on 
a  policy  of  insurance  on  goods.  The 
plaintiffe,  who  are  colliery  owners  and 
merohants  at  Oardifi^  having  had  a  cargo 
of  coaJs  shipped  on  their  account  on 
board  the  ship  Oeylon^  by  their  agents  at 
Newcastle  wrote,  on  the  19th  of  April, 
1870,  to  Fatten  &  Oo.,  insnrance  brokers 
in  London,  to  effect  an  insurance  thereon, 
limiting  the  amount  of  the  premium  to 
80«.  a  ton.  The  brokers*  clerk  thereupon 
proceeded  to  Lloyds,  and  saw  one  Buther- 
ford,  who  was  m  the  habit  of  nnder- 
writinff  for  the  defendant,  and  whose 
authority  was  not  disputed;  and  on 
Rutherford  refusing  to  insure  the  cargo 
at  less  than  85«.  a  ton,  agreed  to  give  that 
amount  of  premium,  whereupon  Buther« 
ford  initialed  the  slip.  It  did  not  appear 
that  the  broker  had  a  discretionary  auiho* 
rity  to  exceed  the  limits  prescribed  by 
the  plaintiffs  as  to  the  amount  of  pre« 
mium;  and  it  must  be  taken  that  the 
slip  was  initialed  subject  to  the  ratifica- 
tion of  the  plaintiffs,  more  especially  as 
in  this  instcmce  the  letter  of  tne  plamtiff 
to  the  broker  was  shewn  to  Butherford, 
who  thereupon,  according  to  his  own  ac- 
count, initialed,  subject  to  approval.  By 
the  practice  of  Lloyds,  as  stated  by  Mr. 
Butherford  in  evidence,  "if  an  agent 
agrees  to  give  a  higher  premium  uian 
his  instructions  warrant,  and  the  under- 
writer initials,  knowing  it,  if  the  princdpal 
ratifies,  the  underwrite  is  bound."  The 
plaintiffs  in  the  present  case  did,  in  &ot, 

(3)  6  HX.  Cas.  238;  b.  c  27  Law  J.  Bep. 
(n.8.)  Chanc.  46. 

(4)  4  Bing.  653. 

(6)  3  Term  Bep.  653. 

(6)  1  Bos.  &  P.  316. 

(7)  2M.&;S.485. 

(8)  Gockbnm,  0  J. ;  Blackburn,  J. ;  Qnaiii,  J. 
and  Archibald,  J. 
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ratify  what  their  broker  had  done ;  and 
if  this  were  all,  the  case  wonld  be  free 
from  difficulty.  Bat  it  so  happened  that 
between  the  time  of  initialing  the  slip 
and  the  signing  of  the  policy,  viz.,  on  the 
afternoon  of  the  20th  of  Apnl,  the  plain- 
tifiii  became  aware  of  the  loss  of  the 
Ceylon  and  Bailed  to  communicate  that 
fisurt  to  the  defendant. 

The  case  came  before  this  Court  on  de- 
murrer (9),  but  as  the  facts  then  stood 
on  the  record,  the  &ct  that  the  slip  was 
initialed,  subject  to  ratification  by  the  as- 
sured, was  not  before  the  Court.    Upon 
the  &cts  as  then  appearing  on  the  record 
this  Court  gave  judgment  in  favour  of 
the  plaintiffs,  on  the  ground  that,  accord- 
ing to  the   usage  of  those  engaged  in 
marine  insurance,  the  initialing  of  uie  slip 
constitutes  a  complete  and  final  contract, 
binding  upon  th^  in  honour  and  good 
fiaith,  whatever  events  might  subsequently 
happen ;  and  that,  consequently,  the  as- 
sured need  not  communicf^  to  tiie  under- 
writer fiacts  material  to  the  risk  insured 
against,  which  came  to  his  knowledge  be. 
tween  the  time  of  initialing  the  slip  and 
that  of  signing  the  policy ;  and  the  only 
question  now  before  us  is,  whether  the 
met  appearing  on  the  trial,  that  the  slip 
was  imtialed  subject  to  ratification  by  the 
assured,  constitutes  a  material  difference 
from  the  fishcts  as  appearing  on  the  record 
when  the  former  judgm^  was  given, 
and  by  reason  that  the  contract  was  still 
open,  as  was  contended  on  the  argument 
before  us,  entitles  the  underwriter  to  have 
the  loss  communicated  to  him.  Upon  this 
point  we  have  entertained  considerable 
doubti  but  as  the  case  of  Eagedom  v. 
OUveraan  (7)    appears  to  us   to  be    in 
point,  and  to  govern  the  present  case, 
we    think     ourselves    bound   to    abide 
by  that  decision,  leaving  the  defendant  to 
take  the  case  to  a  Court  of  Appeal  if  he 
should  be  so  advised. 

Rule  disoha/rged. 


Attorneys — ^Ingledew,  Inoe  &  Co.,  for  plaintiff; 
J.  McDiarmid,  for  defendant. 


1874  -1  DAVixs    (appellant)  v. 
May  27.  J  (reipqndenf). 

Penalty — Ouardian  of  ihe  Pa 
of  Ooods  ordered  to  he  gwen  in  I 
Belief— 4  ^  5  WiU.  4  c  76.  «.  77. 

The4i^S  Wia.4ue.  76.».  77,  j 
tmder  a  penalty  any  person  heree^ 
appointed^  in  amy  parish  or  tmioti 
office  concerned  in  the  admkUsiraiii 
laws  for  the  relief  of  ihe  poor^ 
person  who^  after  the  2&th  of  Ifom 
shaU  fill  any  snch  officCy  firomfismi 
supplying  for  his  own  profit  or  on 
account,  any  goods,  tnaierials  orpt 
ordered  to  he  given  in  parochial  • 
any  person  in  such  parish  or  union. 

The  appellant  was  aguardianof\ 
for  the  N,  Union,  He  carried  on  hu 
a  cabinet  maker  and  upholsterer  in  ^ 
ship  wUh  his  son.  The  reUevin^ 
purchased  at  the  appellant* s  shop^J 
son  andpariner  of  the  appdkuUf  ( 
bedstead,  which  was,  hy  the  direeiio 
relieving  officer,  delivered  at  ^  l 
an  outdoor  pauper  in  the  union,  ! 
pellant  was  not  present  when  the  I 
was  ordered,  nor  when  ii  waspaid^ 
when  it  was  delivered,  and  the  pi 
paid  to  his  son  alone.  The  hoM 
only  lent  to  the  pauper,  and  remm 
property  of  the  guardians  ?— 

Held,  first,  that  the  appeUani  im 
to  the  penally  imposed  hy  the  seeiiio% 
proof  of  any  guiUy  knowledge  on  h 
the  hedstead  hamng  heen  supplied 
partner  with  knowledge  of  the  drcum 
in  the  ordinary  course  of  the  pari 
business.  Secondly,  thai  the  case  wai 
the  words  *^  ordered  to  be  given** 
section,  for  the  word  ''  given  **  m/nui  I 
to  include  a  gratuitous  delivery  qf 
whether  by  way  of  loan  or  gift,  9 
that  a  guardian  of  tl^epoor  is  a  per 
pointed  to  an  office  within  the  mea 
the  above  section, 

[For  the  report  of  the  above  oi 
43  Law  J.  Rep.  (n.s.)  M.C.  121.] 


(9)  Lav  Bep.  7  Q.B.  804. 
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[IN  THE  HOUSE  OF  LORDS.] 

THB  KOBTH  BASTBKN  RAILWAY 

COMPANT    (oppeZZonfo)    V, 
WAHLV88  (respondent) . 

Negligence — BaUtoay — Level  Oromng — 
jr^cL  e.  20.  8.  4i7. 


20.  i 


railway  of  {he  appeUants  crossed  a 

y  ai  the  level.     There  were  gates 

ike  highway ^  to  stop  carriages^  horses 

eaiMe,  and  tiiere  wcu  a  watch  box  and 

jpm^en  placed  to  close  the  gates  as  soon  as 

horses^  cattle  or  carriages  should  have 

There  were  also  swing  gates  for 

Mse  of  foot  passengers.    The  respondent^ 

boy  aged  fewrteen^  came  to  the  crossing 

mormng^  soon  after  a  cart  had  passed 

the  Unk     When  he  got  there  the  gates 

sHU  open.  The  gates  opened  ouhoards^ 

9oi  across  the  line.    He  mnt  through  the 

ofMii  gaUs^  and  gat  on  the  Une^  bid  seeing 

a»  wp  train  approachingf  he  waited  on  the 

dcw%  Une  OH  U  had  passed.    White  he  was 

<&«•  waiUng  a  down  tram  approached,  but 

^  hey  did  not  see  it,  though  he  might  have 

fovM  90  if  he  had  been  on  the  look-out  for 

^or^hie  attention  had  not  been  engrossed 

^  ike  up  train.      The  up  train  having 

jg^^teJ,  the  hoy  was  just  leaving  the  doion 

^^  to  eross^  when  the  train  knocked  him 

^^Hm.* — Held,  that  there  was  evidence  of 

^^Ugence  to  go  to  a  jury.    For  the  appeU 

^'td  being  bound  Iw  section  47  of  Stat, 

^     VieL  c  20    to   have  closed  the  gates 

^^    ike  tune,  the  fact  that  they  were  open 

*^*<^  a  notice  or  invitation  to  the  respondent 

^^^at  he  might  cross  vntlunU  danger,  whereby 

joas  put  off  his  guard,  and  so,  perhaps 

'~^  emJbarrassed  by  the  train  which  he 

tee,  he  was  injured  by  the  other,  which, 

consequence  of  that  embarrassment,  he 

f^^"^  to  see. 

'lus  was  an  appeal  from  a  judgment  of 
Conrt  of  Ezcheqaer  Chamber,  a£5rm- 
^2^a  jad^ent  of  the  Court  of  Queen's 
'^^KU^  discharging  a  rule  for  a  new  trial. 
«^Tlie  action  was  brought  hy  the  plaintiff, 
^^  Ixis  next  friend,  to  recover  damages  for 
^?^^i4e8  sustained,  as  set  out  in  the  de- 
'^t^tion,  which  alleged  that  the  defend- 


Z**^>  hv  their  servants,  so  negligently  and 

^^^Idlnill  J  managed  an  engine  and  train 

rFparriages  attc^hed  thereto,  upon  and 

^^^^  a  certain  railway  which  the  plaintiff 

^«w  Skbub,  48.— <IB. 


was  lawfully  crossing,  that  he  was  struck 
down  and  injured.  The  second  count  of 
the  declaration  alleged  that  the  defend- 
ants were  a  railway  company,  subject  to 
the  provisions  as  to  level  crossings  con- 
tained in  the  Railways  Clauses  Acts  (1), 
and  that  their  railway  crossed  a  public 
highway,  which  was  protected  by  gates 
which  were  subject  to  their  control ;  and 
that  the  defendants  were  guilty  of  negli* 
gence  in  the  management  of  these  gates, 
and  in  running  a  train  across  the  highway 
without  giving  notice  of  its  approach, 
wheroby  the  plaintiff, ''  who  was  then  law« 
fully  using  the  highway  by  the  invita- 
tion of  the  defendants,"  was  struck  down 
and  injured. 

The  defendants  pleaded  not  guilty;  that 
the  servants  wero  not  their  servants ;  and 
that  the  plaintiff  was  not  crossing  by 
their  invitation. 

The  cause  was  tried  before  Mr.  Justice 
Brott  at  Durham,  in  1869,  when  the  &ot8 
were  proved,  and  evidence  given,  which 
was  stated  in  a  Special  Casb,  to  the 
following  effect.— 

The  ^aintiff  at  the  time  of  the  acci- 
dent was  a  lad  of  fourteen  years  of  age,  re- 
siding with  his  step&ther  at  Hylton,  near 
Sunderland,  and  within  a  short  distance 
of  the  Hylton  station,  on  the  Pensher 
branch  of  the  North  Eastern  Railway. 
From  eighty  to  one  hundred  trains,  in- 
cluding coal  trains,  pass  the  station  every 
day.  At  the  east  end  of  the  Hylton 
station  a  public  highway  for  carriageSi 

(1)  Section  47  of  the  Railways  ClauBos  Act  ifl 
as  follows — "If  the  railway  cross  any  turnpike 
road  or  public  carriage  road  on  a  level,  the  com- 
pany shall  erect,  and  at  all  times  maintain,  good 
and  snfBicient  gates  across  such  road,  on  each  side 
of  the  railway,  where  the  same  shall  communicate 
therewith,  and  shall  employ  proper  persons  to 
open  and  shut  such  gates ;  and  such  gates  shall 
be  kept  constantly  closed  across  such  road,  on  both 
sides  of  the  railway,  except  during  the  time  when 
horses,  cattle,  carts  or  carriages  passing  along  the 
same  shall  hare  to  cross  such  railway ;  and  such 
gates  shall  be  of  such  dimensions  and  so  con- 
structed as,  when  closed,  to  fence  in  the  railway, 
and  prevent  cattle  or  horses  passing  along  the 
road  from  entering  upon  the  railway;  and  the 
person  intrusted  with  the  care  of  such  gates  shall 
cause  the  gates  to  be  closed  As  soon  as  such  horses, 
cattle,  carts  or  carriages  shall  have  passed  through 
the  same,  under  a  penalty  of  40«.  for  every  defeult 
therein." 

2B 


186 


OOUBT  OF  QUEEN'S  BENCH: 


horses,  cattle,  and  foot  passengers  crosses 
the  railway  on  the  level.    There  is  at  the 
level  crossing,  on  each  side  of  the  railway, 
a  large  gate  for  the  passage  of  carriages, 
horses  and  cattle,  and  also  two  small 
swing  gates  for  the  passage  of  foot  pas- 
sengers.   All  the  gates  opened  ontwards 
from  the  railway.    A  gate-keeper's  hox 
or  cabin  is  situated  at  the  eastern  comer 
of  the  gate  on  the  south  side  of  the  line. 
Between  six  and  seven  o'clock  on  the 
evening  of  the  27th  of  April,  1868,  the 
plaintiff,  in  company  with  three  other 
boys,  came  alonff  the  road  firom  the  village 
of  Hylton,  on  the  north  side  of  the  rail- 
way, to  cross  over  the  line  by  the  level 
crossing.     Shortly  before  the  boys  ap- 
proached the  railway,  a  cart  and  horse 
had  passed  over  the  level  crossing  through 
the  carriage    gates,  and    evidence  was 
given  by  witnesses,  called  for  the  plaintiff, 
that  from  that  time  tiU  the  time  of  the 
accident,  the  carriage  gate  on  the  north 
side  was  standing  open  latched  back,  and 
the  bovs  passed  through  such  gate.    On 
the  other  hand,  witnesses  called  for  the 
defendants  denied  that  the  carriage  g^te 
on  the  north  side  was  standing  open,  and 
gave  evidence  that  the  boys  went  through 
one  of  the  small  foot  gates.    About  i^e 
same  time  that  the  boys  reached  the  gate 
the  engine  of  a  long  train  of  forty-eight 
empty  coal  trucks,  which  was  proceeding 
on  the  up  or  south  line  of  rails  from 
Sunderland  to  Pcnsher,  was  just  passing 
the  gate-keeper's  box  or  cabin.   This  train 
passed  through  the  Hylton  station  with- 
out stopping.    The  boys  had  with  them  a 
dog,  and  some  persons  standing  near  to 
the  gate  on  the  north  side  shouted  to 
them  to  keep  the  dog  back  from  going 
through  the  empty  trucks.     The  plaintiff 
and  the  other  boys  saw  this  train,  and 
after  passing  the  gates  on  the  north  side, 
they  stood  close  to  the  rails  on  the  down 
line  till  the  last  truck  of  the  train  was 
passing  the  level  crossing,  when  the  plain- 
tiff stepped  forward  to  cross  the  line ;  but 
as  he  stepped  on  to  the  line  he  was  struck 
down  and  seriously  injured  by  the  engine 
of  another  train  of  loaded  trucks,  which 
were    coming    at    that    moment    from 
Pcnsher  to  Sunderland,  on  the  down  lino 
of  rails.   This  train  which,  like  the  other, 
passed  through  Hylton  station  without 


stopping,  belonged  to  and  was 
by  servants  of  Lord  Durham,  bo 
all  other  trains  using  the  said  n 
was  under  the  control  of  the  defeni 

The  distance  between  the  carria| 
on  the  north  side  and  the  rails  is 
twelve  feet.  Evidence  was  given : 
defendants  that  a  person  crossinff 
said  level  crossing  can,  at  any  di 
within  eight  feet  of  the  rails  on  tfac 
or  down  side  of  the  railway,  see  i 
from  Pensher  to  Sunderland  for  a  d 
of  half  a  mile ;  but  evidence  for  the 
tiff  was  given  that,  in  consequent 
projecting  screen  which  was  at  ihe  i 
on  the  north  side  of  the  line,  ik 
would  have  to  be  within  four  or  fi 
from  the  rails  on  that  side  befan 
could  see  a  train  coming  from  Peni 
Sunderland,  but  the  bovs  would  tl 
eight  or  seven  feet  within  the  oi 
gate  on  the  north  side.  The  foil 
rule,  entitled,  "  Regulations  to  be  db 
by  gate-keepers  and  signal-men" 
the  railway  was  given  in  evidence,  n 
rule  174,  "  Unless  a  written  order 
contrary  be  given  bv  the  engines 
gates  shall  be  kept  shut  across  the 
age  roads,  except  when  required 
opened  to  allow  tiie  railway  to  be  cro 
and  rule  175,  "  When  the  railway 
quired  to  be  crossed  the  gate-keepei 
before  opening  the  gates,  satisfy  1 
that  no  engine  is  in  sight ;  he  shal 
show  his  danger  signals,  and  keej 
exhibited  until  the  Ime  is  clear,  wl 
shall  close  the  gates  and  alter  the  si^ 
No  signal  was  exhibited,  or  other  w 
given,  by  the  said  gate-keeper,  i 
other  servant  of  the  company,  t 
notice  of  the  approach  to  the  staii 
the  coal  train  from  Pensher  to  S' 
land.  Evidence  was  given  for  t 
fondants  that  the  engine-driver  i 
coal  train  whistled  before  coming 
said  station  ;  but  evidence  was  gir 
the  plaintiff  that  no  whistle  was  he 
the  station.  On  behalf  of  the  d 
ants  it  was  contended  at  the  trii 
there  was  no  evidence  to  go  to  the  j 
negligence  on  the  part  of  the  defei 
to  make  them  liable  for  the  injurii 
tained  by  the  plaintiff  as  above  stol 

The  jury  found  a  verdict  for  the 
tiff  for  one  hundred  pounds  damagei 
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beiiokg  reBBorred  to  tlie  defendants  to  move 
to  aet  aside  the  Terdiot,  and  to  enter  a  non- 
mi^  or  Terdict  iair  the  defendante  instead, 
it  tkbe  Court  should  be  of  opinion  that 
there  was  no  evidenoe  of  n^ligenoe  on 
tJbe  part  of  the  defendants.    A  rale  was 
obiaaned    accordingly,   bnt  it  was   dis- 
eh&rged,  and  on  appeal  to  the  Exchequer 
Olittimbar  the  judgment  discharging  the 
a£Brmed. 
Slenoe  this  appeal 

Hfianuiy  and  Kemplay  for  the  appellants. 
-^riie  duty  imposed  on  the  company  by 
statute  as  to  keeping  the  gates  closed 
only  in  respect  of  cattle,  horses  and 
not  in  respect  of  foot  passengers, 
'lio  are  not  even  mentioned  in  the  section. 
them  swing  gates  are  provided,  and  it 
not  appear  from  the  evidence  whether 
boy  used  them  or  not,  nor,  indeed, 
w  he  got  upon  the  line  at  all.  The 
mt  mhag  gate  was  at  all  times  available 
for  toot  passengers,  subject  only  to 
^*^^  *  own  observation.  The  carriage 
whether  open  or  shut,  offered  no 
to  foot  passengers,  their  safety  de- 
pended of  necessity  on  the  exercise  of 
'^^heir  own  &onlties  of  observation.  If 
'^he  foot  passenger  neglected  to  use  or- 
binary  oantion  m  the  particular  matter 
^vrHioh  was  left  to  his  own  discretion,  the 
^oxnpany  ouffht  not  to  be  called  upon  to 
mdenmify  lum  in  case  of  accident  on  the 
Cr>x>nnd  of  negligence  on  their  part  in  re- 
spect of  a  totally  different  matter. 

€hmle§  Bussed,  B.  Q.  WiUiams,  and 
^V".  LswsTSj  for  the  respondent,  were  not 
c^Xed  on  to  argne. 

Thi  Lord  Chahcillob  (Lord  Cairns),  , 
remarking  on  the  smaUness  of  the 
stun  at  stakes  said. — ^Thiscasemaybeuse- 
^^ol  if  it  leads  to  companies  properly  per- 
foxtning  the  duties  cast  on  them  by  law 
^  kee^g  gates  at  level  crossings  closed 
ui  times  of  danger.  The  only  question 
'^^isedinthe  case  for  our  determination  is, 
^lieiher  there  was  here  evidence  of  neg- 
*^|8enoe  to  go  to  a  jury  P  Whether  upon 
^^  evidence  the  juiy  ought  or  ought  not 
^^  have  awarded  damages  is  not  any 
^^estion  which  we  have  now  to  consider. 
^^  tiie  &cts  have  been  so  recently  stated 
^  iriQ  not  go  through  them  again.     The 


circumstance  that  the  gate  was  open  at 
the  time  amounted  to  a  statement  to  the 
public  that  the  line  was  safe  to  cross,  and 
a  person  going  inside  the  gate,  with  a 
view  of  crossing  the  line,  may  well  bo 
supposed  by  a  jury  to  have  been  influenced 
by  the  £&ct  that  the  gate  was  open.  When 
inside  the  gates,  the  boy  who  as  stated  in 
the  case  was  injured  saw  one  train  block- 
ing up  the  line,  so  as  to  make  it  impossible 
to  cross  in  spite  of  the  open  gate ;  and  he 
may  easily  be  supposed  to  have  been  em< 
barrassed  thereby,  so  that  having  his  at- 
tention fixed  upon  that  train,  when  he 
attempted  to  proceed  after  it  had  passed 
he  fEuled  to  see  the  other  train,  and,  in 
consequence,  was  knocked  down  by  it 
and  was  injured.  To  say  that  he  might 
have  seen  the  other  train  only  comes  to 
this,  that  being  brought  on  to  the  line  by 
the  &ct  that  the  gate  was  open,  and  find- 
ing himself  stopped  by  a  train,  he  became 
embarrassed  and  did  not  use  his  faculties 
as  clearly  as  he  might  have  done.  The 
question  is,  might  not  a  jury  well  consider 
that  he  was  on  the  line  through  the  neg- 
ligence of  the  company  ?  ML  that  we 
have  now  to  determine  is,  whether  it  was 
rightly  left  to  the  jury ;  to  say  whether 
there  was  or  was  not  evidence  to  go  to  the 
jury  of  negh'gence  on  the  part  of  the 
company  of  such  a  nature  as  that  the 
jury  might  conclude  that  in  consequence 
of  that  negligence  the  accident  occurred. 
And  as  it  appears  that  there  was  evidence 
that  the  respondent  was  on  the  line  in 
consequence  of  the  g^te  being  open,  lam 
of  opinion  that  the  question  of  negligence 
was  rightly  left  to  the  jury. 

Lord  Chelmsford  and  Lord  Selborne 
concurred. 

Judgment  of  the  Court  of  Exchequer 
Ghamher  affirmed^  and  a^eal  dis^ 
missed  with  coats. 


Solicitors— Williamson,  Hill  &  Co.,  agents  for 
Richaidson,  Gutch  &  Co.,  York,  for  appellants; 
John  8cott,  agent  for  Graham  &  Graham,  Sun- 
derland, for  respondent. 
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1874    1    LAKBMAN  (oppeUcmt)  V,  MOUKT- 

liay  5.  J  8TBFHEK  (respondmt). 

StattUe  of  FroMds  (29  Oar.  2.  e.  3.  s.  4) 
-^Promise  by  Ohmrman  of  a  Local  Board 
— "I  vnll  see  you  paid" — Primary  or 
OoUaierdl  LiabtlUy — Evidence. 

The  chaimum  of  a  Local  Board  of  Health 
verbally  proimaed  a  contractor  that  if  he 
would  do  certain  work  connected  with  the 
aewera  he  would  see  him  paid.  The  con- 
iractor  did  the  toorh  and  made  his  claim 
against  the  hoards  and  cflerwards^  fmding 
that  the  chairman  in  fact  had  no  authority 
to  pledge  the  credit  of  the  hoards  and  that 
the  board  refused  and  were  not  legally 
eompeUdble  to  make  the  payment^  he  sued 
the  chairman : — 'Held^'jthat  whether  or  not 
the  parties^  or  either  of  them^  intended 
only  a  contract  of  swretiyship^  there  was 
a  personal  contract  by  the  chadrman  on 
which  he  was  primarily  Uahle^  and  not 
merely  a  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  such 
as  would  require  a  memora/ndwm  thereof 
in  writing  under  section  4iofthe  Statute  of 
Frands. 

And  by  Losd  Selbobne,  there  can  be  no 
suretyship  unless  there  be  a  principal  debtor 
constitiUed  by  matters  ex  post  facto,  if  not 
existing  at  the  time  of  the  transaction. 

Held,  also,  that  the  pladntiff's  own  evi- 
dence,  that  he  sa/id  to  the  chairman — '*  J 
have  no  objection  to  do  the  work  if  you  or 
the  board  tmU  give  me  the  order,"  and  that 
the  chairman  replied,  **  Do  tlie  work  and-  I 
wHl  see  you  paid,"  was  evidence  which 
ought  to  have  gone  to  the  jury  in  support 
of  a  declaration  to  the  effect  that  the  chair- 
man  had  promised,  first,  as  if  he  were  the 
authorised  a^ent  of  the  board,  or  secondly, 
thai  he  would  obtain  a  legal  contract  from 
the  board,  or  thirdly,  that  he  would  pay 
for  the  work  if  the  board  refused. 

The  plaintiff  below,  respondent  in  this 
appeal,  had  been  employed  by  a  Local 
Board  of  Health  to  construct  a  main  sewer 
bettoeen  which  and  the  houses  along  the 
Une  of  street  connections  had  yet  to  be  made. 
The  owners  of  the  houses  were,  under  sec- 
Uon  69  of  11  ^  12  Vict.  c.  63,  liable  to 
make  these  connections  after  the  expiration 
of  a  twenty-one  days*  noUcefrom  the  board 
catting  on  them  to  do  so.    The  owners  of 


the  houses  did  not  seem  dispoeei  U 

the  connections,  and  the  noHces  were 

on  them.    The  plakd^  had,  by  di 

of  the  board,  brought  on  the  grow 

necessary  pipes,  and  one  day,  aa  I 

leaving  the  work,  which  he  nod  com 

and    before  the  expiration  of  the  i 

the  surveyor  asked  him  not  to  go  a% 

there  was  more  work  to  be  done.  The 

tiff  asked  him  who  was  to  be  retjp 

for  the  payment,  and  the  surveyor  $a 

the  defendant  was  waiting    to    se 

about  %t.    The  defendant  teas  the  ehi 

of  the  Local  Board  of  Health.    The 

tiff  then  saw  the  defendant,  and  oo 

to  his  own  evidence,  the  defendan 

and  then  asked  him,  ''  Whal  ohjeetu 

you  to  vftaking  the  connections  f"U 

the  plaintiff  said,  ''  J  ha/ve  none,  ^ 

the  board  wiU  order  the  work,  or 

responsible  for  the  payment.*'    The  . 

ant  in  reply,  said,  "  Ch  and  do  ih 

and  I  wW,  see  you  paid.*^    Aeeo 

the  plaintiff  did  the  work,  and  ap^ 

the  board  for  payment.    The  boa 

claimed  all  liability.     The  plaink 

sued  the  defendant  on  the  ground  ; 

had,  when  making  the  promise,  OMt 

be  the  duly  authorised  argent  of  ihe 

and  also  that  he  had  promised  thait  h 

obtain  a  legal  conirtbctfrom  the  boari 

him.     To  these  counts  a  third  count 

lea/oe  of  the  Judge  added,  thai  the 

ant  had  promised  to  pay  for  the  toor 

board  refused.    The  defendant  enik 

nied  that  such  a  conversation  as  that 

to  by  the  plaintiff  took  place.    But  i 

found  that  it  did  take  place,  and  ; 

turned  a  verdict  for  the  amount  d 

— ^Held,  thai  a  rule  to  enter  a  nor 

that  the  verdict  should  be  set  asi£ 

new  trial  directed,  was  properly  disc 

for  that  there  was  evidence  of  a  % 

liaMlity  on  the  part  of  the  plaini^ 

was  properly  left  to  the  jury. 

This  was  an  appeal,  on  a  Case 
from  a  judgment  of  the  Court 
chequer  Chamber,  which  had  rev 
judgment  of  the  Court  of  Queen's 
which  had  made  absolute  a  rule  to  fi 
a  verdict  or  enter  a  nonsuit,  in  aa 
in  which  the  respondent  was  plain 
the  appellant  was  defendant, 
ground  that  there  was  no  erid 
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(x^dul  liafaiUiy  on  the  part  of  the  de- 
foSaai  The  caee  before  tiie  Queen's 
Beodi  is  reported  in  89  Law  J.  Hep. 
(1.8.)  Q.B.  275,  and  in  the  Gonrt  of  Ex- 
eheqiier  Ohamber  in  41  Law  J.  Bep.(N.s.) 
Q.B.  67.  The  case  is  printed  at  large  in 
^  latter  yolnme,  and  the  following  is  an 
epitome  of  the  ^ts  therein  mentioned. 

The  appellant,  Lakeman,  defendant  in 
the  action,  was  the  chairman  of  the 
Local  Board  of  Health  at  Brixham,  in 
DevoDBhire,  and  the  respondent  was  a 
oontraotor  and  builder,  who  had  been 
emplojed  by  the  board  to  construct  a 
mam  sewer  within  the  town  of  Brixham. 
That  work  being  completed,  the  board 
had,  on  the  19th  of  March,  1866,  caused 
notices  under  the  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  63.  s.  69),  to  be 
SBTfed  on  the  owners  of  certain  houses 
to  OGomect  their  houses  with*  the  sewer. 
On  the  same  day  the  board  passed  a  re- 
aohtkm  that  ilie  respondent  should  be 
req[iie8ted  to  procure  certain  pipes  for  the 
jsnetions  between  the  houses  and  the 
sewer,  and  the  respondent  haying  re- 
eehned  a  written  order  to  that  effect  in 
tiie  handwriting  of  the  clerk  of  the  board, 
hoof^t  the  pipes  and  delivered  them.  In 
the  meantiTne  one  Adams,  the  surveyor  to 
the  board,  had  suggested  to  the  respond- 
ent that  he  should  make  the  connections, 
and  the  latter  replied  that  he  was  will- 
ing to  do  the  work  if  the  board  would 
Me  him  paid. 

On  the  5th  of  April,  that  is  to  say, 
before  the  expiration  of  the  twenty-one 
^ye  specified  in  the  notices  above  men- 
tiooed,  the  respondent  having  delivered 
the  pipes^  was  leaving,  when  the  surveyor 
again  met  him  and  asked  him  not  to  go, 
aa  there  was  more  work  to  be  done,  and 
in  reply  to  the  respondent's  question  as 
to  who  woold  be  responsible  for  the  pay- 
ment, the  surveyor  told  him  that  the 
i^ipeUant  was  waiting  to  see  him.  At  the 
trial  the  respondent,  who  was  called  as  a 
witness,  said  that  at  the  interview  which 
he  then  had  with  the  appellant,  the  fol- 
lowing conversation  took  place,  namely, 
the  mieUant  asked  him,  '*  What  objection 
he  had  to  make  the  oonnections  ?  ''  The 
n^Kmdent  said,  ''  I  have  no  objection  if 
joa  or  the  board  will  order  the  work,  or  be- 
vesponaible  for  the  payment/'   The 


appellant  said,  '^  Go  on,  Mountstephen, 
and  do  the  work,  and  I  will  see  you  paid." 

The  respondent  knew  that  tiie  owners 
of  the  houses  were  liable  to  make  the 
connections  after  notice.  He  knew  also 
that  notices  had  been  served,  and  that 
the  twenty-one  days  mentioned  in  the 
notices  had  not  expired. 

The  appellant,  on  the  trial,  being  also 
called  as  a  witness,  denied  that  he  had 
spoken  as  Mountstephen  said  ho  had,  but 
that  according  to  his  recollection,  he  ad- 
vised, at  the  interview  above  mentioned, 
that  Mountstephen  should  go  with  Adams, 
the  surveyor,  to  the  owners  of  the  houses, 
and  that  they  two  should  try  to  persuade 
the  owners  to  employ  Mountstephen  to 
do  the  work.  The  respondent  in  fact  did, 
without  more  being  said,  proceed  to  do 
the  work  under  the  superintendence 
of  Adams,'^the  surveyor,  and  the  appellant 
knew  that  the  respondent  was  making 
the  connections,  and  that  Adams  was 
superintending. 

After  the  connections  were  completed, 
the  respondent  sent  in  an  account  for  the 
whole  work  to  the  Local  Board  of  Health 
of  Brixham.  Subsequently,  at  the  re- 
quest of  the  board,  he  supplied  separate 
bills  for  the  work  of  the  main  sewer  and 
for  the  work  of  the  connections. 

The  board  refused  to  pay  for  the  latter, 
on  the  ground  that  they  had  never  en- 
tered into  any  agreement  with  the  respond- 
ent, nor  by  any  resolution  or  order  autho- 
rised any  officer  of  the  board  to  agree  with 
him  for  the  performance  of  that  work. 

The  respondent  then,  for  the  first  time, 
applied  through  his  solicitor  to  the  ap- 
pellant for  payment  for  the  work,  and  the 
appellant  having  refused,  the  respondent 
brought  the  action  out  of  which  this 
appeal  arose. 

The  amount  claimed  was  for  work 
done  and  materials  provided  in  con- 
nection  with  the  i  unctions  between  the 
houses  and  the  mam  sewer,  the  sum  being 
286Z.  7d.  7c2.  As  to  a  portion  of  this  sum, 
namely,  the  price  and  carriage  of  the 
pipes,  the  board  had  authorised  the  re- 
spondent to  obtain  and  bring  the  pipes, 
and  it  would  therefore  seem  that  the  cost 
of  the  pipes  ought  to  have  been  recovered 
from  the  board.  But  at  the  trial  the 
amount  cli^med  wa^  admitted  to  be  cor« 
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root,  and  the  only  qnestion  raised  on  the 
part  of  the  appelLEUit  was  whether  or  not 
there  was  evidence  of  any  liahility  on  the 
part  of  the  respondent.  The  connts  in 
the  respondent's  declaration  were,  hesides 
a  money  count,  a  count  to  the  effect  that 
the  appellant  had  assumed  to  act  as  tho 
authorised  agent  of  the  board,  §knd  in  that 
character  promised  to  pay  on  behalf  of 
the  board  if  respondent  would  do  the 
work,  and  secondly,  that  he  had  induced 
him  to  do  the  work  by  promising  that  he 
would  obtain  from  the  board  a  legal 
contract  to  pay  him  for  his  work  and 
materials.  To  these  counts,  Kelly,  C.B., 
who  tried  the  case,  allowed  the  respond- 
ent at  the  trial  to  add  a  third  count,  that 
the  appellaot  promised  to  pay  for  the 
work  if  the  board  should  refuse  to  do  so. 
The  learned  Judge  left  it  to  the  jury 
whether  they  beUeved  the  plaintiff  or 
defendant,  and  whether  the  conversation 
between  them  deposed  to  by  the  plaintiff 
took  place.  The  jury  returned  a  verdict 
for  the  plaintiff  for  the  amount  claimed, 
leave  being  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit  if  it  should  ap- 
pear that  there  was  no  evidence  which 
ought  to  have  been  left  to  the  jury. 

The  defendant  having  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not 
be  set  aside  or  a  nonsuit  entered,  or  a 
new  trial  be  had,  the  Court  of  Queen's 
Bench  made  the  first  part  of  the  rule  ab- 
solute on  the  g^und  that  a  promise  to 
answer  for  the  debt,  default  or  miscarriage 
of  another  who  is  supposed  to  be,  but  is 
not  in  reality  liable  to  the  promisee,  must 
be  in  writing  to  satisfy  section  4  of  the 
Statute  of  Frauds  if  at  the  time  of  the 
making  the  promise  it  was  the  intention 
of  the  parties  that  a  contract  of  surety- 
ship should  be  created. 

This  judgment  was  reversed  on  appeal 
by  the  Court  of  Exchequer  Chamber  on 
the  ground  that  there  was  evidence  to  go 
to  the  jury  of  an  original  liability  on  the 
part  of  the  defendant  if  he  promised  to  pay 
in  case  the  board  should  reftise  to  do  so. 

From  this  judgment  the  defendant  in 
the  action  below  brought  this  appeal. 

Cole  and  Finder,  for  the  appellant. — 
There  is  no  evidence  of  primary  liability 
on  the  x>art  of  the  appellant.  He  had  no 
interest  in  the  work.    It  is  evident  that 


the  respondent  looked  to  beixiff  pt 
the  board,  and  the  promise  of  uie  i 
lant  was  only  regarded  by  each  of 
as  a  guarantee  for  the  board's  makix 
payment.  K  it  had  not  been  8C 
respondent  would  not  in  the  first  ini 
have  made  his  claim  against  the  1 
that  he  did  so  is  proof  that  he  regard 
board  as  his  principal  debtor,  and  il 
pellant  only  as  a  surety,  and  in  saol 
the  promise  not  being  in  writing 
void  under  the  Statute  of  Fraada. 
that  the  respondent  wanted  was 
the  difficulty  of  contracting  with  a  ] 
body  should  be  removed ;  he  had  no 
about  the  legal  capacity  of  the  boi 
contract.  If  indeed  it  had  turner 
that  the  board  could  not  oontrao 
guarantee  by  the  appellant  wonld 
fallen  to  the  ground  even  if  it  had 
in  writing.  But  it  was  assumed  oi 
sides  that  a  legal  liability  could  I 
gaged  for  by  the  board,  and  whi 
passed  between  them  had  referen 
and  was  solely  in  contemplation  oj 
liability.  The  respondent  had  act 
two  instances  on  the  written  order 
board.  But  a  written  order  wa 
necessary  for  the  connectionB 
section  85  of  the  Public  Health  Ac 
cause  each  connection  was  to  oofi 
than  101,  It  was  sufficient  for  the 
pose  of  establishing  a  liability  on  th 
of  the  board  to  shew  that  the  wor 
being  done  under  their  superinteni 
In  this  case  the  materials  had  bo 
dered  by  the  board,  and  their  sax 
superintended  the  work.  There 
therefore,  some  liability,  and  in  r 
of  this  liability  the  promise  was 
and  not  being  in  writing  it  is  void, 
if  this  House  should  be  against  tl 
pellant  on  the  question  of  prima 
collateral  liability  the  verdict  is  wrc 
including  the  price  of  the  pipes, 
section  41  of  the  Common  Law  1 
dure  Act,  1854,  enacts  that  the  Co 
Appeal  shall  give  such  order  as  the 
below  ought  to  have  given. 

Lopes  and  A,  GharUa,  for  the  res 
ent,  were  not  called  on  to  argue. 

The  Lord  Chancellor  (Lord  Ca 
— ^My  Lords,  the  question,  and  th< 
question,  which  your  Lordships  are 
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upon  in  ihifl  appeal  to  decide  is,  whether 

there  was  or  was  not  evidence  of  an 

origiDal   lialnlity    on  the    part   of   the 

defendant  to   pay    the  plaintifif  in   the 

aciioa  for  the  work  to  he  done.     That  is 

tbe  only  question  io  this  appeal,  and  we 

ve  not  emharrassed  here  hj  any  con- 

nderation  as  to  whether  the  precise  snm 

for  which  the  verdict  of  the  jury  was 

ntnrned,  is  the  som  which  ooght  to  have 

been  assessed  as  the  amount  to  be  paid 

in  the  action.  Whatever  questions  nught 

^ve  been  raised,  whatever  distinctions 

ought  have  been  made  as  to  different 

items  of  the  demand,  this  is  not  the  time 

<^  the  place  for  making  them.     If  it  was 

desired  to  make  them,  and  if  there  was 

'oom  for  making  them  (which  I  am  far 

^^om  saying  there  was  not),  it  ought  to 

'^VQ  been  done  at  an  earUer  stage  in 

^ese  proceedings.     The  question  raised 

^  the  rule  which  was  obtained  in  the 

^'st  fusfamce,  namely,  whether  thero  was 

^  was  not  evidence  of  an  original  lia- 

^^ty  on  the  part  of  the  defendant  to  pay 

^'^  plaintiff  for  the  work  to  be  done,  falls 

^  oe  determined  really  upon  the  con- 

^deration  of  the  evidence  of  the  plaintiff 

^^^  the  action  himself.     It  is  true  that 

^^J^other  witness  was  called  on  behalf  of 

^^o   plainti£^  but  his  evidence  on  this 

^^l>ject  is  quite  immaterial,  and  we  have 

evidence  of  the  plaintiff  only  to  deal 

That  evidence  might  have  been 

ted  by  the  juiymen  or  it  might  have 

rejected :  the  evidence  adduced  on 

other  side  might  have  been  so  satis- 

as  to  lead  them  to  disbelieve  the 

of  the  plaintiff,  but  the  question, 

peat,  is  whether  or  not  in  this  case 

teamed  Judge  would  have  been  risht 

^lirecting  a  nonsuit  on  the  ground  that 

BTe  was  no  substantial  evidence  to  go 

tihe  jury. 

Tliere  are  portions  of  the  plaintiff's 

^  ^^^ence    which    at   first    sight    appear 

"  ^  r  disconnected,  but  I  think  if  at- 

tion  is  given  to  what  he  really  did  say, 

I  the  two  portions  of   his  evidence 

T^*xich  appear  disconnected  are  brought 

^^^"^4)  their  proper  order,  a  very  clear  and 

*^t^lligible  account  of  the  origin  of  this 

^^^^tiact  will  be  given.   The  plaintiff  says 

^5^  his  cross-examination,  referring  to  the 

^^th  of  March  and  to  the  resolution  of 


the  Board  of  that  date,  ''  that  notices 
should  be  served  by  the  board,"  that  is, 
notices  upon  the  owners  of  houses  who 
were  to  be  required  to  connect  their 
drainage  with  the  main  drainage  of  the 
town,  "  I  knew  nothing  of  this."  And 
then,  at  another  part,  **  Adams  asked  me 
if  I  could  procure  1,300  feet  of  pipes,  and 
if  I  would  do  the  work."  He  was  asked 
two  things — ^if  he  would  procure  the  ma- 
terials, and  if  he  would  do  the  work. 
"  I  said,  *  not  unless  the  board  would  be 
responsible  for  the  payment,  for  I  would 
not  take  orders  from  the  owners  of  the 
property.'  I  knew  they  must  have  notices 
before  they  are  liable.  I  think  it  is 
twenty-one  days'  notice. "  Then  a  reso- 
lution of  the  board  was  put  in  **  for  notice 
to  owners  and  occupiers,  and  thatMount- 
stephen  procure  1,300  feet  of  pipes.  That 
appears  to  have  been  communicated  to 
him,  as  I  gather  from  the  next  portion  of 
his  evidence,  for  he  continues,  *'  I  pro- 
ceeded then  according  to  that  order,  but 
I  reused  to  do  the  work  unless  the  board 
would  make  themselves  responsible." 

I  understand  that  as  being  a  very  clear 
statement — ^it  may  be  accurate  or  inac- 
curate, that  is  another  question— but  it 
is  a  veiT  clear  statement  by  the  plain- 
tiff that  he  had  his  attention  called  to  the 
danger  of  proceeding  in  these  cases  with- 
out a  distinct  formal  authority  from  a 
board  like  the  local  board  in  this  case, 
and  that  in  the  first  instance  he  would 
neither  procure  materials  nor  do  the  work 
without  the  order  of  the  board,  and  that 
he  got  from  the  board  a  proper  order  with 
which  he  was  satisfied  with  regard  to  the 
materials.  He  might  have  been  right  or 
wrong  in  thinking  it  a  proper  order,  but 
he  was  satisfied  with  it ;  but  he  had  no 
order  of  the  board  with  regard  to  the 
work  to  be  done,  and  he  refused  there- 
fore to  do  that  work. 

Then,  turning  to  another  part  of  the 
evidence,  we  have  from  him  an  account 
of  a  con versation  which  took  place  between 
him  and  Mr.  Lakeman,  the  appellant,  which 
must  have  been  some  days  afterwards. 
He  had  finished  some  works  connected 
with  tbe  main  drainage  as  ho  says — "  We 
had  just  finished  everything."  Lakeman 
(the  defendant)  said,  what  objection 
have  you  to  mske  these  connections  P  " 
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From  wliich  I  should  infer  that  Adams 
had  told  Lakeman  that  although  the 
materials  had  been  supplied,  there  was 
an  objection  to  doing  the  work,  "  meaning 
the  laying  down  of  the  junction  pipes. 
Z  said,  I  have  no  objection  to  do  the  work, 
if  you  or  the  local  board  will  give  me  the 
order.'  He  "  (that  is  Mr.  Lakeman)  **  was 
chairman  of  the  Local  Board  of  Health 
for  Brixham.  He  said,  *  Mountstephen, 
you  go  on  and  do  the  work  and  I  wUl  see 
you  paid.* " 

We  have  had  very  ingenious  arguments 
addressed  to  us,  putting  various  con- 
structions upon  these  few  words.  It  has 
been  suggested  that  the  effect  of  these 
words  was  that  Mountstephen  must  be 
taken  to  have  asked  Mr.  Lakeman  first 
for  an  order  from  the  board,  and  to  have 
been  satisfied  that  he  as  chairman  of  the 
board  could  then  and  there  give  the  order, 
and  to  have  had  from  him  then  and  there 
an  order  from  the  board,  and  yet  that,  not 
being  satisfied  with  the  order  then  and 
there  thus  obtained,  he  desired  to  super- 
add, and  ho  had  superadded  to  it  a  virtual 
guarantee  by  Lakeman  that  he,  personally, 
would  guarantee  that  the  board  would 
pay  the  money.  My  Lords,  I  must  say 
that  does  appear  to  me  to  be  a  strange 
and  violent  construction  placed  upon  a  few 
simple  words.  As  it  appears  to  me  a  very 
natural  meaning  (and  it  is  quite  sufficient 
for  the  present  purpose)  of  these  words  is 
this :  Mountstephen,  following  up  that 
course  of  action  which  he  had  previously 
pursued  vrith  Adams,  stated  to  Lakeman 
that  the  reason  whv  he  refused  to  do  the 
work  was,  that  he  had  got  no  order  from 
the  board  to  do  it,  that  ho  would  do  the 
work  if  he  had  a  formal  order  from  the 
board,  or  if  he  had  a  personal  order  from 
Lakeman  himself,  and  that  thereupon  Mr. 
Lakeman,  who  for  some  reason,  the  strin- 
gency  of  which  it  is  not  for  your  Lordships 
now  to  enquire  into,  wished  the  work  to 
be  immediately  done,  that  thereupon  Mr. 
Lakeman  said,  "  You  go  on  and  do  the 
work  ;  do  not  concern  yourself  upon  the 
subject  of  whether  you  have  an  order 
from  the  board  or  not.  You  go  and  do 
the  work  and  I  will  be  your  paymaster. 
I  will  see  you  paid."  Now,  my  Lords,  if 
that  is  the  meaning  of  these  words,  and 
it  appears  to  mc  certainly  to  be  the  prima 


facte  and  natural  meaning  of  Hbe 
I  think  there  was  ample  and  stroz 
dence  to  go  to  the  jury  that  the  eo- 
entirely  given  to  tne  question  of  ai 
of  the  local  board,  and  that  Mr.  La 
stepped  in  and  undertook  himse] 
matter  of  primary  liability,  to  pay 
work  that  would  be  done.  Again 
primary  liability  he  might  afterwa 
chairman  of  the  board,  have  sb 
himself  by  obtaining  from  the  boi 
consent  to  make  a  formal  order,  and 
upon  and  paying  under  that  formal 
But  that  was  for  him  to  consider ; 
that  which  the  contractor  required 
done,  he  put  the  contractor  in  the  p 
of  having  then  and  there  an  abeolu 
tract  made,  and  the  only  contract 
then  and  there  absolutely  could  be 
would  be  a  personal  and  primary  o 
by  him  to  pay  the  contractor  for  tfa 
to  be  done.  It  appears  to  me  thai 
was  clearly  substantial  evidence 
case  to  go  to  the  jury,  and  that  any 
who  had  to  try  this  case  would  hai 
carried,  if  upon  this  evidence  he  ha 
that  there  was  no  case  to  go  to  the 
I  shall  therefore  submit  to  your 
ships  that  the  decision  of  the  O 
Exchequer  Chamber  is  correoti  an 
this  appeal  should  be  dismissed. 

Lord   Hatheblet  concurred,  a 
the  same  reasons. 

Lord  0*Hagan. — I  also  concur 
judgment  proposed,  and  substantifl 
the  same  reasons.  For  in  my  nun< 
was  ample  evidence  to  go  to  the 
upon  which  the  verdict  of  the  JU13 
properly  be  pronounced.  I  think  i 
to  say  uiat  our  judgment  does  not 
slightest  degree  go  to  fritter  aw 
Statute  of  Frauds,  or  weaken  ao 
stantial  principle  of  law.  It  pr 
merely  upon  the  ground  that  thei 
evidence  to  go  to  the  jury.  It  i 
that  ground  that  I  understand  the 
to  say  that  this  appeal  must  be  disi 

Lord  Selbornb. — There  are  so 
servations  in  the  opinions  of  the  1 
Judges  in  the  Court  of  Queen's 
which  certainly  do  look  at  first  sig' 
some  of  those  learned  Judges  thong 
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tfaere  might  be  a  valid  oontraot  of  surety- 
atrip,  or  a  secondary  liability  npon  the  prin- 
ciple  of  a  gaarantee  for  the  debt  of  some 
one  ^Ise,  to  which  the  law  relative  to  that 
descrx-ipticm  of  contracts    wonld  apply, 
alUi.oiigh  there  mieht  be  in  tmth  no  prin- 
cipal, debtor.     If  that  was  the  view  of  the 
letni^ed  Judges,  with  aU  respect  to  them 
I  m^nst  confess  myself  nnable  to  follow  it. 
Tteirv    can     be    no    suretyship   unless 
tlMx*^  is  a  principal  debtor,  who  of  course 
^oKy  be  constituted  in  the  course  of  the 
tnnaaction  or  by  matters  ex  post  factOy 
>&d  need  not  be  so  at  the  time,  but  until 
^eiie  is  a  principal  debtor  there  can  be 
iM>  Buretyship.     Nor  can  a  man  guarantee 
anybody  else's  debt,  unless  there  is  a  debt 
^  some  other  person  to  be  guaranteed, 
^e  tendency,  therefore,  of  any  view  of 
*^^  contract  which  would  place  it  in  the 
position  of  a  guarantee  for  a  future  lia- 
°3ity  to  be  undertaken  by  the  local  board, 
^^OQld  be  absolutely  to  defeat  the  whole 
P^upose  of  the  communication,  which  was 
to  remove  a  difficulty  then  pressing  upon 
the  mind  of  the  contractor  as  to  whether 
^  xiot  he  had  sufficient  authority  from 
•ttyone  to  go  on  with  the  work,  and  the 
J^*«wer  was  given  in  terms  de  jprcBsenUf 
for  the  express  purpose  of  inducing  him 
*^  Once  to  go  on. 

The  next  construction  suggested  was 
P^  which  would  make  it  ^fil,  as  has 
**^«ii  said  by  my  noble  and  learned  fiHlend 
**^  the  woolsack,  the  double  office  of  an 
^^'^er  given  by  the  chairman  on  behalf  of 
**>e  board  to  do  the  work,  and  a  personal 
S^^rantee  for  the  liability  of  the  Doard  so 
^*igaged  in  by  the  chainnan  on  their  be- 
*^&.     Upon  that  view,  which  is  certainly 
P|^t  forward  as  a  possible  construction  of 
^|*is  conversation  by  Mr.  Justice  Black- 
**^rn,  I  cannot  but  observe  that  the  argu- 
ment founded  upon  it  seems  to  me  to  be 
J^fy  de  se,  because  if  I  rightly  understand 
*^^  law  laid  down  in  the  case  of  Cherry  v. 
-*^€  Colonial  Bank  of  Augtrnlasia  (1)  the 
Necessary  result  of  such  a  coustruction 
^^  the  words  would  be  to  make  the  de- 
^^xxdant  liable  upon  the  first  count  in  this 
^^claration.     The  words  so  used,  if  that 
^•^8  the  sense  in  which  they  were  under- 
**Ood  and  intended  by  both  parties,  would 

w  (I)  38  Law  J.  Rep.  (w.s.)  P.C.  49;  s.  c.  Law 
^  3  P.C.  24. 

Kiw  Sbbus,  43.— Q.B. 


have  been  in  no  degree  less  strong  for 
that  purpose  than  the  words  which  were 
held  to  be  a  warranty  of  authority  in  the 
case  of  Cherry  v.  The  Colonial  Bank  of 
Australasia  (I).      There,   two    directors 
signed  a  paper  in  these  words :  "  Sir,  we 
have  to  inform  you  that  we,  as  dirediors 
of  the  company,'*  naming  it,  '*  have  ap- 
pointed Mr.  Clarke  to  be  legal  manager 
of  the  company,  and  have  aufliorised  him 
to  draw  cheques  upon  the  account  of  the 
company."     They  had  not,  per  se,  by  the 
constitution  of  the  companv,  power  to 
give  that  authority,  and  they  did  not 
&ke  the  necessary  steps  to  get  it  firom  the 
company.      Those    words,    though    ex- 
pressly saying  that  they  had  done  this  ^ 
directors,  were  held  to  be  a  representa- 
tion, making  themselves  personally  liable, 
that  they  possessed  the  authority  which 
they  did  not  possess.     And  if  the  first 
words  of  this  conversation  could  properly 
have  been  held  to  bear  the  construction 
suggested  by  Mr.  Justice  Blackburn,  then, 
unless  the  board  had  been  really  and 
truly  liable,  which  I  do  not  collect  to  have 
been  the  view  of  any  one  of  the  learned 
Judges  in  the  Court  of  Queen's  Bench,  I 
apprehend  that  the  verdict  of  the  jury 
would  still  have  been  right,  and  the  case 
could  not  have  been  withdrawn  from  the 
jury,  because,  in  that  view,  the  evidence 
would  have  been  strong  in  support  of  the 
first  count  of  the  declaration. 

It  has  been  argued  at  your  Lordships' 
bar  by  Mr.  Pinder,  feeling  no  doubt  the 
force  of  that  view,  that  there  is  matter 
upon  this  evidence,  and  I  suppose  it  must 
be  upon  the  plaintiff^'s  evidence,  from 
which  your  Lordships  ought  to  conclude 
that  the  board  was  actually  liable.  My 
Lords,  I  must  say  I  cannot  see  a  particle 
of  evidence  which  justifies  any  such  argu- 
ment,  and  it  does  not  appear  to  me  that 
in  either  of  the  Courts  below  any  learned 
Judge  thought  that  there  was  any  such 
evidence. 

Judgment    of    Court    of    Excheqtier 

Chumher  affirmed,  and  appeal  dis* 

missed  tvith  costs. 

Attorneys — Church,  Soni«,  &  Clarko,  agents  for 
Francis  &  Bakor,  Newton  Abl>ot,  for  the  appel- 
lant ;  G.  E.  Pliilbrick,  agent  for  Kitson  &  Son, 
Torquay,  for  the  respondent. 
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1874.    1  ASHCROFT  V.  THE    CROW  ORCHARD 
Julj  6.  J  COLLIERY  COMPANY. 

Ship  and  Shipping  ~^  Charter-party  — 
Demurrage — "  To  he  loaded  with  the  usual 
Dispatch  of  the  Port,** 

By  a  charter-party,  the  master  of  the 
plaintiff*8  ship  engaged  to  receive  on  hoard 
a  full  cargo  ^  coal  and  deliver  the  same  as 
per  hiU  of  lading,  ^^to  he  loaded  with  the 
usnal  dispatch  of  the  port,  .,,orif  longer 
detained  to  he  paid  A^s,  per  day  demurrage.** 
The  defendants  engaged  to  load  her  "  mi  the 
above  terms,**  By  a  memorandum  at  ths 
foot  of  ths  charter-party  shs  was  to  load 
in  the  B,  or  W,  Docks^  hy  a  regulation 
of  which,  coal  agents  were  not  to  have 
more  than  three  vessels  loading  and  to 
load  at  the  same  time.  The  plaintiff*s 
ship  would  have  been  loaded  without  delay 
had  it  not  been  for  tJie  fact,  which  was 
unknown  to  the  plaintiff  at  the  time  he 
entered  into  the  charter-party,  that  the  de- 
fendants acted  as  tlieir  own  coal  agents,  and 
th<d  they  had  at  the  Urns  three  ships  load- 
ing in  the  docks,  and  t&n  othsr  charters  in 
tlieir  books  which  had  priority  over  the 
plaintiff*s  ship.  By  reason  of  the  incapacity 
under  which  the  defeyidants  had  so  placed 
themselves,  the  loading  could  not  he  com- 
menced until  thirty  da/ys  after  the  ship  was 
ready  : — Held,  in  an  action  for  demurrage, 
ilmt  the  defendants  had  contracted  that 
they  would  load  with  tlie  usual  dispatch, 
tmd  that  it  was  no  answer  that  they  were 
unable  to  do  so,  or  that  tlie  plaintiff  kneio 
it. 

The  first  count  of  the  declaration  >vas 
for  demurrage  in  respect  of  the  defend- 
ants not  loading  the  plain  tiff's  ship, 
Chnsiina  BavieSj  "with  the  usual  dis- 
patch," of  the  port  of  Liverpool.  The 
Becond  count  was  for  not  giving  or  pro- 
curing within  a  reasonable  time  a  dock- 
note  to  enter  the  dock. 

There  was  also  a  common  count  for 
demurrage. 

Pleas,  first — To  the  first  two  counts, 
that  the  defendants  did  not  promise  as 
alleged. 

Second — To  the  same  two  counts,  a 
denial  of  the  breaches. 

Third — To  the  last  count,  never  in- 
debted. 


At  the  trial,  which  took  place  before 
Qnain,  J.,  at  the  Liyerpool  sammer 
assizes,  1873,  it  appeared  ihai  by  a 
charter-party,  dated  Liyerpool  the  22xid 
of  January,  1873,  the  master  engaged  to 
''receive  and  load  on  board  his  yeasel,  the 
Christina  Davies^  of  Barrow,  a  fall  and 
complete  cargo  of  coal,  about  140  tonSy 
and  proceed  to  Belfeist,  and  deliyer  the 
same  as  per  bills  of  lading,"  at  certain 
specified  freight,  &c.,  **  to  be  loaded  with 
the  usual  dispatch  of  the  port,  and  dis- 
charged twenty-five  tons  workiiig  days ; 
or  if  longer  detained,  to  be  paid  40«.  per 
day  demurrage."  The  defendants  there- 
by engaged  to  load  the  vessel  ''  on  the 
above  terms."  By  a  memorandum  at  the 
foot  the  vessel  was  to  "load  in  tiie 
Bramley  Moore  or  Wellington  Docks 
High  Level  Railway." 

By  the  published  Dock  Begnlations, 
which,  it  must  be  taken,  were  known  to 
both  parties,  it  is  ordered,  amongst  other 
things,  that  **  no  vessel  is  to  be  allowed 
to  enter  the  Bramley  Moore  or  Wellington 
Docks  to  load  coal  from  the  High  Leyel 
Railway,  except  upon  the  production  of 
a  jerque  note  or  a  certificate  from  the 
master  of  the  dock  in  which  the  yessel  is 
lying  at  the  time,  shewing  that  she  is  ready 
to  commence  loading,  and  also  a  certifi- 
cate from  the  coal  agent  that  she  is  to 
load  coal  at  the  Hi^  Level.  No  coal 
agent  to  be  allowed  to  load  more  than 
two  flats  at  the  cranes  at  the  same  time, 
nor  to  have  more  than  three  vessels  in 
the  Bramley  Moore  or  Wellington  Docks 
(both  inclusive)  loading  and  to  load  coal 
at  the  cranes  at  one  time."  '*  No  vessel 
to  be  entered  in  the  application  or  berth- 
ing book  before  she  is  in  either  the 
Bramley  Moore  Dock  or  the  Wellington 
Dock ;  each  vessel  to  be  berthed  in 
regular  turn  as  entered,  if  the  specified 
quantity  of  coal  is  at  the  Sandhills 
Station ;  if  not,  the  next  vessel  on  tnm, 
having  sufficient  coal  ready,  to  take  the 
berth ;  any  vessel  losing  her  turn  in  con- 
sequence of  coal  for  her  not  being  at  the 
Sandhills  Station  to  be  considered  first 
on  turn  when  the  coal  is  ready.  Flats 
and  vessels  to  follow  the  same  order  as 
to  turn  for  loading  whether  entered  fiir 
the  cranes  or  the  shoot." 

It  was  admitted  that  the  master  ob* 
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teised  in  proper  time  the  requisite  certi- 
fiesia  from  the  dock  master  in  whioh  the 
vQggel  was  lyin^,  and  that  the  defendants 
gWLire  the  c^tincate  in  proper  time,  also 
that  the  yessel  was  regalarlj  put  on  the 
dock  hooks,  and  would  have  been  loaded 
withoat  dday  had  it  not  been  for  the 
fiftct,  which  &ct  was  unknown  to   the 
TnaatcfT  at  the  time  he  entered  into  the 
charter-paHy,  that  the  defendants  acted  as 
their  own  coal  agents,  and  that  they  had 
at  the  time  three  ships  loading  in  the 
docks,  and  ten  other  charters  in  their 
books  which  had  priority  over  the  plain- 
tiff's.    In  consequence  of  these  engage- 
ments, the  vessel  was  not  allowed  to  go 
into  Ihe  docks  till  the  5th  of  March,  a 
peiiod  of  thirty  days  after  she  was  ready 
to  do  BO.    The  loading  was  commenced 
And  completed  on  the  following  day. 

It  was  conceded  that  thirty  days  was 

ui  unusual  period  of  detention,  and  that 

tbe  delay  was  caused  not  by  the  pressure 

of  bosinees  in  the  docks,  or  any  inability 

^  Hbe  part    of  the  dock  company  to 

^ciHtate  the  dispatch  of  the  vessel  for 

^^fatik  booked  after  the  Chrietina  Bavies 

■7  other  coal  agents  were  loaded  and 

^^>paiched  before  her,  but  solely  by  the 

^itQfaoity    which    the  defendants    had 

pboed  themselTes  under,  hv  their  previoas 

^K^gagements,  of  getting  a  Derth  for  her  at 

^  earlier  period.    On  the  other  hand,  it 

^^  conoeaed  that  the  defendants  were 

^^^i&y  of  no  delay  which  it  was  in  their 

l^^er  to  avoid  consistently  with  their 

I^^^Brioua  engagements  (1). 

The  verdict  was  entered  for  the  plaintiff 
^  622.,  leave  being  given  to  move  to 
5^tQr    the  verdict   for   the    defendants 
^>^«tead  thereof . 

Subsequently  a  rule  nid  was  granted, 

^?^ii%uant  to  such  leave,  on  the  ground 

^^^^  the  &ctB  proved  did  not,  on  the  true 

«o&8iracti(mof  the  charter-p^,  disclose 

^^y  liabiHty  on  the  part  of  the  defendants. 

,^j445!nnaB  and  Bremner  (on  June  11) 

?^^^Mred  cause  against  the  rule. — If  there 

^^  anything  unusual  in  the  course  of 

^  O)  The  abore  statement  of  facts  and  ndmis- 
^U^l^  nade  on  behalf  of  the  plaintiff  and  de- 
^^^aota  respecttrely,  is  taken  froqi  the  judgment 
^Ogifft.. 


loading  in  the  particular  dock,  it  was  the 
duty  of  the  charterer  to  disclose  it.  If 
he  did  not,  the  plaintiff  had  a  right  to 
suppose  that  the  loading  would  be  comt> 
menced  in  a  reasonable  time — See  Top- 
scoit  V.  Balfcywr  (2).  The  defendants  had 
all  the  knowledge  in  their  own  breasts, 
and  the  delay  was  caused  by  the  fact  of 
their  acting  as  their  own  coal  agents  and 
having  a  number  of  ships  which  had  h 
priority  ovisr  the  plaintiff's.  The  delay 
was  unreasonable.  The  plaintiff  was 
prevented  from  getting  his  ship  loaded. 
He  did  not  know  that  the  defendants 
acted  as  their  own  coal  agents.  With  a 
small  vessel  of  140  tons,  as  the  plaintiff's 
was,  the  loading  would  be  performed  in  a 
short  time,  and  he  had  a  right  to  suppose 
that  it  would  be  so — See  Ford  v.  Ootes^ 
worth  (3),  in  which  Kearon  v.  Pearson 
(4)  was  referred  to.  "  Usual  dispatch  " 
must  be  construed  to  mean  the  usual 
dispatch  of  a  person  who  has  a  cargo  in  the 
port  ready  to  dispatch.  Before  entering 
into  the  charter-party  the  defendants 
ought  to  have  told  the  plaintiff  what  their 
position  was  with  respect  to  the  number 
of  ships  to  be  loaded.  The  verdict  was 
rightly  entered  for  the  plaintiff.  They 
referred  to  Harris  v.  BreesmoAi  (5). 

C  BatsseU  and  Lu^ton  supported  the 
rule. — There  is  no  doubt  that  the  char- 
terer is  bound  to  do  with  reasonable 
diligence  all  that  he  binds  himself  to  do. 
But  if  the  contract  was  to  load  within 
the  regulations  of  the  port,  that  has  been 
done — See  Bohertson  v.  Jackson  (6).  Theso 
regulations  are  notorious,  and  known  to 
the  brokers.  The  defendants  are  not 
bound  to  tell  each  shipowner  of  the  other 
charters  which  he  might  have  entered 
into.  Charters  are  often  entered  into 
before  the  ships  arrive.  Without  en- 
quiring from  the  dock  superintendent, 
the  charterer  could  not  know  how  many 
ships  he  would  have  in  the  docks.     The 

« 

(2)  42  Law  J.  Rep.  (n.s.)  C.P.  16. 

(3)  9  B.  &  S.  559  ;  s.  c.  38  Law  J.  Rep.  (n.b.) 
Q.B.  52. 

(4^  7  Hurl.  &  N.  386 ;  s.  c.  31  Law  J.  Rep. 
(n.8.)  £xch.  1. 

(5)  9  Exch.  Rep.  485 ;  s.  c  23  Law  J.  Rep. 
(N.s.)Exch.  210. 

(6)  2  Com.  B.  Rep.  412 ;  s.  c  15  Law  J.  Rep, 
(K.S.)  C.P.  28, 
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shipowner  oonld  get  that  information  by 
asking  the  question.  Nothing  wrong  has 
been  done  by  the  defendants.  They  did 
all  they  were  bound  to  do  by  obtaining 
the  certificate  to  admit  into  the  dock. 
Ford  V.  Ootesworth  (3)  is  a  direct  autho- 
rity to  shew  that  it  is  sufficient  if  rea- 
sonable diligence  is  used.  The  words 
''usual  dispatch*'  only  apply  to  a  delay 
in  the  process  of  loading  after  the  ship 
has  arrived  at  her  berth — See  Kearmi 
V.  Fear8<m  (4).  After  that  time  there  was 
no  delay  by  the  defendants,  the  charterers ; 
and  the  plaintiff  was  bound  to  find  his 
way  into  the  dock,  and  get  into  the  berth 
— See  Tapacott  v.  Balfour  (2).  They  also 
referred  to  Shadforth  v.  Cory  (7)  ; 
Eohertson  v.  Jackson  (6)  ;  Kell  v.  Ander^ 
eon  (8). 

Cur,  adv,  vult. 

The  judgment  of  the  Court  (9)  was 
now  (July  6)  delivered  by 

Lush,  J. — ^This  was  an  action  for  de- 
murrage, tried  before  my  brother  Quain 
at  Liverpool,when  a  verdict  was  entered  for 
the  plaintiff  for  601.,  being  for  thirty  days* 
demurrage,  with  leave  to  the  defendants 
to  move  to  enter  a  nonsuit,  the  Court  being 
empowered  to  draw  all  inferences  of 
&ct,  and  to  amend  the  pleadings  if  ne- 
cessary. All  questions  of  reasonableness 
were  to  be  for  the  Court. 

[The  learned  Judge  stated  the  &cts 
as  they  are  above  set  out,  and  continued 
as  follows.] 

The  question  is,  then,  what  is  the  con- 
tract wrdch  the  defendants  entered  into 
by  the  charter-party?  The  words  are, 
not  that  the  vessel  is  to  be  "  loaded  in 
turn  according  to  the  charterer's  books  or 
engagements,"  or  to  be  loaded  "next 
after  a  particular  vessel,"  or  in  any  other 
prescribed  order,  but  "to  be  loaded  with 
the  usual  despatch  of  the  port."  The  de- 
fendants* counsel  contended  that  these 
words  apply  only  to  a  delay  in  the  pro- 
cess of  loading,  when  the  vessel  has  ar- 
rived at  the  berth,  and  that  they  have  no 

(7)  32  Law  J.  Rep.  (n.8.)  Q.B.  79 ;  in  error,  379. 

(8)  10  Mee.  &  W.  498;  b.  c  12  Law  J.  Rep. 
(k.s.^  Exch.  101. 

(9)  Mellor,  J. ;  Lush,  J, ;  Quain,  J. ;  and  Ar- 
chibald, J, 


reference  to  a  detention  oittBide  the  load- 
ing place,  though  caused  by  iiie  acfe  or 
de&ult  of  the  charterer,  and  he  relied 
upon  the  case  of  Kearon  y.  Pearson  (4)  in 
support  of  that  position.     That  oaae,  how- 
ever, by  no  means  justifies  the  argument 
based  upon  it.     The  words  of  the  charter 
there  were  in  substance  the  same  as  henre^ 
namely,  "to  be  loaded  with  nemal  de- 
spatch."    The  facts  were,  that  the  load- 
ing was,  afber  it  had  commenced,  inter- 
cepted by  a  severe  frost,  which  closed  the 
cajial    through    which    the    coals    were 
to  be  brought  from  the  pit,  and  thus  pre- 
vented the  charterer  from  getting  them 
to  the  loading  place ;  and  the  Court  held 
the  meaning  of  the  clause  to  be  that  the 
vessel  should  be  loaded  with  the  usual 
despatch  of  persons  who  had  a  cargo  in 
readiness  at  the  dock  for  the  purpose  of 
loading,  and  therefore  that  the  charterer 
was  responsible  for  the  delay  oocaaioned 
by  the  frost.    So  far  from  supporting  the 
argument  that  the  charterer  is  not  liable 
for  delay  occasioned  by  his  own  act  or 
default,  that  case  estabHshes  that   the 
engagement  "  to  load  with  the  nsnal  de- 
spatch ''   is  absolute,  and  admits  of  no 
qualification,  so  as  to  dispense  with  per- 
formance, even  where  the  perfixrmanoe 
is   hindered    by  a  casualty  which    the 
charterer  could  not  prevent.    It  is  tme 
the  delay  in  that  case  occurred  during 
the  process  of  loading,  and  the  Cknut 
had  not  to  consider  what  would  have 
been  the  efiect  of  a  detention    at   the 
dock's  mouth ;  but  we  see  no  reason  for 
limiting  the  obligation  to  the  mere  pro- 
cess of  loading.     It  undoubtedly  inelndes 
that  process,  and  requires  it  to  be  done 
with  the  usual  despatch ;  but  we  are  of 
opinion  that  it  goes  further,  and  covers 
the  whole  period  from  the  time  when  the 
vessel  is  at  the  port,  and  is  placed  at  the 
disposal  of  the  charterer  there,  in  a  oon- 
dition  to  receive  her  cargo.     The  object 
is  to  provide  against  unusual  delay  on 
the  part  of  the  charterer  in  putting  the 
cargo  on  board,  and  whether  the  delay 
occurs  in  the  course  of  loading  or  before 
the  loading  commences,  whether  it  con- 
sists in  keeping  the  vessel  outside  or  in- 
side the  dock,  is  obviously  immateriaL 
The  question  is,  whether  the  vessel  is  at 
his  disposal,  aQd  whether  the  detention 
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IB  his  act.    If  80,  the  contract  is  broken 
ai  mnoh  in  the  one  case  as  in  the  other. 

Itwas  farther  contended  that  the  vessel 
oonld  not  be  said  to  have  been  ready  to 
nodve  cargo  so  long  as  she  lay  outside 
ihe  dock  ;  that  it  is  the  duty  of  the  ship- 
owner to  find  his  way  into  the  dock,  and 
thai  he  takes  the  risk  of  any  obstacles 
which  occur  to  prevent  his  getting  there, 
and  Tapeeait  y.  Balfour  (3)  was  relied  on 
in  sapport  of  this  argument.  That  was 
a  duffter  under  which  the  ship  was  or- 
dered to  load  in  one  of  the  docks  men- 
tioned in  this  charter.  The  Wellington 
Dock  was  governed  by  the  same  regu- 
latioDS  aa  the  Bramley  Moore  Dock.  The 
Teaael  was  detained  there,  as  in^this  case, 
oatside  the  dock,  and  for  a  similar  rea- 
son, namely,  because  the  coal  agent  who 
bad  the  loading  for  the  charterer  had 
not  only  three  vessels  in  the  dock  at  the 
time,  but  two  others  booked  to  come  in 
before  the  plaintiff's.  The  Court  held 
that  the  lay  days  commenced  only  from 
tbe  time  when  the  vessel  was  admitted 
into  ihe  dock,  the  loss  arising  from  being 
kept  outside  by  virtue  of  the  dock  regu- 
lationa  being  a  loss  the  risk  of  which  was 
andertaken  by  the  shipowner. 

At  first  sight  that  case  appears  to  bear 
a  close  resemblance  to  the  present  case, 
and  it  is  not  to  be  wondered  at  that  the 
defendants*  counsel  strongly  relied  upon 
it  as  an  anthority  in  their  favour.  But 
when  examined,  the  supposed  resemblance 
dkappears.  The  words  of  that  charter 
weie,  ^  The  vessel  shall  proceed  direct  to 
iBT  Liverpool  or  Birkenhead  dock,  as 
ordefed  by  charterer,  and  there  load  in 
the  nsoal  and  customary  manner  a  full 
«nd  complete  cargo  of  coals."  The  Court 
Ud  that  this  stipulation  applied  to  the 
mode,  and  not  to  the  time  of  loading. 
"There  is,"  says  Bovill,  C.J.,  "no  ex- 
press stipulation  with  respect  to  the  time 
at  which  the  loading  is  to  commence, 
except  that  it  is  not  to  commence  before 
the  Ist  of  July.  Then  what  is  the  ordi- 
nary rule  under  such  circumstances, 
where  the  port,  but  no  particular  place  in 
tbe  port  to  which  the  vessel  is  to  pro- 
ceed, is  named  ?  It  means  that  the  time 
ia  to  commence  from  the  arrival  of  the 
Teasel  at  the  usoal  place  of  loading  in 
ftat  poori.    The  stipulation  is  in  effect  that 


the  vessel  shall  proceed  to  the  Wellington 
Dock,  and  there  load  her  cargo.  There- 
fore the  lay  days  do  not  commence  till 
she  has  got  into  the  Wellington  Dock. 
If,  by  reason  of  the  dock  regulations,  she 
cannot  enter  into  that  dock  before  a  cer- 
tain time,  the  loss  by  such  delay  must 
fall  on  the  shipowners.'* 

Assuming  this  construction  of  the 
clause  in  that  charter  to  bo  the  correct 
one,  the  grounds  of  the  judgment  are 
inapplicable  to  the  present  case.  The 
intention  of  the  parties  here  was  evi- 
dently that  the  charterer  should  not,  and 
the  words  bind  him  that  he  did  not,  detain 
the  vessel  for  want  of  cargo  beyond  the 
usual  and  ordinary  period  of  delay  at  the 
dock. 

Evidence  was  given  to  shew  that  the 
plaintiff  might,  if  he  had  chosen,  have 
obtained  information  from  the  dock-mas- 
ter before  he  entered  into  the  contract  as 
to  the  number  of  vessels  which  the  de- 
fendants had  in  the  dock  and  on  their 
books,  but  he  was  under  no  obligation  to 
do  so,  and  it  would  have  been  immate- 
rial if  he  had ;  and  if  it  were  shewn  that 
he  knew  these  facts,  we  construe  the  sti- 
pulation as  a  contract  by  the  charterer 
that  he  will  load  with  the  usual  despatch, 
and  it  is  no  answer' to  say  that  he  was 
unable  to  do  so,  nor  would  it  be  the  more 
an  answer  to  say  that  the  plaintiff  knew 
it.  The  ground  on  which  leave  was  re- 
served having  failed,  the  verdict  stands 
for  the  amount  agreed  on  at  the  trial. 

Bule  discliargcd. 


Attorneys— Gregory  &  Co.,  agenta  for  Bremnor  & 
Son,  Liverpool,  for  plaintiff;  F.  Venn  &  Son, 
for  defendants. 


}   CUTLER  {appellant)  v,  turneb 
(respondent). 


1874. 
June  3. 

Master  and  Sewa/nt — Absence  loitliout 
lawful  Excuse — Successive  Imprisonmenta 
—30  ^  31  Vict.  c.  141.  8.  9. 

The  appellant,  a  fireiron  forger  in  the  ew- 
ploy  of  fire-iron  manufacturers  at  Sheffield^ 
was  sumnoned^  on   28ih  October^  1873, 
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before  a  magistrate  for  having  ahsented 
himself  from  their  service  without  just 
cause  or  lawful  excuse,  under  the  Master 
and  Servant  Act,  1867,  80  ^  31  Vict, 
c.  141.  s,  9.  An  order  was  made  directi/ng 
the  defendant  to  pay  111,  149.  o/r  conu 
pensaiion  to  the  complainants.  It  ap- 
peared  thai  on  February  2bth,  1871,  the 
appellant  agreed  to  work  for  his  employers 
for  the  term  of  five  years.  On  April  \st, 
1873,  he  was  swmmumedfor  absenting  hvnV' 
self  and  ordered  to  pay  111,  Ss.,  wUh  costs, 
a/nd  the  money  not  being  paid  he  was  or^ 
dered  to  be  imprisoned  in  the  House  of  Oor- 
rection  for  three  months,  bui  the  order  was 
not  executed  owing  to  the  payment  of  the 
money  before  any  actual  imprisonment.  On 
June  6th,  1873,  he  was  again  summoned  for 
not  returning  to  his  work,  and  was  ordered 
to  find  security  to  fulfil  his  contract,  and  mi 
default  was  sentenced  to,  and  underwent, 
three  months^  imprisonment.  After  his 
liberation  he  continued  to  ahsent  himself, 
and  a  fresh  summons  was  taken  out,  and  the 
order  (for  condensation)  appealed  against 
was  mxide : — ^Held,  that  the  previous  orders 
were  fwt  a  bar  to  the  subsequent  complaint, 
and  the  order  made  upon  it. 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.0. 124.] 


1874.    1     OLIVER  V,  THE  KOBTH  EASTEUN 

May  8.  j       railway  company. 

BaUuHiy  Company — Negligence — Omis^ 
sion  to  repair  Level  Grossing, 

Where  a  railway,  under  the  powers  of  an 
Act  of  Parliament,  crosses  a  highway  on  the 
level,  it  is  the  duty  of  the  company  to  keep 
the  part  of  the  way  used  by  the  public  in  a 
state  of  repair  suitable  for  the  ordinary  and 
regular  traffic. 

Declaration — That  defendants  were  pos- 
sessed of  a  railway  which  crossed  a  high- 
way on  the  level,  and  that  the  defendants 
had  the  management  and  control  of  the 
railway  at  snch  level  crossing,  and  that  it 
was  the  dni^  of  the  defendants  to  keep  the 
rails  in  snch  a  state  that  all  persons  law- 
fully nsin^  the  highway  might  do  so  with 


safeiy  to  themselyes  and  their 
Breach — ^That  the  defendants  so  i 
perly  and  nnskilfnlly  oondncted 
selves,  that  the  rails  became  in  aa 
condition  and  dangerons  to  persons 
the  highway  with  carriages,  and  the 
tiff's  carriage,  which  he  was  driv: 
the  highway  and  across  the  railwa; 
damaged. 

Pleas  «<  Not  goilly.  Secondhr, 
the  acts  complained  of  were  mi 
done  by  the  defendants  under  the  ] 
of  the  special  Acts — 5  Vict  seBS. 
xxviii. ;  21  d;  22  Vict.  c.  cxvi. ;  and 
27  Vict.  c.  czxii.    Joinder  of  issue. 

At  the  trial  before  Pollock,  B., 
Durham  Spring  Assizes,  1873,  it  ap] 
that  the  plaintiff  was  driving  his  do 
over  the  defendants'  railway,  at  i 
where  it  crossed  the  highway  on  the 
when,  in  consequence  of  the  soil  < 
way  used  by  the  public  having  be 
lowed  to  get  out  of  repair,  and  U 
below  the  level  of  the  rails,  the  whi 
the  cart  were  caught,  and  it  was  bi 
The  learned  Judge  told  the  jury 
assuming  that  the  company  had  po^ 
put  down  their  rails  across  the  nig 
they  must  be  laid  and  maintained  si 
cause  as  little  injury  as  possible, 
jury  found  a  verdict  for  the  plainiaf 
20Z.  damans. 

A  rule  K>r  a  new  trial  having  be( 
tained  on  the  ground  of  misdirectio] 

0.  Bussell  and  /.  Edge  shewed  oai 
The  direction  was  right.  AsBumiw^ 
the  defendants  were  authorised  to 
the  highway,  which,  having  regsi 
the  special  Acts,  is  not  free  from  i 
it  was  an  implied  condition  of  their 
lege  that  they  should  keep  the  hi§ 
in  repair. 

[Blackburn,  J.,  referred  to  The  E 
Kerrison  (1).] 

The  effect  of  that  decision  is  that ' 
persons  are  empowered  by  Act  of  I 
ment  to  interfere  with  a  lughway,  th 
impliedly  directed  to  secure  the  p 
by  providing  a  substitute  for  the  hig! 
The  Queen  v.  Ely  (2)  is  to  the  same 

(1)  3  M.  &  S.  526. 

(2)  15  Q.B.  Rep.  827 ;  0.  e.  19  Law  J 
(II.S.)  M.C,  223, 
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Tke  BoUoUor-Omeral  (Sir  John  Holker) 
taod  Waddy^  in  support  of  the  rale. — 
There  are  express  provisions  in  the  Bail- 
waj  Cknses  Consolidation  Acts,  8  Vict. 
e.  aO.  8. 47,  and  26  &  27  Yiot.  c.  92,  ss. 
^  6  and  7,  with  r^;ard  to  railways 
ffosBUig  pnhlic  highways,  under  which 
the  companies  are  bound  to  erect  gates 
and  lodra,  and  to  keep  the  gates  closed 
at  oertam  times.  But  there  is  no  express 
pKOTisbn  as  to  the  repair  by  the  company 
of  that  part  of  the  way  used  by  the  public, 
and,  in  the  absence  of  any  such  provision, 
ihe  duty  of  repairing  it  is  upon  the  sur- 
veyor of  highways. 

Pkb  Curiam  (3). — The  principle  laid 
down  in  The  King  v.  Kerrison  (1)  applies, 
and  the  company  are  liable. 

Rule  discharged. 


Attoroeyi-J.  Tucker,  for  pkiutiff ;  Doyle  &  Ed- 
vnds,  agenta  for  Nixon,  Barnard  Gaatle,  for 
ddndantfl. 


1874. 
%29 
June  5 


:•} 


SCHMIDT  t;.   TIDEN  AND 
ANOTHER. 


Ship  and  Shipping — Payment  of  Freight 
'^UMUy  of  Shipper — Contract, 

Tke  plaintiffs  as  master  of  a  ship  lying 

u^  London  J  erUered  into  a  charter-party  with 

•^  a  ihip-bniker^  to  carry  a  quantity  of 

ifmoia  tannage  freight    By  the  terms  of 

^  eharter-party,  freight  was  to  he  'paid  in 

London  on  signing  bills    of   lading,   the 

ewier  to  have  an  absolute  lien  for  freight 

On  the  same  day  L,  re-chartered  the  ship  to 

tke  defendants  to  carry  the  same  quantity 

tf  ftrom   aJt    an    increased  freight^    with 

rimHar  provisions  as  to  the  payment  of  and 

filw  for  freight,   and  with  the  following 

doMse — "  The  brokerage  of  five  per  cent,  is 

dmemihe  execution  of  this  charter  to  L., 

hy  whom  the  vessel  is  to  be  entered  am,d 

J  I)  Ooekbiini,  CJ.;  Blackburn,  J.;  Lnah,  J. ; 
IQuain,  J. 


cleared  at  the  port  of  loading ?^    L,  had, 
however,  no  authority  to  act  as  broker  for 
the  plaintiff,  or  to  receive  the  freight    Net" 
ther  the  plaintiff  nor  the  defendants  knew  of 
the  charter-party  entered  into  by  the  other. 
The  ir&n  was  shipped  by  the  defendants, 
and  the  master  signed  and  the  defendants 
received  biUs  of  lading,  by  which  the  iron 
{stated  to  be  shipped  by  the  defendants) 
vms  to  be  delivered  to  consignees  or  assigns, 
^^  paying  freight  for  the  said    goods    as 
per    charter-party,**      The    plaintiff   did 
not  claim  the  freight  on  signing  the  bills  of 
lading,  and  delivered  the  cargo  without  in- 
sisting upon  his  lien,     L,  in  the  meantime 
obtained  the  freight  due  from  the  defendants, 
and,  Jiaving  stopped  payment,  the  freight 
due  under  his  charter  was  not  paid  to  the 
plaintiff: — Held,  that  ihe  plaintiff  was  not 
entitled    to  recover  freight  from  the   de- 
fendants as  shippers  of  the  iron,  inasmv>ch 
as  both  parties  made  a  mistake  as  to  the 
charter-party    referred  to  in  the  bills   of 
lading,  and  were  consequently  never  ad  idem. 
No  contract  could  therefore  be  implied  on 
the  part  of  the  defendants  to  pay  freight 
to  the  plaintiff. 

Case  stated  by  consent^  without  plead- 
ings. 

The  facts,  and  the  argument  on  both 
sides,  so  far  as  they  are  material,  are 
stated  in  the  judgment  of  the  Court. 

The  case  was  argued  on  May  29,  by— 

Cohen  {Hollams  with  him),  for  the 
plaintifi*. 

B,  0.  Williams  (Lanyon  with  him),  for 
the  defendants. 

The  following  cases  were  referred  to — 

Domett  V.  Beckford  (1);  Sandeman  v. 
Scurr  (2) ;  Major  v.  White  (3) ;  Newberry 
v.  Colvin  (4) ;  Marquand  v.  Banner  (5) ; 
Qilkison  v.  Middleton  (6) ;  How  v.  Kirch' 

(1)  6  B.  &  Ad.  521. 

(2)  8  B.  &  S.  60 ;  8.  c.  36  Law  J.  Hep.  (n.s.) 
Q.B.  68. 

(3)  7  Car.  &  P.  41. 

(4)  1  CI.  &  F.  283,  297. 

(5)  6  £.  &  B.  232;  s.  o.  26  Law  J.  Rep.  (m.8.) 
Q.B.  313. 

(6)  2  Com.  B.  Bep.  N.S.  134 ;  8.  c  26  Law  J. 
Rep.  (w.8.)  C.P.  209. 
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ner  (7) ;  Kvrchner  t.  Venus  (8) ;  The 
Teutonia  (9);  The  Mei*canUle  Bank  y, 
QladsUme  (10). 

Cur,  ado,  vuU. 

The  judgment  of  the  Court  (11)  waa 
delivered  (on  June  5)  by 

Lush,  J. — This  is  an  action  to  recover 
freight  for  the  carriage  of  railway  iron 
from  Hartlepool  to  Oothenburg,  under 
the  following  circumstances : — 

On  the  17th  of  June,  1871,  a  charter- 
party  was  entered  into  in  London  between 
the  plaintiff,  as  master  of  the  ship  Oothen- 
burg,  then  lying  in  the  port  of  Ix)ndon, 
and  one  R.  d,  I^h,  a  shipbroker,  whereby 
the  plaintiff  agreed  to  proceed  forthwith 
to  Hartlepool,  and  there  take  on  board 
407  tons  of  railway  iron,  and  carry  the 
same  to  Gothenburg,  on  being  paid  freight 
at  the  rate  of  7«.  32.  per  ton.  The  freight 
to  be  paid  in  London  on  signing  bills  of 
lading.  The  owner  and  master  to  have 
an  absolute  lien  for  all  freight,  dead 
freight,  demurrage  and  all  other  charges. 
The  master  to  sign  bills  of  lading  as  pre- 
sented, without  prejudice  to  the  charter. 

Having  obtained  this  charter,  Lyth  on 
.the  following  day,  the  18th  of  June,  char- 
tered the  Oothenburg  to  the  defendsuits,  to 
carry  the  same  quantity  of  railway  iron 
from  Hartlepool  to  Gothenburg,  at  Ss,  ]per 
ton  freight,  to  be  paid  in  London,  less  in- 
surance, on  signing  bills  of  lading.  This 
charter  contained  a  similar  clause  of  lien 
for  freight,  dead  freight  and  demurrage, 
and  a  clause  in  the  following  terms — 
"  The  brokerage  of  five  per  cent,  is  due 
on  the  execution  of  this  charter  to  R.  B. 
Lyth,  by  whom  (or  his  agents)  the  vessel 
is  to  be  entered  and  cleared  at  the  port  of 
loading." 

It  was  argued,  and  with  reason,  from 
this  latter  clause,  that  the  defendants 
knew  that  they  were  dealing  with  a  broker, 
and  not  with  the  owner,  but  it  was  found 
as  a  fact  that  lyth  had  no  authority  to 
act  as  a  broker  for  the  plaintiff,  to  effect 
the  charter,  or  to  receive  the  freight. 

(7)  llMooroP.C.  21. 

(8)  12  Moore  P.O.  361. 

(0)  41  Law  J.  Rep.  (n.s.)  Adm.  67. 

(10)  37  Law  J.  Rep.  (H.8.)Exch.  130 ;  b.  c.  Law 
Rep.  2Exch.  233. 

(11)  M?llor,  J.;  Lush,  J.;  and  Archibald,  J. 


Neither  the  plaintiff  nor  the  deA 
had  any  notice  or  knowledge  of  tb 
ter  entered  into  by  the  other  o 
until  after  delivery  of  the  cugc 
master  knew  nothing  of  the  chark 
between  Lyth  and  the  defendants,  \ 
defendants  knew  nothing  of  the  ( 
party  between  the  master  and  Lyt 

The  vessel  proceeded  to  Har 
and  there  took  in  from  the  defendbi 
407  tons  of  railway  iron.  Having! 
the  cargo,  the  defendants  presente 
of  lading,  making  the  cargo  deli 
to  "  Order  or  assigns,  he  or  thegr 
freight  for  the  said  goods,  as  per  c 
party,''  which  the  master  signe 
gave  out  without  requiring  paryi 
the  freight.  At  the  port  or  dif 
the  iron  was  delivered  on  the  S 
August  to  the  orders  of  defendante 
ou t  the  lien  being  insisted  on .  Mea 
on  the  2nd  of  August,  Lyth  ol 
payment  of  the  freight  of  Ss.  per  tc 
the  defendants,  pursuant  to  his  • 
of  the  18th  of  June,  and  shortly 
wards  stopped  payment,  leavii 
freight  of  7«.  Sd.  per  ton  unpaid. 

It  thus  appears  that  each  of  the 
to  the  action  acted  under  a  mistak 
master  supposed  that  the  bill  of 
which  he  signed  referred  to  his  c 
party  with  Lyth  ;  the  defendants, 
other  hand,  supposed  that  it  refe 
the  charter-party  which  they  ha< 
with  Lyth.  Each  of  them  was  i^ 
of  what  was  in  the  mind  of  the 
Each  acted  in  good  faith,  and  nei 
them  did  anything  calculated 
which  did  in  any  way  mislead  the 
Under  these  circumstances,  the 
lading  being  ambiguous,  and  eqni 
pable  of  being  applied  to  the  one  c 
party  as  to  the  other,  we  cannot 
to  be  a  contract  or  evidence  of  a  o 
between  the  parties. 

But  it  was  contended  that,  ] 
aside  the  bill  of  lading,  the  mere  ah 
of  the  goods  raised  an  implied  o 
by  the  shipper  to  pay  a  reasonable 
to  the  master  for  the  carriage, 
certain  circumstances  this  may  be 
no  such  implication  can  exist  in  t 
sent  case.  The  diversity  of  mix 
purpose  which  vitiates  the  bill  -of 
and  prevents  that  from  being  evid 
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the  ooniraci,  existed  at  the  time  of  the 
shmment.  The  goods  were  put  on  board 
in  tofl  supposed  mlfihnent  of  one  charter- 
ftttjy  by  which  the  shipper  was  to  paj 
St,  per  ton  to  Lyth,  and  they  were  ac« 
eeptod  in  supposed  fulfihnent  of  another, 
by  which  Lyth  ¥ras  to  pay  7s.  Sd,  per  ton 
to  the  master.  At  no  stage  of  the  trans- 
•etioii  were  the  parties  ad  idem.  It 
fcDowB  that  there  was  no  contract^  ex- 
press or  implied,  upon  which  the  plaintiff 
am  recoTer  against  the  defendants.  Had 
be  insisted  on  payment  on  signing  the 
Ul  of  lading,  as  he  might  have  done,  or 
kd  he  enforced  his  lien  at  the  port  of  de- 
hfery,  he  mieht  have  protected  himself 
fromkis.  Not  haying  done  so,  ho  has 
no  means  of  obtaining  payment  from  the 
defendants. 

We  therefore  give  judgment  for  the 
defandants. 

Judgment  for  the  defendante. 


Atfoatji—HoUams,  Son  &  Cowazd,  for  plaintiff; 
H.  P.  Sharp,  for  defendants. 


18?4. 
*iy22. 
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HOWELL  V,  COUPLAKD. 


CorUraei  of  Sale—''  Two  Etmdred  Tons 

7  Potatoes  growing  on  La/nd  belonging  to 

^^fttff" — Failure    of   Crop — LiaibUiiy    of 

. .  7%«  difendoint  a^greed  to  sell  to  the  plain-' 

^y»  Ml  Marchy  1872,  a  quantity  of  potatoes 

^^pn  ike  following  terms,  which  were  com- 

l^tJiieci  to  writing — "  Two  hundred  tons  of 

^^^eni  potatoes  grown  on  land  belonging  to 

^^>upland  {the  seller)  in  Whaplode,  at  the 

of  3Z.  12#.  6(2.  a  ton,  to  be  delivered  in 

tember  or  October,  and  paid  for  as  taken 

ay."     At  the  time  of  the  contract  the  de- 

naani  had  twenty^five  acres  actually  sown 

potatoes,  and  forty-three  acres  ready 

sowing.     The  forty-three   acres    were 

^^fterwards  sown,  and  the  whole   together 

^^ere  amply  sufficient  under  ordinary  cir- 

^mmstances  to  produce  200  tons.  In  August  a 

^recd  part  of  Die  crop  was  injured  by  disease, 

Kiw  8bbib%  43.— 113. 


and  the  defendant  could  only  deliver 
ahout  eighty  tons: — Held,  in  accordance 
with  the  rule  laid  doum  in  Taylor  y.  Cald- 
well, that  the  contract  was  subject  to  an 
implied  co7idition  that  the  defenda/nVs  la/nd 
should  produce  the  stipulated  qxiumtity  of 
potatoes;  a/nd,  the  crop  having  failed  witJi' 
out  a/ny  suggestion  of  negligence  on  the 
part  of  the  defendant,  he  was  not  Uahle, 

Declaration  for  the  non-delivery  of 
potatoes  under  a  contract  between  the 
plaintiff  and  the  defendant,  with  the 
common  counts  for  money  paid  and  money 
due  upon  accounts  stated. 

Fourth  plea,  that  it  was  a  condition 
precedent  to  the  performance  of  the  de- 
fendant's promise,  that  the  potatoes  at 
the  date  of  the  promise  growing  on  the 
defendant's  land  at  Whaplode,  should 
when  taken  up  amount  in  quantity  to  200 
tons,  and  that  when  taken  up  they  did 
not  amount  to  that  quantity. 

Fifth  plea,  that  it  was  a  term  of  the 
contract  that  the  defendant  should  not 
be  bound  to  deliver  two  hundred  tons 
of  potatoes  unless  his  crop  growing  at 
the  time  of  the  contract  should  produce 
that  quantity,  and  that  if  the  crop  should 
not  produce  so  much,  then  that  the  de- 
fendant should  deliver  all  that  it  did  pro- 
duce, with  the  exception  of  such  portion 
as  was  necessary  ^or  the  use  of  the  de- 
fendant himself  and  his  labourers.  Aver- 
ment that  the  crop  did  not  produce  two 
hundred  tons,  and  that  the  defendant  de- 
livered to  the  plaintiff  all  that  it  produced, 
with  the  exception  aforesaid. 

Joinder  in  issue. 

At  the  trial,  before  Bovill,  C.J., 
at  the  Lincoln  Spring  Assizes,  1873,  it 
appeared  that  the  plaintiff  was  a  potatoe 
merchant  at  Holbeach,  Lincolnshire,  and 
the  defendant  a  farmer  at  Whaplode,  in 
the  same  county.  In  1872,  the  defendant 
had  appropriated  between  eighty  and 
ninety  acres  of  land  for  the  growth  of 
potatoes,  sixty-ei^t  acres  in  Whaplode  and 
about  twenty  in  Holbeach.  In  March  of 
the  same  year  the  plaintiff  and  defendant 
met  together,  and  the  following  memor- 
andum was  then  drawn  up — "  Memoran- 
dum of  agreement  made  this  day  of 
1872.  Between  Robert  Coupland 
of  Whaplode,  and  John  Howell  of  Hol- 
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beach,  whereby  Robert  Coupland  agrees 
to  sell,  and  John  Howell  agrees  to  pur- 
chase 200  tons  of  Regent  potatoes,  grown 
on  land  belonging  to  Robert  Gonpland  in 
Whaplode,  at  and  after  the  rate  of  dl. 
12«.  6d.  per  ton,  to  be  riddled  on  an  inch 
and  f  fchs  riddle,  and  delivered  at  Hol- 
beach  Railway  Station,  good  and  market- 
able ware,  during  the  months  of  Septem- 
ber or  October,  as  John  Howell  may 
direct  and  under  his  direction,  the  pur- 
chaser to  find  riddles.  And  it  is  further 
agreed  between  the  said  Robert  Coupland 
and  the  said  John  Howell,  that  the  said 
potatoes  shall  be  paid  for  when  and  as 
they  are  taken  away/' 

At  the  time  of  this  contract,  out  of  the 
sixty-eight  acres  in  Whaplode,  twenty- 
five  were  actually  sown  with  potatoes 
and  forty-three  acres  were  ready  for 
sowing.  The  foriy-three  acres  were 
afterwards  sown,  and  the  whole  together 
were  amply  sufiicient,  in  the  ordinary 
course  of  cultivation,  to  produce  200 
tons.  In  July  the  plaintiff  selected  two 
of  defendant's  fields  in  Whaplode  firom 
which  to  take  the  200  tons  of  potatoes. 
In  August  heavy  falls  of  rain  occurred, 
accompanied  by  thunder  storms,  which 
produced  a  disease  among  potatoes,  and 
amongst  others,  the  defendimt's  potatoes 
were  attacked.  The  plaintiff  took  the 
whole  of  the  marketable  potatoes  pro- 
duced upon  the  defendant's  land  in 
Whaplode,  and  the  defendant  also  al- 
lowed him  to  take  the  potatoes  produced 
on  his  land  in  Holbeach  with  some  excep- 
tions, but  the  whole  of  the  potatoes  re- 
ceived did  not  exceed  79  tons  8  cwt.  The 
present  action  was  then  commenced. 

A  verdict  was  entered  for  the  plaintiff 
for  4321.  55.,  with  leave  for  the  defendant 
to  move.  A  rule  nisi  having  been  obtained 
to  enter  the  verdict  for  the  defendant  on 
the  ground  that  he  was  not  liable  to  de- 
liver the  ungrown  potatoes — 

Dighy  Seymour  and  Waddy  shewed 
cause. — The  defendant  was  bound  under 
the  terms  of  his  contract  to  supply  the 
plaintiff  with  200  tons  of  potatoes,  and 
having  failed  to  do  so,  he  is  liable  in  this 
action.  The  mention  of  an  amount  is 
material.  The  contract  is  to  supply  200 
tons  of  potatoes,  not  the  crop  of  potatoes 


to  be  grown  on  the  plaintiff 'ft  land 
only  difference  between  this  and 
dinary  undertaking  to  supply  a 
quantity  of  produoe,  is  that  here  €k 
chaser  deals  with  the  oooapier  of  tl 
on  which  the  produce  is  to  be  nuao 

[Blackbubn,  J. — The  case  of  2fa 
Oaidwell  (I),  goes  to  shew,  thai 
had  been  a  sale  of  the  whole  ( 
would  have  been  impliedly  sulgeoi 
result  of  the  crop.] 

In  Taylor  v.  OaidweU  (1),  ft  wi 
down  that  where  from  th9  natoxe 
contract,  the  parties  must  hare  1 
that  it  could  not    be    fulfilled, 
when  the  time  for  the  fulfilmenl 
contract  arrived,  some  particular  sp 
thing  continued  to  ezist^  thai  then 
absence  of  a  warraniy  that  the 
should  exist,  the  contract  is  subjeet 
implied  condition  that  the  partiee  i 
be  excused  if  performance  became  i 
sible  from  the  perishing  of  the 
without  default  on  the  part  of  th 
tractor.     That  case  is,  therefore,  * 
guishable.     The  potato  blight  was 
thine  which  would  ordinarily  havi 
in  the  contemplation  of  the  partie 
could  only  be  provided  for  by  an  ec 
provision  in  the  contract. 

[QuAiN,  J. — Is  not  this  a  oontn 
a  specific  thing  P  No  other  potatoes 
have  satisfied  this  contract.] 

They  cited — Benja/min  on  Sales 
ed.),  p.  455 ;  Barker  y.  Hodgson 
Walton  V.  Waterhouse  (3)  ;  Hi 
Sughrue  (4)  ;  Kearon  v.  Pearson  (5 

Field  (Beasley  with  him),  in  8up{ 
the  rule  cited — Dexter  v.  NorUm 
where  it  was  held,  that  in  an  exei 
agreement  for  the  sale  and  deliyn 
specified  goods,  the  vendor  is  e> 
from  performance  if  the  goods  i 
without  his  fault,  so  as  to  render  de 
impossible. 

[He  was  then  stopped.] 

(1)  3  B.  &  a  826;  s.  c  32  Law  J.  Bep 
Q.B.  164. 

(2)  3  M.  &  S.  267. 

(3)  2  WmB.'  Saand.  422. 

(4)  16  Meo.  &  W.  263. 

(6)  7  Hurl.  &  N.  386  ;  s.  c  81  Law  J 
(n.s.)  Exch.  1. 

(6)  47  N.  Y.  Bep.  62,  cited  in  Bmiati 
/So^,  2iidedit.p.466. 
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BLACiBtmy  J.— I  don't  think  we  need 
ifOBUe  the  oonnad  for  the  defendants 
iBf  flirther.    The  role  to  enter  the  yer- 
diet  bt  the  defendant  mnst  be  made  ab« 
aohitB.    The  action  is  brought  for  breach 
of  a  eontraot  which  was  made  and  com- 
auUed  to  writing  in  March,  1872,  and  is 
to  tiie  effect  that  the  defendant  agrees  to 
mm,  and  the  pUdntiff  agrees  to  purchase 
^^200  tons  of  Begent  potatoes  grown  on 
kod  bdonging  to  the  defendant  in  Whap- 
lode,  at  the  rate  of  81. 12«.  6d.  per  ton,  to 
be  riddled  on  an  inch  and  five-eighths 
riddk^  and  deliTcred  at  Holbeach  Bail- 
mj  BMkm^  good  and  marketable  ware, 
donng  the  months  of  September  or  Oc- 
tdboTy  as  the  plaintiff  may  direct  and 
mfar  his  direction,"  ftc.    Now  looldng 
it  iidi  oootract  and  ihe  drcomstances 
nider  which  it  was  made,  we  think  that 
JuMimich  as  the  defendant  had  in  Whap- 
lode  sixty-eight  acres  of  land  planted  or 
istended  to  be  planted  with  potatoes  in 
tte  otdinaiy  oonrse  of  hnsbandiy,  that 
vhit  he  mniit  be  taken  to  have  meant  was 
tint  he  would  deliver  200  tons  of  potatoes 
ont  ci  the  cnn>  which  this  land  was  ez- 
peoted  to  produce.    Now  tliis  would  be 
ID  imdertudnff  to  deliver  a  specific  thing 
IB  tins  sense,  uiat  it  would  be  an  under- 
tikiDg  to  deliver  a  particular  portion  out 
of  a  qpecifio  thing.     So  &r,  it  would  be  a 
eoniract  for  the  delivery  of  a  specific 
tUng.    I  don't  think  that  there  is  any 
Amotion  from  the  fiu)t  that  iJie  precise 
nmbor  of  acres  to  be  sown  had  not  been 
isoertained,  or  from  the  feet  that  part  of 
ihe  land  had  been  already  s6wn    with 
potatoes  and  part  had  not ;  the  descrip 
tion,  ^land  be]on^;ing  to  the  plaintiff  in 
Whaplode,"  u  quite  sufficient^  and  binds 
the  defendant  to  deliver    200    tons  of 
potatoes  out  of  the  crop  to  be  produced 
on  this  land.    Now  the  cases  of  Taylor 
y.  CdUhoeU  (1),  and  Appleby  v.  Myers^ 
in  the  Exchequer    Chamber  (7),  i^ew 
that  where  there  is  a  contract  for  a  spe- 
cific tiling  which  cannot  be  fulfilled  if  in 
the  interval  that  particular  thing  perishes, 
ind  in  the  intexval  it  does  pOTish,  that 
then  the  bargain  is  off.     So  here,  if  it 
were  possible  to  shew  any  de&ult  on  the 

(7)  le  Uw  J.  B«p.  (ha)  CP.  381 ;  s.  c  Law 


• 
part  of  the  defendant,  he  would  be  liable 
on  his  contract,  but  I  take  it  that  here  the 
crop  of  potatoes  foiled,  because  of  a  dis- 
ease which  no  skill  or  care  on  the  part 
of  the  defendant  could   have  prevented. 
The  question  is,  did  this  accident  excuse 
him  from  the  performance  of  his  contract  ? 
We  all  think  that  it  did.     The  contract 
in  the   present  case  only  differs  from  a 
contract  to  deliver  a  specific  thing  in  this 
respect,  that  it  is  for  the  delivery  of  a 
portion  out   of   a    specific  thing.     The 
reasoning  upon  which  the  case  of  Taylor 
V.  OaJdwell  (1)  was  founded,  was  that  in 
a  contract  for  the  delivery  of  a  specific 
thing,   the  law  makes  it   part   of    the 
contract,  that  the  thing  shall  be  in  exis- 
tence when  the  time  comes  for  the  frilfil- 
ment  of  the  contract.     The  same  reason 
applies  where  it  is  for  the  delivery  of  a 
portion  out  of  a  specific  thing,  for  ex- 
ample, a  contract  to  deliver  so  many  tons 
of  sugar  out  of  a  particular  cargo.    There 
the  sugar  contracted  for  would  be  part 
of  a  pi^cular  quantity,  but  if  when  the 
time  arrived  for  the  completion  of  the 
contract,  the  ship  were  lost,  I  take  it 
that  it  would  be  implied  from  the  terms 
of  the  bargain,  that  it  should  be  at  an 
end  if  the  whole  quantity  of  the  sugar 
had  perished  without  defatdt  on  either 
side.    Applyine   this  illustration  to  the 
present  case,  I  think  that  there  can  be 
no  doubt  that  the  defendant  is  not  liable. 
QuAiN,  J. — I  am  of  the  same  opinion. 
The  contract  is  for  the   delivery  of  200 
tons  of  potatoes  grown  on  a  particular 
farm    in   possession    of  the    defendant. 
Therefore  no  potatoes  can  be  delivered 
under  the  contract  unless  potatoes  are  ac- 
tually grown  on  that  fe»rm.     It  appears  to 
me  therefore  that  it  is  an  essential  con- 
dition of  the  contract  that  potatoes  should 
be  grown  on  the  farm,  out  of  which  the 
200  tons  can  be  delivered.     Now  it  has 
been  admitted  during  the  argument  that 
if  the  contract  had  been  for  the  whole  of 
the  crop  of  potatoes  to  be  grown  on  the 
particular  ferm,  and  from  no  default  on 
the  part  of  the  seller,  but  owing   to  a 
potato  blight,  no  potatoes  had  been  grown, 
the  usual  rule  would  have  applied,  and  the 
defendant  would  not  have  been  liable. 
But  it  is  said  that  there  is  a  distinction 
where  the  contract  is  to  supply  200  tons 
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oat  of  a  larger  quantity.  But  it  seems 
to  me  that  there  u  no  such  distinction. 
Where,  as  here,  the  contract  is  one  cerH 
corporis,  as  in  Taylor  y.  GaldweU  (1), 
if  200  tons  out  oi  the  whole  are  con« 
traoted  for,  and  only  eighfcy  tons  are  pro- 
duced, it  seems  to  me  to  follow  as  a 
matter  of  course  that  the  seller  is  equally 
excused  from  delivering  the  balance  of 
the  potatoes  as  he  would  be  if  he  were 
under  contract  to  deliver  the  whole  of  the 
crop.  The  contract  is  subject  to  the  con. 
dition  that  a  sufficient  quantity  of  potatoes 
shall  be  produced  on  the  land,  and  if 
irom  some  cause  which  comes  within  the 
description  of  vis  majors  or  the  act  of  God, 
the  potatoes  are  not  produced  in  time  to 
sati^  the  contract,  the  defendant  is  not 
liable.  It  is  like  the  case  mentioned  in 
Shepherd's  Touchstone,  p.  382— "When 
the  condition  of  an  obligation  is  to  do 
two  thinffs  by  a  day,  and  at  the  time  of 
making  me  obligation  both  of  them  are 
possible,  but  after,  and  before  the  time 
when  the  same  are  to  be  done,  one  of  the 
things  is  become  impossible  by  the  act  of 
God,  or  by  the  sole  act  and  laches  of  the 
obligee  himself,  in  this  case  the  obligor  is 
not  bound  to  do  the  other  thing  that  is 
possible,  but  is  discharged  of  the  whole 
obligation.  .  .  .  When  the  condition  of 
an  obligation  is  to  do  one  single  thing 
which  afterwards,  before  the  time  when 
it  is  to  be  done,  doth  become  impossible 
to  be  done  in  all  or  in  part,  the  obligation 
is  wholly  discharged ;  and  yet,  if  it  be 
possible  to  be  done  in  any  part,  it  shall 
be  performed  as  near  to  tne  condition  as 
may  be."  Here  the  defendant,  by  deliver- 
ing what  potatoes  were  actually  grown, 
did  all  in  his  power  to  fulfil  the  contract. 
There  does  not  appear  to  have  been  any 
suggestion  of  negHgence  on  the  part  of 
the  defendant.  K  there  had  been  any  in- 
tention  to  suggest  it,  the  question  ought 
to  have  been  left  to  the  jury  at  the  trial, 
which  was  not  done. 

Archibald,  J. — I  am  of  the  same 
opinion.  K  this  contract  had  contained 
words  amounting  to  a  warranty  that  the 
land  of  the  defendant  sown  with  potatoes, 
should  produce  200  tons,  it  would  be 
governed  by  the  cases  which  have  been 
cited  on  behalf  of  the  plaintiff.  But  the 
words  only  amount  to  a  contract  for  the 


delivery  of  200  tons  out  of  the  c 
be  grown  on  the  defendant's  lai^ 
therefore,  a  contract  for  ihe  sale  off 
potatoes,  and,  consequently,  the 
governed  by  the  principle  laid  d( 
Taylor  v.  CMweU  (1),  that  it  is 
plied  condition  of  the  contract  tl 
subject-matter  of  the  contract  aho 
in  existence  at  the  time  when  the  en 
is  to  be  performed;  and  I  think  tl 
no  distinction  between  the  case  of 
tract  for  the  sale  of  an  entire  crop, 
contract  for  the  sale  of  a  paz 
quantify  out  of  the  crop.  I  am  of  ( 
that  the  defendant  is  excused  fix 
performance  of  his  contract  by  i 
cident  which  has  caused  the  fiuluie 
crop,  and  that  the  rule  to  enter  ti 
diet  for  him  should  be  made  abaolu 

Bvle  dbsi 


Attorneys— Monckton  &  Co.,  agents  fo 
Holbeach,  for  plaintiff;  Wright*  Bo 
Wright^  agents  for  Bonner  &  Galthrof 
ing,  for  defendant 


1874.     1  BATESON    {appeUavi£)  % 
May  27.   /  (respondent). 

Hackney  Carriage — Definition  o 
licensed  Driver  —  Carriage  sto/nd 
Private  Yard, 

By  4i  Vict  c,  xvi,  s,  145,  if  the  d; 
any  hackney  carriage  ....  shaitt  h 
standing  or  plying  for  hire  xoithin  ih 
of  the  Act  tnihout  a  license,  8fc,,  he  i 
liable  to  a  penalty.  There  is  no  de 
of  a  hackney  carriage  in  the  Act  :^ 
that  the  words  "  hackney  carriage  "  « 
taken  to  meam,  a  carriage  exposed  J 
to  the  public,  whether  standing  i/n  the 
street  or  in  a  private  yard, 

[For  the  report  of  the  above  of 
43  Law  J.  Rep.  (n.s.)  M.C.  131.] 
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1R74l      f^^''^^^    -^^I^     OTHERS     i;.    THE 

J        e    <     LIYEBPOOL  &  OBEAT  WESTERN 

'    [^    STKAlf  COMPAKT  AND  ANOTHER. 

Skip  and  Shaping — BUI  of  Lading — 
EsBcepHon^  "  Thieves^  BarrcUry  of  Muster 
md  Marmen^^ — "  Damage  to  any  Oooday 

The  plainiiffs  shipped  diamonds  on  hoard 

ike  i/efendanls*  vessel  under  hills  of  lading , 

eoidaining  the  exceptions  ^'  thieves^  harratry 

cffMster  and  mariners,  . .  .  The  shipowner 

iswji  to  he  Uahle  for  any  damage  to  any 

goods  which  is  capable  of  being  covered  by 

nuwrance.**     One  box  of  the  diamonds  was 

tkien  during  the  voyage  ;  but  there  was  no 

mimce  to  shew  whether  it  was  stolen  by 

OMofthe  crew,  or  by  a  passenger y  or  by 

MUM  person  from  the  shore  after  the  vesseVs 

orrjral  m  port.     At  the  time  of  the  shipment 

the  diamonds  were  insured^  and  the  under ^ 

writers  p€dd  for  the  loss  : — Held,  first,  that 

ike  term  "  thieves  "  in  the  excepium  applied 

to  shrangerSj  and  not  to  persons  beloi^ng 

io  ike  vessel ;  secondly,  that  assuming  theft 

hf  one  of  tJie  crew  to  he  "  barratry"  the 

d^mdatUs  must  bring  the  case  within  the 

SKeption  by  positive  proof  which  they  had 

faHed   to    do;    thirdly,    that    the    tbords 

** damage  to  any  goods"  were  confined  to 

(Kues  where  the  goods  receive  damage  from 

a  peril  insured  against,  but  not  to  cases 

wkere  there  has  been  not  damuge  to  the 

goods  hut  a  total  abstraction  of  them, 

Cass  giated  by  consent  without  plead- 
ings. 

1.  The  plaintiffs  are  merchants  carry, 
iog  on  business  in  New  York.  The  de- 
fendants are  the  owners  of  the  ship 
Nevada,  one  of  a  line  of  passenger  ships 
miming   between  Liverpool    and    New 

2.  On  or  about  the  25th  of  July,  1871, 
the  plaintiffs  caused  to  be  shipped  at 
Lhrerpool  on  board  the  defendants*  steam 
diip  Nevada  for  New  York,  five  boxes  of 
diamonds^  and  the  defendants  accepted 
and  received  the  same  from  the  plaintiffs 
to  be  carried  on  board  the  ship  from 
liferpool  to  New  York,  on  the  terms  of 
fire  Inlls  of  lading  respectively,  which  are 
lU  in  the  same  form.  The  exceptions 
contained  in  the  bills  of  lading  were— 
''The  act  of  God,  the  Queen's  enemies, 
prates,  xobberSi  thieves,  vermin,  barratxy 


of  masters  and  mariners,  restraints  of 
princes  and  rulers  or  people,  sweating, 
insufficiency  of  package  in  size,  strength 
or  otherwise,  leakage,  breakage,  pilferage, 
wastage,  rain,  &c,,  and  all  damage,  loss, 
or  injury  arising  from  the  perils  or 
things  above  mentioned,  and  whether 
such  perils  or  things  arise  from  the  negli- 
gence, default,  or  error  in  judgment  of 
the  pilot,  master,  the  mariners,  engineers, 
stevedores,  or  other  persons  in  the  service 
of  the  shipowners,  always  excepted.*' 
The  bills  of  lading  contained  also  the 
following  clause — "  The  shipowner  is  not 
to  be  liable  for  any  damage  to  any  goods 
which  is  capable  of  being  covered  by  in- 
surance, nor  for  any  claim,  notice  of 
which  is  not  given  before  the  removal  of 
the  goods ;  nor  for  claims  for  damage  or 
detention  to  goods  under  through  bills  of 
lading,  where  the  damage  is  done  or  de- 
tention occurs  whilst  the  goods  are  not  in 
the  possession  of  the  shipowner  ;  nor  in 
any  case  for  more  than  the  invoice  or  de- 
clared value  of  the  goods,  whichever  shall 
be  the  least."  The  memorandum  in  the 
margin,  "  Insurance  in  London  by  A.  S. 
Petne  &  Co.,"  was  upon  the  bills  of 
lading  when  they  were  delivered  to  the 
shippers. 

3.  Four  of  the  boxes  of  diamonds  were 
duly  delivered  by  the  defendants  to  the 
plaintiffs  at  New  York,  but  the  remaining 
box  was  stolen  during  the  voyage  and 
has  never  been  delivered  to  the  plaintiffs. 
The  diamonds  were  stolen  when  on 
board  the  ship  either  on  the  voyage  or 
after  her  arrival  in  port  before  ^e  time 
for  delivery  arrived,  but  there  is  no  evi- 
dence to  shew  whether  they  were  stolen 
by  one  of  the  crew  or  by  a  passenger,  or 
after  her  arrival  by  some  person  from  the 
shore. 

4.  At  the  time  of  the  shipment  the 
diamonds  were  insured  for  the  voyage  by 
two  policies  effected  at  Lloyds.  A  claim 
for  the  loss  in  question  was  made  upon 
the  underwriters  upon  the  policies  and 
was  paid. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  plaintiffs  are  en- 
titled to  recover  from  the  defendants  the 
value  of  the  box  of  diamonds. 

Cohen  (Hollams  with  him),  for  the 
plaintiiSs. — The  defendants  are  liable,  for 
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the  loBfl  of  the  diamondB  is  not  a  loss  by 
<< thieves''  within  the  exception  in  the 
bill  of  lading.  The  word  ^'  thieves  "  in 
a  shipping  docnment  like  the  present, 
shonld  be  oonstmed  as  it  wonld  be  in  a 
policy  of  insurance  where  it  has  always 
been  held  to  apply  to  pirates,  or  thieves 
outside  the  ship,  and  not  to  ordinary 
larceny  on  board  the  vessel.  "  The  theft 
that  is  insured  against  by  name  in  the 
policy  means  that  which  is  accompanied 
by  violence  (latroeiniuin)  and  not  simple 
theft  (Jurtum) ;  it  being  an  old  and 
elementary  rule  that  furium  lum  est  casus 
fortftihiSf  is  not  one  of  the  fortuitous 
events  against  which  the  owner  may  seek 
indemni^  by  insurance,  but  one  which 
the  law  presumes  might  have  been  pre- 
vented  by  the  exercise  of  due  vigilance  " 
— Amould,  Marine  Insurance^  vol.  2,  p. 
704  (4th  ed.).  Here'  there  can  be  no  pre- 
sumption as  to  whether  the  goods  were 
stolen  by  the  inmates  of  the  ship  or  by 
strangers  ;  if  any  inference  can  be  drawn 
it  is  more  likely  that  they  were  stolen  by 
some  person  who  had  embarked  in  the 
vessel.  Secondly,  the  loss  of  the  diamonds 
by  theft  does  not  come  under  the  des- 
cription ''damage  which  is  capable  of 
being  covered  by  insurance."  "  Damage  *' 
does  not  apply  to  a  total  loss  and  disap- 
pearance of  the  goods,  but  to  some  injury 
to  them,  reducing  their  value. 

Eersehellf  for  the  defendants. — The 
word  ''damage"  must  include  a  total 
loss  of  goo£.  It  was  meant  as  a 
general  term  and  the  shipowner  wished 
to  exclude  any  liabiliiy  on  his  part  where 
the  goods  were  capable  of  being  insured. 
It  could  not  matter,  for  this  purpose, 
whether  a  diamond  was  injured  or  lost 
altogether.  Secondly,  the  word  "  thieves  " 
in  the  exception  ought  to  bear  its  ordi- 
nary meaning,  and  it  was  meant  to  extend 
to  all  classes  of  thieves.  The  word 
"  robbers  "  has  been  abeady  used  in  the 
exception,  and  this  is  the  proper  descrip- 
tion for  marauders  outside  the  vessel — 
De  Rothschild  v.  The  Boyal  Mail  Steam 
Packet  Oompany  (1).  But  assuming  that 
the  Court  prefer  the  plaintiffs'  construc- 
tion, the  loss  at  any  rate  comes  within  the 

(1)  7  Ezch.  Bep.  784;  •.  e.  21  Law  J.  Bep. 
(n.8.)  Ezeh.  278. 


exception  "  barratry  of  master  am 
riners,"  according  to  the  definiti 
barralsy  in  FJUlUps  on  Inswanee^  s. 
— "Theft,  embezzlement  and  wilf\ 
struction  of  the  property  insured 
their  nature  barratrous  acts."  Laa 
the  absence  of  positive  evidena 
plaintiffs  are  bound  to  shew  affirma 
that  the  diamonds  were  lost  in  s 
manner  as  to  make  the  defendants  ] 
and  this  they  have  fiuled  to  do.  Pi 
V.  Clark  (2),  Czech  v.  TAe  Oeneral  t 
Navigation  Company  (3), 

Cohenj  in  replv. — If  the  de£eni 
construction  is  right,  the  shipown 
the  present  case  will  receive  his  fi 
without  any  consideration. 

Lush,  J. — This  case  is  one  certai 
considerable  difficult,  and  I  have  lie 
to  the  argument  of  the  learned  oc 
on  both  sides  with  a  great  deal  of 
as  to  the  construction  of  the  dooi 
before  us.  I  have,  however,  arrived 
conclusion,  which  is  satis&ctory  t 
own  mind,  that  the  loss  is  not  withi 
of  the  exceptions  contained  in  the  1 
lading,  and  that  therefore  the  pla 
are  entitled  to  our  judgment. 

Now  the  finding  is—"  The  diax 
were  stolen  when  on  board  the  ship  < 
on  the  voyage  or  after  her  arrival  ii 
before  the  tune  for  delivery  arrivec 
there  is  no  evidence  to  shew  whethei 
were  stolen  by  one  of  the  crew  or  a 
Sanger  or  after  her  arrival  by  some  p 
from  the  shore."  We  must  take  it  tlu 
is  equivalent  to  an  admission  that 
were  passengers  on  board.  The  n 
is  left  in  doubt  whether  the  bo2 
stolen  by  a  passenger  or  one  of  the 
or  by  a  person  not  belonging  to  t^c 
afber  the  vessel  arrived  at  her  destini 
Is  that  a  case  within  the  meaning  o 
exception  P  The  exception  is  "  the  ] 
God,  the  Queen's  enemies,  pirates,  rol 
thieves,  vermin,  barratry  of  mastei 
mariners."  Now  the  important  qui 
here  is,  does  the  word  "  thieves  "  coi 


(2)  2  Com.  B.  Bep.  NJ3.  156;   s.  c  2< 
J.  Bep.  (n.8.)  CJ'.  168. 

(3)  87  Law  J.  Bep.  (w.8.)  O.P.  3 ;  b.  ( 
Bep.  3  OJ?.  14. 
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hand  all  personB  on  board,  or  is  the  word 
nsed  in  t£e  more  limited  sense  as  denoting 
persons  ontaide  the  ship  and  not  those 
belonging  to  the  ship  ?  It  is  certainl j  a 
word  of  ambigooos  meaning,  and  where 
this  is  the  ease,  1  think  we  mnst  put  such 
a  oonstmction  npon  the  word  as  is  most 
in  fiivoor  of  the  shipper,  and  not  most 
in  fiiTonr  of  the  shipowner.  It  is  an  ez- 
c<3ption  framed  by  him  for  his  benefit, 
and  it  behoyes  him  to  nse  snch  language 
as  to  make  clear  what  ho  holds  to  be  an 
exception  nnder  it.  I  think  therefore 
that  the  word  ^thioTes"  here  most 
'''eoeivB  sach  a  constmotion.  It  is  not 
I'ccksonaUe  to  suppose,  where  nothing  is 
^^ded  to  the  word  to  qoali^  or  limit  or 
define  its  meaning,  that  the  shipper  of  the 
S'(>od8  intended  tJoat  he  shonld  be  unpro- 
tected against  thefts  by  the  crew  or 
P^wons  on  board  the  ship.  Those  are 
'■^c^ten  which  the  shipowner  could  much 
^tter  protect  himself  against  than  the 
*Upper,  tiierefore  I  think  we  must  take 
^ke  word  to  be  used  here  in  the  same 
?^xue  in  which  it  has  been  used  hitherto 
''^  policies  of  insurance,  and  hold  it  as 
iu>t  oomprehending  thefts  by  passengers 
^'^  hj  members  of  the  crew.  I  say 
Nothing  aa  to  whether  barratry  by  masters 
pi^  mariners  would  comprehend  a  theft 
^^  the  crew,  because  inasmuch  as  there 
^^V'ere  passengers  on  board,  and  it  does 
^^^t  appear  whether  the  theft  was  by 
^*^  of  the  crew  or  by  a  passenger,  it  is 
^i^oogh  for  the  purpose  of  our  judgment 
^/^^  the  theft  may  have  been  committed 

^%  passenger. 
J  Then  comes  the  next  question,  is  the 
^'^^  included  within  the  insurance  clause  ? 
^W  that  clause  is — '*  The  shipowner  is 
^^^^^  to  be  liable  for  any  daniage  to  any 
^^^*^^o<Js  which  is  capable  of  being  covered 
^^^  insurance."  Now  I  do  not  agree  that 
^^^^  word  "  damage  "  is  so  limited  in  its 
■^^^^jiing  as  Mr.  Cohen  sugg^ted.  I  think 
YV^^^  damage  by  the  penis  of  the  sea  or 
'^  ^ny  other  perils  might  extend  to  the 
»r  destruction  of  the  goods,  and  that 
'W'ould  still  be  damage  within  the  mean- 
^  of  this  clause.     But  I  do  not  think  the 


rr^*^  used  could  reasonably  comprehend 

Y^i^  case  which  was  not  damage  at  all, 

r|^^  the  entire  abstraction  of  the  thing. 

*^^refore  though  "  damage  "  would  com- 


prehend destruction,  and  in  that  sense 
total  loss,  I  think  it  is  confined  to  cases 
where  the  goods  receive  damage  by 
one  of  the  penis  insured  against,  whether 
it  amounts  to  total  destruction  or  not,  and 
that  it  does  not  comprehend  a  case  where 
the  ffoods  have  been  taken  bodily  away. 

Then  comes  the  remaining  question  on 
this  finding — ^is  it  for  the  plaintiffs  or  the 
defendants  to  shew  whether  the  case  is  or 
is  not  within  the  exception  in  the  bill 
of  lading  ?  Now  I  am  of  opinion  that  it 
is  for  the  defendants  to  bring  themselves 
within  the  exception,  and  therefore  it 
lies  upon  them  to  shew  that  the  act  of 
theft  here  was  committed  by  some  person 
outside  the  ship,  that  being  the  meaning 
which  I  attach  to  the  word  "thieves," 
and  the  ontts  is  not  upon  the  plaintiffs  to 
shew  the  contrary. 

The  case  cited  of  Czech  v.  The  Ghneral 
Steam  Navigation  Oonvpany  (8)  does  not 
appear  to  have  any  bearing  on  this  case. 
There  the  shipowner  stipulated  that  he 
would  not  be  liable  for  breakage,  leakage 
and  damage.  That  meant  that  he  would 
not  be  liable  for  breakage,  d;c.,  not  occa- 
sioned by  any  negligence  of  his  own.  If 
it  was  occasioned  by  the  negligence  of  the 
master  or  crew,  it  was  not  within  the 
exception.  What  the  Court  held  there 
was,  that  if  the  breakage  or  damage  was 
of  such  a  character  as  to  have  been  prima 
facie  occasioned  by  one  of  the  penis  in- 
sured against,  damage  by  salt  water,  that 
would  not  be  enough,  because  the  shipper 
must  go  on  and  shew  that  it  was  cauEod 
by  the  negligence  of  the  master,  but  on 
the  other  hand  if  the  damage  had  been  such 
as  must  have  been  occasioned  by  negligence, 
then  that  would  be  enough,  that  is,  if  the 
nature  of  the  damage  was  such  as  led  to 
the  presumption  that  it  must  have  been 
occasioned  by  negligence.  The  Court  held 
that  the  merchant  must  shew  that  the 
damage  was  occasioned  by  negligence,  and 
that  it  was  occasioned  in  such  a  way  as  led 
to  the  presumption  that  it  arose  from 
negligence.  That  does  not  touch  this  case. 
The  shipowner  here  is  responsible  for  the 
non-delivery  of  this  box  unless  he  can 
bring  himself  within  one  of  the  protecting 
clauses.  He  says,  I  will  not  be  responsible 
if  the  box  is  stolen  by  some  person  not 
connected  with  the  ship.    Does  he  shew 
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that  it  was  not  stolen  by  some  person  be- 
longing to  the  ship  P  He  leaves  it  in  donbt 
as  to  who  stole  it,  whether  one  ^of  the 
crew,  or  passenger,  or  some  one  from 
shore.  I  tidnk,  therefore,  that  he  does  not 
bring  himself  within  the  exception,  and 
onr  judgment  must  be  for  the  plaintiffs. 

Archibald,  J.  —  I  am  of  the  same 
opinion.  The  first  question  is  what  is 
the  proper  construction  of  this  contract. 
The  goods  are  shipped  to  be  carried  under 
the  terms  of  the  bill  of  lading,  and  the 
shipowner  is  liable  unless  he  comes  within 
one  of  the  exceptions.  Now  the  ex- 
igencies of  claim  and  liability  have  led 
to  the  gradual  development  of  a  document 
which  has  come  at  last  to  be  a  con- 
siderable puzzle,  and  I  own  that  during  the 
argument  I  felt  considerable  doubt  as  to 
the  construction  of  this  instrument,  but 
I  have  come  to  the  same  conclusion  as  mj 
brother  Lush,  that  the  defendants  have 
not  brought  themselves  within  any  one 
of  these  exceptions. 

Now  it  was  argued  on  the  part  of  the 
shipowner  that  ti^e  clause  by  which  the 
shipowner  is  not  to  be  liable  for  any 
damage  to  any  goods  which  is  capable  of 
being  covered  by  insurance,  was  so  ex- 
tensive as  to  exempt  him  from  every  sort 
of  risk  that  might  be  incurred,  and  that  the 
word  ^*  damage  "  must  be  understood  to 
extend,  not  only  to  actual  loss  by  destruc- 
tion, but  also  to  abstraction  and  theft. 
If  that  had  been  so  it  would  have  been 
an  exception  so  large  as  to  exempt  him  al- 
together from  liability  in  regard  to  these 
goods,  in  respect  of  anything  capable  of 
being  insured  against,  and  inasmuch  as 
theft  might  have  been  insured  against,  it 
would  have  come  within  the  meaning  of 
that  clause.  But  when  we  look  at  the 
clause  itself,  it  is  clear  damage  cannot  be 
taken  in  that  extensive  sense.  As  Mr. 
Cohen  has  said,  there  may  be  damage 
without  loss  and  there  may  be  loss  with- 
out damage,  but  this  is  a  case  of  abstrac- 
tion, and  I  do  not  think  that  is  a  case  to 
which  these  words  apply.  The  words  are, 
"  damage  to  any  goods  which  is  capable  of 
being  covered  by  insurance,"  &c.  [The 
learned  Judge  read  the  clause  down  to 
the  words  *^ possession  of  the  shipowner."] 
That  all  seems  to  me  to  point  clearly  to 


some  injury  to  the  goods  or  to 
receiving  such  damage  as  to  le 
their  destruction  and  not  to  the  i 
theft  and  abstraction.  Therefore  I 
that  is  not  an  exception  which  ava 
defendants  and  on  which  they  can  ] 
Then  the  next  question  is — havi 
brought  themselves  within  the  m< 
of  the  exception  which  exempts 
from  loss  by  thieves  ?  Now  there 
it  depends  on  what  is  the  oonsti 
of  certain  words.  No  doubt  these 
"  pirates,  robbers,  thieves,"  were 
originally  from  the  ordinary  policy 
surance,  and  in  that  policy  of  insi 
the  word  "  thieves  "  refers  only  to  i 
with  violence,  and  as  it  is  capable  * 
meaning  so  also  it  is  capable  of  a 
meaning,  that  is,  as  meaning  a  ^ 
merely,  a  furtive  theft,  but  it  is  f 
shipowner  to  make  it  clear  that  th 
is  within  the  exception.  If  it  hfl 
ambiguous  meaning  we  must  oc 
the  meaning  it  has  finally  aoqnx 
the  ordinary  poKcy  of  insurana 
the  defendajits  not  having  made  i 
that  this  is  an  exception  for  their  I 
we  must  hold  that  it  has  the 
restrictive  meaning  as  in  the  poUq 
surance,  and  consequentiy  the  defe 
have  not  brought  themselves  withi 
exception,  because  it  is  quite  con 
with  the  finding  that  this  theft  ma 
been  by  a  passenger  and  not  by  one 
crew.  So  that  the  question  of  w 
it  is  barratry  does  not  arise.  If 
a  theft  by  a  passenger,  then  it  wai 
theft  of  the  kind  which  comes 
the  meaning  of  this  exception,  ai 
shipowner  would  be  liable  on  the 
lading.  For  these  reasons  I  agn 
my  brother  Lush  that  our  ju<3 
should  be  for  the  plaintiffs. 

Judgment  for  the  plain 


Attorneys— HoUams,  Son  &  Coward,  forp 
Gregory,  Kowcliffes  &  Co^  agents  for 
Hill  &  Co.,  Liverpool,  for  defendants. 
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Mxr  ^ 

Bo»^  —  Oondiiion — Fayment    hy    Be- 
Jfniam^  cf  Sum  recovered^  if  ''  Determina' 
(ioii  of    Adion  "  in  favour  of  Plaintiff — 
KoKc^  <>f  Appeal — No  Bail  pui  in, 

Th^  jplainiiff  obtamed  a  verdici  in  an  ac- 

^  fxgainti  E.,   who  thereupon^  in  con- 

nitir(Ui€m  of  a  $iay   of  proceedings  until 

ike  foUcwing  ierm^  executed  a  bond,  the 

wiMicn  of  which  tMw,  thai  if  the  deter' 

wMiKofi  of  the  action  should  he  in  favour 

cf  tie  ptainUffj   and  E.  should  pay  the 

omfw^i  for  which  the  verdict  was  given^ 

t^  bond  should  he  void.      A  rule  to  set 

AMcU  ike  verdict  upon   a  point  reserved 

^  ^  trial  was    afterwards  discharged, 

^  £  gave  notice  of  appeal  under  see- 

**  87  (/  the   Oommon  Law    Procedure 

^^  1854,  but,  no  hail  having  heen  put 

**  lOMkr  section  38,  and  more  than  two 

y^Bn  having  passed  without  any  step  hemg 

^^^  to  prosecute  the  appeal,  the  plaintiff 

^'^Ai  an   action  on  the  hond: — ^Held, 

'•^  ike  time  for  putting  in  hail  having 

^*^^Mei,  and  no  hail  having  heen  put  in,  the 

^^tum  against  E,  must  he  considered  as  de- 

^•^ttwtJ  m  favour  of  the  plaintiff,  and  that 

^  hond  might  therefore  he  enforced, 

^18  was  an  action  upon  a  bond.    A 
^"^^ifct  was  entered  for  the  defendant 
^^  leave  for  the  plaintiff  to  move.    A 
^^  liaving  been  obtained — 

^^rth  and  Pearce  (on  May  6)  shewed 

^^^ddleston  and  Philbrick  supported  the 


^_^ie  facts  and  arguments  sufficiently 
'PP^^x  in  the  judgment. 

Cvr,  adv.  vult, 

►     *^e  jodgment  of  the  Court  (1),  was 
^^^  July  6)  read  as  follows  by 

,^^Ltj8h,  J.  (2) — This  was  an  action  on  a 
rj**^-  The  bond  recited  that  an  action 
^^^   heen  commenced  in  the  Court   of 

U)  Coekbom,  C.J. ;  Blackburn,  J. ;  Lush,  J. ; 

«*  Qwiio,  J. 

W  The  judgment  wa«  prepared  by  Quain,  J. 
'^«w  Suss.  43.— Q.B. 


Exchequer  by  the  present  plaintiff  against 
one  Henry  Earle.  That  in  that  action 
the  plaintiff  recovered  a  verdict  against 
Henry  Earle  for  545Z.  and  costs.  That 
afterwards  an  order  was  made  by  Pigott, 
B.,  staying  the  proceedings  in  the  adion 
until  tne  fifth  day  of  the  following  term, 
on  the  defendant  giving  security  for  the 
amount  of  such  verdict  to  the  satisfaction 
of  the  Master,  and  that  the  present  bond 
was  entered  into  for  the  purpose  of  giving 
such  security.  The  condition  of  the  bond 
was,  that  if  the  determination  of  the  said 
action  should  be  in  favour  of  the  present 
plaintiff,  the  said  defendant  Henry  Earle, 
and  two  sureties  (of  whom  the  present 
defendant  Robert  Earle  was  one),  or  one 
of  them,  should  pay  to  the  plaintiff  the 
sum  of  5452^  then  die  obligation  should 
be  void.  The  declaration,  after  setting 
out  the  bond  as  above,  alleged  that  a  rule 
was  afterwards  obtained  in  the  Court  of 
Exchequer  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  for  the  plaintiff 
should  not  be  set  aside,  which  rule  was 
afterwards  discharged,  and  that  thereby 
the  said  action  was  determined  in  favour 
of  the  present  plaintiff,  but  that  neither 
the  defendant  Robert  Earle,  nor  any  of 
the  other  obligors  have  paid  to  the  plain- 
tiff  the  said  sum  of  5452.  according  to 
the  said  condition,  whereby  the  bond  was 
forfeited.  To  this  declaration  the  de- 
fendant pleaded  that  the  rule  discharged 
was  a  rule  on  a  point  reserved  at  the 
trial,  and  that  after  it  was  discharged  the 
defendant  Henry  Earle  gave  notice  of 
appeal,  according  to  the  37th  section  of 
the  Common  Law  Procedure  Act,  1854, 
and  that  a  case  was  stated  and  sent  to 
the  plaintiff's  attorney,  but  was  never 
settled  or  returned  through  the  defieiult  of 
the  plaintiff,  and  that  the  said  action  and 
appeal  were  pending  and  undetermined 
in  favour  of  the  plaintiff  at  the  com- 
mencement of  this  suit. 

At  the  trial  of  the  action  before  the 
Lord  Chief  Justice  it  appeared  that  the 
rule  in  the  Exchequer  was  discharged 
on  the  14th  of  November,  1870,  and 
that  on  the  16th  of  the  same  month  a 
notice  of  appeal  was  given  according 
to  the  87th  section  of  the  Common 
Law  Procedure  Act,  1854,  but  that  no 
bail  was  put  in  under  section  38  of  the 

2£ 


810 


OOTTBT  OF  QUEEN'S  BENCH: 


same  Ad;,  nor  were  any  flirfcher  steps 
whatever  taken  by  the  defendant  Henry 
Earle  to  prosecnte  the  appeal  down  to  the 
9th  of  April,  1872,  when  this  action  was 
commence.  It  was  not  proved  that  any 
case  on  appeal  had  been  sent  to  the  plain- 
tiff's  attorney,  or  that  the  plaintiff  or  his 
attorney  had  impeded  the  prosecntion  of 
the  appeal  in  any  way.  On  this  evidence 
the  verdick  was  entered  for  the  defendant 
on  the  plea,  and  leave  was  given*  to  the 
plaintiff  to  move  this  Court  to  enter  the 
verdict  for  him  in  case  we  should  be  of 
opinion  that  the  plea  was  not  proved,  and 
a  rule  having  been  granted  for  that  pur- 
pose was  argued  before  us  in  the  last  term. 
We  are  of  opinion  that  the  substantial 
averment  in  the  plea  was  not  proved, 
and  that  the  verdict  should  be  entered 
for  the  plaintiff.  The  substantial  aver- 
ment in  the  plea  is  that  the  action  was 
undetermined  in  favour  of  the  plaintiff 
at  the  commencement  of  the  suit,  and 
that  averment  in  our  opinion  was  not 
proved  unless  the  fact  that  a  notice  of 
appeal  was  duly  given  under  section  37, 
without  more,  proves  it.  We  are  of 
opinion  that  after  the  time  for  putting  in 
bail,  under  section  88,  has  elapsed,  no 
bail  having  been  put  in,  a  notice  given 
under  section  87  has  no  effect  on  the 
judgment  or  execution,  and  that  the  judg- 
ment in  favour  of  the  plaintiff  in  this  case 
has,  therefore,  the  same  force  and  effect 
as  if  no  such  notice  had  been  given.  The 
proceedings  on  appeal  under  the  Conmion 
Law  Proc^Bdure  Act,  1864,  are  similar  to 
those  in  error  under  the  Common  Law 
Procedure  Act,  1852.  At  common  law 
the  sueing  out  of  a  writ  of  error  was  a 
supersedeas  of  execution  on  the  judgment, 
but  did  not  affect  the  judgment  in  any 
other  way.  Hence  it  was  held  that  the 
pendency  of  proceedings  in  error  was 
no  answer  to  an  action  on  the  judgment, 
though  in  general  the  Courts  were  in  the 
habit  of  staying  the  second  action  pending 
such  proceedings  when  bail  in  error  had 
been  given.  Snook  v.  Mattock  (3),  Doe 
V.  Wright  (4).     Afterwards  various  sta- 

(3)  6  Ad.  &  E.  239 ;  b.  c.  6  Law  J.  Bep.  (n.8.) 
K;B.  206. 

(4)  10  Ad.  &  K.  763. 


tutes  were  passed  to  prevent  a' 
error  operating  as  a  supersedeas 
ecution  unless  bail  was  given,  a 
practice  in  this  respect  is  now  r^ 
by  sections  150  and  151  of  the  d 
Law  Procedure  Act,  1852.  As  i 
ceeding  on  appeal,  section  88  of  th< 
mon  Law  Procedure  Act,  1854, 
that  notice  of  appeal  shall  be  a 
execution  provided  bail  to  pay  ti 
recovered  and  costs  be  given  withii 
days  in  like  manner,  and  to  thi 
amount  as  bail  in  error.  It  is 
therefore,  that  after  the  time  for 
bail  has  elapsed,  and  no  bail  ha 
given,  the  notice  of  appeal  does  n 
execution  on  the  judgment  nor  aff< 
judgment  in  any  way.  Such  bei 
practice  in  error  and  on  appeal,  it  r 
to  consider  the  language  of  tne  b 
this  case.  The  woi^ds  of  the  condit 
— '*  If  the  determination  of  the  s 
tion  shall  be  in  favour  of  the  pla 
&c.,  &c.  We  are  of  opinion  that  a 
was  at  the  commencement  of  this 
a  judgment  in  favour  of  the  plaini 
there  was  no  stay  of  execution  o 
judgment,  such  a  state  of  things  ai 
to  ''a  determination"  of  the  act 
&vour  of  the  plaintiff  within  the  m 
of  the  condition.  Had  the  deft 
by  putting  in  bail  or  otherwise,  ol 
a  stay  of  execution  on  the  judgmc 
are  disposed  to  think  that  then,  i 
there  would  still  have  been  a  valic 
ment  in  favour  of  the  plaintiff,  there 
not  have  been  such  a  "  determin 
of  the  action  in  his  favour  as  is  0( 
plated  by  the  condition  of  this  bone 
where,  as  in  this  case,  the  plaini 
obtained  a  judgment  in  his  £Ekvour, 
in  a  condition  to  enforce  it  by  exei 
the  action,  as  far  as  he  is  conceme< 
be  properly  said  to  be  determined 
favour,  and  unless  the  amount  men 
in  the  condition  is  paid  the  bond 
feited.  For  these  reasons  we  thin 
the  main  averment  in  the  plea,  n 
'^  that  the  said  action  was  undetermi 
favour  of  the  plaintiff  at  the  comi 
ment  of  this  suit,'*  was  not  prov« 
the  rule  obtained  to  enter  a  verd 
the  plaintiff  on  that  plea  must  be 
absolute.  It  was  contended  by  the 
sel  for  the  plaintiff,  that  a  notice  of 
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not  followed  up  by  a  case,  did  not  consti. 
into  an  appeal  under  the  provisions  of  the 
Common  Law  Procedure  Act.  We  do 
not  diink  it  necessary  to  decide  this  point, 
as  we  are  clearly  of  opinion  that  if  the 
TLoHceper  se  did  constitute  an  appeal,  the 
notice  was  waived  and  the  appeal  aban- 
dooed  by  the  unreasonable  delay  in  pro- 
ceeding upon  it. 

Bide  abaohde, 

AttoraeTS— F.  &  T.  Smith  &  Sons,  agents  for  S. 
Hams,  Bamet^  for  plaintiff;  Hughes,  Hooker 
k  Ca,  for  defendant. 


1874. 
July  6.' 


DIE  ELBINGEB  ICnSK-QESELL- 
SGHAFT  FtJB  FABRICATION  YOK 
EISEKBAHN  MATERIEL  V.  ABM- 
STRONQ. 


IhmageBj  Measure  of- — Breach  of  Oon^ 
tad^NoU'delivery  of  Article  to  hemanu* 
faetwred. 

The  dtfendantf  in  January^  1872,  agreed 

to  fitTfUsh  plaintiff 8  with  666  sets  of  wh^ls 

aid  asUeSj  a^eearding  to  tracings^  100  of 

Meh  were  to  he  delivered — ten  on  the  15th 

(f  February f  ten  on  the  1st  of  March,  twenty 

m  ike  Ibih  of  March,  twenty  on  the  Ist  of 

AprH^  and  forty  on  the  Ibth  of  Ajpril,  to  be 

delivered  free  on  hoard  at  Hull,  guarantee 

fkree  years  and  three  months  from  time  of 

shipments  from,  Hull,  as  customary.     The 

ftaintiffs  were  under  a  contract  with  a 

Russian  railway  company  to  deliver  them 

1,000  covered  waggons,  500  on  the  Ist  of 

May,  1872,  and  500  on  the  Zlst  of  May, 

1873,  under  a  penalty  of  two  roubles  per 

vaggen  for  each  day*s  delay  in  delivery. 

Itt  the  course  of  the  negotiations  between 

pimiifs  and  defend/mt,  defendant  was  told 

by  ikt plaintiffs  thai  they  wanted  the  wheels 

<M<2  €aUs  to  complete  waggons  which  they 

were  hound  to  deliver  under  penalties,  hut 

neither  the  precise  day  for  the  delivery  nor 

the  amount  of  the  penalties  was  mentioned. 

The  defendant  did  not  deliver  the  100  sets 

of  wheels  in  time,  and  the  plaintiffs  in  con^ 

sequence  had  to  pa/y  certain  penalties,  hut 

the  Bttsiian  company  consented  to  take  one 

nMe  a  day,  amounting  in  the  whole  to 

lOOL.-^Hdd,  that  though  the  plainUffs 


were  not  entitled  in  an  action  for  breach  of 
contract  to  recover,  as  a  matter  of  right,  the 
a/mount  of  the  penalties,  yet  the  jury 
might  reasonably  assess  the  da/mages  at 
that  amount. 

Declaration — For  breach  of  an  agree- 
ment to  supply  wheels  and  axles,  accord- 
ing to  tracings. 

Plea — denying  the  agreement.  Joinder 
of  issue. 

At  the  trial  before  Lush,  J.,  at  the 
London  Sittings  after  Hilary  Term,  1873, 
a  verdict  was  taken  for  the  plaintiffs  for 
100/.  ISs,,  with  leave  to  move  for  a  rule 
to  reduce  it  to  nominal  damages.  A  rule 
having  been  obtained  accordingly — 

Watkin  Williams  and  Coli^en  (on  May 
7,  8)  shewed  cause. 

Sir  Henry  James  and  Waddy  supported 
the  rule. 

The  &cts  and  arguments  appear  in  the 
judgment. 

Our.  adv,  vult. 

The  judgment  of  the  Court  (1)  was  de- 
livered (on  July  6)  by  ^ 

Blackburh,  «f. — ^Tlus  was  an  action  by 
a  foreign  corporation  on  a  contract,  by 
which  the  defendant,  on  the  20th  of 
J^anuary,  1872,  agreed  to  famish  the 
plaintiffs'  agents  with  666  sets  of  wheels 
and  axles,  according  to  tracings,  at  the 
following  prices  and  times  of  delivery, 
viz.,  100  sets  of  tracing,  No.  1,  at  32Z.  per 
set,  of  which  were  to  be  delivered  in  that 
year  in  Hull,  ten  sets  up  to  the  15th  of 
February,  ten  sets  up  to  the  1st  of  March, 
twenty  sets  up  to  the  15th  of  March, 
twenty  sets  up  to  the  1st  of  April,  and 
forty  sets  up  to  the  15th  of  Apnl.  The 
contract  specified  the  prices  and  times  of 
delivery  of  the  remaining  566  sets,  on 
which  nothing  turned,  and  proceeded  as 
follows :  "  All  the  foregoing  prices  are 
understood  of  four  wheels  and  two  axles, 
for  deliveries  free  on  board  in  Hull.  Pay- 
ment at  buyers'  option,  either  in  three 
months'  approved  bills  at  par  or  less  1^ 
discount  for  cash,  fourteen  days  after 
date  of  bills  of  lading  and  shipment  from 

(1)  Cockburn,  C.J.;  Blackburn,  J.;  Lnsb,  J.; 
and  Qaaio;  J. 
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Hull.  Guarantee  three  years  and  three 
months  from  time  of  shipments  from 
Hnll,  as  cnstomary.''  The  action  was  for 
delay  in  delivering  the  first  100  sets,  and 
in  the  declaration  damages  were  claimed 
in  the  following  terms — "Whereby  the 
plaintiffs  sustained  great  loss  by  being 
deprived  of  the  said  several  sets  for  a 
long  term  after  the  said  several  agreed 
times,  and  by  being  prevented  from  car- 
pying  out  and  fulfilling  certain  contracts 
entered  into  bv  the  plaintiffs  for  the 
supply  of  the  said  sets  by  the  plaintiffs  to 
a  certain  railway  company  in  Russia,  and 
by  losing  great  profits  which  the  plaintiffs 
would  have  made  by  carrying  out  and 
fulfilling  the  said  contracts,  and  by  being 
compelled  to  pay  damages  for  not  ful- 
filling the  said  contracts."  Various  pleas 
were  pleaded  and  issues  joined  on  them ; 
but  at  the  trial  before  my  brother  Lush, 
it  was  admitted  that  none  of  them  could 
be  supported,  and  that  there  had  been 
delay  beyond  the  stipulated  times  in  de- 
livering the  100  sets,  and  the  only  ques- 
tion was  as  to  damages.  As  to  this,  the 
plaintiffs  called  a  witness,  who  gave  evi- 
dence that  the  plaintiffs  were  under  a 
contract  with  a  Russian  railway  company 
to  deliver  to  them  1,000  covered  waggons, 
600  on  the  1st  of  May,  1872,  and  500  on 
the  31st  of  May,  1873,  and  by  the  con- 
tract they  were  bound  to  pay  to  the 
Russian  company  two  roubles  per  waggon 
for  each  day's  delay  in  delivering  them. 
In  the  course  of  the  negotiations  between 
the  plaintiff  and  the  defendant,  which 
resulted  in  the  written  contract  of  the 
20th  of  January,  the  defendant  was  in- 
formed that  the  plaintiffs  wanted  the 
wheels  and  axles  to  complete  waggons 
which  the  plaintiffs  were  bound  to  deliver 
to  a  Russian  company  under  penalties. 
Neither  the  amount  of  those  penalties, 
nor  the  precise  day  by  which  the  plaintiffs 
were  to  deliver  the  waggons,  seems  to 
have  been  mentioned ;  but,  according  to 
this  evidence,  the  defendant  was  expressly 
told  that  he  would  be  expected  to  dehver 
the  sets  on  the  days  on  which  he  agreed 
to  deliver  them ;  and  before  entering  into 
the  contract  he  said  he  must  consult  his 
foreman  as  to  the  state  of  his  works,  and 
to  see  within  what  time  he  could  deliver 
them.     After  this  the  written  contract 


was'  sent  and  accepted.  The  phu 
were  unable  to  proonre  other  m 
wheels,  and  consequently  each  day's 
in  furnishing  a  set  of  wheels  neoei 
occasioned  a  day's  delay  in  fiimi 
a  waggon.  The  waggons  were  not 
pleted  in  time  for  the  Russian  oon 
and  penalties  were  incurred  ;  but  the 
pany  consented  to  remit  half  the  pes 
due  to  them,  and  the  plaintiffs  onlj 
one  rouble  a  day  for  delay.  The  pla 
claimed  as  the  measure  of  their  di 
one  rouble  for  each  day's  delay  of 
set  of  wheels  and  axles,  and  this, : 
agreed,  would  amount  to  lOOZ.  13*. 
counsel  for  the  defSandant  contendei 
there  was  no  evidence  here  of  an] 
tract  to  pay  penalties,  and  that  tfa 
mages  must  be  nominal.  The  Jndg 
not  asked  by  either  side  to  leavi 
question  to  the  jury,  but  direote 
verdict  to  be  enterea  for  1001:  ISs.. 
leave  to  the  defendant  to  move  to  r 
the  damages  to  a  nominal  sum,  ^'  it 
taken  that  the  jury  have  fonnc 
damages,  under  my  direction,  t 
lOOL  13«."  Sir  Heniy  James,  in  ] 
Term,  1873,  obtained  a  rule  to  shew 
why  the  verdict  should  not  be  reda< 
a  nominal  sum,  on  the  ground  th 
the  evidence  given  at  the  trial  the 
tiffs  were  not  entitled  to  recover  ai 
mages  in  relation  to  the  penalties  pf 
them  to  the  Russian  company.  ( 
to  the  unavoidable  delay  occasion! 
the  recent  trial  at  bar,  cause  wa 
shewn  till  last  term,  when  the  cas 
argued  before  my  Lord  Chief  Jnstic 
brothers  Lush  and  Quain,  and  n 
when  the  Court  took  time  to  consic 
judgment. 

We  have  no  difiioulty  in  saying 
the  defendant  is  not  entitled  to  e: 
verdict  for  nominal  damages.  It 
dbubt  quite  settled  that  on  a  contr 
supply  goods  of  a  particular  sort,  i 
at  the  time  of  the  breach,  can  be  obi 
in  the  market,  the  measure  of  tl 
mages  is  the  difference  between  th< 
tract  price  and  the  market  price  f 
time  of  the  breach.  Where,  fror 
nature  of  the  article,  there  is  no  n 
in  which  it  can  be  obtained,  this  r 
not  applicable,  but  it  would  be  very  i 
if,  in  such  cases,  the  damages  mi 
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nomiziBl,  ftnd  there  are  several  decisions 

sheiriTig  that  snch  is  not  the  law.     In 

Bridge  y.  Wain  (2),  where  the  contract 

was  to  supply  scarlet  cnttings  in  China, 

and  the  articles  supplied  were  not  scarlet 

cuttings,  Lord  Ellenhorongh  mled  that 

the  plaintifis  were  entitled  to  the  value 

of  scarlet  cuttings  in  China.     In  Borries 

T.  Sutehineon  (3),  where  the  action  was 

to  Teoover  damages  for  delay  in  delivering 

caustic  soda,  which  it  was  admitted  was 

an   article  which  is  not  kept  in  stock  so 

<^    to  be   capable  of  being  at  any  time 

bought  in  the  market,  and  consequetly 

tliere  was  no  ascertainable  market  price, 

W'illee,  J.,  in  that  case  says :  "  In  ordi- 

'^^ly  cases,  where  the  article  is  one  which 

<^^>i  be  bought  in  the  market,  the  proper 

measure  of  damages  for  a  breach  of  con- 

^<^ct  to  deliver  is  the  difference  between 

t«ie  contract  price  and  the  market  price 

***^  the  day  of  the  breach.  .  .  .  There  was 

^o  market  price  to  which  resort  could  be 

^^4  as  a  test  of  damage.   We  must  there- 

'^^^  ascertain  what  was  the  value  of  the 

^"*icle  contracted  for,  at  the  time  when 

ought  to  have  been  and  at  the  time 

'^•'ten  it  actually  was  delivered."     In  the 

^^^*e  now  at  bar,  without  travelling  out 

?*  Uie  written  contract,  it  is  obvious  from 

^^  terms  that  the  sets  of  wheels  and  axle- 

**''ces  being  made  according  to  tracings, 

^^^d  not  be  obtained  in  any  market ;  but 

7*^t  if  they  were  not  delivered  according 

*<>  the  contract,  the  plaintiffs  must  wait 

^^  they  could  get  them  made  elsewhere ; 

^^d  from  the  stipulation  at  the  conclusion 

of  t||0  contract  that  there  was  to  be  a  gua- 

^^Jitee  for  three  years  and  three  months 

"^m  time  of  delivery,  it  is  equally  obvious 

^^^^^^^  both  parties  contemplated  that  the 

'^•'beels  and  axles  were  to  be  put  into  im- 

^ziediate  use.     Under  such  circumstances 

tke  natural  and  almost  inevitable  conse- 

SL^^cnoe  of  a  delay  in  delivering  a  set  of 

^'rheels  would  be  that  the  plaintiffs,  if 

tliey  meant  the  waggon  for  their  own 

'*«©,  or  their  customers,  if  the  waggon 

'^^•a  l)66poke,  would  be  deprived  of  the 

"Q-se  of  a  waggon  for  a  period  equal  to 

(^)  1  Stark.  504. 

(*)  18  Own.  B.  Eep.  N.  8.  446;  8.  c.  84  Law  J. 
(»J.)  CJP.  169. 


that  for  which  the  set  of  wheels  was  de- 
layed. At  all  events  the  plaintiffs  were 
entitled  to  recover  at  a  rate  per  day 
equal  to  whatever  the  jury  should  find 
to  be  reasonable  compensation  for  the 
loss  of  the  use  of  the  waggons  :  [See  Gory 
V.  Thames  Iron  Works  Go.  (4)]  We  think 
therefore,  that  it  would  have  been  a  mis- 
direction if  the  jury  had  been  directed  to 
find  no  more  than  nominal  damages. 

We  have  more  difficulty  in  determining 
whether  the  plaintiffs  are  entitled  to  keep 
the  verdict  for  the  amount  as  it  stands. 
If  we  thought  that  this  amount  could 
only  be  come  at  by  laying  down  as  a  pro- 
position  of  law  tiiat  the  plaintiffs  were 
entitled  to  recover  the  penalties  actually 
paid  to  the  Russian  company,  we  should 
pause  before  we  allowed  the  verdict  to 
stand.  In  Hadley  v.  Baxendale  (5)  it 
was  decided  that  it  was  a  misdirection  in 
the  Judge  not  to  tell  the  jury  that  upon 
the  facts  before  them,  they  ought  not  to 
take  the  loss  of  the  profits  into  considera- 
tion at  all  in  estimating  the  damages. 
That  was  because  the  Court  thought  that 
there  was  no  evidence  of  any  communica- 
tion to  the  defendants  of  such  &cts  as 
shewed  that  this  unusual  loss  must  ensue 
from  the  delay  in  sending  on  the  broken 
shafb ;  and  so  far  as  the  case  decides  that 
the  defendant  is  not  liable  for  any  unusual 
consequences,  arising  from  circumstances 
of  which  he  has  not  notice,  the  case  has 
often  been  acted  upon.  But  an  inference 
has  been  drawn  from  the  language  of  the 
judgment,  that  whenever  there  has  been 
notice  at  the  time  of  the  contract  that 
some  unusual  consequence  is  likely  to  en- 
sue if  the  contract  1^  broken,  the  damages 
must  include  that  c  msequence ;  but  this 
is  not,  as  yet  at  least,  established  law. 
In  Mayne  on  Vcmiages,  p.  10  (2nd  edition, 
by  Lumley  Smith),  in  commenting  on 
Hadley  v.  Baxendale  (5)  it  is  said :  "  The 
principles  laid  down  in  the  above  judg- 
ment, that  a  party  can  only  be  held  re- 
sponsible for  such  consequences  as  may 
be  reasonably  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the 

(4)  37  Law  J.  Bep.  (n.s.)  Q.B.  68 ;  8.  c  Law 
Hep.  8  Q.B.  181. 

(5)  9  £zch«  Bep.  341 ;  8.  a  23  Law  J.  Bep.  (ir.s.) 
Ezch.  179. 


214 


COTTBT  OF  QUEEN'S  BENCH: 


time  of  making  the  contract,  and  that  no 
conseqnence  which  Jb  not  the  necessary 
result  of  a  breach  can  be  supposed  to  have 
been  so  contemplated,  unless  it  was  com- 
municated to  the  other  party,  are  of 
course  clearly  just.  But  it  may  be  asked 
with  great  deference,  whether  the  mere 
&ct  of  such  consequences  being  commu- 
nicated to  the  other  party  will  be  suf- 
ficient, without  going  on  to  shew  that  he 
was  told  that  he  would  be  answerable  for 
them,  and  consented  to  undertake  such  lia- 
bility ?  .  .  .  The  law  says  that  every  one 
who  breaks  a  contract  shall  pay  for  its 
natural  consequences,  and  in  most  cases 
states  what  these  consequences  are.  Can 
the  other  party  by  merelv  acquainting 
him  wJlh  a  number  of  mrther  conse- 
quences which  the  law  would  not  have 
implied  enlarge  his  responsibility  to  the 
fidl  extent  of  all  those  consequences, 
without  any  contract  to  that  effect  ?" 

We  are  not  aware  of  any  case  in  which 
Hadley  v.  Baxendale  (5)  has  been  acted 
upon  in  such  a  way  as  to  afford  an  ans- 
wer to  the  learned  author's  doubts ;  and 
in  Horn  v.  The  Midlcmd  Railway  Gonu 
pam  (6),  much  that  fell  from  the  Judges 
in  the  Ihcchequer  Chamber  tends  to  con- 
firm those  doubts.  But  we  do  not  think 
it  necessary  here  to  decide  any  such 
question. 

Ab  the  plaintiffs  did  not  actually  lose 
more  than  a  rouble  a  day,  which  they 
paid,  that  forms  the  extreme  limit  of  the 
damage  they  can  recover,  for  they  are 
not  entitled  to  make  a  profit  out  of  the 
defendants'  default.  Had  the  amount  of 
damages  been  actually  left  to  the  jury, 
the  question  would  have  been  whether 
the  defendant  was  liable  for  as  much. 
If  the  Judge  had  told  the  jury  expressly 
that  the  penalties  as  such  could  not  be 
recovered,  but  that  the  plaintiffs  were  en- 
titled to  such  damage  as  in  their  opinion 
would  be  fair  compensation  for  the  loss 
which  would  naturally  arise  from  the  de- 
lay, including  therein  the  probable  lia- 
bility of  the  plaintiffs  to  damages  by 
reason  of  the  breach  through  the  defend- 
ant's default  of  that  contract  to  which, 
as  both  parties  knew,  the  defendant's  con- 
tract with  the  plaintiffs  was  subsidiary, 


the  direotion  would  not  at  all  eyei 
been  too  un&vourable  to  the  defi 

We  think  that  if  so  directed,  a 
all  probability  would,  and  certainly 
ably  might,  have  assessed  the  i 
at  1001.  13«.,  which  after  all  is  n 
per  centage,  the  contract  prio 
3,200Z. 

We  think  we  must  oonstme 
servation  as  meaning  that  the 
should  stand  if  the  jury  properly  • 
might  reasonably  have  found  fit 
The  rule  therefore  must  be  dischfl 

Bale  discJu 


Attorneys — Johnson  &  Weatherallfl,  for  f 
Learoyd,  Learoyd  &  Peace,  agents  for 
&  Taylor,  Botherham,  for  d^endant. 
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BiCKAfiD  (respam 


Bastardy — Gonnection    between 
in  IreUmd — Bvrth  of  OhUd  in  Em 
Bastardy  Laws  Amendment  Ad^  11 
8f  36  Vict.  c.  65),  s.  3. 

The  appellant  having  been  «i«i 
before  justices  was  adjudged  to 
putative  father  of  the  bastard  chCU 
respondent^  and  ordered  to  provide 
maintenance,  according  to  the  Bi 
Laws  Amejidment  Act,  1872  (81 
Vict,  c.  65),  s,  3.  Hie  chUd  was 
Cornwall.  The  appellant  was  an  Irt 
atid  the  respondent  an  Englishwom^. 
the  connection  which  resulted  in  i) 
of  the  child  took  place  in  Irela/nc 
summons  was  duly  served  on  the 
lant : — Held,  thai,  the  child  having 
chargeable  in  England,  the  justu 
jurisdiction,  and  the  order  was  good, 

[For  the  report  of  the  above  c 
43  Law  J.  Rep.  (n.s.)  M.  0. 133.] 


(6)  42  Law  J.  Rop.  (n.s.)  C.P.  (Ex.  Ch.)  59. 
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a874 
Jiily  6. 

principal  and  Agent — Agent  to  huy,  re- 
j^^«?ufjf  Money  from  Vendor — Money  had 
'received. 


^he  defendant  hamng  been  authorised  hy 

plamtiff  to  purchase  on  his  behalf  a 

^^M^icukur  ship  as  cheaply  as  she  could  be 

g<pty  tMide  an   arrangement^   without    the 

plcmtijfs    knowledge^  with    the    vendor's 

broker^  who  had  a  right  to  retain  the  excess 

of  the  purchase  money  over  8,5002.,  by 

which  the  defendant  purchased  the  ship  for 

9,2^2.,  and  retained  for  his  own  use  225Z., 

pari  of  the  excess : — Held,  that  the  plaintiff 

va9  eiUiiled  to  the  amount  so  retained  by 

^  d^endantj  inasmuch  as  it  was  a  profit 

^'c^uired  by  an  agent  in  connection  toith  his 

.  V^f^,  without  the  sanction  of  his  principal^ 

**^  that  it  could  be  recovered  in  an  action 

f^^  fnoney  had  and  received. 

^  ^declaration  for  money  had  and  received 
*^  the  use  of  the  pMntiff.  Plea  never 
*^^^bted.    Joinder  of  issue. 

^t  the  trial  a  verdict  was  entered  for 
plaintiff,  with  leave  for  the  defendant 


to 


iKiove  to  enter  it  in  his  favour,  if  the 


^■^tot  should  be  of  opinion  that  the  plain- 
'^^  could  not  recover  under  a  count  for 
?^**i^y  had  and  received.  A  rule  nisi 
^^ving  been  obtained  accordingly, 

^ield  and  Lanyon  shewed  cause. 
Sxr  J.  Karslake  and  A.  L,  Smith  sup- 
>"ted  the  rule. 

^he  &cts  and  arguments  sufficiently 
in  the  judgment. 

Our.  ado,  vult. 

^_  The  judgment  of  the  Court  (1)  was 
~  July  6th)  delivered  as  follows,  by 
C^OCKBURN,  C.  J. — This  was  an  action  by 
e  purchaser  of  a  steamship  called  the 
^^^■flio,  to  recover  from  the  defendant 
L^^to  had  been  employed  by  him  as  his 
^*'X>ier  to  purchase  the  ship  as  cheaply  as 
^^  could)  the  sum  of  225Z.,  which  had 
^^*in  received  by  the  defendant  from  the 
J^'^'^lter  of  the  vendor  by  way  of  commis- 
on  the  sale.   It  appeared  at  the  trial, 

C^)  Cockbnm,  CX;  Blackburn,  J.;  and  Azchi- 
J. 


that  after  some  preliminary  negotiations, 
the  plaintiff  had  authorised  the  defendant 
to  negotiate  for  the  purchase  of  the  ship 
on  the  basis  of  an  offer  of  9,0002.;  but 
eventually  the  ship  was  purchased  through 
the  defendant  for  9,2502.  Some  time 
prior  to  the  sale,  an  arrangement  had 
been  made  between  the  vendor  and  a 
broker  named  Scott,  through  whom  the 
ship  was  sold,  that  if  Scott  could  sell  the 
ship  for  more  than  8,5002.,  he  might  re- 
tain for  himself  whatever  could  be  ob- 
tained in  excess  of  that  amount.  The 
defendanl^  was  aware  of  this  arrangement 
at  the  time  when  he  was  negotiating  with 
Scott  for  the  purchase  of  the  vessel,  but  it 
was  unknown  to  the  plaintiff,  and  before 
the  sale  it  was  arranged  between  Scott  and 
the  defendant,  without  the  knowledge  or 
sanction  of  the  plaintiff,  that  the  defendant 
should  receive  from  Scott  a  portion  of  such 
excess  of  purchase  money.  The  vessel 
having  been  sold  for  more  than  the 
8,5002.,  the  sum  of  2252.,  part  of  the  ex- 
cess (being  the  sum  for  which  this  action 
was  brought)  was,  without  the  knowledge 
or  sanction  of  the  plaintiff,  paid  by  Scott 
to,  and  retained  by  the  defendant.  It 
was  found  by  the  jury,  first,  that  the 
defendant  was  the  agent  of  the  plaintiff 
for  the  purpose  of  purchasing  the  ship  as 
cheaply  as  she  could  be  got ;  and  secondly, 
that  the  plaintiff  could  have  got  the  vessel 
cheaper  but  for  the  arrangement  between 
the  vendor  and  Scott,  and  a  verdict  was 
thereupon  entered  for  the  plaintiff  for 
2252.  on  the  count  for  money  had  and 
received,  with  leave  to  move  to  enter  a 
verdict  for  the  defendant.  In  Hilary 
Term,  1874,  a  rule  was  obtained  to  enter 
the  verdict  for  the  defendant,  and  the 
only  question  raised  upon  the  rule  is, 
whether  the  plaintiff  is  entitled  to  recover 
the  money  in  question  under  the  common 
count  for  money  had  and  received. 

It  was  contended,  in  support  of  the  rule, 
that  the  only  form  of  action  maintainable, 
if  at  all,  under  the  circumstances,  against 
the  defendant  was  an  action  to  recover 
damages  for  breach  of  duty ;  that  in  such 
an  action  the  amount  received  by  the  de- 
fendant from  Scott  would  not  necessarily 
be  the  true  measure  of  damages,  and  that 
it  could  not  be  regarded  as  the  money  of 
the  plaintiff,  or  as  received  for  his  use. 
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It  was  contended  farther  that,  at  the  nt- 
most,  the  defendant  could  only  be  regarded 
as  trostee  for  the  plaintiff  of  the  money 
in  qnestion,  and  that  being  only  entitled 
to  it  in  equity,  the  plaintiff  could  not 
maintain  an  action  to  recover  it  at  law. 
The  contention  as  to  the  form  of  action 
proceeded  mainly  upon  the  authority  of  a 
note  of  Messrs.  Hargrave  and  Butler  in 
their  edition  of  Ooke  upon  Littleton  (Go. 
litt.  117 "  a.  note  161),  in  which  the 
learned  editors,  after  discussing  the  ques- 
tion as  to  the  right  of  a  master  to  the 
earnings  of  his  apprentice  or  seryant, 
proceed  to  say :  "  Some  of  the  cases  go 
80  flEur  as  to  give  the  master  a  right  to  the 
wages  or  earnings,  whether  the  service 
(i.  e.,  to  a  third  person)  is  performed  by 
the  apprentice  with  or  without  the  master's 
licence,  and  even  though  the  earnings 
accrue  in  a  trade  or  service  different  from 
that  to  which  the  apprentice  is  bound." 
They  add,  "  Independently,  too,  of  autho- 
rity, the  master's  proper  remedy  in  all 
cases,  except  those  in  which  the  servant 
is  intentionally  employed  on  his  master's 
account,  seems  to  be  an  action  either 
against  the  employer  for  loss  of  service  if 
he  knew  of  the  first  retainer,  or  against 
the  servant  himself  for  breach  of  his  con- 
tract, such  a  case  rather  importing  the 
master's  right  to  any  damages  for  injury 
sustained  by  the  consequences  of  the  se- 
cond retainer  than  a  right  to  the  profits 
from  it."  With  great  respect,  however, 
to  the  learned  editors,  their  doubt  as  to 
the  right  of  the  master,  under  the  cir- 
cumstances supposed,  to  the  profits  accru- 
ing i^x>m  the  service,  is  at  variance  with 
the  cases  cited  by  them  in  the  note.  The 
case  which  seems  to  have  suggested  their 
observation  as  to  the  form  of  action  is  a 
case  of  TresweU  v.  Middleton  (2),  in  which, 
on  error  from  the  Common  Pleas,  it  was 
held  that  a  declaration  for  work  and 
labour  done  by  a  servant  must  state  it  to 
have  been  done  by  the  master  or  on  his 
account.  But  this  evidently  proceeds  on 
the  ground  merely  that  there  is  in  such 
case  no  privity  of  contract  between  the 
master  and  the  person  employing  his  ser- 
vant ;  and  the  case  by  no  means  justifies 
any  doubt  as  to  the  right  of  the  master, 

(2)  Gro.  Jac  653. 


as  between  himself  and  his  servant^ 
earnings  of  the  latter,  and  certainly 
authority  that  if  the  earnings  have 
received  by  the  servant  the  mastei 
not  sue  for  them  as  money  reoeiy 
his  use.  The  remaining  cases  cited  i 
note  directly  support  the  oondusioi 
whenever  we  earnings  acquired  i 
service  of  a  third  person  have  reaohc 
hands  either  of  the  servant  or  the  m 
they  must  be  regarded  as  belonging 
master.  In  the  first  of  these,  Bat 
Dennis  (3),  the  widow  of  a  wate 
who,  by  the  usage  of  Waterman's 
had  taken  an  apprentice,  had  hsu 
apprentice  impressed,  taken  from  hei 
put  on  board  a  Queen's  ship,  whe 
earned  two  tickets,  which  came  t 
hands  of  the  defendant ;  and  it  wai 
that  the  widow  was  entitled  to  mai 
trover  against  the  defendant^  an 
ground  that  the  possession  of  the  an 
tice  was  that  of  the  master,  and 
whatever  he  earns  shall  go  to  his  m 
In  the  next,  an  anonymous  case  ( 
was  said  that  trover  lies  by  the  n 
for  the  ticket  or  other  writing  ent 
his  apprentice  to  money  earned  h^ 
during  his  apprenticeship,  but  in  tb 
ticular  case  inasmuch  as  the  aotia 
against  the  executor  of  the  apprenti 
monejr  earned  by  him  during  ihe  ^ 
ticeship,  and  it  never  was  in  the  ap 
tice's  possession,  it  was  held  tha 
action  was  not  maintainable ;  but  i 
said  that  after  the  executor  receivi 
money  the  master  may  have  assump 
so  much  money  received  to  his  use. 
are  these  principles  confined  to  th< 
of  service  by  apprentices.  They 
to  all  cases  of  employment  as  serva 
agents,  the  profits  acquired  by  the  sc 
or  agent  in  connection  with  his  serv 
agency  belonging  to  the  master  or 
cipal.  In  Carter  v.  Boehm  (5), 
Kenyon  ruled  at  Nisi  Prius  that  in 
made  by  an  agent  by  the  use  of  his 
eipal's  money  belonged  to  the  latte 
might  be  recovered  by  him  in  an  i 
for  money  had  and  received.     In  th 

(3)  6  Mod.  70. 

(4)  12  Mod. '415. 

(5)  2  Esp.  702. 
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of  Tkcmp$on  v.  Haveloek  (6),  the  plaintiff, 
the  captain  of  a  ship,  songht  to  recover 
from    the    shipowner   money  which,   in 
letting  the  ship  to  Grovemment  for  six 
months,  the  captain  had  stipulated  with 
the  Govemment  officer,   by  whom   the 
ship  was  taken  np,  should  be  paid  to  him 
for  his  own  benefit,  in  addition  to  the 
freight,  and  which  had  come  into  the 
hands  of  the  shipowner ;  and  it  was  held 
that  the  plaintiff  was  not  entitled  to  re- 
eover ;  in  other  words,  that  as  between 
him  and  his  employer,  the  shipowner,  the 
money  belonged  to  the  latter.     Lord  El- 
lenborongh  in  his  snmming-np  is  reported 
to  have  said,  '^  Is  it  contended  that  a  ser* 
Tint,  who  has  engaged  to  devote  the 
whole  ci  his  time  and  attention  to  my 
eonoenis,  may  hire  ont  his  services  or  a 
nrt  of  them  to  another  ?     It  would  have 
been  a  diffsrent  thing  if  the  owner  had 
been  soing  for  this  money,  but  I  am 
dfitriy  of  opinion  that,  at  all  events,  the 
preeent  plaintiff  has  no  right  to  it."     He 
adds,  *^  1  don't  know  how  &r  it  might  go 
if  Rich  earnings  conld  be  recovered  in  a 
oonrt  of  justice.    No  man  should  be  al- 
lowed to  have  an  interest  against  his 
datj."    This  ruling  was  acquiesced  in, 
ad  was  subsequently  followed  by  Lord 
EOenborough,  in  the  case  of  Diyloch  -v, 
BloMnifn  (7),  in  which  the  master  of  a 
ikip  in  a  foreign  port  claimed  to  retain 
for  his  own  benefit  the  premium  received 
hj  him  upon  a  bill  drawn  upon  England 
on  tooount  of  the  ship,  on  the  ground 
that  there  had  been  a  usage  for  masters 
of  ships  to  appropriate  such  premiums  to 
their  own  use.     But  Lord  EUenborough 
held  that  the  money  belonged   to  the 
owner  and  not  to  the  captain,  and  stig- 
matised the  usage  set  up  as  a  usage  of 
fiaod  and  plunder.   "  What  pretence,"  he 
sajB,  ''can  there  be  for  an  agent  to  make 
a  profit  by  a  bill  upon  his  principal  ? 
This  would  be  to  give  the  agent  an  inte- 
rest against  his  duty."     The  cases  in 
eqnitj  are  to  the  same  effect,  viz.,  that  the 
profits  directly  or  indirectly  made  in  the 
eonrse  of,  or  in  connection  with  his  em- 
ployment by  a  servant  or  agent,  without 
the'  sanction  of  the  master  or  principal. 


(6)  1  Campb.  527. 

(7)  3  Campb.  43. 
43.— Q.B. 


belong  absolutely  to  the  master  or  prin- 
cipal— Mdssey  v.  Davies  (8).  It  may  be 
sufficient  to  refer  particularly  to  the  two 
most  recent  cases  on  the  subject.  In 
Tunibull  V.  Qardeti  (9),  an  army  agent 
and  contractor  was  employed  by  the 
plaintiff  to  provide  for  her  son  (who  was 
about  to  proceed  to  India)  a  reasonable 
outfit ;  and  accordingly  the  articles  com- 
posing such  outfit  were  paid  for  through 
the  defendant,  who  debited  the  plaintiff 
in  account  with  the  fall  amount  of  the 
service  prices  charged  by  the  tradesmen 
supplying  the  outfit,  though  discount  had 
been  allowed  him  in  each  instance.  This 
was  done  by  him  on  the  ground,  as  al- 
leged, that  it  was  the  universal  practice, 
as  between  tradesmen  and  army  agents ; 
but  the  plaintiff  had  no  actual  knowledge 
of  such  practice.  An  action  was  after- 
wards commenced  by  the  defendant  in 
the  Mayor's  Court  against  the  plaintiff  to 
recover  the  balance  of  his  account,  and 
certain  moneys  deposited  by  her  in  the 
London  and  Westminster  Bank  in  the 
CiW  were  attached  to  answer  the  claim, 
and-  a  bill  was  thereupon  filed  by  the 
plaintiff  praying  a  general  account,  and 
an  injunction  to  restrain  the  further  pro- 
secution of  the  action.  The  Court  di- 
rected the  account  to  be  rectified  by  dis- 
allowing, as  against  the  plaintiff,  the  fall 
amount  of  the  discounts  retained  by  the 
defendant ;  Lord  Justice  James  (by  whom 
the  judgment  of  the  Court  was  delivered) 
observing — "  What  appears  in  this  case 
shews  the  danger  of  allowing  even  the 
smallest  departure  from  the  rule  that  a 
person  who  is /dealing  with  another  man's 
money  ought  to  give  the  truest  account 
of  what  he  has  done,  and  ought  not  to 
receive  anything  in  the  nature  of  a  pre- 
sent or  allowance  without  the  full  know- 
ledge of  the  principal  that  he  is  so  acting." 
In  the  subsequent  case  of  Kvmher  y^  Barber 
(10),  the  plaintiff  being  desirous  of  pro- 
curing shares  in  a  company,  the  defend- 
ant had  represented  to  him  that  he  could 
procure  some  at  SI.  per  share.  Plaintiff 
agreed  to  purchase  at  that  price,  and  cer- 
tain shares  were  thereupon  transferred, 

(8)  2  Ves.jun.  317. 

(9)  38  Law  J.  Rep.  (n.s.)  Chanc.  331. 

(10)  Law  Bep.  8  Chanc.  App.  56. 
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part  to  the  plaintifir  and  part  to  his  nomi- 
nee, and  were  paid  for  at  3Z.  per  share. 
The  plaintiff  subsequently  discovered  that 
the  defendant  was  himself  the  owner  of 
the  shares,  and  had  lately  purchased  them 
for  21,  per  share.  It  was  held,  on  appeal, 
reversing  the  decision  of  the  Master  of 
the  Bolis,  that  the  defendant  was  an 
agent  for  the  plaintiff,  and  he  was  ordered 
to  pay  back  the  difference  in  the  price  of 
the  shares.  The  law  on  the  subject  is 
well  and  compendiously  stated  in  Story  on 
Agency^  in  the  following  terms — "  Indeed 
it  ma^  be  laid  down,  as  a  general  princinle, 
that  in  all  cases  where  a  person  is,  eitner 
actuaUy  or  constructively,  an  agent  for 
other  persons,  all  profits  and  advantages 
made  by  him  in  the  business  beyond  his 
ordinary  compensation,  are  to  be  for  the 
benefit  of  his  employer" — (Story  on 
Agency^  sec.  211,  and  see  Id.,  sec.  207. 
In  Foley  on  Principal  and  Agent,  p.  51, 
it  is  said,  ''And  not  only  interest,  but 
every  other  sort  of  profit  or  advantage 
clandestinely  derived  by  an  agent  from 
dealing  or  speculating  with  his  prindpars 
effects  is  the  property  of  the  latter,  and 
must  be  accounted  for.  So  that  if  an 
agent,  who  has  purchased  goods  according 
to  order,  sell  them  again  to  advantage, 
with  the  view  of  appropriating  the  gain 
to  himself,  although  he  should  have  an- 
swered the  loss,  if  any,  yet  his  employer  is 
entitled  to  the  profit."  In  our  judgment, 
the  result  of  these  authc^rities  is,  that  whilst 
an  agent  is  bound  to  account  to  his  prin- 
cipal or  employer  for  all  profits  made  by 
him  in  the  course  of  his  employment  or 
service,  and  is  compellable  to  account  in 
equity,  there  is  at  the  same  time  a  duty, 
which  we  consider  a  legal  duty,  clearly 
incumbent  upon  him  whenever  any  profits 
so  made  have  reached  his  hands,  and 
there  is  no  account  in  regard  to  them  re- 
maining to  be  taken  and  adjusted  between 
him  and  his  employer,  to  pay  over  the 
amount  as  money  absolutely  belonging  to 
his  employer.  This  was  precisely  the 
case  in  regard  to  the  money  in  question 
acquired  by  the  defendant  in  the  course 
of  nis  employment  without  the  knowledge 
or  sanction  of  the  plaintiff.  It  was  ac- 
tually in  his  hands  subject  to  an  imme- 
diate duiy  to  hand  it  over  to  the  employer. 
Uuder  such  cirQ\uDBtances  the   money. 


being  the  property  of  the  em] 
only  be  regarded  as  held  for 
the  agent,  and  must  conseque 
coverable  in  an  action  for  mon 
received.  We  are  clearly  of  opi 
is  so  recoverable  under  the  com 
and  that  the  rule,  therefore 
discharged. 

Bule  di 

Attorneys — Crosly  &  Burn,  for  plaii 
Crosfonan  &  Croesman,  for  dd 
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MiLLAB  (reepon 


Gaming — Betting  Houses  Ac 
Vict.  c.  119),  8.  d— Pigeon  Bho 

The  Act  16  8r  17  Vict,  c  11 
poses  a  penalty  on  the  oitmer  or 
any  house^  office^  room^  or  pk 
kept,  or  used  for  the  purposes  oj 

Police  constables  entered^  ai 
past  two  in  the  afternoon,  a 
phice  called  Borough  Park  Of 
pied  by  the  appellant.  Peop] 
mitted  to  this  ground  after  pa 
and  receiving  tickets.  Among  it 
inside  the  grounds  were  two  i 
makers,with  hooks  in  their  hands 
men  were  shouting  out  "  Twenty  i 
match  !*^  The  maich  about  U 
was  a  pigeon-shooting  match  fof 
Two  men  came  up  to  one  of  the  h 
and  one  of  them  gave  to  one  < 
with  the  book  a  sovereign.  Ai 
was  getting  some  change  back  th 
said,  "  Hold  on ;  that  will  do 
us.^*  The  book  maker  took  a  i 
his  book,  gave  it  to  one  of  (he 
said,  "  That's  on  Wooler^'  {one 
ties  to  the  match).  Soon  after 
%oas  going  to  shoot  at  a  pigeot 
other  man  shouted  out,  "Few 
kills  I "  This  bet  was  taken,  a 
said,  "  Three  to  one  he  kills  !  " 
lant  could  hear  what  the  booh  \ 
other  persons  said: — 

Held,  that  there  was  evidence 
the    ground   in  question  was 
ivithin  the  meaning  of  the  Act 
that  althovrgh  used  for  pigeon^ 
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was  dUo  used  for  the  purposes  of  letting^ 
and  (hat  the  magisircUes  were  therefore 
juti^  in  canviding  the  appellant. 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rq).  (n.s.)  M.0. 139.] 


1874.       1  THE   QUEEN  V.  THE   OUABDIANS 
April  29.   J  OF  STEPNBT  UNION. 

OrinUnalLunatie — Order  of  Maintenance 
"Power  to  make  the  Order— Orownds  of 
Adjudication — 9  Oeo.  4.  c.  40.  *.  54 ;  3^4 
Ttd,e,  54.  8s.  1,  2, 3, 4, 5,  7— Effect  of  Be- 
pealkg  Clause  w  8  ^  9  Vict.  c.  126.  s.  1— 
Limikiion  Clause,  22  ^23  Vict.  c.  49.  s.  1. 

Tke  Act  39  ^40  Geo,  3.  c.  94.  s.  1,  pro- 
vides for  the  aetention  of  persons  charged 
viik  treason^  murder  or  felony,  and  ojc- 
gmtted  on  the  ground  of  insamty  at  the 
ttw  ff  the  commission  of  the  offence.    By 
9  Geo.  4,  c.  40,  s.  54,  where  any  person  is 
in  euHody  as  an  insane  person  by  order  of 
SMg  Court,  or  by  his  Majesty^ s  order  subse^ 
fteni  thereto,  "t<  shall  be  lawful  for  two 
puHees  of  the  county  where  such  p&i'son  is 
»  custody  to  enquire  into  and  ascertain  the 
fkee  ef  the  hut  legal  settlement,  and  the 
dreimstanees  of  such  person ;    and,  if  it 
Aifl  not  appear  that  he  is  possessed  of  suf- 
fcimt  property  which  can  be  applied  to  his 
9mUenance,  it  shall  be  laujful  for  such  two 
juHoes  to  make  an  order  upon  such  parish 
</  settlement  to  pay  such  weekly  sum  for 
^  maitUenance  in  such  place  of  custody 
fl«  ihe  Secretary  of  State  shall  from  time 
to  time  direct  ;^*  with  a  proviso  that  the 
f'^erseers  of  the  parish  of  adjudged  settle^ 
^i^^t  may  appeal  against  such  order  to  the 
Q>w^  Seseions,    ^*in  like  manner  and 
»*fcr  like  restrictions  and  regulations  as 
•^"^wi^  any  order  of  removal,  giving  reason' 
flWe  notice  thereof  to  the  clerk  of  the  peace, 
w  theXt  be  respondent  in  such  appeal.'^ 
%8^4  7£c/.  c.  54.  s.  1,  a  criminal  be- 
fining  insane  during  imprisonment  may  be 
^^tfiined.  By  section  2,  justices  of  the  peace 
•wy  enquire  into  the  settlement  of  such  pri^ 
^tr  and  make  orders  on  tJie  parish  where 
^^tetHedfor  his  maintenance;  and  by 
•^^'w*  3,  persons    charged  with  misde- 
^eanows  and  acquitted  on  the  ground  of 
•■•"••^y  may  be  kept  in  custody.    By  sec» 


tion  5,  an  appeal  to  quarter  sessions  is 
given  to  the  overseers  of  the  parish  or 
gaardians  against  the  decision  of  the  jus* 
tices  as  to  the  settlement  with  the  like  re- 
strictions,  ^c,  as  in  9  Oeo.  4.  c.  40.  s.  54.  By 
section  7,  so  mv^h  of  0  Oeo.  4.  c.  40.  s.  54,  as 
relates  to  the  direction  to  the  Secretary  of 
State  is  repealed,  and  power  is  given  to  two 
justices  to  "  direct  the  overseers  of  the  parish 
in  which  they  shall  adjudge  such  insane 
person  to  be  settled,  or  the  guardians,  ^*c., 
to  pay  such  weekly  sum  for  the  maintenaiice 
of  such  person  as  they  or  any  such  two  jus- 
tices  shall  direct.''  By  S  ^  9  Vict.  c.  126. 
s.  1,  the  Act  9  Oeo.  4.  c.  40.  is  entirely 
repealed. 

A  woman  indicted  for  murder  was  aC' 

quitted  on  the  grownd  of  insanity,   and 

ordered  to  be  detained  in  custody  during 

Her  Majesty' s pleasure.     While  she  was  in 

Newgate  an  order  of  justices  was  made,  adr- 

judging   her  settlement,  and  ordering  tlie 

guardians  of  the  union  to  pay  14«.  a  week 

while  she  remained  in  the  Criminal  Lunatic 

Asylum.      The  order  was  served  on  the 

guardiuns,  but  it  was  not  accompanied  by 

the  grounds  of  the  order  or  particulars  of 

the  settlemeTvt.    On  mxindamius  to  tJie  guar^ 

dians  of  the  union  to  pay  the  arrears  of  the 

14«.  weekly,  the  facts  ahove  mentioned  were 

stated  on  the  record,  and  with  respect  to  25/. 

part  of  the  amount  claimed,  the  defendants 

relied  on  the  limitation  clause  in  22  ^  23 

Vict.  c.  49.  s.  1,  which  enacts  that,  "  with 

respect  to  any  debt,  clavni,  or  demand  which 

may  be  lawfully  incurred,  or  become  due, 

from  the  gtiardians  of  any  union  or  parish, 

such  debt,  claim,  or  demand  shall  be  paid 

loithin  the  half  year  in  which  the  same 

shall  have  been  incurred  or  become  due,  or 

vnthin  three  montJis  after  the  expiration  of 

such  half  year,  but  not  afterwards :" — 

Held,^r»^,  thai,  noiwiilistanding  the  re- 
peal  of  9  Oeo.  4.  c,  40,  there  was,  under  3  8f 
4  Vict.  c.  54,  s.  1,  power  to  make  tJie  order. 
Secondly,  tliat  it  was  not  necessary  to  serve  the 
grotnids  of  adjudication  with  the  order. 
Thirdly,  vnth  regard  to  the  25 Z.,  that  the 
limitation  clause  ajyplied,  and  the  claim  was 
barred. 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.C.  145.] 
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May  28,  29.  I     dudgeon  and  others  v. 

June    2.       f  PEMBBOES. 

July  6.     J 

Marine  Insurance — Time  Policy — Eepre- 
sentoHon  as  to  Seaworthiness — Loss  hy 
Perils  of  the  Sea — Ship  without  Passengers^ 
Certifioate — Ignorance  of  Shipowner,  - 

In  Xi/n  auction  upon  a  time  policy  upon  a 
steamer^  "  The  lf\ances"  it  appeared  that 
the  vessely  which  had  not  been  classed  in  this 
cormtry^was  insured  while  lying  at  MillwaM^ 
and  that  at  the  time  of  effecting  the  insur' 
OMce,  the  broker  stated  tliat  she  had  been 
thorotbghly  repaired^  and  was  going  into  the 
Ootlenhurgh  trade.  The  Frances  took  out 
a  cargo  to  Chtteriburg,  and  on  her  return 
encountered  a  heavy  roUing  sea,  and  after 
beating  about  for  some  da/ys  became  water" 
loggedy  went  ashore^  a/nd  was  lost  There 
was  strong  evidence  that  she  did  not  behave 
at  sea  in  the  mxi/nner  that  a  good  vessel 
wouldy  and  that  omng  to  a  screw  tunnel 
ha/oing  being  unrepaired-  and  left  in  a 
decayed  stale  the  pv/nips  became  choked 
with  oais  which  were  on  board: — Held, 
firsty  thai,  inasmuch  as  it  was  a  question 
for  the  jury  whether  tJie  broker* s  representa- 
tion involved  a  statement  thai  the  Frances 
had  been  actually  made  seaworthy^  or  only 
thai  her  owners  had  bona  fide  done  all  that 
competent  advisers  thought  necessary  to  put , 
her  in  thorough  repair^  and  reasonably 
believed  that  their  outlay  had  been  sufficient 
to  make  Jier  fit  for  the  service ;  the  jury 
were  justified  in  finding  that  the  representa- 
tion, was  substantially  correct;  secondly, 
that  there  being  in  a  time  policy  no  war- 
ranty of  seaworthiness,  and  the  jury  liaving 
negatived  any  knowledge  on  the  part  of  the 
assured  that  the  ship  was  unseaworthy,  there 
was  nothing  to  sJiew  that  the  loss  was  occa- 
sioned  by  a  vsrongful  act  on  their  part. 
Thirdly,  thai  there  was  no  sufficient  evidence 
that  the  loss  vjos  occasioned  by  wear  and 
tear,  aggravated  by  the  original  bad 
state  of  the  vessel,  instead  of  by  perils  of 
the  sea. 

In  an  action  on  a  marine  policy  a  plea 
that  the  ship  was  sent  by  the  plaintiffs,  the 
owners,  with  passengers  on  board  mi  the 
voyage  on  which  she  was  lost,  without  the 
plaintiffs  having  done  what  was  necessary 
to  entitle  tliem  to  receive,  or  tlieir  having  re- 
^ived  a  passenger* t    certificate  from    the 


Board  of  Trade,  all  which  the  j^ 
well  knew,  is  good, 

Declaratioii  against  an  nnderwrii 
time  policy  for  twelve  months,  fr 
24tli  of  January,  1872,  on  a  ste 
called  the  Framces,  on  ship  va] 
8,000Z.,  machinery  at  4,000/. ;  c 
for  a  total  loss. 

The  issues  and  fiicts  of  this  case  a 
stated  in  the  considered  judgmen 
Court,  and  it  will  only  be  neceasc 
to  state  the  seventh  plea,  whioh  n 
the  ship  was  before  and  at  the  tim 
alleged  loss  a  passenger  steamer,  wi 
318th  section  of  the  Merchant  S! 
Act,  1854  (1),  and  that  after  the 
of  the  policy  of  insurance,  and  bei 
alleged  loss,  the  ship  was  sent 
plaintiffs,  being  the  owners  of  tl 
with  passengers  on  board,  on  a 
voyage,  and  proceeded  to  sea  o 
voyage,  being  the  voyage  on  wl 
ship,  machinery  and  premises  w< 
as  alleged,  without  the  owners 
ship  having  transmitted  to  the  B 
Trade  the  declarations  required  : 
behalf  by  the  provisions  of  the  i 
and  without  the  owners  or  mastei 
ship  having  received  from  snol 
such  a  certificate  as  is  provided  foi 
provisions  of  the  statute;  and  t 

(1)  By  the  Merchant  Shipping  Act,  18< 
18  Vict.  c.  104),  sect.  318,  "It  diall  not " 
for  any  passenger  steamer  to  proceed  t< 
upon  any  voyage  or  excursion  with  any  pi 
ou  board  unless  the  owner  thereof  has  tea 
to  the  Board  of  Trade  the  dedaratiooi 
before  required,  nor  unless  the  owner  < 
thereof  has  received  from  such  board  snc 
ficate  as  hereinbefore  provided  for,  such  c 
being  a  certificate  applicable  to  the  voya 
cursion  on  which  such  ship  is  about  to  proc 

By  sect  319,  "If  the  owner  or  masta 
son  in  charge  of  any  passenger  steamer, 
on  board  thereof,  or  on  or  in  any  part  t! 
if  such  ship  has  on  board  thereof,  or  on  ' 
part  thereof,  any  number  of  passenger 
having  regaid  to  the  time,  occasion,  and 
stances  of  the  case,  is  greater  than  the  n 
passengers  allowed  by  the  certificate,  tl 
or  master  shall  incur  a  penalty  not  exoeei 
and  also  an  additional  penalty  not  ezoei 
for  every  passenger  over  and  abovo  th 
allowed  by  the  certificate,  or,  if  the  £Eire  < 
the  passengers  on  board  exceeds  5«.,  not  < 
double  the  amount  of  the  fares  of  all  the  p 
who  are  over  and  above  the  number  00  a 
aforesaid,  such  fares  to  be  estimated  at  th 
rate  of  fare  payable  by  any  passenger  on 
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l^tiniifi,  as  the  owners  of  tbe  slup,  bad 
not  nor  had  the  master  of  the  ship  ever 
receiyed  any  such  certificate  before  the 
time  of  the  alleged  loss,  up  to  which  time 
the  passengers  had  from  the  commence- 
ment of  the  voyage  remained  and  con- 
tinoed  on  board  the  ship,  aU  which  several 
premifles  the  plaintiffs  always  well  knew ; 
and  that  by  reason  of  the  premises  the  voy- 

r'lecame  and  was  illegal,  and  that  the 
^  ti£EB  cansed  the  poHcy  to  be  made 
for  the  express  purpose  of  covering  the 
ship,  machinery  and  premises,  and  in- 
demnifying themselves  against  the  loss 
thereof  on  the  illegal  voyage. 

Demurrer  and  joinder  in  demurrer. 

The  findings  of  the  jniy  in  the  issues 
are  stated  in  the  judgment. 

A  role  nisi  for  a  new  trial,  generally,  had 
been  obtained  on  the  defendant's  behalf. 

UUvoardy  Watkin  Williams  and  A.  L, 
Smith  (on  May  28, 29,  and  Juno  2),  for  the 
l^ainti^  shewed  cause,  and  cited  Gibson  v. 
SmaXL  (2),  Russell  v.  Thornton  (3),  loiiides 
T.  The  Universal  Marine  Associatioti  (4), 
Line  V.  Janson  (5),  Dixon  v.  Sadler  (6),' 
Bedmond  v.  Smith  (7),  SeweU  v.  The  Royal 
Euhange  Asswrance  Oompany  (8),  Wilson 
V.  EaaMn  (9),  and  Gunard  v.  Hyde  (10). 

Sir  J,  Karslakej  Butt  and  Cohen,  for  the 
defendant,  argued  in  support  of  the  rule, 
and  cited  Phillips  on  Insurance,  vol.  1,  par. 
im^Hagedom  v.  WhUnwre  (11),  Bell  v. 
Contain  (12),  Thompson  v.  Hopper  (13), 
Fiuxus  V.  Sarsfield  (14),  a  short  hand- 

(2)  4  H.L.  Gas.  353. 

(3)  4  Hurl.  &  N.  778 ;  s.  c.  29  Law  J.  Rep. 
(jiA)Exeh.9;  Ex. Ch.  6 Hurl.  &  N.  140;  s.c.  30 
Iav  J.  Bflp.  (n.8.)  £zch.  69. 

(4)  14  Com.  B.  Kcp.  N.S.  259 ;  s.  c.  32  Law  J. 
B^.(xa)C.P.  170. 

{$1  12  East  648. 

(6)  5  Mee.  &  W.  405 ;  h.  c.  0  Law  J.  Bop.  (k.s.) 
EidL48. 

(7)  7  Man.  &  G.  457 ;  s.  c.  13  Law  J.  £ep.  (k.s.) 
CP.159. 

(8)  4  Taunt  866. 

(9)  6B.  &  8.  208  ;  s.  c.  34  Law  J.  Rep.  (n.s.) 

00)  £.  B.  &  E.  670 ;  a.  c.  27  Law  J.  Rep.  (h.s.) 
Q.B.408. 

(II)  1  Stark.  157. 

(12  14  East  374. 

(18)  «  E  &  B.  172  ;  8.  c.  25  Law  J.  Rep.  (n.s.) 
Q-B.  246;  E.  B.  &  £.  1038 ;  s.  c.  27  Law  J.  Rep. 
(u)  03.  441. 

(14)  6  £.  dc  B.  192 ;  8.C  25  Law  J.  Rep.  (m.8.) 


writer's  note  of  The  Merchants  Trading 
Company  v.  The  Universal  Marine  Company 
(not  reported),  and  Farmer  v.  Legg  (15). 
The  Court  (16)  gave  judgment  on  the 
demurrer,  holding  on  the  authority  of 
Cunard  v.  Hyde  (10),  and  Di^er  on  Insur^ 
ance,  sect.  iii.  sub-sect.  50,  that  the  plea  on 
the  face  of  it  was  good,  and  an  answer  to 
the  action.  The  averment  of  knowledge 
on  the  part  of  the  plaintiff  was  not  however 
proved  at  the  trial.  Upon  the  other  point-s 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  (on 
July  6)  delivered,  as  follows,  by 

Blackbubn,  J. — This  was  an  action 
against  an  underwriter  on  a  time  policy  for 
twelve  months  from  the  24th  of  January, 
1872,  on  the  Frances  steamer,  on  ship 
valued  at  8,CKX)Z.,  machinery  at  4,000L, 
claiming  for  a  total  loss.  The  material 
pleas  were  the  third,  that  the  ship  was  not 
lost  by  the  perils  insured  against;  the 
fourth,  misrepresentation ;  the  fifth,  con- 
cealment ;  the  sixth,  that  after  the  making 
of  the  policy,  the  plaintiffs  well  knowing 
that  the  ship  was  unseaworthy,  wrongfully, 
and  without  any  justifiable  cause,  sent  her 
to  sea  from  the  port  of  London  on  the 
voyage  on  which  she  was  lost ;  and  the 
ship  remained,  as  the  plaintiffs  always  well 
knew,  in  such  unseaworthy  condition  from 
the  time  she  left  the  port  aforesaid  until 
she  was  lost,  and  the  ship  was  lost  by  reason 
of  such  unseaworthiness  and  not  otherwise. 

There  was  a  seventh  plea  of  an  alleged 
illegality,  the  questions  on  which  we  dis- 
posed of  at  the  time  this  rule  was  argued, 
and  which  need  not  further  be  noticed. 
Issue  was  taken  on  all  the  pleas. 

The  trial  came  on  before  me  and  a 
special  jury  at  the  Guildhall,  where  a 
very  great  deal  of  evidence  was  pro- 
duced on  both  sides,  the  trial  occupying 
seven  days.  The  outline  of  the  case,  as 
far  as  is  necessary  to  make  the  points  of 
law  intelligible,  was  as  follows  : — The  ship 
at  the  time  of  the  insurance  called  the 
Frances  was  an  iron  steamship.  She  was 
originally  built  at  Amsterdam  in  1858, 
and  launched  in  1859,  for  Spanish  owners. 
She  was  not  classed  in  this  country,  but 

(15)  7  Term  Rep.  186. 

(16)  Blackbum,  J. ;  and  QuaiD,  J. 
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there  was  evidence  from  which  the  jury 
might  fairly  conclude  she  was  then  pro- 
perly built  of  good  iron.     There  was  no 
direct  evidence  as  to  how  the   Spanish 
owners   employed  her.      The  defendant 
gave  evidence  that  in  1868  the  ship,  which 
was  then  called  the  PariSy  was  lying  at 
anchor  in  the  harbour  at  Cadiz,  and  lay 
unemployed    there    for    about    eighteen 
months.     In  September,  1871,  the  Paris 
was  lying  at  Birkenhead  afloat,  and  offered 
for  sale.     Two  witnesses  were  called  by 
the  defendant,  who  inspected  her  with  a 
view  to  purchasing  her.     Neither  made 
a  regular  survey,  out  both  came  to  the 
conclusion  that  she  was  very  diriy  and 
had  been  much  neglected,  and  was  pro- 
bably corroded,  and  they  did  not  purchase. 
In  that  month  of  September,  1871,  the 
plaintiffs,  who  are  iron  shipbuilders  at 
Millwall,   contracted    with  the   Spanish 
owners  to  build  them  a  now  ship  and  to 
take  the  Paris,  then  lying  at  Birkenhead, 
in  part  payment,  at  about  4,000Z.     She 
was  then  brought  round  to  Millwall  from 
Birkenhead  with  her  original  boilers  on 
board.     They  were  not  fit  for  use,  and 
she  was  consequently  towed  round.     The 
senior  member  of  the  plaintiffs'  firm  gave 
evidence  that  the  original  boilers  being 
still  on  board,  led  him  to  conclude  that 
she  could  not  have  been  much  used,  and 
that  led  him  to  think  well  of  her.     The 
boilers  were  taken  out,  and  the  vessel  was 
offered  for  sale  to  the  agent  of  a  firm  at 
Hull,  who  after  examining  her  afloat,  but 
not  making  a  regular  survey,  advised  his 
principals  not  to  buy  her.     He  was  called 
as  one  of  the  witnesses  for  the  defendant. 
Messrs.  Dudgeon  were  owners  of  two 
steamers  running  between  London  and 
Gottenburgh  for  goods  and  also  carrying 
passengers.     They  were  called  the  Mary, 
and  the  Louisa  and  Fanny,     One  of  them, 
the  Louisa  and  Fanny,  met  with  a  colli- 
sion, and  Messrs.  Dudgeon  resolved  to 
repair  the  Pans,  and  run  her  on  this  line, 
and  to  change  her  name  to  the  Frances, 
in  compliment  to  the  daughter  of  one  of 
the  partners.     She  was  put  in  the  dry 
dock  and  scraped  perfectly  clean.  Messrs. 
Dudgeon,  who  were  called  as  witnesses 
on  their  own  behalf,  swore  distinctly  that 
they  beheved  her  to  be  quite  capable  of 
being  made  fit  for  the  service ;  that  orders 
were  given  to  Mr.  Harrington,  a  marine 


surveyor  and  engineer,  to  see  iha 
was  properly  repaired;  and  that 
people  at  Millwall  were  instmcted  t< 
cute  whatever  repairs  were  reqnirec 
that  there  was  no  stint  whatever  as  ' 
amount  of  the  repairs,  and  that  the) 
and  still  beheved  she  was  made  seaw< 
Mr.  Harrington  confirmed  this ;  and 
positive  testimony  that  everythini 
done  that  was  required,  and  that  : 
opinion  she  was  made  a  thoroughly 
strong  ship.  The  old  boilers  bemg 
out,  me  boiler  space  was  all  open  to 
but  the  ceiling  was  only  partly  ren 
and  the  cement  was  not  removed 
so  that  the  whole  of  *the  inside  wa 
visible.  There  was  contradictory  evi 
amongst  the  skilled  witnesses  i 
whether  the  removal  of  the  oeilini 
the  cement  was  necessary  or  not. 
Harrington  swore  positively  that  i 
not  at  all  required.  There  was  fl 
evidence  on  the  part  of  the  plai 
shipwrights  and  dock  people  that  ( 
thing  was  done  that  was  requisit 
was  difficult  to  dissect  the  accounts 
to  say  how  much  was  due  to  the  pi 
in  of  new  boilers  and  how  much  i 
repairs  of  the  hull,  and  the  work 
done  by  the  plaintiffs'  own  workm 
was  difficult  to  ascertain  the  money 
of  what  was  done,  but  there  was  evi 
that  a  great  deal  had  been  done  and 
expense  incurred.  It  appeared,  hoir 
clearly,  as  a  fact,  that  the  screw  tonni 
left  untouched  and  was  in  a  decayed 
The  surveyor  of  the  Board  of  T^rad 
veyed  the  outside  of  the  hull,  but,  < 
it  was  said  to  want  of  time,  she  w 
surveyed  inside,  and  consequently  d 
obtain  a  passengers'  certificate,  and 
mately  sailed  for  Gk)ttenburgh  on  the 
February,  1872,  without  one.  In  the : 
time  the  Frances  had  been  insured, 
was  a  little,  but  very  little,  discre 
between  the  witnesses  as  to  wha 
said  at  the  time  of  making  the  insn 
The  clerk  to  the  broker  said  that  th 
then  of  what  he  said  to  the  defen 
representative  was  that  the  Frances 
steamer  which  Dudgeon  had  taken 
change ;  that  he  had  thoroughly  re 
her — was  going  to  put  her  into  hi 
tenburgh  trade  similar  to  the  Louis 
Fanny  and  the  Mary.  On  cross-ei 
ation  he  stated  that  ho  did  say  A 
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"thoroughly  repaired,"  but  did  not,  he 
*^^lt,  Bay  "practically  rebuilt,*'  and 
^^   if  he  said  she  was  "  new,"  he  must 
^^e  said  it  in  the  sense  "  new  to  that 
^''^de,"  The  underwriter's  representatiye 
f^^  that  several  ships  were  laid  before 
-uun  for  time  policies  on  steamships,  that 
^  Q^ixderwrote  without  remark  those  which 
*^^    luul  previously  known,  and  amongst 
^'^becrs  the  Louisa  and  Fanny  ^  which  he 
kz&e^vr  as  a  first-class  steamer  engaged  in 
Ao  Gottenburgh  trade,  but  that  he  did 
^o%  Imow  whether  those  steamers  carried 
Messengers  or  not.    When  he  came  to  the 
i^ncs.9sce«  he  asked  what  she  was,  and  as 
ndKriy  as  he  could  recollect  the  answer 
W'ma,  "  She  is  a  new  Gottenburgh  steamer 
^ik^    the  Louiia  and  Fanny.    I  do  not 
to  say  she  is  a  new  vessel.    She  is 
old  boat  bought  by  Dudgeon,  who  has 
a  lot  of  money  on  her,  and  she  has 
thoroughly  repaired  and   virtually 
t."    On  the  3rd  of  February,  1872, 
thready  stated,  the  Frances  scuUed  for 
C^'Ottoibargh  with  some  machinery  on 
doo^  but  no  other  cargo,  so  that  she  was 
^oix^what  crank.    As  soon  as  she  got  out 
'^o  8ea  she  began  to  make  water.     There 
'^^a    no  weather   to   justify  this;    and 
"^liioiigh  there  was  some  discrepancy  be- 
'^'^•'een  the  witnesses  as  to  the  quantity  of 
'^^^kter  she  made,  it  was  certainly  more  than 
^^oold  be  accounted  for  by  any  weather  she 
5^^4with.  She  arrived  safe  at  Gottenburgh. 
in  she  got  into  smooth  water  she 
to  leak,  and  though  she  was  ex- 
the  cause  of  her  making  water 
^^O'old  not  be  discovered.     She  took  on 
a  cargo  of  oats  and  iron,  and  a  deck 
•Tgo  of  wood,  and  sailed  on  the  11th  of 
^elnroary  at  7  a.m.  for  London.   All  went 
^^rell  till  the  morning  of  the  12th  of  Fe- 
\>Txiary  when  she  had  got  out  of  Vigo 
Sound  into  the  open  sea.     Then  it  began 
to  How.    There  was  contradictory  evi- 
denoe  as  to  the  weather ;  but  the  evidence 
™5**t  favourable  for  the  defendant  ad- 
**^tted  that  it  blew,  that  there  was  a  heavy 
^uixig  sea^  and  that  it  was  necessary  to 
J^  a  sail  over  the  stoke-hole  to  prevent 
"®  Bca  firom  getting  in.     The  evidence 
'^^P^  &vourable  for  the  plaintiffs  made  the 
^^^^  a  gale,  but  not  such  as  would  make 
*5Qod  ship  behave  as  the  Frances  did. 
^  agreed  that  she  began  to  labour  and 
to  iiuu»  water  so  that  uie  fires  were  put 


out.  Part  of  the  deck  cargo  was  thrown 
overboard  and  the  fires  relighted  with 
the  rest.  After  twelve  hours  of  pumpiifg 
the  pumps  got  choked  with  the  oats. 
There  was  evidence  that  if  the  screw 
tunnel  had  been  in  proper  order  this  would 
not  have  happened.  All  hands  were  en- 
gaged  in  baling  to  save  the  ship.  On  tho 
night  of  the  14th  of  February,  having  as- 
certained whereabouts  they  were  by  tho 
Spurm  Light,  they  endeavoured  to  get  to 
Hull.  The  ship  being  waterlogged  did 
not  readily  answer  her  helm.  Partly  from 
this  and  partly  from  the  thickness  of  the 
weather  the  ship  went  ashore  on  the  morn- 
ing of  the  15th  of  February,  about  5 
a.m.,  having  been  in  this  state  of  distress 
since  the  morning  of  the  12th  of  Febru- 
ary. One  of  the  boats  was  swamped, 
but  the  crew  were  all  saved  by  a  fishing 
smack.  Part  of  the  cargo  waa  afterwards 
saved,  but  the  vessel  could  not  be  got 
ofi*,  and  broke  in  two,  and  finally,  after 
some  months,  went  completely  to  pieces. 
There  was  very  contradictory  evidence 
from  surveyors  who  had  seen  the  wreck 
as  to  the  state  and  condition  of  the  plates, 
&c. 

When  the  evidence  was  completed  I 
stated  to  the  counsel  that  I  proposed  to 
ask  the  jury,  on  the  merits,  seven  questions, 
which  I  reduced  to  writing.  These  were, 
First,  was  the  representation  made  by  the 
broker  at  the  time  of  the  making  of  the 
insurance  as  to  the  condition  of  the  vessel, 
and  as  to  the  extent  of  the  examination, 
substantially  correct  ?  Secondly,  did  that 
representation  involve  in  it  a  statement 
that  the  vessel  was  to  carry  passengers, 
and,  consequently,  had  been  surveyed  by 
the  Board  of  Trade  ?  Thirdly,  was  there  a 
concealment  from  the  underwriter  of 
anything  materially  affecting  the  insur- 
ance which  the  plaintiffs  knew,  and  the 
underwriter  did  not  ?  Fourthly,  was  the 
fact  that  the  ship  had  not  been  surveyed 
and  certified  for  passengers,  under  the 
circumstances,  one  which  was  material  ? 
Fifthly,  was  the  vessel  seaworthy  when 
she  started?  if  not,  Sixthly,  was  this 
known  to  the  plaintiff's  ?  Seventhly,  was 
that  unseaworthiness  the  cause  of  the  loss  ? 

Neither  side  suggested  any  other  ques- 
tion, and  the  counsel  addressed  the  jury. 

In  summing  up,   I  explained  to   the 
jury  that  though  in  a  time  policy  there  is 
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BO  implied  warranty  of  seaworthiness,  yet 
that  any  representation  made  to  an  nn- 
derwriter  is  treated  as  the  basis  of  the 
contract ;  and  if  (whether  innocently  or 
knowingly)  there  is  a  substantial  dif- 
ference between  the  representation  and 
the  fact,  making  the  risk  materially 
greater  than  represented,  the  policy  is  not 
binding ;  and  that  a  concealment  of  some- 
thing known  to  the  assured  and  not 
known  to  the  underwriter,  which  would 
materially  make  the  risk  greater,  has  the 
same  effect.  I  pointed  out  to  them  that 
there  were  two  questions  of  fact  for  them 
as  to  the  representation ;  first,  what  was 
the  effect  of  the  representJEktion ;  secondly, 
was  it  substantially  true  P  I  assumed,  if 
I  did  not  in  express  terms  say,  that  the 
loss,  on  this  evidence,  was  a  loss  by  the 
perils  of  the  sea,  but  that  the  question 
whether  the  assured  could  recover  for  such 
a  loss  might  depend  upon  the  answers  to 
the  fifbh,  sixth  and  seventh  questions ; 
telling  them  that  in  asking  the  seventh 
question  I  did  not  mean  to  ask  them 
whether  it  was  the  sole  or  immediate 
cause  of  the  loss,  but  whether  the  making 
water  was  occasioned  by  nnseaworthiness, 
and  the  loss  arose  from  her  being  water- 
logged in  consequence  of  that  unseaworth- 
iness, so  that  it  would  not  have  happened 
but  for  the  unseaworthiness. 

The  jury,  after  being  out  some  hours, 
could  not  agree  on  their  answers  to  the  first, 
fifth  and  seventh  questions.  They  were 
desired  to  endeavour  to  agree.  After  I  had 
left  the  Court  thoy  agreed  on  their  answer 
to  the  first  question,  but  were  finally  dis- 
charged without  agreeing  on  the  fiftn  and 
seventh.  Their  written  answers  finally 
taken  were,  to  the  first  question.  Yes ;  to 
the  second,  third  and  fourth.  No ;  to  the 
fifth.  The  jury  cannot  agree;  to  the 
sixth.  No ;  to  the  seventh,  The  jury  can- 
not agree.  On  these  findings  I  directed 
the  verdict  to  be  entered  for  the  plaintiffs 
on  the  third  and  sixth  issues. 

In  the  ensuing  toim  a  rule  for  a  new 
trial  was  obtained  by  Sir  John  Karslake, 
generally.  It  was  agreed  that  if  the 
plaintiffs  were  entitled  to  retain  the 
verdict,  it  should  be  ascertained  by  an 
average  adjuster  what  deduction,  if 
any,  should  be  made  for  salvage.  Cause 
was  shewn  during  the  last  term  before 
the    Lord    Chief  Justice,   my    brother 


Quain,  and  myself,  but  my  Lcnrd  h 
been  absent  from  Court,  on  acocni 
indisposition,  during  a  considerable 
of  the  argument,  he  takes  no  part  i 
judgment,  which  is  that  of  my  bi 
Quain  and  myself  alone. 

We  think  tibat  the  defendant  is  -en 
to  treat  the  case  as  if  the  jury  had  ans^ 
the  two  questions  on  which  they 
unable  to  agree,  in  his  fiEkvour ;  anc 
if,  on  that  supposition,  the  plaintifiBi 
not  be  entitled  to  retam  their  verdict^ 
there  should  be  a  new  trial  to  asoi 
the  facts.  The  points  made  on  the 
ment  were — first,  that  the  verdict 
the  representation  was  substantiallj 
rect  was  not  consistent  with  the  a 
finding,  that  the  jury  could  not  agi 
to  whether  the  ship  was  in  &ct  seawo 
or  (as  we  think  that  the  defenda 
entitled  to  treat  the  case  for  the  pu: 
of  the  argument)  a  finding  that  sh< 
not  seaworthy,  or  at  least  that  this 
ing  was  against  the  weight  of  the  avid 
No  complaint  was  made  of  the  directi 
point  of  law  as  to  this  question.  We  t^ 
however,  that  it  was  a  question  for  the 
what  the  effect  of  the  representation 
and  that  they  might  properly  think  i 
not  involve  a  representation  that 
vessel  was  actually  made  seaworthy 
only  that  the  plaintiffs  had  bona  fide  < 
without  stint  or  scamping,  all  that 
potent  advisers  thougnt  necessary  ti 
the  vessel  in  thorough  repair,  and  rei 
ably  believed  that  their  outlay  had 
sufficient  to  make  her  fit  for  the  sei 
If  the  jury  took  this  view  oi  the  r 
sentation  we  think  they  might  rei 
ably  find  on  this  evidence  that  it  was 
stantially  true,  even  though  the  vi 
owing  to  some  oversight  or  neglect  01 
part  of  those  superintending  the  rej 
was  not  in  fact  made  seaworthy, 
other  points  made  were  that  if  the  v 
was  not  seaworthy,  and  the  loss 
caused  by  the  unseaworthiness,  the  v 
was  not  lost  by  the  perils  insured  ags 
and  that  the  verdict  on  the  third 
should  not  therefore  have  been  enl 
for  the  plaintiffs.  And  that  thougl 
jury  found  that  the  plaintiffs  did  not  1 
of  the  unseaworthiness,  that  did  not 
prove  the  substance  of  the  sixth  i 
We  think,  however,  that  even  if  the 
had  expressly  found  that  the  vessel 
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ifli  se&^OTihy,  and  that  the  loss  was  oc- 
sMDoned  bj  that  anseaworthincss  it  would 
kiaTe  afforded  no  answer  to  the  action,  and 
that  the  substance  of  the  sixth  plea  would 
not  have  been  proved.     The  judgment  of 
this  Court  on  tiie  demurrers  in  Thompson 
y.Hopper  (13)  has  never  been  reversed,  and 
vbmdmg  on  us.  In  the  case  of  Thompson 
popper  (13),  on  appeal,  there  was  much 
^'^'ct^on  and  difference  of  opinion  as  to 
^nat  was  the  proper  guide  to  be  given  to 
*J^on  the  question  whether  the  unsea- 
^orUuiiegg  caused  the  loss.  Had  the  find- 
^^  of  tibe  jury  been  in  fiavour  of  the 
^^ciidant  on  the   sixth  question,  I  in- 
Z^^ted  to  endeavour  to  raise  the  precise 
J^?^^s  for  a  Court  of  Appeal.  As  it  is,  that 
2^^^  does  not  arise.  Thompson  v.  Hopper 
^    J%  on  demurrer,  decides  that  there  is, 
^  ^Uch  a  case  as  the  present,  no  warranty 
Seaworthiness  at  all ;  and  that  even 
^e  assured  knowingly  send  a  vessel 
^Qft  in  an  unseaworthy  state,  it  affords 
I  ^**^wer  to  an  action  on  a  time  policy  for 
not  shewn  to  have  been  produced 
tliat  unseaworthiness.      But  in  the 
case  it  was  decided  that  if  the  as- 
sent her  out  in  a  state  not  fit  to  go 
knowing  it^  and  the  loss  was  pro- 
by  that  unseaworthiness,  it  does 
ibrd  an  answer.    Lord  Campbell  says, 
'  p.  191,  '^  But  it  is  a  maxim  of  our  in- 
irance  law,  and  of  the  insurance  law  of 
1  commercial  nations,  that  the  assured 
uinot  seek  an  indemnity  for  a  loss  pro- 
^need  by  their  own  wrongful  act.     The 
)laiziiiff8'  counsel  said  truly  that  the  perils 
of  tbe  sea  must  still  be  considered  the 
'^ximate  cause  of  the  loss ;    but  so  it 
^ould  have  been  if  the  ship  had  been 
Kottled  or  sunk  by  being  wilfully  run  upon 
I  rock.  .  .  .  According  to  the  statement 
in  this  plea,  the  plaintiffs  efficiently  caused 
^  loB8  by  their  wrongful  act.*'     This 
P^ROieiit  proceeds  on  the  same  principle 
«»fi»tof  Bctt  V.  Carstairs  (12),  where  it 
^w  held  that  a  ship  having  been  captured 
^  condemned,  for  want  of  proper  docu- 
?®^*8,  the  shipowners  could  not  recover 
^  the  loss,  though  the  owner  of  goods, 
"  Jtoi  ong  of  ^Q  shipowners,  might  re- 
^^  on  a  policy  on  goods.     The  reason 
9*^"®  distmction  is  pointed  out  by  Lord 
H^horongh :  **  The  owner  of  goods  was 
noi  haUe  to  suffer  in  respect  of  his  insu- 
Jliw  8pm,  48.-ttJ3. 


ranee  on  account  of  any  defect  in  the  do- 
cuments belonging  to  the  ship,  with  the^ 
procurement  or  existence  of  which  he  has 
no  concern.  ...  In  the  present  case,  on 
the  ground  that  the  three  subjects  of  in- 
surance were  condemned  on  account  of 
the  common  default  of  all  the  proprietors 
in  their  joint  character  of  shipowners  .  .  . 
we  are  of  opinion  that  the  assured  cannot 
claim  from  the  underwriters  an  indemnity 
for  a  loss  thus  occasioned  by  themselves." 
At  the  time  when  Bell  v.  Carstairs  (12) 
was  decided  there  were  no  special  plea«, 
everything  being  open  under  the  general 
issue ;  but  it  is  clear,  we  think,  that  the 
effect  of  this  judgment  would  have  been 
(after  the  new  rules)  to  support  a  plea  in 
confession  and  avoidance  to  this-  effect : 
"  True  it  is  that  the  ship  was  lost  by  a 
peril  insured  against,  to  wit,  capture,  but 
the  loss  was  occasioned  by  the  fault  of 
the  plaintiffs  themselves,  and  therefore 
the  underwriters  are  not  bound  to  indem- 
nify them  against  it."  We  are  bound  by 
authority  to  hold  that  there  is  no  war- 
ranty of  seaworthiness  in  this  policy,  and 
the  jury  have  negatived  knowledge  on 
the  part  of  the  plaintiffs.  We  think,  there- 
fore, that  we  cannot  hold  that  the  remain, 
ing  averments  in  the  sixth  plea,  even  if 
proved,  would  shew  that  the  loss  was  oc- 
casioned by  a  wrongful  act  on  the  part  of 
the  plaintiff,  and  consequently  that  the 
substance  of  the  pica  was  not  proved. 

But  a  further  question  is  raised  on  the 
third  issue.  It  is  said,  and  we  agree,  that 
an  underwriter  is  not  bound  to  indem- 
nify the  assured  against  every  loss  that 
occurs  during  the  period  insured,  but 
only  against  those  occasioned  by  perils 
insured  against.  And  if  the  damage  or 
loss  arises  from  no  unusual  cause,  though 
the  winds  and  the  waves  may  be  con- 
cerned in  it,  the  loss  is  wear  and  tear ;  for 
which  the  underwriter  is  not  respon- 
sible. If  there  has  been  an  unusual  cause, 
it  is  perils  of  the  sea,  for  which  he  is 
responsible — Magnus  v.  Buttemer  (17)  ; 
Patcrson  v.  Harris  (1 8)  ;  and  The  Mer- 
chants''  Trading  Company  v.  The  TJni" 
versal  Marine  Company,  not  reported. 

(17)  11  Com.  B.  Kep.  876;  e.  c.  21  La^r  J. 
Rep.  (n.s.)  C.P.  119. 

(18)  1  B.  &  S.  336  ;  8.  c.  30  Law  J.  Rep.  (n.b.) 
Q.B.  ^4. 
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Bat  in  all  casoa  the  law  regards  the 
proximate  canse  of  the  loss.  And  it  wonld 
be  difficult  to  find  a  better  example  of 
>vhat  Lord  Ba^on  calls  the  infinities  of 
the  "  Causes  of  causes,  and  their  impul- 
sion one  on  the  other "  than  is  afforded 
bj  this  case.  The  ship  perished  because 
she  went  ashore  on  the  coast  of  York- 
shire«  The  cause  of  her  going  ashore 
was  partly  that  it  was  thick  weather,  and 
she  was  making  for  Hull  in  distress,  and 
partly  that  she  was  unmanageable  be- 
cause full  of  water.  The  cause  of  that 
cause,  viz.,  her  being  in  distress  and  full 
of  water,  was  that  when  she  laboured  in 
the  rolling  sea  she  made  water,  and  the 
canse  of  her  making  water  was  that  when 
she  left  London  she  was  not  in  so  strong 
and  staunch  a  state  as  she  ought  to  have 
been.  And  this  last  is  said  to  be  the 
proximate  cause  of  the  loss,  though  since 
she  left  London  she  had  crossed  the  North 
Sea  twice.  We  think  it  would  have  been 
a  misdirection  to  tell  the  jury  that  this 
was  not  a  loss  by  perils  of  the  seas,  even 
if  so  connected  with  the  state  of  unsea- 
worthiness as  that  it  would  prevent  any- 
one who  knowingly  sent  her  out  in  that 
state  from  recovering  indemnity  for  this 
loss. 

Two  cases  were  on  the  argument 
relied  on,  viz.,  Fawctis  v.  Sar afield  (14) 
and  The  Merchants'  Trading  Company  v. 
The  Universal  Marine  Company  (not  re- 
ported, but  of  the  judgment  in  which 
we  havebeen/umished  with  a  copy).  Wo 
think  neither  case  conflicts  with  our  de- 
cision. In  Fawcm  v.  Sarsfield  (14)  the 
plaintiff"  claimed  on  a  time  policy  on 
ship  for  the  loss  sustained  by  putting  into 
a  port  of  distress,  and  there  unloading 
and  repairing  the  vessel,  which  had  be- 
come leaky,  as  the  declaration  alleged, 
by  the  perils  of  the  seas.  The  plea  which 
the  arbitrator  found  to  be  true  in  fact  was 
that  the  ship  was  unseaworthy  and  met 
with  no  exti-aordinary  peril,  and  that  the 
leakiness  arose  *'  by  and  from  the  said 
bad  and  defective  condition  of  the  vessel, 
and  the  exposure  of  the  vessel  to  the  usual 
and  ordinary  force  and  violence  of  the 
wind  and  waves  on  that  voyage.*'  This 
seems  to  be  an  allegation  that  the  loss 
was  from  wear  and  tear,  aggravated  by 
the  original  bad  state  of  the  vessel,  and  if 


so  the  plea  was  no  doubt  good.     I: 

Merchants*  Trading  Company  v.  Th^ 

versal  Marine  Company  (not  reportc 

appears  that  the  action  was  on  a  ^ 

policy  on  the  ship  Oolden  Fleece  fro 

Mersey  to  Cardiff,  whilst  there,  and  t 

to  Alexandria.  On  the  trial  before  m 

ther  Lush  it  was  proved  that  the  ( 

Fleece,  being  to  all  appearance  seaw 

left  the  Mersey  with  a  few  tons  of  o 

board,  and  therefore  substantially  i 

last,  and  arrived  safe  at  Cardiff, 

she  went  into  the  docks,  and  there  1 

a  full  cargo  consisting  of  2,000  i 

coals.     She  left  the  docks  and  anc 

in  the  Penarth  Beads,  outside  Can 

the  morning,   and  on  the  same 

whilst  riding  at  anchor,  suddenly 

with  water  and  foundered,  there 

neither  wind  nor  sea,  nor  anything 

count  for  the  going  down.     The  er 

of  those  on  board  when  she  sunk 

to  have  been  such  as  to  make  it  pr 

that  one  of  the  coal  ports  had  givei 

not  having  been  properly  secured 

tliis  my  brother  Lush  appears  to 

correctly  explained  to  the  jury  tl 

when  she  started  on  the  voyage  frc 

Mersey,  she  was'  not  seaworthy,  it 

defence ;  and  he  further  told  the  joi 

the  underwriters    were  answerab 

casualties  arising  from  the  violent 

of  the  elements  as  distinguished  fri 

silent,  natural,  gradual  action  of  tl 

ments  upon  the  vessel  itself,  which 

properly  belonged  to  wear  and  teat 

what  the  underwriters  insured   f 

were  casualties  that  might  happe 

not  consequences  which  must    h 

He  told  the  jury  that,  under  the  c 

stances  proved  in  the  case  before 

the  one  question  which  wonld  solv 

was  this :  Was  the  leak  from  whi 

vessel  foundered  attributable   to 

and  violence  from  without,  or  from 

ncss  from  within?     For,  that  if 

not  attributable  to  perils  of  the  sea 

is,  as  he  explained  it,  the  violent  ac 

the  elements  from  without,  or  anj 

casualty  involved  in  perils  of  the  sc 

jury  could  come  to  no  other  com 

than  that  it  was  due  to  an  inher< 

firmity  of  the  ship  itself.     On  this 

tion  the  jury  found  for  the  deft 

The  verdict  was  entered  for  the  deft 
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both  on  the  plea  denying  seaworthiness 
and  on  that  denying  that  the  loss  was  by 
perils  of  the  seas,  and  the  Court  of  Com. 
mon  Pleas  refused  a  rule  for  a  new  trial, 
bolding  the  direction  unexceptionable. 
And  we  quite  agree  that  the  direction  was 
unexceptionable ;  for  if  the  vessel  was  so 
weak  as  to  give  way  from  the  mere  pres- 
sure of  the  water  on  her  port,  without 
inythiDg  more,  the  proximate  cause  of 
the  loss  was  that  weakness.  But  it 
scaroely  needs  pointing  out  how  very  dif- 
ferent the  &cts  proved,  as  regards  the 
kw  of  the  Oolden  Fleer,e,  wore  from  those 
prored  in  the  present  case  as  to  the  loss 
of  the  Frances,  which,  however  unsea- 
worthy  she  may  have  originally  been 
when  leaving  London,  had  crossed  the 
North  Sea  twice,  and  was  finally  lost  bo- 
CMise  she  went  ashore,  after  contending 
with  the  winds  and  waves  during  some 
days.  We  have,  therefore,  come  to  the 
conclusion  that  the  rule  should  be  dis- 
charged. No  point  was  reserved  at  the 
trial,  but  we  give  the  defendant  leave  to 
ippeal  on  all  questions  arising  on  the 
findings  of  the  jury  and  the  direction  as 
to  the  first  six  pleas.  We  give  no  leave 
to  appeal  on  the  issue  on  the  seventh  plea 
M  to  the  supposed  illegality. 

Bide  discharged. 


Altornejrs—CattarDP,  Jehu  &  Cattariis,  for  plain- 
tift ;  HoIlamB,  Son  &  Cowaixl,  for  dcfenclant. 


1874.     1       ncKERiNG  (appellant)  v. 
Jane  3.   J  MABsn  (respoiidcmt). 

Anmiah-^TJie  Dogs  Act,  1871  (84  cj-  35 
^«c/.c.  56),  s.  2 — Tower  to  order  Dangerous 
"'^  to  he  Destroyed, 

rnJer  the  Dogs  Act,  1871  (34   ^  35 

^j'^-  c.  56),  s.  2,  a  Court  of  summary  juriS' 

^idioii  may  order  a  dangerous  dog  to  he  (?<?- 

^Twcd,  v?Uhout  giving  the  ovnier  the  option 

^/  keeping  it  under  proper  control, 

[For  the  report  of  the  above  case,  see 
*2Law  J.  Bcp.  (N.s.)  M.C.  143.] 
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Marine  Insurance — Conceolmcfiit  ofMate^ 
rial  Fact — Over^valuation  of  Goods — 
Speculative  Rislc, 

WJiere  the  insurer,  in  effecting  a  marine 
policy,  does  not  disclose  to  the  undenvriter 
the  fact  iliat  the  goods  insured  are  largely 
over^valued,  it  is  a  question  for  the  jury 
wJiether  the  concealment  is  material,  having 
regard  to  the  reasonable  practice  of  under- 
writers. 

In  an  action  upo^i  three  voyage  policies 
upon,  a  ship  it  appeared  that  the  first  was 
on  commissions  on  goods  valued  at  14,700Z., 
the  commissions  being  valued  at  l,500i.  ; 
the  second  on  profits  on  charter  valued  at 
280Z. ;  tlie  third  on  spirits  valued  at  2,8001, 
The  price  of  goods  put  on  board  the  vessel, 
including  cost,  charges  and  insurance 
amounted  In  the  whole  to  something  less 
tlian  8,0007.,  the  various  insurances  on  the 
goodsincludlng profits  a/mounted  to\Ai,O00h, 
and  In  addition  to  these  there  was  the  insur- 
ance  on  commissions  of  1,500Z.,  and  a 
further  insurance  of  1,0007.  on  safe  arrival. 
With  regard  to  the  spiriis,  the  cost,  charges 
and  insurance  amounted  to  9737.,  while  for 
insurance  they  were  valued  at  2,8007. 
Evidence  having  been  given  that  it  was 
material  to  undenvriter s  to  knoio  the  extent 
of  the  over-valuation  when  It  was  to  such  an 
extent  as  appeared  in  this  case,  as  the  risk 
was  then  considered  a  speculative  risk,  the 
jury  found  tJuit  the  valuations  were  excessive, 
that  it  was  material  to  the  underwriters  to 
know  that  tJiey  ivere  excessive,  and  that  the 
fact  that  they  were  excessive  was  concealed 
from  the  underwriters,  but  that  there  was 
no  sufficient  evlde7ice  of  fraud  : — Held, 
that  it  was  the  duty  of  the  iimirer  to  dis- 
close everything  which  would  affect  the  judg* 
meat  of  a  rational  undenvriter  governing 
himself  by  the  prlnclp^Jis  and  calculations  on 
which  undenvriter s  do  in  proA^tlce  act,  and 
that  therefore  the  junj  were  justified  in  finding 
that  the  over-valuation  was  a  material  faci 
which  ought  to  have  been  and  ivas  not  dis- 
closed, and  that  %ipon  this  finding  the 
underwriters  were  entitled  to  the  verdict. 

This  was  an  action  on  throe  voyage 
-policies  on  the  ship  Da  Capo,  The  facts, 
pleadings   and  arguments  are  so  fully 
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referred  to  in  the  judgment  of  the  Court, 
that  it  is  quite  unnecessary  to  repeat 
them. 

Sir  H.  James,  WatJcin  WiUiams  and 
Lanyoii,  for  the  defendant,  cited  Garter  v. 
Boehm  (1),  Riclcards  v.  Murdoch  (2),  The 
New  York  Bowery  Fire  Lisurance  Company 
V.  TJie  New  York  Fire  Insturance  Comparyy 
(3),  Amould  on  Marine  Insurance^  vol  1, 
4th  edit.  511,  PhiUips  oih  Insurance^  sect. 
531,  537,  Buer  on  Ma/rine  Insv/rance^  vol. 
2,  p.  388. 

Butt  and  F.  M.  White  (Sir  J.  Karslake 
with  them),  in  support  of  the  rule,  cited 
Diier  on  Insurance,  vol.  2,  p.  518  (note), 
Ilaywood  v.  Eodgers  (4),  and  Beckwith  v. 
Sydehotham  (5). 

Gur.  adv.  vult. 

The  judgment  of  the  Court  (6)  was 
(on  May  27)  delivered,  as  follows,  by 

Blackburn,  J. — This  was  an  action  on 
three  policies  of  insurance  by  the  ship  Da 
Capo,  on  a  voyage  to  Wladiwostock,  all 
dated  on  the  1st  of  May,  1871.  The  first 
was  on  commissions  on  goods  valued  at 
1  l',700Z.,  the  commissions  being  valued  at 
1,6001.  The  second  was  on  profits  on 
charter,  valued  at  280?.  The  third  had 
originally  been  on  goods,  but  by  an  en- 
dorsement on  the  policy  it  had  become 
on  222  casks  of  spirits,  valued  at  2,800?. 
The  material  pleas  were  that  the  ship  was 
not  lost  by  tlie  perils  insured  against,  and 
that  there  had  been  a  concealment  of  a 
material  fact.  Particulars  were  given  of 
this  last  plea ;  the  one  on  which  the  ques- 
tion before  us  turns  was  that  the  insured 
knew  and  concealed  from  the  defendant 
that  insurances  were  made  by  him,  and 
others  in  concert  with  him,  on  interests 
alleged  to  be  at  risk  in  the  vessel  on 
values  greatly  exceeding  the  actual  value 
of  those  interests.  The  case  came  on  to 
be  tried  before  my  brother  Hannen.  It 
appeared  in  evidence  that  Wladiwostock 
is  a  harbour  south  of  what,  in  1870,  was 
the  customs'  line  of  Hussia.     It  was  in- 


(1)3  Burr.  1006. 

(2)  10  B.  &  C.  627. 

(3)  17  Wend.  (Amorican)  359. 

(4)  4  Ejist  690. 
6)  1  Campb.  116. 
6)  Blackburn,  J. ;  LubIi,  J. ;  and  Archibald,  J. 
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tended  by  the  Busaian    Gbvemme 

bring  their  customs'  line  lower  den 

as  to  include  Wladiwostock  with: 

and  this  was,  in  fact,  done  in  Eebi 

1871.     Richard  Dieckman  was  the 

son  interested  in  these  policies.    He 

in  substance  this  account  of  the  in 

tion:  Having  learned  that  this  d 

was   in  contemplation,   and  beliefvi 

would    make    idiipments    to  Wlac 

tock  very  profitable,  be  entered  i 

speculation  with  one  Weneke,  by  • 

Weneke  was  to  purchase  a  ship  and 

ter  her  to  Dieckman,  who  was  to  p 

the  goods  he  considered  suitable  i 

market,  put  them  on  board,  and 

overland    to   Wladiwostock,   wber 

would  meet  them  and  sell  them.    T. 

Capo  was  accordingly  bought  by  Wi 

through  the   instrumentality  of   I 

man.    Dieckman  found  some  personj 

ing  to  send  out  some  goods  on  th 

venture.      Those  persons    insured 

goods  for  1,080?.     The  freight  on 

goods  was  fixed  by  bill  of  lading 

higher  rate  than  the  charter  freight. 

formed  the  subject  of  the  policy  o: 

fits  on  charter.     No  evidence  was 

as  to  the  value  of  the  goods  thas  ii 

for  1,080?.,  which,  therefore,  it  m 

taken,  were  fairly  valued.    Diecknu 

being  able,  for  want  of  funds,  to  : 

the  whole  vessel,  Weneke  purchased 

similar  to  those   purchased    by  ] 

man,  and  filled  up  the  vessel  with 

These   were   to  be  sold   by  Diec 

Under  these  circumstances  Diecknu 

Weneke  employed  brokers  at  HauQ 

to  procure   insurance,  and   those 

burg  brokers  employed  the  plaint 

the    record,    lonides    &    Ghapeau 

brokers  in  London,  to  procure  ins 

there.    A  slip  was  made  out  by  lot 

Chapeaurouge  on   the    29th   of   ] 

1871,  for  insurance  of  8,000?.  on  cc 

sions,  and  goods  per  Da  Capo  to 

wostock.     After  making  enquiries 

the    port,   which  was    quite    unl 

various    underwriters,  including  i 

presentative   of  the  defendant,  in 

tliis   slip   at   3^  per  cent.     NothL 

peared  on  the  face  of  this  slip  as 

future  declaration  or  valuation   i 

subject    matter  of   the  insurance 

from  the  conduct  of  all  partieSy  il 
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^^  been  nndersiood  thai  'the   interest 
^^   to  be    snbseqaently  declared   and 
^^"lod.    The  ELambnrg  broker,  towards 
^  end  of  April,  forwturded  to  lonides  & 
^^*^^pe8XiT0JigQ  a  paper  in  Qerman  de- 
clariiig  the  interest  to  be  on  spirits  with 
^'^taipated  profit,  however  high  or  low, 
^  on  other  goods,  with  anticipated  pro- 
^  &t  25  per  cent.     This  valuation  was 
rtainly  seen  bj  the    manager  of   the 
:>]rth    China    Company,    whose    name 
^8     on  the  sHp  before   that^of  the  de- 
idant'a  representative,  for  he  had  ini- 
•lod  it     He  stated^,  however,  that  he 
1  not  understand  German,  and  was  not 
what  was  in  it.     Whether  it  was 
seen  by  the  defendant's  representa- 
''e  or  not  was  left  in  doubt ;  but  in  sum- 
up  the  learned  Judge  treated  the 
as  if  it  had  been  seen  by  him  also, 
policies  were  then  made  out  and 
ea.    The  vessel  sailed  on  the  1st  of 
Ay,  and  on  the  18th  of  May  sunk  at 
n^    under  circumstances  making  it  very 
ifficnlt  to  understand  how  she  came  to 
'K&lc  unless  she  was  purposely  scuttled, 
t    Appeared  that  Weneke  had  insured 
^    ship  and  freight  at  a  fair  value,  but 
b<^  he  and   Dieckman  had    here   and 
•broad  insured  the  goods  which  they  had 
****  on  board  at  values  very  considerably 
^^K>ire  their  cost  price.  The  price,  includ- 
^^  eost^  charges  and  insurance,  amounted 
^     ihe  whole    to   something    less    than 
»OO0i. ;   the  various  insurances  on  the 
'^c^ds,   including    profits,  amounted    to 
^^Ont  14,0002.,  and  in  addition  to  these 
^^i^ewas  the  insurance  on  commissions 
1,500L,  and  a  further  insurance  of 
^^HDOL  on  safe  arrival,  so  that  the  assured 
■^^^l  to  receive  a  very  largo  profit  if 
^^air  venture  was  lost.     This  was  used 
^      an  argrnment  to  induce  the  jury  to 
^S'siw  the  inference  that  the  vessel  was 
^'^^J^poeely  scuttled  by  the  captain  in  com- 
p'^icitj  with  the  assured ;  but  besides  this, 
i^>«  defendant  contended  that  these  high 
^^nations  ought  to  have  been  disclosed 
^  the  assured.     The  highest  valuation 
''^  that  of  the  spirits.     It  appeared  in 
T^  evidence  that  the  cost,  charges  and 
^'^'liianco  of    the  222   casks  of  spirits 
*°Knmted    to   9732.,   and  for   insurance 
*^wero  valued  at  2,8002.     Dieckman, 
in  his  evidence,  justified  this  high  valua- 


tion by  saying  that  spirits  were  a  very 
profitable  article,  and  also  that  he  hoped 
and  expected  that  his  spirits  would  arrivo 
when  they  could  be  imported  duty  free, 
and  that  a  very  heavy  Russian  duty  was 
about  to  be  imposed  immediately  after- 
wards, which  would  have  the  effect  of 
raising  the  value  of  his   spirits  to  the 
level  of  duty  paid  spirits.     The  defend- 
ant called  underwriters,  who  gave  evi- 
dence, without  any  objection  being  made, 
that  it  was  material  to  underwriters  to 
know  the  extent  of  the  over-valuation 
when  it  was  to  such  an  extent  as  ap- 
peared in  this  case.     They  also  stated  in 
effect  that  where  the  valuation  was  exces- 
sive, the  risk  was  considered  a  specula- 
tive risk,  which  one  class  of  underwriters 
would  not  take  at  all,  and  another  class 
would  take,  but  only  if  a  sufficient  pre- 
mium was    offered;    that  25  per  cent, 
added  was  not  unusual,  and  that  in  one 
case   30  per  cent,   had   been   taken    by 
the  first  class ;  that  beyond  this  it  would 
be  a  speculative  risk.     On  this  evidence 
my  brother  Hannen  proposed  to  ask  the 
jury  seven  questions  :  J^rat,  whether  the 
goods  were  really  put  on  board  ?  Secondly, 
were  the  valuations  for  insurance  exces- 
sive ?    Thirdly,  if  excessive,  were  they  so 
made  with  a  fraudulent  intent?  Fourthly, 
whether  fraudulent  or  not,  was  it  mate- 
rial to  the  underwriter  to  know  that  the 
valuation  was  excessive  ?    Fifthly,  was  it 
concealed  from  the  underwriters  ?  Sixthly, 
was  the  vessel    lost  by  perils    insured 
against  ?     Lastly,  did  the  assured  know 
or  intend  that  the  vessel  should  be  cast 
away? 

The  counsel  for  the  defendant  admitted 
that  the  first  question  must  be  answeixid 
in  favour  of  the  plaintiffs.  The  other  six 
questions  were  asked  of  the  jury,  who 
answered,  that  the  valuations  were  exces- 
sive; that  there  was  not  sufficient  evi- 
dence to  shew  whether  they  were  made 
with  fraudulent  intent ;  but  that  whether 
fraudulent  or  not,  it  was  material  to  the 
underwriter  to  know  that  they  were  ex- 
cessive, and  that  that  was  concealed ;  that 
the  vessel  was  not  lost  by  the  perils  in- 
sured against,  but  that  they  had  not  suffi- 
cient evidence  to  shew  whether  the  as- 
sured knew  or  intended  that  the  vessel 
should  be  cast  away.     Some  attempts 
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were  made  to  get  the  jury  to  express  a 
farther  opinion  on  the  mode  in  which  the 
vessel  was  lost,  without  success.  The  ver- 
dict was  then  entered  for  the  defendant  on 
these  findings. 

In  the  ensuing  term  Mr.  Butt  obtained 
a  rule  nwiforanew  trial,  on  the  grounds 
of  misdirection,  as  to  the  conc^ment, 
and  as  against  evidence.  Delays  and 
difficnlties  came  in  the  way  of  hear- 
ing the  argument,  but  in  the  three  days 
next  after  last  term,  it  came  on  before  my 
brothers  Lush,  Archibald  and  myself.  Wo 
desired  the  counsel  for  the  present  to  con- 
fine themselves  to  the  question  whether 
there  was  any  ground  for  disturbing  the 
verdict  on  the  plea  of  concealment,  sup- 
posing that  pica  had  stood  alone,  or  the 
jury  had  been  discharged  on  the  other 
issue,  leaving  it  for  further  discussion, 
whether  that  would  finally  dispose  of  the 
rule.  We  have  come  to  the  conclusion 
that  there  is  no  ground  for  disturbing  the 
verdict  on  this  issue.  My  brother  Hannen, 
in  summing  up,  pointed  out  to  the  jury 
that  a  valuation  of  goods  for  the  purpose 
of  insui*anco  might  fairly  and  properly  be 
made,  taking  into  account  not  only  the 
original  cost  of  the  goods,  but  adding  an 
estimate  of  the  anticipated  profits  if  the 
goods  arrived  at  their  destination;  and 
that  opinions  might  vary  as  to  the  profit 
to  be  made  on  a  particular  venture.  He 
advised  them  not  to  find  the  valuation 
excessive  unless  they  thought  the  goods 
were  valued  with  an  addition  of  profit 
greater  than  could  be  expected  to  be 
realised  under  any  circumstances  which 
could  be  reasonably  contemplated.  This 
may,  perhaps,  be  too  favourable  to  the 
assured,  as  it  makes  the  question  whether 
there  is  an  excessive  valuation  or  not 
depend  on  whether  the  valuation  was  so 
high  as  to  amount,  in  part  at  least,  to  a 
wager ;  but  no  objection  on  that  ground 
can  be  taken  by  the  plaintiffs.  And  we 
think  that  the  evidence  here  was  such  as 
to  justify  the  jury  in  finding  that  the 
valuation  of  the  spirits,  at  least,  was  ex- 
cessive according  to  this  definition ;  and 
this  finding  cannot  be  considered  as 
against  the  weight  of  evidence.  The 
fiinding  that  the  excessive  valuation  was 
concealed  fit)m  the  underwriters  was  im- 
pugned on  the  ground  that  the  statement 


in  the  German  valuation,  that  the 
were  valued  with  anticipated  or  imaj 
profits,  be  the  same  high  or  low,  amc 
to  a  disclosure  that  the  valuation  ^ 
cessive.  As  to  this,  my  brother  H 
told  the  jury,  and  we  think  quito  pi 
that  in  the  absence  of  some  active  < 
tion,  the  assured  had  a  right  to  si 
that  an  underwriter  read  and  nnde 
the  documents  laid  before  him,  an 
if  he  did  not  understand  the  langa 
which  they  were  written  he  would  s 
a  translation ;  and  he  assumed, 
summing  up,  that  the  defendant's 
sentative  had  independent  notice  th 
valuation  contained  the  words,  **] 
however  high."  This  we  have  not 
in  the  notes  of  the  evidence,  but  it  pre 
was  so.  But  then  he  asked  the  jury  t 
sider  whether  that  was  a  disclosnn 
there  was  an  excessive  valuation  i 
sense  which  he  had  previously  exp 
to  them,  of  an  estimate  of  profits  f 
with  knowledge  that  it  had  no  fonn^ 
The  jury  must  be  taken  to  have 
that  it  was  no  disclosure,  and  wo  < 
say  that  they  were  wrong.  The  £ 
of  the  jury  that  the  concealmen 
material  was  impeached,  both  c 
ground  that  it  was  against  evidenc 
that  of  misdirection,  as  it  was  coni 
that  the  Judge  ought  to  have  told  th 
that  the  fact  of  an  excessive  val 
was  not  one  which  the  assured  was 
to  disclose.  It  is  perfectly  well  estal 
that  the  law  as  to  a  contract  of  insi 
differs  from  that  as  to  other  contraci 
that  the  concealment  of  a  materis 
though  made  without  any  &aadiil< 
tention,  vitiates  the  policy.  In  D 
Insurance^  vol.  2,  p.  388,  it  is  said- 
terms  in  which  the  general  rule  is  n 
stat^i  are,  that  it  is  the  duty  of  t 
sured  to  communicate  all  facts  thi 
material  to  the  risks,  and  which  a 
known  or  presumed  to  be  known  \ 
underwriter ;  but  these  terms  are 
guous,  and  the  first  and  necessary  ex 
is  by  what  criterion  the  material 
the  facts  alleged  to  have  been  con* 
is  proper  to  be  determined.  Is  th< 
gation  of  a  disclosure  limited  to  th< 
that  are  material  to  the  risks,  oon^ 
in  their  own  nature  ?  or  does  it  extc 
all  that  may  bo  deemed  material  1 
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^J'^^i^er,  and  would  probably  inflaence  his 
^'^iitiate  decision  ?  " 
So  admits  that  a  knowingly  falso  re- 
/^'^SBontation  of  a  matter  which,  though 
^^^^v^ajieons  to  the  risks,  may  affect  tho 
a^lgxaent  of  the  underwriter,  will  vitiate, 
cid    that  the  case  of  Sibbald  v.  HiU  (7) 
(    mxx  express  decision  of  the  Hoaso  of 
or^ds  to  that  effect.    Bat  ho  lays  it  down 
%     Ijeing  "the  most  reasonable  opinion 
iskt;    those  hcta  only  are  necessary  to  bo 
Lsoloscd  which  as  material  to  tho  risks 
L       -fcheir    ow}^    nature,  a    prudent    and 
cporienced  underwriter  would  deem  it 
)r  to  consider."  The  cases  and  proofs 
ipport  of  his  position  are  collected  at 
►  hot,  p.  518,  ei  seq.     It  was  argued  be- 
ns that  the  nature  of  tho  risk,  i.e., 
strength  and  seaworthy  qualities  of 
Da  Capo^Bsidi  the  probability  of  en- 
mtering  storms  on  the  vo^^age,  and  so 
~  1,  were  not  in  the  least  i^ected  by 
amount    at  which  the  goods  were 
vmlued,  which  is  no  doubt  true.     The  un- 
derwriter is  not  answerable  for  any  loss 
^Kxsasioned  by  fraud  of  tho  assured,  and 
^  'vras  argued  that,  therefore,  the  objcc- 
^lOTi  which  an  underwriter  might  have  to 
^^ke  a  risk  on  account  of  the  temptation 
W'hich  the  assured  might  have  to  mako 
••r:ay  with  tho  venture,  ought  not  to  be 
:cn  into  account.  Whether  Daer  would 
e  gone  so  far  as  this  is  not  clear,  but 
if  Ime  would,  the  Courts  in  America  have 
to  follow  him.  [See  the  case  of  The 
York  Bowery  Fire  Insurance  Company 
''-     ^le  New  York  Fire  Insurance  Company 
(3^  ].    In  that  case  the  plaintiffs  had  in- 
wo-^^  certain  property  against  fire,  and 
tHo  president  of  the  company  hoard  that 
tl*^  person  insuring  with  them,  or  at  least 
BOTxie  one  of  the  same  name,  had  been  so 
^^^^acky  as  to  have  had  several  fires,  in 
^^■^i  of  which  he  was  heavily  insured. 
*•  "®  plaintiffs  reinsured  with  the  defend- 
^^^  but  did  not  inform  them  of  this.    A 
tJ^  ^id  take  place ;  the  insured  came  upon 
^  plaintiffs,  who  camo  upon  tho  dofend- 
??**•     The  Judge  directed  the  jury  that 
^  this  information  given  to  the  president 
^  the  plaintiffs  was  intentionally  kept 
7^"C,  it  would  vitiate  the  policy  of  re- 
^'^ituice.     The  jury  found  for  the  plain- 


tiffs, but  the  Court  on  appeal  directed  a 
new  trial,  on  the  ground  that  the  con- 
cealment was  of  a  material  fact,  and, 
whether  intentional  or  not,  it  vitiated  the 
insurance.  It  is  to  be  observed  that  the 
excessive  valuation  not  only  may  lead  to 
suspicion  of  foul  play,  but  that  it  has  a 
direct  tendency  to  make  the  assured  less 
careful  in  selecting  the  ship  and  captain, 
and  to  diminish  the  efforts  which  in  case 
of  disaster  he  ought  to  make  to  diminish 
the  loss  as  far  as  possible,  and  cannot, 
therefore,  properly  be  called  altogether 
extraneous  to  tho  risks;  ^but  we  would 
scarcely  base  our  judgment  on  so  special 
a  ground.  Wo  agree  that  it  would  be 
too  much  to  put  on  the  assured  the  duty 
of  disclosing  everything  which  might  in- 
fluence the  mind  of  an  underwriter. 
Business  could  hardly  be  carried  on  if  this 
was  required.  But  the  rule  laid  down 
in  Parsons  on  Insurance  (vol.  1,  p.  495), 
that  all  should  be  disclosed  which  would 
affect  the  judgment  of  a  rational  under- 
writer governing  himself  by  the  princi- 
ples and  calculations  on  which  under- 
writers do  in  practice  act  seems  to  us  a 
sound  one.  We  do  not  think  any  of  the 
cases  cited  by  Duer  are  in  contravention 
of  it ;  and  applying  it  to  the  present  case, 
there  was  distinct  and  uncontradicted 
evidence  that  underwriters  do  in  practice 
act  on  the  principle  that  it  is  material  to 
take  into  consideration  whether  the  over- 
valuation is  so  great  as  to  make  the  risk 
speculative.  It  appears  to  us  a  rational 
practice.  We  think,  therefore,  that  the 
Judge  could  not  do  otherwise  than  leave 
this  question  to  the  jury,  and  that  their 
verdict  was  not  against  the  weight  of 
evidence,  and  should  not  be  disturbed. 
It  will  bo  for  the  counsel  on  both  sides 
to  consider  what  course  they  will  take 
as  to  the  rest  of  the  rule. 

Rule,  as  to  the  concealment,  dischargal. 


Attorneys — Stibbard  &  Cronshoy,  for  plaintiff; 
Hollams,  Son  &  Coward,  for  defendant. 


(2)  2  DowL  P.O.  263. 
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Adulteration  of  Food  or  Drhik — Green 
Tea  painted  or  faced  with  Pruman  Blue — 
Practice  in  Goinnierce  of  adulterating  Tea 
—Adulteration  of  Food,  ^c,  Act  (35  ^  3G 
Vict,  c,  74),  88.  2,  3. 

By  the  Adulteration  of  Food,  8fc.,  Act, 
35  8f  36  Vict.  c.  74.  8.  2,  "  Every  person 
who  shall  sell  atvy  article  of  food  or  drink 
with  which  to  the  knowledge  of  such  person 
any  ingredient  or  material  injurious  to  the 
health  of  perso7i8  eating  or  drinking  such 
article  has  been  mixed,  and  every  person 
who  sliall  sell  as  unadulterated  any  article 
of  food  or  drink,  or  any  drug  which  is 
adulterated,"  shall  for  every  such  offence  he 
liable  to  cert  am  prescribed  penalties, 

Tlie  appellant  was  charged  with  selling, 
as  unadulterated,  two  ounces  of  green  tea 
which  was  then  adulterated.  The  appellant 
kept  a  shop  for  the  sale  of  tea  and  coffee. 
M,  went  to  the  shop  and  asked  for  some 
green  tea^  which  was  served  to  him  by  one 
of  the  shopmen,  and  he  bought  two  ounces. 
It  was  delivered  to  the  public  analyst  for 
the  county,  who  certified  that  it  was  adulter 
rated  by  a  thick  facing  of  mineral  matter 
and  Prussia/n  blue.  The  green  tea  in  ques- 
tion was  sold  by  the  appellant  in  the  same 
state  in  which  it  came  from  abroad,  and  the 
appellant  did  not  in  any  way  cause  the  tea 
to  be  painted  or  faced  in  this  country.  A 
sample  of  tea  was  produced  by  the  public 
ancdyst  before  the  magistrates,  which  re- 
sembled in  colour  and  appearance  what  is 
popularly  known  as  green  tea.  This  was 
proved  by  the  public  analyst  to  be  neither 
painted  nor  faced.  It  was  also  proved  that 
the  tea  which  is  imported  from  China  as 
green  tea  and  generally  known  as  such 
in  the  tea  trade  is  painted  and  faced  in 
the  manner  previously  stated,  and  that 
the  sample  proved  to  be  neither  painted 
nor  faced  was  imported  from  Japan, 
and  not  known  generally  in  the  trade  as 
green  tea.  The  jiistices  convicted  the  ap- 
pellant : — 

Held,  by  the  majority  of  the  Court,  Cock- 
BUBN,  C.  J.,  Blackburn,  f.,  and  Archibald, 
J.  (QuAiN,  J.,  dissenting),  that  the  conviction 
was  right,  for  in  the  case  of  a  simple  com- 
modity like  tea,  the  mode  by  which  it  was 
coloured   was   an  adulteration,  and  this 
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adulteration,  though  known  to  the 
being  unknown  to  the  public,  the  iei 
be  taken  to  be  sold  as  unadulterated 

[For  the  report  of  the  above  ca 
43  Law  J.  Rep.  (n.s.)  135.] 
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Union  Assessment  Committee  Acts, 
18G4  (  25  ^  26  Vict  c.  103.  s.  21 ; 
28  Vict.  c.  39.  s.  l)-'Alteration  of 
tiofi  List  on  Appeal  to  Assessment  d 
tec-^Be-deposit  of  Valuation  List, 

Alterations  in  a  parish  valuatic 
made  upon  appeal  to  the  commiilee 
the  Union  Assessment  Committee  Ad 
(27  ^  28  Vict.  c.  89.  s,  1),  after  the  I 
been  ap2)roved  by  them,  do  not  requii 
re-deposited  and  published  in  the 
manner  as  alterations  under  the  . 
1862  (25  ^  26  Vict,  c.  103.  s.  21). 

TJie  assessment  committee  of  the  N. 
v^fon  an  appeal  made  to  them  by  c 
payer,  under  27  8f  28  Vict.  c.  39.  $, 
iercd  the  valuation,  list  by  redud 
rateable  value  of  certain  premises, 
list,  after  having  been  so  altered,  u 
re-deposited  for  inspection,  or  puhUs 
the  church  door,  nor  was  any  day  ojpj 
for  hearing  objections  to  it  as  is  n 
where  the  valuation  list  is  altered 
25  4^  26  Vict,  c.  103.  s,  21.  The  gua 
having  made  a  contribution  order,  ba 
the  list  as  altered,  the  order  was  hrou 
on  certiorari,  and  a  lule  nisi  obiai 
quash  it : — 

Held,  discharging  the  rvle^  that  ih 
was  valid. 

[For  ihc  rcfoit  of  the  above  ca 
43  Law  J.  Rep.  (n.s.)  M.C.  156,] 
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May  25, 26.  /       way  comfant  v,  mat. 

Lands  Clausee  Consolidation  Ad,  1845 
(8^9  Viet  c.  18),  8.  127 -^Superfluous 
Lands  unsold — Right  of  Ovmers  of  Land 
adjoining — What  is  Superfluous  Land — 
Teriod  of  Vesting. 

Lands  acquired  by  a  railway  company, 
under  their  compulsory  powers,  which 
ai  the  expiraiion  of  the  time  prescribed 
iy  I.  127  0/8^9  Vict.  c.  18,  are  not 
Tttpmd  for  the  permanent  purposes  of  the 
wderiaking,  are  superfluous  lands  within 
ike  meaning  of  that  section,  though  they 
wtji  within  that  time  have  been  used  for 
impcrary  purposes  of  the  undertaking. 

The  employment  of  such  lands  by  the  dc' 
posOing  upon  them  earth  and  spoil,  from  a 
uigkbimriHg  cutting,  which  is  allowed  and 
udeaded  to  remain  there  without  being  of 
as^  further  use  to  the  railway,  is,  after  the 
depositing  of  such  earth  and  spoil  has 
wued,  a  user  for  a  temporary  purpose. 

If  supetfluous  lands  are  not  sold  within 
^  pmcribed  Ume  tJiey  at  the  expiration 
(f  that  time  vest  in  the  owners  of  the  ad- 
jsinmg  landsj  and  no  act  is  necessary  on 
&  part  of  such  owners  indicating  their 
ateeptcmce  of  such  lands. 

Where  lands  had  so  vested  in  the  adjoin^ 
ng  owners  at  the  expiration  of  the  time 
prescribed  by  the  127th  section,  an  Act  of 
PoHiament,  passed  in  the  following  year, 
sxtending  the  tim£  for  the  sale  of  superfluous 
lands  hdonging  to  the  company,  was  held 
^  (o  apply  to  those  lands  though  they  were 
ottke passing  of  the  Act  in  the  ostensible 
pouession  of  the  company,  or  their  lessees, 
^m^  used  as  market  gardens. 

Where  lands  are  included  in  the  plans 
9nd  hooks  of  reference  scheduled  to  the  Com- 
P<iity'i  Ad,  and  are  purchased  after  a  notice 
fi^^  ihe  company  to  treat,  they  are  liable 
^  tut  in  the  owners  of  adjoining  lands  as 
^^^P^uotts  lands,  although  they  may  not  be 
^^duded  within  the  limits  of  deviation  de- 
^neaied  on  the  company^s  plans,  and  aU 
^ough  they  may  have  been  purchased  at  a 
K*^  settled  by  private  agreem^ent  and  with' 
<f^  arhiiration. 

Semble — If  at  the  expiration  of  the  ten 
f^mtntioned  in  the  127^^  section,  or  of  the 
^prescribed  by  the  special  Act,  the  conu 

Hnr  Snofs,  48.--Q.B. 


pany  can  aver  andprove  that  the  lands,  though 
not  at  that  time  employed  for  the  perma/nent 
purposes  oftlie  undertaking,  are  yet  required 
and  are  intended  to  be  applied  for  such  per^ 
manent purposes ;  or  that  at  thai,  time  they 
are  still  being  employed,  or  are  likely  to  be 
required,  as  a  place  for  the  continuous  de^ 
positing  of  spoil  or  for  the  correlative  purpose 
of  making  and  carrying  away  of  ballast  or 
bricks  for  the  purposes  of  the  railway,  such 
lands  would  not  be  liable  to  vest  as  super" 
fluous  lands  in  the  owners  of  adjoining  lands. 
If  la/nds  are  not  liable  to  vest  at  the  ex- 
piration  of  the  time  mentioned  in  the  127th 
section,  they  are  entirely  exempt  from  the 
provisions  of  the  Act  applicable  to  the  sale 
or  to  the  vesting  of  sup&ifluous  lands. 

This  was  a  proceeding  in  error  from  a 
judgment  of  the  Court  of  Exchequer 
Chamber,  affirming  a  judgment  of  the 
Court  of  Queen's  Bench  in  favour  of  the 
defendant  in  error,  upon  a  Special  Case 
stated  in  an  action  of  ejectment  brought 
by  him  and  another  plaintiff  against  the 
company,  now  plaintiffs  in  error. 

The  action  was  brought  to  recover  pos- 
session of  a  piece  of  land  containing  about 
four  acres  or  thereabouts,  situate  at  Ba- 
singstoke, Hants,  which  had  been  acquired 
by  the  railway  company,  and  which,  it 
was  contended,  was  not,  at  the  expiration 
of  ten  years  from  the  time  limited  for  the 
completion  of  the  railway  for  the  purposes 
of  which  the  land  was  purchased,  any 
longer  required  for  the  purposes  of  the 
railway,  and  was  therefore  superfluous 
land  within  the  meaning  of  section  127 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  as  such  vested  at  that  time  in 
and  ever  since  belonged  to  the  defendant 
in  error,  the  same  land  not  having  been 
sold  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  which  provide 
for  the  sale  of  superfluous  land. 

The  facts  of  the  case  were  stated  in  a 
Special  Case  which  will  be  found  printed 
at  length  in  thejreport  of  this  case  in  the 
Court  of  Queen's  Bench  in  41  Law  J.  Rep. 
(n.s.)  Q.B.  104.  They  are  briefly  as  follows. 

In  the  year  1845  a  railway  company  was 
created  called  the  Berks  and  Hants  Bail- 
way  Company.  In  the  year  1846  the  in- 
terest of  this  company  was  transferred  to 
and  vested  in  the  defendants  in  the  Court 
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below,  the  appellants  on  this  appeal.  There 
was  a  field  containing  15  acres,  32  perches, 
which  was  then  the  property  of  Jane  May, 
John  Simmons,  and  Charles  Simmons. 
The  whole  of  this  land  was  included  in 
the  plan  and  books  of  reference,  but  the 
whole  was  not  included  within  the  limits 
of  deviation  delineated  on  the  plan.  There 
was  a  narrow  strip  on  the  northern  side 
of  the  field  beyond  the  line  indicating  the 
limit  of  deviation.  By  a  notice  of  the 
11th  of  March,  1846,  Jane  May  and  the 
other  two  owners  were  required  to  treat 
with  the  defendants  for  the  purchase  of 
the  field  towards  the  south,  namely,  3 
acres,  1  rood,  4  perches,  and  th«  value  of 
this  portion  was  settled  by  an  arbitrator 
at  6711,  78.  By  a  ftirther  notice  of  the 
5th  of  November,  1846,  Jane  May  and  the 
other  two  owners  were  required  by  the 
defendants  to  treat  with  them  for  the  re- 
mainder of  the  field,  and  its  value  was 
subsequently  agreed  upon  at  1,7681.  In 
both  notices  it  was  stated  that  the  land 
was  required  for  the  purposes  of  the  Berks 
and  Hants  Railway.  By  indenture  of  the 
2nd  of  May,  1847,  Jane  May  and  the  other 
two  owners  conveyed  the  whole  field  to 
the  defendants  in  fee  simple.  Upon  the 
completion  of  the  purchase  the  defend- 
ants took  possession  of  the  field,  and  upon 
a  portion,  namely,  5  roods,  33  perches,  to- 
wards the  south,  constructed  a  portion  of 
the  line  and  a  station,  and  other  works 
connected  with  the  railway,  and  upon  the 
larger  part  of  the  remainder  deposited 
chalk  and  spoil  which  in  making  the 
railway  was  excavated  from  a  cutting  near 
the  field,  and  for  the  purpose  of  which 
deposit  the  defendants  had  purchased  the 
whole  of  the  field  instead  of  a  portion 
only.  A  portion  of  the  field  remained 
uncovered  by  the  spoil.  The  depth  of  the 
spoil  varied  from  one  foot  to  eight  or  nine 
feet,  and  since  the  completion  of  the 
railway  the  surface  had  been  used  for 
growing  vegetables,  for  which  rent  had 
been  paid  to  the  defendants  and  their 
servants.  The  time  for  the  completion  of 
the  railway  expired  on  the  30th  of  June, 
1850.  On  the  30th  of  June,  1860,  the 
land  adjoining  to  the  north  was  the  pro- 
perty of  the  plaintiff.  The  ejectment 
was  brought  on  the  10th  of  June,  1 869, 
and  the  plaintiff  claimed  to  recover  under 


the  127th  section  of  the  <<  Lands  C 
Consolidation  Act,"  the  8  A;  9  YvoL 
as  superfluous  land,  the  space  oovei 
the  spoil,  and  the  small  space  imooi 

The  company  contended  firsts  th) 
land  was  not  superfluous  land,  bat  i 
had  been  and  then  was  required  £ 
purposes  of  the  undertaking,  name 
deposit  of  the  spoil.  Secondly,  that  i 
of  the  land  which  adjoined  ike  plai 
land,  and  which  formed  part  of  ^e 
claimed,  was  not  acquired  by  the  d 
ants  compulsorily  under  the  provisi 
the  Act,  but  voluntarily  by  a^rei 
that  strip  not  having  been  withi 
limits  of  deviation,  and  that  the  on] 
that  could  be  subject  to  the  127th  s 
was  the  land  south  of  that  strip ;  t 
that  strip  was  not  taken  oompnlBori 
was  acquired  by  contract^  the  1271 
tion  did  not  apply  to  the  land  lying 
of  it,  on  the  authority  of  The  OUy  oj 
gow  Union  BaUtoay  Oompamy  ^ 
Caledonitm  Baihoay  Company  (1) 
that  the  property  in  the  land  adj 
the  land  claimed  was  in  fact  not 
plaintiff,  but  in  the  defendants  then 
as  owners  of  the  strip  lying  north 
which  they  contended  was  not  sub 
the  provisions  of  the  Act  with  leg 
superfluous  lands,  those  provisions 
only  applicable  to  land  taken  oom 
rily.  Thirdly,  that  by  virtue  of  tik 
visions  of  two  Acts  of  Parliament^ 
&  25  Vict.  c.  204.  s.  41,  which  re 
the  royal  assent  the  1st  of  Angast^ 
and  the  31  &  32  Vict.  c.  103. 
which  received  the  royal  assent  i 
13th  of  July,  1868,  the  defendanti 
entitled  to  the  land  in  dispute.  Tfa 
section  of  the  first  of  these  Acts  < 
that,  the  period  for  the  sale  of  supei 
lands  now  belonging  to  the  compaii; 
be  extended  for  a  further  period  of 
years  from  the  1st  of  August,  1861. 
by  the  second  of  those  Acts  it  is  en 
that  the  company  may  retain  and  ho 
lands  belonging  to  them  for  the  pes 
ten  years  from  the  13th  of  July,  18 

The  Court  of  Queen's  Bench  he! 
the  whole  of  the  land  claimed  was  aci 
by  the  promoters  of  the  railway 
the  provisions  of  its  Act  of  Parlif 
that  it  was  surplus  land  which  the^ 
(1)  Tiaw  Bep.  2  .Sc.  App.  160, 
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bon^z^^  to  Bell  within  ten  yean  of  the  30th 

^  June,  1850 ;  that  as  they  had  not  done 

'o    ife  became  then  the  property  of  the 

plaizitifl;  and  that  the  speoal  Acts  of  1861 

^   1868  above  referred  to  did  not  affect 

ngfat,  and  that  he  conld  recover  it  in 

action.     This  judgment  was  affirmed 

^^^      error    by  the  Court    of   Exchequer 

Cli^^mber  per  EIbllt,  O.B.,  Keating,  J., 

^■xi.  Bbstt,  J.  (jdUsseniieiiUbus  Mabttn,  6., 

•^*^d  Btlbs,  J.). 

S*or  the  report  of  the  case  in  the  Court 
gy     Szchequer  Chamber  see  42  Law  J. 
_  ►.  (M.8.)  Q.B.  6. 
Tlie  company  now  brought  error  to  this 


fonw/y,  Theaiger  and  /.  0,  Maihew^  for 
pkuntifis  in  error,  contended  that  the 
were  not  supei^aous  lands,  having 
in  required  and  employed  for  a  purpose 
cvC  the  lailway,  also  that  they  could  not 
^west  in  the  adjoining  owner  without  his 
luk^ring  done  some  act  signifying  his  ac 
^^uiesoence  in  such  vesting,  and  that  as 
'lie  liad  done  no  such  act  prior  to  the  pass- 
ing of  the  Act  of  1861,  that  Act  extended 
Ufto  time  for  vesting  till  a  period  not  yet 
mrx-ived,  and  they  cited  The  City  of  Olcu^ 
gtna  Union  BaUway  Company  v.  The  Cede' 
d€n^ian  BaUway  Company  (1),  Boherte  v. 
D€Mjey  (2),  Malins  v.  Freeman  (3),  and 
dutinguidbed  Moody  v.  Corbeit  (4). 

€J6le  and  Pindar  were  heard  for  the  de- 

fex&duit  in  error.     The  arguments  of  the 

lemxned  counsel  sufficiently  appear  from 

tlxo  opinions  of  their  Lordships,  printed 

below.    They  cited  Moody  v.  Corhett  (4), 

B^aiuchamp  v.  The  Great  Western  Bailway 

Ganifany  (5),  Bangeley  v.  The  Midland 

I^aiUoay  Company   (6),   Quinton  v.  The 

OorporaUan  of  Bristol  (7),  Lwnd  v.  The 

Midland  Bailway  Company  (8),  Eversfield 

-.(J)  4  B.  &  Ad.  M4 ;  s.  c  2  Law  J.  Rep.  (k.s.) 
^f  141. 

,  (^)  4  BiDff.  N.G.  396 ;    8.  c.  7  Law  J.   Rep. 
(»*)  CP.  212. 

(^)  6  B.  &  a  859 ;  in  error,  7  B.  &  S.  544 ; 
l  c  34  Law  J.  Rep.  (k.s.)  Q.B.  166 ;  in  error  35 
A  J  J.  Bep.  (ha)  Q.B.  161 ;  s.  c.  Law  Rep.  1 

(fi)  38  Law  J.  Rep.  (n.8.)  Chanc.  162 ;  8.  c.  Law 
Btp.  3  Chanc.  App.  746. 

iy)  37  Law  J.  Rep.  (w.s.)  Chanc.  313 ;  b.  c. 
L^^Bep.  3  Chanc.  306. 
y)  Uw  Rap  17  Eq.  624. 
V)  H  Law  J.  B«p.  (k.8.)  Chanc  276. 
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V.  The  Mid  Sussex  Bailway  Company  (9), 
and  Dodd  v.   The  Salisbury  and  Yeovil 
Bail/way  Compamy  (10). 
Manisty  replied. 

Thb  Lord  Chancellor. — My  Lords, 
before  I  refer  to  the  history  of  the  land 
which  is  in  question  in  this  case,  I  will  in 
the  first  place  ask  your  Lordships'  atten- 
tion to  the  clause  of  the  Act  of  Parlia- 
ment upon  which  by  the  admissions  of 
both  sides  the  question  which  your  Lord- 
ships have  to  determine,  must  turn.  That 
clause  is  the  127th  of  the  Lands  Glauses 
Consolidation  Act,  1845,  taken  in  connec- 
tion with  the  preface  without  a  number 
by  which  that  clause  is  immediately  pre- 
ceded. The  words  to  the  preface  to  the 
clause  are  these  :  "  And  with  respect  to 
lands  acquired  by  the  promoters  of  the 
undertakuig  under  the  provision  of  this 
or  the  special  Act,  or  any  Act  incor- 
porated therewith,  but  which  shall  not  be 
required  for  the  purposes  thereof  be  it 
enacted  as  follows."  Then  certain  pro- 
visions are  made,  which  I  will  afterwards 
refer  to,  with  regard  to  selling  the  land 
which  is  thus  described,  and  with  regard 
to  the  vesting  of  that  land  in  adjoining 
owners  in  case  it  is  not  sold. 

The  first  question  which  your  Lordships 
will  have  to  consider  upon  this  clause  is 
(irrespective,  for  the  moment,  of  the  par- 
ticular point  of  time  at  which  the  ques- 
tion has  to  be  decided  whether  land  is  or 
is  not  superfluous),  what  is  the 'meaning 
of  "  superfluous  land  "  tmder  those  words 
which  I  have  read  ?  Now  the  synonym 
which  is  given  in  these  clauses  for  "super- 
fluous land"  is  this :  land  acquired  by  the 
promoters  of  the  undertaking,  but  '*  not 
required  for  the  purposes"  either  "of 
the  undertaking"  or  "  of  the  Special  Act 
or  any  Act  incorporated  therewith,"  ac- 
cording as  your  Lordships  may  interpret 
the  word  "thereof"  to  refer  either  to  the 
undertaking  or  to  the  special  and  incor- 
porated Acts.  My  own  opinion,  although 
I  do  not  think  it  of  very  much  importance 
for  the  question  you  have  to  determine,  is, 
that  the  word  "  thereof"  refers  to  the 
undertaking,   and  that   the  meaning  of 

(9)  3  De  Gez  &  J.  286. 

(10)  1  Giff.  168;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Chanc  107. 
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'' superfiaotiB  land"  is,  land  acquired  by 
the  promoters  of  the  undertaking,  bat 
not  required  for  the  purposes  of  the  under- 
taking. Again  I  say  (postponing  the  ques- 
tion of  the  period  of  time  at  which  the 
judgment  has  to  be  passed  upon  what  is 
superfluous  land),  how  is  it  that  land  be- 
comes within  the  definition  *'  superflaous 
land?"  It  appears  to  me  that  it  may 
become  *'  superfluous  land  "  in  one  of  four 
different  ways.  It  may  be,  in  the  first 
place,  land  originally  taken  under  the 
compulsoiy  powers,  but  taken  upon  a 
wrong  estimate  or  calculation  of  the 
quantity  of  land  which  would  be  required 
for  a  purpose  for  which  it  is  afterwards 
found  out  by  experience  that  less  land 
than  was  originally  supposed  will  be  suf- 
ficient. Or  it  may,  in  the  second  place,  be 
land  which,  under  the  provisions  of  other 
clauses,  the  railway  company  may  have 
been  forced  to  take  by  reason  of  their 
wishing  to  take  a  part  of  premises.  There 
ex  h^pothesi  that  which  they  are  forced  to 
take  is  not  land  which  in  any  sense  they 
wish  to  take  or  want  for  the  purposes  of 
their  undertaking — ^it  is  thrust  upon  them 
for  the  benefit  of  the  landowners,  and  obvi- 
ously is  superfluous  land.  Or,  in  the  third 
place,  it  may  be  land  taken  originally, 
and  required  originally,  for  the  permanent 
works  of  the  line,  but  which  in  the  course 
of  subsequent  years  turns  out  to  have 
been  occupied  by  works  which  are  aban- 
doned, and  which  by  reason  of  the 
abandonment  of  those  works  originally 
supposed  to  be  permanent,  becomes  land 
no  longer  required  by  the  company.  Or 
it  may,  in  the  fourth  place,  be  land  which 
has  been  allowed  to  be  taken  by  the  com- 
pany, or  which  has  been  taken  by  the 
company  for  temporary  purposes,  and 
which  has  been  taken  by  the  company 
with  intention  originally  of  its  being 
used  only  for  temporary  purposes,  which 
temporary  purposes  have  come  to  an  end. 
At  present  I  am  not  sure  that  there  is 
any  other  kind  of  land  which  could  be 
described  as  superfluous,  but  all  those 
four  classes  of  land  are  clearly  superfluous 
land  within  that  definition  which  I  have 
mentioned,  namely,  land  which  was  origi- 
nally acquired  for  the  purposes  of  the 
undertaking,  but  which  is  not  required 
for  those  purposes. 


With  regard  to  all  these  claasee  c 
the  policy  of  tlie  Legislature  dearl 
plies  itself.  The  policy  which  di* 
that  127th  clause  is  obyiouslj  H 
railway  company  is  armed  with  pon 
take  land  from  landowners  againsl 
v^ill.  The  object  to  be  attamed 
constructing  of  a  great  national 
prise.  It  is  not  jpart  of  that  obje 
the  contrary,  it  is  foreign  and  antagi 
to  that  object,  to  make  railway  com 
landowners  for  the  purpose  men 
owning  land.  The  object  on  the  j 
the  Legislature  rather  is  to  seci 
landowners  from  whom  land  is  tak 
compulsion,  a  reverting,  as  nearly 
Legislature  can  accomplish  it,  of  al 
which  becomes  useless  or  not  wani 
the  purpose  of  the  national  entc 
which  is  sanctioned  by  Parliament. 

Those  being  the  classes  which  oc 
my  mind  as  all  the  classes  into 
superfluous  land  should  be  divide 
next  question  which  we  have  tc 
sider  is,  what  is  the  time  under  tl 
of  Parliament  for  ascertaining  w 
land  is,  or  is  not,  superfluous  with 
meaning  of  the  definition.  Now 
again  I  think  it  convenient  to  I 
mind  what  I  have  termed  the  po 
the  Act  of  Parliament.  No  doi 
would  be  part  of  the  policy,  ani 
sistent  with  that  policy,  for  Parlian 
accompany  and  to  watch  over  a  r: 
during  the  whole  of  its  existeno 
from  time  to  time,  not  only  durii 
first  ten  years  of  its  existence,  but  < 
its  whole  life,  to  take  care  that  wh 
any  land  became  unwanted  for  th 
pose  of  the  railway,  that  land  shoi 
taken  from  the  railway  company 
by  forcing  them  to  sell  it  or  by  pro 
for  its  return  to  its  original  owner, 
practically  that  is  a  result  which  < 
could  not  be  attained.  It  would  1 
possible  practically  to  make  any  1 
tive  provision  which  should  hang  a 
railway  in  this  manner  for  the  wl 
its  existence.  Therefore,  what  it  a 
to  me,  and  what  I  submit  Parliame 
done,  is  this — ^it  aims  at  no  such  imp 
result  as  I  have  described,  but  it  te 
that  which  will  conveniently  and 
accomplish  its  end,  a  period  either 
yearS|  or  of  a  few  years  more  or  oi 


-48.] 


TBINITT  TBBMy  1874 


237 


"8  less,  daiixig  firom  the  creation  of  the 

^liamentaiy  powers;   and  it  appoints 

epoch  or  that  crisis  as  the  point  of 

tizne   at  which  a  survey  shonld  be  taken 

oC   the  then  position  of  the  railway  com- 

and  of  its  works,  for  the  purpose  of 

Mrmining  what  land  is  at  that  moment 

_  irflnon8«    And  then  it  appears  to  me 

^liA^  the  problem  which  has  in  every  case 

be  solved  is  this:  Can  yon  at  that 

Loment  of  time  thus  indicated  by  Parlia- 

iKm«nt  predicate  of  any  land  in  the  occn- 

'  »n  of  a  railway  company  that  it  is  at 

moment  ''snperflnons  land"  within 

definitions  of  the  term  *'  snperflnons 

/'  which  I  have  mentioned.     K  it  is 

Lperflnons  land"  within  those  defini- 

then  if  the  railway  company  does 

^^^^    sell  it  at  the  moment,  or  has   not 

steps  to  have  it  sold  already,  the 

m  of  the  Act  of  Parliament  for 

it  in  the  adjoining  owner  inter. 

If  yon  can  predicate  of  it  at  that 

nmoment  that  it  is  land  required,  that  is, 

ttien  reqnired  for  the  purposes  of  the 

'Undertaking,  the  railway  company  have 

a  right  to  retain  it,  and  Parliament  no 

Vm^^  exercises  any  control  beyond  that 

-poiot  of  time  over  its  destiny. 

Now,  why  is  it  that  I  place  the  point 
qC  time  where  I  have  placed  it,  at  the  ex- 
piration of  ten  years  or  whatever  period 
ia  preBcribed  by  the  Act  of  Parliament  P 
Tbe  words  of  the  127th  section  are  these 
— "Within  the  prescribed  period,  or  if  no 
pc^be  prescribed,  within  ten  years  after 
^  expiration  of  the  time  limited  bv  the 
^*^ckl  Act  for  the  completion  of  the 
^<^h,  the  promoters  of  the  undertaking 
/^  absolutely  sell  and  dispose  of  all 
^    superfluous  lands,  and  apply  the 
^^chase  money  arising  from  the  sale  to 
^i  Purposes  of  the  special  Act,  and  in 
j^^'^lt  thereof  all  such  superfluous  land 
^''Jl^iiing  unsold   at  the  expiration  of 
l^P       period  shall  thereupon,"  which  I 
**v®    to  mean  on  the  occurence  of  that 
Pp^*^   of  time  taking  place,  and  finding 
~^  i^ud  not  required  for  the  purposes  of 
xike  ^^mpany,  "vest  in  and  become  the  pro- 
P^*^  of  the  owners  of  land  adjoining 
t>Y&efTQto  in  proportion  to  the  extent  of 
t^evr  lands    respectively   adjoining    the 
■ai^o."  There  may  be  cases,  indeed  cases 
laiMt^  oocnrred,  in  which,  short  of  the 


period  of  ten  years,  or  whatever  other 
period  may  be  prescribed,  questions  may 
arise  as  to  the  disposition  of  superfluous 
lands,  and  the  railway  company  may, 
short  of  the  ten  years,  pronounce  of  their 
own  accord  land  to  be  superfluous,  and 
proceed  to  sell  it,  and  to  appropriate  it 
in  some  other  way ;  and  then  the  adjacent 
landowners  maj  have  rights  on  that  step 
being  taken  by  the  railway  company,  and 
they  may  assert  those  rights,  as  they  ap- 
pear to  have  done  in  some  cases  that  were 
cited  at  your  Lordships'  bar.  But  sup- 
posing nothing  of  that  kind  occurs,  the 
clause  contemplates  the  expiration  of  the 
ten  years  as  the  point  of  time  at  which 
the  ultimate  decision  is  to  be  made,  and 
then  all  lands  with  regard  to  which, 
judging  of  the  question  of  fact,  you  can 
predicate  that  they  are  at  that  moment 
superfluous  and  not  required  for  the  pur- 
poses of  the  undertaking,  are  to  vest  in 
the  adjoining  landowners. 

That  being  so,  let  me  turn  to  the  his- 
tory of  the  land  in  question  in  this  case, 
which  appears  to  me  a  very  short  one. 
It  was  land  scheduled  to  the  Act  of 
Parliament. 

Notices  were  given  of  the  ordinary 
kind  by  the  company  to  take  it  as  sche- 
duled land  under  their  compulsory  powers 
for  the  purposes  of  the  Act  of  Parliament. 
It  is  quite  possible  (I  think  it  necessaiy  to 
give  no  opinion  on  the  point),  that  upon 
those  notices  having  been  given  the  land- 
owner might  have  come  forward  in  the 
attitude  of  opposition,  and  might  have 
said  to  the  railway  company,  '^Tou  do 
not  want  this  land  ;  at  all  events,  you  do 
not  want  the  whole  of  it  for  permanent 
purchase.  Ton  are  taking  it  really  for  a 
temporary  purpose,  namely,  for  a  spoil- 
bank.  I  prefer  that  you  should  not  purchase 
it  out  and  out,  but  that  you  should  use  it 
in  that  temporary  way  under  the  other 
clauses  of  die  Act  of  Parliament,  and 
compensate  me  for  that  temporary  occu- 
pation." But  when  a  landowner  is  served 
with  a  notice,  he  is  not  supposed  to  know 
and  is  not  bound  to  know,  what  particular 
purpose  out  of  all  their  purposes  it  may 
be  for  which  the  railway  company  are 
going  to  use  the  land.  He  sees  that  it  is 
scheduled  land,  the  company  tells  him  the 
land  is  required  for  the  purpose  of  their 
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Act,  and,  whatever  hiB  rights  might  be, 
were  he  informed  of  the  whole  of  the 
case,  being  dealt  with  in  the  way  he  acta- 
ally  is  defJt  with,  he  has  a  right  to  say 
that  the  land  has  been  taken  from  him 
by  compulsion,  for  purposes,  at  the  time 
represented  to  him  to  be  the  permanent 
purposes,  of  the  railway  company. 

It  was  in  this  way  that  the  land  was 
acquired  by  the  company.  In  point  of 
fact,  so  far  as  I  can  understand  the  state- 
ments in  this  case,  it  never  was  acquired 
by  the  company,  and  never  was  intended 
by  the  company  to  be  acquired,  as  to  the 
whole  of  it,  for  any  permanent  purpose. 
I  find  no  indication  m  the  statement  of 
the  case  which  would  lead  me  to  suppose 
that  even,  at  the  original  acquisition  of 
the  land,  ihe  company  supposed  that  they 
would  require  the  whole  of  it  for  their 
line.  I  believe,  at  least  that  is  the  in- 
ference  which  I  draw  from  the  statements 
in  the  case,  that,  even  at  the  outset,  they 
were  aware  that,  at  all  events  as  to  a 
large  part  of  it,  it  would  only  be  required 
for  the  purposes  of  covering  it  with  spoil. 
But  whatsoever  their  original  intention 
or  expectation  may  have  been,  beyond  all 
doubt  the  land,  by  which  I  mean  that 
part  of  it  which  is  now  in  question,  never 
was  used  for  what  I  may  term  any  per- 
manent purpose  connected  with  the  line. 
It  was  used  for  the  temporary  purpose, 
and  only  for  the  temporary  purpose  of 
depositing  spoil  upon  it.  At  the  end  of 
the  ten  years,  for  that  is  the  point  of  time 
to  which  I  have  to  direct  your  Lordships' 
attention,  it  was  found  as  a  plot  of  ground 
upon  which  spoil  had  been  deposited,  but 
upon  which  spoil  had  ceased  any  longer 
to  be  deposited,  and  there  it  stood,  or 
there  it  lay,  as  a  piece  of  ground  useless 
and  unprofiteble,  having  served  the  pur. 
pose  for  which  it  was  taken,  but  having 
no  longer,  according  to  this  case,  any 
purpose  to  serve  in  connection  with  the 
railway  company. 

If,  m  that  state  of  things,  the  railway 
company  could  have  been  able  to  aver 
and  to  prove  that,  although  that  amount 
of  time,  and  for  some  time  before,  it  had 
ceased  to  be  used  even  for  the  temporary 
purpose  of  depositing  spoil,  still  there 
were  other  purposes  of  the  undertaking, 
for  which  it  xmght  afterwards  come  into 


use,  for  which  it  was  afterward 
to  be  used,  or  if  they  had  1m 
say,  with  regard  to  the  dei 
spoil,  that  that  was  a  work  wl 
continue,  or  that  there  was  wli 
term  the  correlative  work  of  t 
ing  of  spoil,  namely,  the  oaiT 
of  ballast,  the  supply  of  ballac 
made  by  means  of  the  spoil  or 
spoil  as  deposited ;  if  they  hac 
to  say  that  there  was  that  objc 
ing  unsatisfied,  and  that  ther^i 
object  in  their  view,  which  the 
and  for  which  they  desired  to 
land,  I  am  far  from  saying  thi 
pany  might  not,  upon  that  foe 
justified  the  retention  of  the  1 
not  think  it  at  all  necessair  to 
But  I  have  read  this  case  crom 
to  end,  and  I  cannot  find  a  s 
a  word  in  it  which  would  k 
suppose  that  the  railway  con 
such  an  object  in  their  mind, 
them.  The  case  is  absolutely  i 
the  subject,  and  I  think  the  on! 
which  can  be  drawn  from  the 
in  the  case  is  that  at  the  ex] 
ten  years  all  purposes  conn< 
this  land  had  been  satisfied, 
then,  as  I  have  already  said,  a  i 
profitable,  objectless  piece  of  Is 
nection  with  the  railway  compa 
be  so,  what  is  the  result  P  At 
the  ten  years  the  clause  of  the  i 
liament  steps  in,  and,  as  I  rei 
possession  of  all  laud  which  al 
is  in  the  position  I  have  desc 
vests  that  land  in  the  owner  of 
ing  land*  It  appears  to  me  th 
ration  of  vesting  does  not  dep 
way  upon  the  consent  or  the  aoi 
the  owner  of  the  adjoining  Ian* 
absolute,  complete,  Parliamenti 
of  the  land.  Those  cases,  fouii< 
upon  the  old  doctrine  of  entry  fo: 
broken,  or  upon  the  covenanti 
introduced  for  the  benefit  of 
in  which  it  has  been  held  t 
which  would  apparently  make 
or  the  lease  void,  are  to  be  mad 
by  some  farther  Act,  indicatin 
person  entitled  to  take  advant 
condition  desires  to  take  advai 
have,  in  my  mind,  no  bearin§ 
upon  the  present  case.  This  is 
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of  -vesting  or  not  yeeting,  wliich  is  to  de- 
pend, upon  the  determination  of  another 
qneetion,  which  is  a  question  of  fact.  If 
tliat  question  of  ituct  is  determined  against 
the  ndlwaj  company  the  vesting  takes 
plaoe^  and  no  person  has  any  power  to 
prevent  it.  It  appears  to  me  that  the 
question  of  hcb  at  the  end  of  the  ten 
years  most  be  determined  against  the 
nilway  company,  and  that  being  deter- 
xxuned  against  the  railway  company,  it 
s^ppeantome  that  the  vesting  took  place, 
&Kid  if  it  did  take  place,  the  later  Acts  of 
J^arliament  extending  the  time  during 
which  the  railway  company  is  obliged  to 
^lispose  of  superfluous  land,  have  no  appli- 
ktiQii,  for  the  time  is  onlv  extended  with 

to  land  which,  ,after  the  expira- 

^on.  of  the  ten  years,  was  found  in  the 
^^^wnerahip  and  possession  of  the  railway 
^pmpany.  If  I  am  right  in  the  observa- 
'^oiiB  I  have  made,  this  land  was  not  at 
^lie  time  in  the  ownership  of  the  railway 
ooQ^pany. 

The  conclusion,  therefore,  at  which  I 
•*Tive,  and  which  I  submit  to  your  Lord- 
ships, is,  that  the  judgment  of  the  Court 
low  is  correct,  and  that  the  judgment 
the  Exchequer  Chamber  ought  to  be 


liORD  Chblmsfobd. — Mj  Lords,  I  agree 
"^ith  my  noble  and  learned  friend  in 
^^eiy  respect,  and  therefore  it  will  be  un- 
^^^OMsary  for  me  to  do  more  than  to 
^tate  very  shortly  the  conclusions  at 
'Which  I  have  arrived. 

In  the  first  place,  I  think,  upon  the 
cts  of  the  special  case,  that,  the  lands  at 
^^le  end  of  the  ten  years  not  being  re- 
quired for  the  permanent  purposes  of  the 
ux&dertaking,   they    became    superfluous 
^^xids,  notwithstanding  the  employment 
oT  them  for  the  deposit  of  spoil,  which 
'^v^BB  a  temporary  purpose  only.   Secondly, 
I  tUnk  that,  at  the  end  of  the  ten  years, 
^^^e  lands  unmediately  became  vested  in 
^^^  respondent,  as  the  owner  of  the  ad- 
joining   lands,  without  any  act    being 
^^^cesBary  indicating   his  acceptance  of 
^Hem.    And  thirdly,  I  think  that,  having 
^^  Tested  at  the  end  of  the  ten  years, 
Tj'lich  expired  on  the  30th  of  June,  1860, 
^^  Act  of  1861,  extending  the  time  of 
^^  aale  of  superfluous  lands  belonging  to 


the  company  did  not  apply,  as  the  land 
had  ceased  to  belong  to  the  company.  It 
was  not  an  extension  of  the  term  of  ten 
years  which  had  expired,  but  a  creation 
of  a  new  period  of  seven  years. 

I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Exchequer  Chamber  ought 
to  be  affirmed. 

LoBD  Hatheblbt. — My  Lords,  I  take 
entirely  the  same  view  of  the  construction 
of  this  section,  upon  which  the  whole  of 
the  case  before  us  depends.  I  think  it 
would  be  impossible  to  apply  that  section 
only  to  the  case  of  lands  which  either  have 
never  been  wanted  at  all  for  the  purposes 
of  the  railway,  and  have  therefore  been 
improperly  acquired,  or  to  the  case  of 
lands,  which  having  been  taken  for  the 
purposes  of  the  company  have,  from  some 
change  of  mind  or  purpose  on  the  part  of 
the  railway  company,  either  been  for  a 
time  used  for  the  purposes  of  the  com- 
pany, but  afberwards  appear  not  to  be  so 
required,  or  have  never  been  used  for  any 
such  purpose  of  the  company.  In  the 
first  place,  it  is  not  likely  that  such  a 
limitation  would  be  in  the  contemplation 
of  the  Legislature,  in  reference  to  lands 
improperly  taken  and  not  wanted  for  the 
purposes  of  the  companv,  because  to  sup- 
pose that  such  a  limitation  was  intended, 
would  be  to  suppose  that  the  Legislature 
was  providing  for  those  cases  in  which 
the  Act  had  been  abused,  and  yet  not 
stating  its  provision  in  any  precise  terms, 
but  leaving  it  in  general  terms,  as  we  find 
it  here  in  the  Act,  an  enactment  with  re- 
spect to  all  land  acquired  under  the  pro- 
visions of  the  Act.  I  should  say  that 
attention  would  have  been  immediately 
directed  to  the  lands  which  had  been 
acquired  under  the  provisions  of  the  Act, 
because  it  was  thought  that  they  might 
be  required,  and  it  was  expected  that 
they  would  be  required  for  the  purposes  of 
the  undertaking,  but  which,  as  experience 
afterwards  shews,  were  not  necessary  for 
that  purpose. 

The  Act  seems  to  have  been  very  strict 
in  this  respect.  The  Legislature  seems 
to  have  enacted  this  particular  clause 
rather  as  a  means  of  efiectuating  the  ob- 
ject which  they  appear  to  have  had  in 
view,  of  not  leaving  any  lands  in  the  pos* 
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session  of  a  company  which  were  not 
wanted  for  the  purposes  of  their  Act, 
than  with  any  direct  view  to  the  benefit 
of  the  owner  whose  lands  mi^t  have 
been  so  improperly  acquired.  For  that 
purpose  they  vest  this  property,  not  in 
the  persons  who  sold  the  land,  not  in  the 
persons  who  might  at  first  sight  appear 
to  be  those  entitled  to  require  a  reconvey- 
acnce  of  it,  but,  in  order  evidently  to  en- 
force upon  the  company  the  sale  and 
disposition  of  those  lands  which  they  did 
not  require,  and  in  order  to  compel  them 
under  no  circumstances  to  retain  pos- 
session of  land  which  was  not  wanted 
for  the  purposes  for  which  the  Legisla- 
ture gave  it ;  on  that  account  they  en- 
acted two  provisions,  by  the  one  of  which 
they  enabled  the  company  to  sell  all  the 
superfluous  lands,  and  by  the  other  of 
which  they  said,  "  If  you  do  not  do  that 
which  is  required  to  be  done;  if  you 
omit  or  neglect  to  sell  that  land  which 
you  no  longer  want,  then  we  will  have 
this  somewhat  singular  mode  of  coercing 
you  and  punishing  you  for  not  having  so 
done,  and  of  course  at  the  same  time  of 
expediting  your  movements  with  respect 
to  the  disposition  of  the  land  which  you 
do  not  want,  namely,  '  vesting '  it,  as  it 
is  here  expressed,  in  the  persons  who 
own  the  adjacent  land,  according  to  their 
respective  rights,  in  regard  to  the  land 
so  adjoining  the  railway."  The  clause 
itself  is  a  very  singular  one,  no  doubt, 
and  a  good  deal  of  argument  has  been 
addressed  to  us  by  ^.  Manisty  with 
respect  to  the  word  "  vesting,"  and  the 
consequences  of  holding  that  which  we 
do  hold,  that  the  lands  do  vest  in  the  ad- 
joining owners. 

Baving  disposed  of  the  first  and  prin- 
cipal point  in  the  case,  namely,  as  to  how 
lands  which  are  not  wanted  at  the  end  of 
the  ten  years  are  to  be  disposed  of,  I  will 
sav  no  more  with  regard  to  the  time  than 
this,  that  there  seems  to  be  nothing  un- 
reasonable in  that  time  which  is  given, 
namely,  ten  years,  as  a  proper  and  ade- 
quate time  for  the  company  to  ascertain 
whether  it  wants  land  or  not.  Wo  do 
not  find  in  the  Act  such  words  as  '^  lands 
which  they  originally  required,"  or  "  which 
they  improperly  acquired,"  or  the  like ; 
but  the  question  rather  is,  whether  they 


shall  be  required  at  that  time  w 
shall  come  to  consider  whether 
required.  Looking  at  the  worda 
in  the  Act,  I  have  no  doubt  that 
tention  of  the  L^^lature  was  ti 
survey  of  the  property  of  the  a 
and  the  circumstances  of  the  empl 
and  the  mode  of  the  employmeo 
property  of  the  company  at  the 
that  particular  period,  and  to  say 
entire  clearance  must  be  mad< 
those  lands  which  shall  not  i 
wanted. 

Now,  as  regards  the  fiusts  of  tl 
there  can  be  no  doubt  upon  the 
stated  that  these  lands  were  not 
end  of  the  ten  years  required  for  ' 
poses  of  the  railway  company.  T 
been  used  for  the  purpose  of  m 
spoil  bank,  and  depositing  and  tl 
upon  that  land  the  spoil  which  i 
way  company  had  taken  from  th 
tings  and  tunnels.  Even  if  yoa  ke\ 
very  terms  of  the  Act,  as  has  bee 
observed,  you  would  be  led  to 
that  that  would  be  considered 
porary  purpose,  for  it  is  one  of  t 
porary  purposes  that  are  exprest 
tioned  in  the  Lands  Glauses  Act 
clauses  which  follow  clause  30. 
was  observed  in  the  Court  belo' 
purpose  can  be  suggested  for  wl 
spoil  bank  might  be  wanted  P  Ii 
easy  to  suggest  a  purpose  for  wfa 
spoil  bank  might  be  required  af! 
the  spoil  had  been  deposited  i 
However,  it  is  not  necessary  fc 
enter  into  that  question.  I  agr 
the  learned  Judges  of  the  Court 
that  if  a  reasonable  purpose  of  t 
way  could  be  suggested  for  which 
of  this  land  covered  with  spoil  w 
required  at  some  reasonably  shi 
tance  of  time  from  the  period  wl 
are  investigating  what  is  beinj 
namely,  at  the  end  of  the  ten  yeai 
company  said  then,  "We  shall 
this  next  year,  in  order  to  take  a* 
ballast,  or  for  any  such  purpose  " 
not  specifying  ballast — but  indepe 
of  that,  if  it  could  be  shewn  tha 
wanted  for  the  purpose  of  a  brick 
for  the  purpose  of  obtaining  n: 
for  future  repairs  of  the  railway 
like,  if  there  was  any  reasonable  ( 
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tion  of  its  being  required  for  any  sach 
imrpoee,  we  should  have  had  that  stated 
m  tne  case.  We  have  nothing  of  the  kind 
Btited  in  the  case ;  therefore,  it  is  nn- 
oeoeiBaiT  for  ns  to  form  a  judgment  as 
to  whether  it  might  or '  might  not  be 
wiated  for  the  purposes  of  the  line — ^pur- 
poses which  would  render  Iqntimate  the 
retention  of  the  land.  We  are  not 
obliged  to  consider  that.  It  has  been 
ued  for  depositing  spoil ;  it  has  performed 
its  duty,  and  if  nothing  more  is  to  be 
done  witii  it  at  the  end  of  ten  years,  it 
a|>pean  to  me  to  be  clearly  land  which 
ii  not  required  for  the  purpose  of  the 
ailway. 

I  haye  said  that  the  mode  of  compelling 
I  nihray  company  to  dispose  of  land 
nenu  a  singular  one  in  many  respects. 
Obsenrations  have  been  made,  some  of 
tkeni  very  just  observations,  by  Mr.  Ma- 
BiitT,  as    to    the    inconvenience  which 
m^t  arise  in  consequence  of  the  land 
bemg  80  vested  in  the  adjoining  land- 
Qwnen.    But  so  it  is  vested.    That  is  the 
mode  of  vesting  prescribed  by  the  Act  of 
Fuliainent  distinctly,  and  I  do  not  know 
tbt  the  inconvenience  is  greater  than  it 
would  be  under  a  demise  or  a  conveyance, 
bj  wBkh  land  is  vested  in  a  person  with- 
out some  intimation  from  him  of   his 
being  willing  to  receive  it.    It  is  not  for 
Be  to  say  tnat  that  is  convenient  or  in- 
convenient.    I  might  suggest  a  number 
of  strange  consequences   which    might 
iiiee  firom  the  peculiar  course  which  is 
directed  by  the  Act  of  Parliament.  There 
B%bt  have  been  some  questions  of  this 
^  arising :  A  contest  might  arise  in 
some  cases  as   to  who  is  an  owner  of 
hnd  adjoining  a  railway.     The  question 
iho  might  arise.  Is  every  part  of  ihe  pro- 
poty  of  a  man  who  is  an  owner  of  land 
^)<niing  a  railway  to  entitle  him  to  share, 
oronlj  the  particular  part  immediately  ad- 
jonung  the  railway,  and  notany  part  which, 
l&r  joQ  have  passed  the  hedge  or  the 
w'Wwary  of  the  railway,  is  behind  a  fur- 
^ hedge?  Or  the  questions  might  arise, 
^l»t  IB  to  be  done  with  rogani  to  in- 
■Bts?    What  is  to  be  done  with  regard 
*o  married  women  ?    And  the  like.    And 
^  is  to  be  done  with  regard  to  parti- 
w  between  the  several  parties  who  are 
^B^nested?    All  that  the  Legislature  has 
Kiw  SiMis,  43.— Q.B. 


entirely  passed  by ;  but  this  determina- 
tion at  least  they  seem  to  have  come  to : 
whoever  takes,  and  whatever  difficulty 
there  may  be  as  to  who  takes  it,  we  are 
resolved  that  you,  the  company,  shall 
not  hold  it,  and  if  at  the  end  of  the  ten 
years  you  have  been  ill-advised  enough 
not  to  have  disposed  of  it,  if  we  find  it 
in  your  hands,  we  will  take  it  out  of  your 
hands,  and  put  it  into  the  hands  of  others, 
leaving  it  to  the  decision  of  the  proper 
tribunals  to  say  who  those  others  shall 
be ;  but  if  you  are  well  advised,  you  will 
dispose  of  it,  in  order  to  prevent  its  vest- 
ing in  an  adjoining  owner,  as  I  apprehend 
that  the  land  has  vested  in  this  case. 

Lord  Selbobne. — I  am  of  the  same 
opinion.  In  the  preamble  to  this  127th 
clause  the  word  "  required "  is  clearly 
used  in  the  sense,  not  of  *'  demanded," 
but  "necessary  ; "  and  the  words  '*  shall 
not  bo  required  "  are  not  only  future  in 
form,  which,  perhaps,  is  of  little  conse- 
quence, but  they  introduce  provisions 
intended  to  operate  at  oc  before  a  fixed 
future  time.  Therefore,  the  question  of 
fact,  whether  the  land  is  necessary  for 
any  purpose  of  the  undertaking  or  not, 
unless  sooner  decided  by  the  company 
for  themselves,  must  be  determined  at 
that  time,  and  the  whole  policy  of  the 
provisions  evidently  points  to  the  same 
conclusion. 

The  rule  which  your  Lordships  will 
lay  down  will  operate  both,  in  some  cases, 
in  favour  of  the  company  and,  in  others, 
against  them.  It  will  operate  in  favour 
of  the  company  if  land  not  originally  re- 
quired for  any  purpose  of  the  under- 
taking, as  for  example,  to  take  one  of  the 
classes  pointed  out  by  my  noble  and  learned 
friend  on  the  woolsack,  land  which  the 
company  were  forced  to  purchase  against 
their  will,  if  such  land  has  afterwards, 
before  the  end  of  the  ten  years,  been 
actually  applied  to,  or  become  bona  fide 
wanted  for  some  purpose  of  the  under- 
taking, in  that  case  the  rule  will  operate 
in  the  company's  favour.  On  the  other 
hand  it  will  operate  against  them  if 
land  which  has  been  at  some  time  tem- 
porarily used  or  wanted  for  some  purpose 
of  the  undertaking,  whether  that  purpose 
was  originally  contemplated  as  temporary 
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or  as  permanent^  has,  before  the  end  of 
ten  years,  ceased  to  be  bona  fide  nsed  or 
wanted  either  for  that  or  for  any  other 
purpose  of  the  nndertaking.  Upon  the 
whole  I  think  that,  while  the  rale  is  one 
which  will  carry  into  effect  the  policy  of 
the  statute,  and  is  fairly  derivable  from 
the  words,  it  is  as  convenient  a  rule  both 
for  landowners  and  for  a  company  as  any 
other  which  has  been  suggested,  in  the 
course  of  the  argument. 

Judgment  of  the  Court  of  Exchequer 
Chamber  affirmed,  and  appeal 
dismissed  with  costs. 

Attorneys — Young,  Maples  &  Tccsdalo,  for  the 
company  (appellants) ;  Johnson  &  Woatheralls, 
agents  for  Lamb  &  Brooks,  Basingstoke,  for  the 
respondent. 


(In  the  Second  DwMmqfike  Oowrt.) 


1874.  1    MAEWiCK  {appellant)  v.  codlin 
July  6.  J  {respondent), 

"  The  Wine  and  Beerhouse  Act,''  1869 
(32  8f  33  Vict,  c,  27)—"  The  Licensing 
Act;'  1872  (35  8f  36  Vict,  c,  94),  ss,  37  If 
74:— New  LicensC'^Confirmation — Licens- 
ing Committee, 

Up  to  the  general  annual  licensing 
meeting  i/n  March,  1874,  the  appellant  held 
licenses  granted  by  the  Excise  for  the  sale 
of  wine  and  beer  for  consumption  on  pre- 
mises in  his  occupation.  The  licenses  were 
granted  to  him  under  the  authority  of  a 
justice's  certificate,  which  had  been  given 
to  him  annually  since  the  parsing  of  the 
Wine  and  Beerhouse  Act,  1869,  aiid  which 
was  renewed  at  the  last  general  annual 
licensing  meeting.  At  such  meeting,  the 
appellant,  for  the  first  time,  applied  for  a 
victualler's  or  publican's  license,  under  the 
9  Oeo,  4.  c,  61,  and  the  Licensing  Act, 
1872.  It  was  granted,  but  was  not  con- 
firmed by  the  confirming  authority  for  the 
county  appointed  under  section  37  of  the 
Licensing  Act,  1872 : — Held,  that  this 
license  was  a  "  new  license,"  which  under 
section  37  required  confirmation  by  the 
licensing  committee,  and  as  it  had  not  been 
80  confirmed,  it  ivas  invalid, 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.O.  169.] 
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THE  GOWBS  AND  NEWPORT 

BAILWAY    GOMPAirr  V,  THE 

BOASD  OF  TRADE. 


Telegraphs — Compulsory  Purchase  of 
Undertaking — Compensation  — Posimaaier- 
Oen&ral — The  Telegraph  Acts,  1868  and 
1869. 

By  31  ^  32  Vict.  c.  110.  $.  7,  aaw  raH^ 
way  company  possessed  of  a  telegraph  open 
to  the  use  of   the  pvbUc    on  the   \8i  of 
January,  1868,  for  tranandtUng  meseotgee 
for  money,    or  possessing    amy   hen^lAaXS 
interest  in  such  telegraph,  may  require 
Posimaster-Qeneral  to  purchase  the  right  oj 
such   railway  company  to  tranamii    sw^ 
messages  or  other  beneficial  interest.    By  82 
^  33  Vict,  c,  73.  8. 10,  aivy  telegraph  eom^ 
pany  with  which  the  Po8tmaster''Oenerail 
may  not  come  to  an  agreement  with  respect 
to  the  am^mnt  of  compensation  to  he  paid 
to  them  for  their  vmdertaleingj  may  kavs 
iuch  amount  settledby  arbitration  in  manner 
provided  by  the  Lands  Clauses  OonaolidO' 
tion  Act,  1845. 

By  an  agreement  with  a  telegraph  com' 
pany,  u/nder  which  the  telegraph  eom- 
pany  erected  and  placed  their  tdegraphic 
apparalus  on  the  Cowes  and  Newport  BaiU 
way  Company's  line,  the  railway  compamy 
took  the  exclusive  use  of  one  wire  during  Ike 
continuance  of  the  agreement,  for  me^ayes 
of  their  own  relating  to  the  bttsineee  of  the 
company,  but  were  prohibited  from  using 
the  wire  for  public  use  or  for  profit^  or  for 
any  other  purpose  than  the  transmission  of 
the  railway  company's  own  m^ssayeSj  and 
at  the  end  of  the  agreement  which  was  to  he 
in  force  for  twenty -one  years,  the  telegraph 
company  were  to  remove  their  telegraphic 
apparatus : — 

Held,  tliat  the  railway  companyjiad  no 
such  interest  in  the  telegraph  as  to  enUUe 
them  to  require  the  Postmaster ^Chneral  to 
purchase  it  under  the  Telegraph  Acts^  1868 
and  1869. 

Thesiger  had  obtained  a  rule  on  the  8th 
of  May  last,  calling  upon  the  Loi^ls  of  the 
Committee  of  Her  Majesty's  Privy  Conn* 
cil  for  Trade  and  Foreign  Plantations,  to 
shew  cause  why  a  writ  of  Tn^Tii^ft-nniB 
should  not  issue  commanding  them  to 
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tppmnt  an  mnpire  pursuant  to  the  Lands 
ClaDses  Consolidation  Act,  1845,  to  decide 
in  case  of  difference  between  the  arbi- 
tntoFB  appointed  respectively  by  the 
Cowes  and  Newport  Railway  Company 
and  Bar  Majesty's  Postmaster-Oeneral, 
in  the  matters  in  which  the  said  arbitrators 
shftU  differ,  or  which  shall  be  referred  to 
BQch  umpire  under  the  Telegraph  Acts, 
1868  and  1869,  and  the  said  Lands  Clauses 
Consolidation  Act,  1845. 

By  deed,  dated  the  24th  of  May,  1865, 
mide  between    the   Electric  Telegraph 
Company  and  the  Cowes  and  Newport 
Biilway  Company,  the  railway  company 
igreed  that  the  telegraph  company  should, 
Kfrihe  term  of  twenty-one  years,  construct, 
place,  maintain,  remove,  replace,  work  or 
use  such  tel^^phic   apparatus  as  they 
should  think  fit  upon  the  railways  belong- 
ing to  the  railway  company,  but  upon  con- 
ditkm  that  the  telegraph  company  should 
erect  upon  the  line  of  railway  an  efficient 
dectric  telegraph  with  at  least  one  wire 
for  the  exclusive  service  of  the  railway 
company.    The  telegraph  company  was 
to  tnMiiiAiTi  the  telegr^hic  apparatus  at 
their  own  expense,  at  least  one  wire  to  be 
exclusively  applicable  to  the  transmission 
l)j  OT  on  the  behalf  or  at  the  wish  of  the 
iiihray  company  of  their  own  messages 
rdating  to  the  business  of  their  railways, 
bat  not  of  messages  of  any  other  descrip- 
tion or  for  others  for  hire,  pay  or  profit. 
All  the  telegraphic  apparatus  to  belong 
io  the  telegraph  company,  and  if  not  pre- 
iTOQgly  removed  to  be  removed  by  the 
telegraph  company  within  three  calendar 
months  after  the  expiration  of  the  said 
term.    If  the  railway  company  should  at 
any  time  daring  the  said  term  construct 
or  nee  a  telegraphic  apparatus  upon  any 
nilway  belonging  to  the  company  they 
flhonlduse  the  same  only  for  the  transmis- 
eion  of   the  messages   of   the    railway 
company  themselves    and   not    for   the 
transmission  of  messages  for  others  or 
for  hire,  pay  or  profit. 

The  railway  company  claimed  compen- 
Miion  from  the  Postmaster'G^neral  under 
the  Telegraph  Acts  of  1868  and  1869,  in 
respect  of  such  interest  as  the  railway 
conqpany  might  have,  in  possession  or  re- 
versbn,  in  any  rights,  powers,  privileges, 
works  and  other  pronerty  of  such  com- 


pany acquired  or  used  for  the  transmis- 
sion of  telegrams,  so  far  as  the  same  are 
or  can  be  used  for  the  transmission  of 
such  telegrams  for  commercial  purposes, 
whether  inland  or  foreign,  and  the  par- 
ticulars of  their  claim  were  for  compen- 
sation in  respect  of  the  reversionary 
interest  in  the  telegraph  receipts  from 
public  messages  and  in  respect  of  the  loss 
of  the  privilege  of  granting  way  leaves, 
and  in  making  future  arrangements  with 
telegraph  and  other  companies,  and  in 
respect  of  granting  a  monopoly  to  the 
Postmaster-General  for  the  conveyance  of 
telegraphs  over  their  line  of  railway,  in- 
cluding an  additional  sum  for  extra  cost 
of  maintenance  of  the  railway  telegraphs, 
and  also  a  sum  for  compulsory  sale.  Also 
an  annual  payment  in  perpetuity  for 
right  of  way  to  the  Postmaster- General 
at  the  rate  of  11,  for  wire  calculated  upon 
the  wires  existing  upon  the  railway  at 
the  date  of  the  claim,  and  used  for  the 
transmission  of  commercial  messages,  and 
a  further  annual  payment  in  respect  of 
such  future  additional  wires  as  may  be 
placed  by  the  Postmaster- General. 

The  Solicitor-General  (Sir  J.  Holker),  G. 
T,  Simpaon,  G.  Bowen  and  Gasserley,  now 
appeared  to  shew  cause,  but 

Thesiger  (Arthur  Williams  with  him), 
were  called  upon  to  support  the  rule. — 
The  effect  of  the  Telegraph  Acts  of  18G8 
and  1869  is  to  give  a  monopoly  to  the 
Postmaster- General  to  the  exclusion  of 
everybody  else — 32  &  33  Vict.  c.  73.  s.  4. 
Then,  is  there  a  right  in  this  railway  com- 
pany to  have  an  arbitrator  appointed  ? 
There  is,  if  this  company  is  within  these 
Acts.  By  the  3rd  section  of  the  1868 
Act  (31  &  32  Vict.  c.  110),  the  term 
"company"  may  mean  "any  company, 
corporation  or  persons  now  engaged  in 
the  United  Kingdom  of  Great  Britain 
and  Ireland  in  transmitting  or  authorised 
to  transmit  messages  for  money  or  other 
consideration,  by  means  of  electric  or 
other  telegraphs  or  mechanical  agencies, 
and  each  and  every  of  those  companies.** 
And  by  the  1869  Act  (32  &  33  Vict.  c. 
73),  the  term  "telegraph company**  shall 
mean  any  company,  corporation  or  persons 
for  the  time  being  engaged  in  transmitting 
or  by  any  instrument  incorporating  the 
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same  authorised  to  transmit  tel^rams 
within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  for  money  or  other 
consideration. 

[Lush,  J. — Surely  "authorised  to  trans- 
mit ''  in  the  1868  Act  means  authorised  by 
Act  of  Parliament.] 

By  the  7th  section  of  the  1868  Act, 
"  If  the  Postmaster-General  shall  acquire 
any  one  undertaking  under  the  powers  of 
this  Act  he  shall,  upon  the  request  in 
writing  of  any  company  possessing  an 
under&kiug  established  by  special  Act  of 
Parliament  or  Boyal  Charter  at  the  time 
of  the  passing  of  this  Act,  purchase  ^he 
undertaking  of  such  company  upon  terms 
to  be  settled  (failing  agreement)  by  arbi- 
tration, provided  such  request  be  made 
within  twelve  calendar  months  after  the 
Postmaster-General  shall  have  so  acquired 
any  one  undertaking.  And  any  railway 
company  possessed  of  a  telegraph  open  to 
the  use  of  the  public  on  the  1st  of  Janu- 
ary, 1868,  for  transmitting  messages  for 
money,  or  possessing  any  beneficial  in- 
terest in  such  telegraph,  snail  be  included 
in  this  provision.  And  any  such  railway 
company  shall  be  entitled  upon  a  like  re- 
quest in  writing  to  require  the  Postmaster- 
General  to  purchase  the  right  of  such  rail- 
way company  to  transmit  such  messages 
or  other  beneficial  interest.**  It  is  con- 
tended that  this  company  comes  within 
,  the  latter  part  of  that  provision. 

[Mellob,  J. — Does  the  Act  mean  more 
than  that  a  company  established  by  charter 
or  Act  of  Parliament,  or  actually  carrying 
on  business,  is  to  be  entitled  to  require 
the  Postmaster- General  to  purchase  ?] 

The  Legislature  were  aware  that  agree- 
ments similar  to  the  one  between  the 
railway  company  and  the  telegraph  com- 
pany in  the  present  case  existed,  as  is 
shewn  by  the  recital  to  the  9th  section  of 
the  1868  Act,  which  recites  that  "  where- 
as the  railway  companies  in  the  United 
Kingdom  are  for  the  most  part  either 
themselves  owners  of  telegraphs  which 
are  used  for  the  conveyance  of  public 
messages,  and  which  are  also  essential 
for  the  safe  conduct  of  the  traffic  on  their 
respective  undertakings,  or  they  have  con- 
tracts for  various  terms  of  years  with  tele- 
graph companies,  whose  telegraphic  ap- 
paratus is  placed  in  the  stations  and  along 


the  railways  and  canals  of  the  i 
companies,  by  which  contracts  pit 
is  made  with  respect  to  the  matten 
said;'*  and  though  the  enacting 
which  follows  relates  to  certain 
panics  named,  amongst  which  the 
and  Newport  is  not,  yet  there  is  a 
nition  of  the  existence  of  such  rig 
other  cases.  And  the  compensal 
be  paid  is  to  be  calculated  on  thi 
ciple  laid  down  as  to  the  railway 
panics  named  as  above  by  sub-se< 
of  the  section  paragraphs,  c,  d  and  e 
all  rents  and  annual  or  other  pa] 
payable  to  the  railway  company  by 
telegraph  companies  during  the  bi 
expired  periods  embraced  in  their  : 
tive  agreements,  and  at  the  termi 
tioned  in  the  said  agreements  respec 
dy  such  sums  as  shall  be  agreed  u] 
in  default  of  agreement,  as  shall  be 
by  arbitration  in  respect  of  the  losf 
railway  company  of  the  privilege  of 
ing  other  wayleaves,  and  making 
arrangements  with  telegraph  or 
companies,  and  in  respect  of  graii 
monopoly  to  the  Postmaster-Gene 
the  conveyance  of  telegraphs  ove 
railways  as  herein  provided  for ;  • 
sums  as  shall  be  agreed  upon,  or  in 
of  agreement,  as  shall  be  settled  b 
tration  as  the  value  of  the  railway 
pany's  reversionary  interest,  if  i 
the  telegraph  receipts  from  publi 
sages  on  the  expiration  of  the  agre 
with  the  respective  telegraph  com 
The  railway  company  here  is  depr 
the  right  to  make  future  arrange 
It  is  deprived  of  the  right  to  obt 
muneration  under  the  7  &  8  Vict 
s.  18,  in  case  at  the  expiration 
agreement  the  Postmaster-Genera 
to  take  advantage  of  that  clause, 
this  company  comes  within  the  del 
of  telegraph  company  in  the  3rd  sei 
thel869Act.  [They  also  referred i 
Vict.  c.  85.  s.  14,  and  sections  8  a] 
1868  Act.]  If  the  mandamus  w 
lowed  to  go,  the  question  of  liabilit; 
be  raised  in  a  more  formal  manner 
return. 

Mellob,  J. — ^I  would  very  w 
have  acceded  to  the  letting  of  tl 
for  the  mandamus  go,  if  I  had  felt  a 


43.] 


TBHSriTY  TBBM,  1874 


245 


80X]i&bIe  doubt  on  the  matter.  The  Legis- 
kkt^ixire  never  intended  to  give  the  right  of 
ol>i;alning  compensation  to  every  company 
ox*  ixi.dividnal  with  reference  to  their  power 
ilie  fatore  of  taking  any  particular 
Lx-se  of  action.  There  would  be  no 
id.  to  such  claims.  The  use  of  tele- 
by  companies  was  contemplated 
where  railway  companies  did 
LSiness  as  telegraph  companies  for 
•pjTofit  and  for  the  use  of  the  public.  The 
jLflefi^islature  would  not  in  such  a  case, 
^^v^liere  the  railway  company  had  esta- 
l^Iiahed  its  business,  take  away  that  right 
ItHout  compensation.  So  in  the  other 
»,  with  regard  to  telegraph  companies, 
lio  by  arrangement,  license,  charter  or 
'»,  have  power  to  put  down  machinery 
^or  transmission  of  messages  and  tele- 
for  profit ;  but  here  what  has  been 
away  ?  Nothing  has  been  done  but 
to  circumscribe  their  potentiality  for  the 
future.  The  applicants  have  failed  al- 
together to  shew  any  right  to  compen- 
satioD. 

HiUSHy  J. — ^If  I  entertained  any  doubt 
I  slionld  have  thought  it  right  that  the 
writ  should  go,  but  I  have  none  whatever, 
he^  us  look  at  the  position  of  the  railway 
ooxnpany  under  their  a^eement  with  the 
tel^raph  company.     [His  Lordship  read 
tb.e  agreement.]    All  the  right  the  railway 
company  took  was  the  exclusive  use  of 
oxke  single  wire.     They  were  prohibited 
from  using  that  wire  for  the  public  use 
OT"  for  profit ;  then,  after  twenty-one  years, 
*ii^  telegraph  company  were  to  take  the 
^•^resaway.  Is  the  railway  company  in  re- 
spect of  their  use  of  that  one  wire  entitled 
nnder  the  Act  to  compensation  ?  The  rail- 
"'''^J  Company  was  not  eugaged  in  trans- 
mitting messages  for  money  further  than 
^'^y  individual  in  the  kingdom  is  so  en- 
??^^  or  is  authorised  to  do  so  by  hiring 
^^  land  to  a  company  for  that  purpose. 
^^^orised  means  authorised  by  statute. 
^*li  respect  to  the  7th  section,  this  was 
,.  ^^  a  telegraph  open  to  the  use  of  the  pub- 
^oi:  tnmsmitting  messages  for  money ; 
^  ^    tad  the  company  any  beneficial  in- 
in  such  a  telegraph,  because  they 


were  prohibited  from  using  any  wires  but 
the  one,  and  they  were  confined  as  to  that 
one  to  the  purposes  of  their  own  traffic. 
I  confess  I  am  utterly  at  a  loss  to 
imderstand  how  the  9th  section  expands 
the  meaning  of  beneficial  interest  in  the 
7th.  The  sub-sections  apply  to  the  dif- 
ferent companies  named  in  the  section. 
Then  the  6th  section  cannot  be  applied 
to  this  case,  while  the  5th  section  of  the 
Act  of  1869  contains  certain  exceptions  to 
the  exclusive  privileges  of  the  Postmaster 
Oeneral  conferred  by  the  Act,  thereby 
saving  the  rights  of  this  company.  The 
railway  company,  therefore,  is  in  the  same 
position  as  if  these  Acts  had  not  been 
passed,  except  that  they  cannot  after  the 
end  of  the  agreement  put  up  a  telegraph 
apparatus  for  profit,  but  every  individual 
through  whose  land  a  telegraph  runs  is 
equally  deprived  of  such  a  right  as  that. 
The  rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Attorneys — Hargrove,  Fowler  &  Blunt,  for  plain- 
tiffi) ;  the  Solicitor  to  the  Post  Office,  for  de- 
fendants. 
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THE  QUEEN  v.  THE  INHABITANTS 
OF  BRADFIELD. 


1874. 
May  22 

Highway — Dedication  of  Private  Road 
already  set  out  under  Award — Highway  Act, 
5^6  WiU.  4.  c.  50.  s,  23. 

A  private  road,  set  out  under  an  indo^ 
sure  award,  may,  upon  proof  of  sufficient 
user  by  the  public  before  the  passing  of  the 
Highway  Act,  5^6  Will,  4.  c.  50,  be  deemed 
to  be  a  highway  lohich  the  parish  or  taivn^ 
ship  is  compellahle  to  repair,  though  the 
award  provides  that  such  road  is  for  ever 
thereafter  to  be  kept  in  repair  by  the  owners 
or  occupiers  of  adjoining  land, 

[For  the  report  of  the  above  case,  see 
43  Law  J.  Rep.  (n.s.)  M.C.  155.] 
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J,  ^^^"3.        1  THE   GREAT  NOBTHEBN  BAIL- 
^OY.    ,^    4  6.  J     WAT  COMPANY  V.  WHITHAM. 

y^'^^uleral  Gontmci^-Oansideratum,  Suf^ 
of. 


*'^^  defendantyhytendeTj  offered  to  supply 
tw  T^^^fUiffs  at  certain  prices  with  such 
T*^**iie«  of  iron  cu  the  plaintiffs  might 
^"^*^  j^rowi  time  to  tim>e  during  a  limited 
^^^^^'  The  defendanfs  tender  was  accepted 
^  '^«  plaintiffs,  hut  he  failed  to  supply  to 
?*  ^^intiffs  all  the  iron  ordered  by  them 

.^^^^  the  period  specified.  An  action  hav' 
V^  ^>een  brought  for  breach  of  the  contract 

^  ^Urj^ly  iron, — ^Held,  that  the  contract 
^**  not  void  for  want  of  mutuality,  and 
f  JU*  -^^**^^  upon  a  good  considei-ation,  avd 

^*  the  plaintiffs  were  entitled  to  the  verdict 

f  ^Iiifl  was  an  acidoii  to  recover  damages 

^     ^he  omission  to  snppljr  iron  pnrsnant 

^  ^^^ntract.     The  canse  came  on  for  trial 

Ijr     ^he  Summer  Assizes,   1873,   for  the 

f^j^^^t  Biding  division  of  Yorkshire,  be- 

/j,j^^  Pollock,  B.,  without  a  jury,  and  the 

^^wing  were  the  material  facts  of  the 
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e  plaintiffs  advertised  for  tenders  for 

supply  of  iron,  and  the  defendant 

~  in  writing  to  sell  to  the  plaintiffs 

upon  certam  terms.     The  material 

ions  of  the  defendant's  tender  were 

^ollowfr— 

•*I,  the   nndersiffned,  hereby  under- 

•^ke    to    supply    the    Great    Northern 

^idlway  Company  for   twelve    months 

Niw  BaauB,  48.— CJ^. 


with  such  quantities  of  each  or  any  of  the 
several  articles  named  in  the  attached 
specification  as  the  company's  storekeeper 
may  order  from  time  to  time,  at  the  price 
set  opposite  each  article  respectively,  and 
agree  to  abide  by  the  conditions  stated  on 
the  other  side." 

The  attached  specification  mentioned 
various  kinds  of  iron,  with  the  prices 
thereof  when  delivered  at  Doncaster. 

"  General  Conditions :  4.  The  store- 
keeper will  issue  to  the  contractor  orders 
for  the  stores  as  required  from  time  to 
time,  and  the  same  are  to  be  delivered 
free  of  charge  at  the  station  on  the  Great 
Northern  Railway  named  in  the  specifi- 
cation for  which  the  tender  is  accepted, 
and  to  be  addressed  to  the  company's 
storekeeper  at  the  depot  named  in  the 
'  order. 

"5.  The  orders  are  to  be  executed 
within  twenty-one  days  fr^m  date,  and 
should  the  contractors  fail  to  supply  the 
article  ordered,  or  replace  those  rejected 
in  due  time,  the  company  reserve  the 
right  to  cancel  the  contract,  and  obtain 
supplies  elsewhere,  charging  the  difference 
of  cost,  if  any,  to  the  contractors." 

The  defendant's  tender  was  accepted 
in  the  following  letter,  addressed  to  the 
defendant  by  tiie  assistant  secretary  to 
the  plaintiffs*  company — 

**I  am  instructed  to  inform  you  that 
my  directors  have  accepted  your  tender 
to  supply  to  this  company,  at  Doncaster 
station,  any   quantity  they    may    order 
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during  the  ^riod  ending  31st  October, 
1872,  of  the  descriptions  of  iron  men- 
tioned on  the  enclosed  list,  at  the  prices 
specified  therein.  The  terms  of  the  con- 
tract most  be  strictly  adhered  to.'' 

The  enclosed  list  specified  various  kinds 
of  iron,  with  the  prices  thereof,  to  be  de- 
livered at  Doncaster. 

The  defendant,  in  reply,  wrote  as  fol- 
lows— "I  beg  to  own  receipt  of  yonr  favour 
accepting  mj  tender  for  bars,  for  which 
I  am  obliged.  Your  specification  shall 
receive  my  best  attention." 

The  defendant  fiuled  to  supply  all  the 
iron  ordered  by  the  company  during  the 
period  specified,  and  the  verdict  was 
entered  K>r  the  plaintiffs. 

D.  Seymour  (A.  Wills  with  him),  on 
Nov.  5,  moved,  pursuant  to  leave  reser- 
ved, for  a  rule  to  enter  the  verdict  for  the 
defendant.  *—  The  plaintiffs  were  not 
bound  by  the  terms  of  the  contract  into 
which  the  parties  had  entered  to  order 
from,  the  defendant  any  iron :  it  was  en- 
tirely within  the  discretion  of  the  plaintiffs 
whether  the  defendant  should  derive  any 
benefit  firom  the  agreement.  This  is  clear 
from.  Burton  v.  The  Great  Northern  Rail' 
way  Company  (1).  Therefore  no  con- 
sideration existed  for  the  defendant's 
alleged  promise  to  supply  the  plaintiffs 
with  iron,  and  as  the  agreement  was  not 
under  seal  the  want  of  a  consideration 
avoided  it ;  the  supposed  contract  was 
altogether  unilateral,  and  was  bad  for 
want  of  mutuality. 

Cur.  adc.  vidt. 

The  following  judgments  were  de- 
livered on  Nov.  6. 

Keatino,  J. — ^In  this  case  the  counsel 
for  the  defendant  moved  for  a  rule  to 
enter  the  verdict  for  him.  The  plaintiffs 
advertised  for  tenders  for  the  supply  of 
iron  of  various  kinds,  and  the  defendant's 
tender  was  accepted.  The  plaintiffs,  pur- 
suant to  the  contract,  ordered  iron  of  the 
defendant  from  time  to  time,  but  he  failed 
to  supply  all  the  iron  ordered  by  the 
plaintiffs.  It  has  been  contended  on  his 
behalf  that,  inasmuch  as  the  plaintiffs 
were  not  bound  to  order  any  iron,  the 

(1)  9  Exch.  Rep.  6.07;  8.  c.  23  Law  J.  Rep. 
(if. 8.)  Exch.  184. 


contract  for  the  supply  thereof  n 
lateral  and  void  as  agamst  the  de 
In  support  of  this  argument  Burto 
Oreat  Northern  Railway  Company 
relied  upon.  That  case  certainly 
to  establish  that  the  plaintiffs  t 
bound  to  order  any  iron  under  i 
tract,  and  that  no  action  could  b 
tained  against  them  for  omitting  i 
and  I  express  no  opinion  as  to  w 
defendant's  position  would  have 
before  any  breach  of  the  contra 
before  he  fisiiled  to  supply  iron 
ordered,  he  had  refused  to  abide 
terms  of  the  agreement.  But  ' 
fondant's  promise  being  to  supp 
iron  as  the  plaintiffs  should  from 
time  order,  when  an  order  was  gi 
the  plaintiffs,  there  was  then  a  coi 
tion  for  the  defendant's  promise, 
that  the  verdict  ought  to  stand,  a 
we  ought  not  to  grant  a  rule. 

Bbett,  J. — The  defendant  off< 
supply  the  plaintiffs  with  such 
they  should  from  time  to  time  ore 
ing  a  limited  period,  and  the  oon 
contained  in  his  tender  and  in  tl 
of  acceptance  by  the  plaintiffs.  It 
alleged  that  the  contract  cannot 
forced  against  the  defendant,  in 
as  it  is  unilateral,  and  without  ooi 
tion.  The  most  that  can  be  made 
objection  is  that  at  the  time  of 
the  agreement  only  one  party  pr 
Many  contracts,  which  are  quii 
and  enforceable  by  action,  are 
nature.  For  instance,  suppose  I  i 
to  another  person  1002.  upon  cono 
his  going  to  York ;  he  is  not  b( 
go  to  York,  but  if  h^  does  go  to 
muBt  pay  him  the  amount  promis 
like  manner  the  defendant's  tendei 
that  if  the  plaintiffs  would  give 
during  the  time  stipulated  he  wan 
ply  the  iron  required,  at  certain  p 
be  paid  by  the  plaintiffs.  Burton 
Oreat  Northern  Railway  Ccmpaw^ 
an  authority  establishing  that  the  c 
did  not  bind  the  plaintiffs  to  gi 
order ;  but  I  think  that  if  they  gav* 
for  iron  the  defendant  was  bound 
cute  them,  for  by  giving  an  or 
plaintiffs  bound  themselves  to  ao( 
iron  when  supplied  by  the  de&ndi 
to  pay  him  tne  stipulated  pria 
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cue  has  been  oited  which  is  in  point  for 
the  defendant,  and  this  is  in  itself  a 
itrong  argament  against  him,  for  such 
oontncts  as  this  mnst  be  of  freqnent  oc- 
correnoe.  The  mle  cannot  be  granted, 
bat  I  express  no  opinion  wheSier  he 
might  not  have  pnt  an  end  to  his  agree- 
ment hj  giving  to  the  plaintifis  notice  of 
troidanoe  beforo  committing  any  breach. 
GiOTi,  J.,  concurred. 

Bide  refused, 

Attorpey«— Johnson,  Farquhar  &  Leech,  for 
plaintifi ;  Jacobs,  North  &  Vincent^  agent*  for 
North  k  Sons,  Leeds,  for  defendant. 


1873.      1  BOBBIES    AND    OTHEBS    V.    THE 

Not.  20.  j      dipebial  ottoman  bank. 

Primval  and  Agent — SeUoff  against 
Pnnc^  of  Debt  due  from  Factor — 
^l^dmg — Negativing  Means  of  Knowledge, 

To  an  action  by  a  principal  for  the  price 

i  goods  sold  by  his  agent  to  the  defendant^ 

•pfatt  seUing  off  a  debt  due  to  the  defend^ 

^fmrn  such  agenif  which  averred  that  the 

^  was  intrusted  by  the  plaintiff  with  the 

^OMflwiwi  of  the  goods  as  apparent  oumer^ 

ndlkaiike agent  sold  the  same  in  his  own 

■WW  amd  as  his  own  goods  with  the  consent 

iihe  plaintiff,  and  that  at  the  time  of  such 

^ihe  defendant  believed  the  agent  to  be 

tt«  oumer,  and  did  not  know  that  the  plain- 

^1  wu  the  owner,  or  that  the  agent  was 

^lf*i,  was  held  good,  although  it  did  7iot 

h  ffpress  averment  negative  either  the  dc- 

f^fdanfs  means  of  "knowing  that  the  agent 

f«»ti«c4  agetd,  or  tliat  the  defendant  had 

^  ttoitce  thai  the  plaintiff  was  the  oumer, 

It  bei^g  an  immaterial  averment  in  a  pica 

^pleaded  thai  the  defendant  had  not  the 

^J*«*iw  of  such  knowledge,  a    replication 

*p^mo  thai  at  the  time  of  the   sale  the 

^^midant  had  the  means  of  knowing  that 

^^  ageut  was  tJie  plaintiff's  agent,  and  as 

^^A  sold  the  goods,  was  held  bad. 

The  second  count  of  the  declaration 
i  for  goods  sold  anddelivered,for  money 
^.-^-^▼ed  for  the  nse  of  the  plaintiffs,  and 
^^^  interest 

The  defendants  pleaded  to  so  much 
^  wch  second  count  as  relates  to  money 


payable  for  goods  sold  and  delivered,  that 
the  said  goods  were  sold  and  delivei^  to 
the  defendants  by  certain  persons  known 
and  carrying  on  business  as  Messrs. 
Scheitlin  &  Co.,  then  being  the  agents  of 
the  plaintiffs  in  that  behalf  and  intrusted 
by  IJie  plaintiffs  with  the  possession  of  the 
said  goods  as  apparent  owners  thereof, 
and  that  the  said  Messrs.  Scheitlin  &  Co. 
sold  and  delivered  the  said  goods  as  afore- 
said in  their  own  name,  and  as  their  own 
goods,  with  the  consent  of  the  plaintifis, 
and  that  at  the  time  of  the  said  sale  and 
delivery  of  the  said  goods  the  defendants 
beUeved  the  said  Messrs.  Scheitlin  &  Co.  to 
be  the  owners  of  the  said  goods,  and  did  not 
know  that  the  plaintiffs  were  the  owners 
of  the  said  goods  or  of  any  of  them,  or 
were  interested  therein  or  in  the  sale 
thereof,  or  that  the  said  Messrs.  Scheitlin 
&  Co.  were  agents  in  that  behalf  and  that 
before  the  defendants  knew  that  the  plain* 
tiffs  were  the  owners  of  the  said  goods  or 
any  of  them  or  interested  therein,  or  that 
the  said  Messrs.  Scheitlin  &  Co.  were 
agents  in  the  sale  thereof,  the  said  Messrs. 
Scheitlin  &  Co.  became,  and  at  the  com- 
mencement of  this  suit  were,  and  still 
were,  indebted  to  the  defendants  in  an 
amount  equal  to  the  plaintiffs'  claim. 
[The  plea  then  concluded  with  a  state- 
ment of  the  subject-matter  of  such  debt, 
which  was  pleaded  as  a  set  off  against  the 
plaintiffs*  claim.] 

The  plaintiffs  demurred  to  this  plea, 
and  also  replied  that  before  and  at  the 
time  when  the  said  goods  were  sold  and 
delivered  to  the  defendants,  as  in  that 
plea  mentioned,  by  the  said  persons 
therein  mentioned  as  Messrs.  Scheitlin  & 
Co.,  they,  the  defendants,  had  the  means 
of  knowing  that  the  said  Messrs.  Scheitlin 
&  Co.  were  merely  apparent  owners  of 
the  said  goods,  and  that  the  same  were 
intrusted  to  the  said  Messrs.  Scheitlin  & 
Co.  as  agents  of  and  for  the  plaintiffs, 
and  that  the  said  Messrs.  Scheitlin  & 
Co.  were  agents  of  and  for  the  plaintiffs, 
and  as  agents  of  and  for  the  plaintiffs  sold 
and  delivered  the  said  goods  to  the  de- 
fendants. 

The  defendants  demurred  to  this  re- 
plication. 

Udall,  for  the  plaintiffs. — The  plea  is 
bad,  and  the   replication    is    good.     If 
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the  defendants  at  the  time  of  the  sale 
of  the  goods  to  them  had  the  means 
of  knowing  that  the  plaintiffs  were  the 
owners  of  the  goods,  and  that  Messrs. 
Scheitlin  were  merely  agents,  they  would 
not  be  entitled  to  set  off  the  debt  due  to 
them  from  Messrs.  Scheitlin.  In  the  notes 
of  Mr.  Smith  to  Oeorge  v.  Clagett  (1),  after 
stating  the  rule  as  to  the  right  of  a  party 
who  has  contracted  with  an  agent  in  hu 
own  name  for  an  undisclosed  principal 
when  sued  upon  such  contract  by  the 
principal,  Mr.  Smith  says  that,  "  the  latter 
part  of  this  rule  only  appHes  where  the 
party  contracting  has  not  the  means  of 
knowing  that  the  party  with  whom  he 
contracts  is  but  an  agent.  If  he  has  the 
means  of  knowing,  and  though  he  may  not 
be  expressly  told,  still  must  be  supposed  to 
have  known  that  he  was  dealing  not  with 
a  principal  but  with  an  agent,  the  reason 
of  the  above  rule  ceases,  and  then  cessante 
rcUione,  cesaat  Zea;."  In  GhUty*8  Precedents 
in  Pleading  (3rd  edit,  by  L.  Temple,  B. 
G-.  Williams  and  Jeffery),  p.  574,  the  form 
of  plea  which  is  given  expressly  states 
^hat  at  the  time  of  sale  the  defendant, 
''  did  not  know,  and  had  not  the  means 
of  knowing,  that  the  plaintiff  was  the 
owner  of  the  said  goods  or  interested 
therein,  or  that  the  said  J.  S;  was  only  an 
agent  in  that  behalf."  So  in  Smith's 
Mercantile  Law^  8th  edit.  p.  153,  after 
having  stated  the  reason  for  the  rule, 
which  gives  a  purchaser  from  a  fieictor  the 
right  of  set-off  of  any  claim  he  had  against 
such  factor,  it  is  added,  "  But  if  at  any 
time  in  the  course  of  the  transaction  he 
have  means  of  knowing  that  the  person 
with  whom  he  deals  is  not  a  principal,  the 
above  reason  does  not  apply,  and  then 
cessante  ratione,  cessat  lex,**  The  case  of 
Purchell  v.  Salter  (2)  is  referred  to  in 
the  notes  to  Oeorge  v.  Clagett  (1)  for  the 
mode  of  pleading  such  a  defence  as  that 
set  up  in  Oeorge  v.  Clagett  (1),  and  in  the 
plea  as  pleaded  in  Purchell  v.  Salter  (2) 
it  is  averred  that  the  defendant  "  did  not 
know,  and  had  not  the  means  of  knowing, 
that  the  plaintiff  was  the  owner  of  the 
said  goods  or  interested  therein,  or  that 

(1)  7  Term  Rep.  859;  8.  c.  2  Smith's  Load. 
Cas.  6th  cd.  115. 

(2)  1  Q.B.  Kep.  209;  s.  c.  11  Law  J.  Rep.(if.8.) 
Q.B.  433. 


the  said  George  Mason  was  only  an 
in  that  behalf." 

[Keatino,  J. — ^Are  means  of  knoi 
anything  more  than  evidence  pf 
ledge?] 

Knowledge  and  means  of  knowled 
two  distinct  things.  It  is  consisteE 
the  plea  in  the  present  case,  Uiat  t 
fendants  had  been  informed  th 
plaintiffs  were  the  owners,  but  that 
time  of  sale  they  had  forgotten  thii 

[Coleridge,  G.J.— LordDenman 
judgment  of  PurcheWy.  Salter  (2), 
is  a  written  one,  states  the  effect 
plea,  but  in  so  doing  omits  an 
therein  about  means  of  knowledge,  i 
merely,  "and  further  that  the  p 
was  not  known  by  the  defendant 
proprietor  of  the  said  goods."  D 
J. — The  form  of  plea  given  inJB«U 
Leakeys  Precedents  (3rd  edit.  p.  ( 
precisely  the  same  as  that  in  wh: 
plea  in  question  is  pleaded  in  the  ] 
action,  and  in  a  note  to  such  foma 
citing  Oeorge  v.  Clagett  (1)  and 
cases,  it  is  said,  "  If  the  buyer  1 
means  of  knowing  him  to  be  deal 
an  agent  and  negligently  omittec 
form  himself  it  would  be  equival 
knowledge,  and  would  deprive  him 
set-off— !Bari?i^  v.  Carrie  (3)."] 

In  the  former  editions  of  Bull 
Leake*  s  Precedents  ^t  was  alleged 
plea  that  "  the  defendant  did  not 
and  had  not  the  means  of  knowin| 
(2nd  edit.  p.  580).  No  ezplana 
given  for  making  this  alteratun 
Semenza  v.  BrinsUy  (4)  the  objeo 
the  plea  was  that  it  did  not  negati 
defendant's  knowledge  that  Mi 
whom  he  bought  the  goods,  was 
agent,  but  only  that  the  goods  we 
by  Mole  in  his  own  name  and  as  h 
goods  ;  and  Sir  O.  Honyman,  in  sni 
the  demurrer  to  the  plea,  argued  s 
fully  that,  *'  where  a  man  buys  of  one 
he  knows,  or  has  the  means  of  kz 
is  selling  as  agent  for  somebody  < 
cannot  in  an  action  by  the  pnnci 
the  price  set  off  a  debt  due  to  hie 
the  agent."  Lord  Tenterden  e 
Baring  v.  Corrie  (3),  "  But  in  wha 


(3)  2  B.  &  Aid.  137. 
(4) 


18  Com.  B.  Bep.  K.S.  467;  b.c  a 

Rep.  (x.8.)  C.P.  191. 


Wm-  43.] 


MICHAELMAS  TERM,  1873. 


did  the  defendants  stand  in  respect 
Cycles  &  Ck>.,  and  what  did  they  omit 
do?     They  knew  thi^t  Coles  &  Co. 
~  both  as  brokers  and  merchants,  and 
-febey  meant  to  deal  with  them  as  mer- 
and  to  derive  a  benefit  from  so 
uling  with  them,  they  ooght  to  have 
~  whether  in  this  transaction  they 
as  brokers  or  not ;  bnt  they  make 
enqtuiy. 
p3EBTT,    J.^Baring  v.    Corrie  (3)   is 
-very  different  case   from  the  present. 
ties  A  Co.  were  not  &ctors  bat  only 
and  therefore  it  was  decided  that 
bSx<yiigh  the  defendants  when  they  bought 
Coles  &  Co.  believed  them  to  be  prin- 
yet  they  conld  not  set  off  a  debt 
from  tiiem  against  the  action  by  the 
icipal.] 
Nezt^  toe  plea  is  bad  for  not  negativing 
the  defendants  had  notice  that  the 
plmintiffs  were  the  owners  before  the  set- 
off  accraed.     In  SaUer  v.  Purchdl  (2), 
in.    the  Exchequer  Chamber,  Parke,  B., 
i^ys,  during  the  argument,  ''it,''  that  is 
tfc^o   debt  which  is  set  off,  ''  must  be  due 
eifclner  before  the  sale  or  before  notice  to 
defendant  that  the  plaintiff  was  the 
bl  owner."     If  the  plaintiff's  contention 
this  case  is  right  as  to  the  plea,  then 
replication  is  good. 
^  XaUj  contra. — The  plea  is  in  the  form 
gi'v^n  by  all    the  precedents,   with   the 
®^C3eption  of  that  which  has  been  referred 
^-^^     in  Chitti/s   Precedents    in    Pleading, 
^^ither  in  George  v.  Olageit  (1)  nor  in 
^^^^^hone  V.  Williams,  cited  in  George  v. 
C^i*jigett  (1),  on  the   authority  of  which 
tlisit  last  case  was  decided,  is  there  any- 
tliing  said  about  means  of  knowledge.    K 
tkc  defendant  had  the  means  of  know- 
*®^ge,  and  refused  to  use  them,  the  jury 
^^Ht  well  consider  that  the  same  as 
jl^Howledge,   and    accordingly    find    that 
^®  did  know.     No  doubt  where  the  de- 
fj^^idant  knows  that  the  person  of  whom 
^^  buys  the  goods  is  selling  them  as  a 
^*^fer,   he  is  deprived  of  the  right    of 
'^off,  and  on  that  ground  Fish  v.  Kemp* 
^  (5)  was  decided,  but  there  there  was 
^^^*^ing  alleged  in  the  plea   about    the 
^^^^xis   of   knowledge.       In    that    case 

C^m-^^^  1  Com.  B.  Rep.  W ;  b.  c  18  Law  J.  Rep. 
•'^-i  C.P.  206. 


Cresswell,  J.,  says,  "  this  is  an  attempt 
to  extend  the  rule  laid  down  in  Bahone 
V.  WilMams  and  George  v.  Clegatt  (1), 
which  has  now  been  uniformly  acted 
on  for  many  years.  If  a  f&cU)T  sells 
goods  as  owner  and  the  buyer  bona  fide 
purchases  them  in  the  belief  that  he  is 
aealing  with  the  owner,  he  may  set  off  a 
debt  due  to  him  from  the  factor  against  a 
demand  preferred  by  the  principal,"  and 
he  adds  that,  "Lord  Mansfield  so  lays 
down  the  rule  distinctly  in  Bahone  v. 
Williams.**  It  is  not  necessary  that  the 
plea  should  negative  the  notice  to  the 
defendants  thai  the  plaintiffs  were  owners, 
and  even  if  it  appeared  that  the  defendants 
had  had  such  notice  at  one  time,  yet  if  at 
the  time  of  the  sale  they  did  not  know 
that  the  plaintiffs  were  the  owners  and 
bona  fide  believed  they  were  buying  of  the 
owners  that  would  be  sufficient,  and  the 
plea  would  be  good.  [He  was  then 
stopped.] 

tfdall  replied. 

Coleridge,  C.J. — I  am  of  opinion  that 
our  judgment  on  these  demurrers  should 
be  for  the  defendants.     The  declaration 
contains  a  count  for  goods  sold  and  de- 
livered,  to   which  the   defendants  have 
pleaded  that  JLcssrs.  Scheitlin,  by  whom 
the  goods  were  sold  to  the   defendants, 
were  entrusted  by  the  plaintiffs  with  the 
possession   of   such    goods  as   apparent 
owners,   and  that  Messrs.  Scheitlin  sold 
them  in  their  own  names  and  as  their 
own  goods  with  the  consent  of  the  plain- 
tiffs, and  that  at  the  time  of  such  sale  the 
defendants    believed    the    said    Messrs. 
Scheitlin  to  be  the  owners,  and  did  not 
know  that  the  plaintiffs  were  the  owners. 
The  plea  then  sets  off  a  debt  due  to  the  de- 
fendants from  Messrs.  Scheitlin   against 
the  plaintiffs'  claim.     Now  on  the  argu- 
ment of  the  demurrer  to  this  plea  two 
points  have  been  made  by  the  learned 
counsel  for  the  plaintiffs.     First,  it  is  said 
that  the  plea  ought  to  have  averred  not 
only  that  the  defendants  did  not  know 
that  the  plaintiffs  were  the  owners  of  the 
goods,  but  also  that  the  defendants  had 
not  the  means  of  knowing  that  the  plain- 
tiffs were  the  owners,  and  further  that 
the  plea  ought  to  have  stated  that  the 
defendants  had  not  had  notice  of  that 
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fact.     It  appears  to  me,  however,  that  the 
plea  states  all  that  is  material  for  the 
purpose  of  entitling   the    defendants  to 
make  the  set-off  in  question.     It  states 
that  the    plaintiffs    entrusted    the    said 
Messrs.  Scheitlin  with  the  possession  of 
the  goods  as  the  apparent   owners,  and 
also  that  Messrs.  Scheitlin  sold  them  as 
their  own  goods  with  the  consent  of  the 
plaintiffs,  and  that  at  the  time  of  the  sale 
the  defendants  believed  the  said  Messrs. 
Scheitlin  to  be  the  owners.     The  essence 
of  this  defence  is  the  real  knowledge  and 
state  of  mind  of  the  defendants  at  the 
time  they  bought  the  goods  of  Messrs. 
Scheitlin,  and  m  this  plea  they  state  that 
they  believed  Messrs.  Soheithn  to  be  the 
owners  of  the  goods,  and  did  not  know 
that  the  plaintiffs  were  the  owners.    That 
brings  the  plea  in    this    case    distinctly 
withm  the  principle  of  George  v.  Clagett 
(I) ,  and  the  form  is  according  to  that  which 
is  universally  used.     There  is  no  case  in 
which  anythmg  turned  on  the  averment 
of  the   defendant   not  having   had    the 
means  of  knowledge  whenever  such  was 
stated  in  the  plea,  and  though  in  Purchell 
V.  Salter  (2)  it  was  averred  in  the  plea, 
yet  the  judgment  of  the  Court  of  Queen's 
Bench,  when  stating  the  substance  of  such 
plea,  entirely  omits  it.     Then  with  regard 
to  the  point  that  the  plea  ought  to  state 
that  the  defendants  had  not  had  notice 
that  the  plaintiffs  were  the  owners,  I  am 
of  opinion  that  if  it  be  necessary  there 
should  be  such  averment,  it  is  sufficiently 
averred  here  by  the  statement  that  Messrs. 
Scheitlin  sold  the  goods  as  their  own  goods 
with  the  consent  of  the  plaintiffs.     With 
regard  to  the  replication — if  the  plea  bo 
good  the  replication  alleging  that  the  de- 
fendants had  the  means  of  knowing  that 
Scheitlin  were  the  plaintiffs'  agents  and 
only  apparent  owners  of  the  goods  is  bad 
for  the  reasons  which  have  been  given, 
such  allegation  being  quite  immaterial. 

Keating,  J. — The  point  which  has  been 
taken  by  Mr.  Udall  is  that  in  a  plea  of 
set-off  where  the  defence  under  which  it  is 
set  up  is  similar  to  that  in  George  v.  Clagett 
(1)  it  is  not  sufficient  to  state  the  defend- 
ants' want  of  knowledge  that  the  goods 
were  those  of  the  principal,  without 
stating  also  the  want  of  the  means  of 
knowledge.    As  the  plea,  however,  states 


that  the  goods  were  sold  to  the  deft 
in  the  name  of  the  agents  and  a 
goods  with  the  consent  of  the  pL 
and  that  the  defendants  did  not  Is 
believe  the  goods  were  the  p 
goods,  it  seems  to  me  to  be  uimc 
for  the  plea  to  go  on  and  say  t 
defendants  had  not  the  means  of  k 
these  facts,  for  under  a  trayersc 
want  of  knowledge  the  means  of  k 
might  be  shewn. 

Brett,  J. — The  material  allegal 

this  plea  are  that  the  goods  were 

the  defendants  by  Messrs.  Scheitl 

that  Messrs.  Scheitlin  were  agenb 

plaintiffs,  intrusted  by  them  with  i 

session  of  the  goods  as  apparent 

thereof,     and     that    the    said    '. 

Scheitlin  sold  the  said  goods  a 

own    goods    with    the    consent 

plaintiffs,  and  that  at  the  time 

sale    the   defendants   believed    t 

Messrs.  Scheitlin  to  be  the  owne 

did  not  know  that  Messrs.  Scheitl 

agents.     It  has  been  objected  on  i 

of  the  plaintiffs,  that  assuming  al 

be  true,  still  the  plea  is  bad  for  not  a 

that  the  defendants  had  not  the  i 

knowing    that    Messrs.    Scbeitli 

agents.    In  my  opinion  such  an  an 

assuming  the  other  matters  so  8 

the  plea  to  be  true,  is  immater 

would  moreover  throw  a  burden 

chasers  which  would  make  it  very 

to  carry  on  business,  and  wonld 

which  the  mercantile  law  never  i 

they  should  be  subject  to.    The  | 

having  intrusted  their  goods  to  a 

sell  as  their  own  must  be  conten 

the  risk  of  what  may  be  Uie  po 

those  to  whom  they  have  soentnxel 

goods.     It  is  ftirther  argued  that 

is  bad,  because  it  does  not  shew  ' 

defendants  had  not  had  notice  t 

goods  were  the  plaintiffs.    I  do  n 

it  necessary  that  the  plea  shoal 

but  if  it  be  necessary  it  is,  I  think 

stance    alleged    in    the    allegati 

Messrs.  Scheitlin  at  the  time  of 

the    goods    as    their  own  and 

names  with  the  plaintiffs'  consez 

further  and  think  that  even  if  t 

cation  amounts  to  an  allegatioi 

the  time  of  the  sale  the  defendf 

notice  that  the  goods  were  the  p 
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jel    that  is  not  inoonsistent  with  the 

material  allegations  in  the  plea,  and  if 

ihese  be  taken  to  be  true  it  does  not  pre- 

Teat  the  defendants  making  this  set-off. 

lo.  Semmta  v.  Brmsley  (4),  Willes,    J., 

ui  delivering  the  judgment  of  the  Court, 

f^tes  what  ahonld  be  alleged  in  Hxe  plea 

ui  order  to  make  a  valid  defence  within 

the  role,  which  allows  a  debt  due  from 

tke  fiactor  to  be  set  off  against  a  claim  for 

^^e  price  of  the  eoods  by  the  principal. 

Be  states  that ''  the  plea  should  shew  tnat 

^^^e  contract  was  made  by  a  person  whom 

^^&e  plaintiff  had  entrusted  with  the  pos- 

^oasion  of  the  goods,  that  that  person  sold 

^l^«m  as  his  own  goods  in  his  own  name 

^9  principal,  with  the  authoriiy  of  the 

plamtiff,  that  the  defendant  dealt  with 

^^Ui  ^  <^d  believed  him  to  be,  the  prin- 

^^Fal  in  the  transaction,  and  that  before 

•lae  defendant  was   undeceived  in  that 

■"•^•pect  the  set-off  accrued."  Now  neither 

^^  the  alle^tions  which  Mr.  UdaJl  says 

^'^ould  be  m  the  plea,  in  the  present  case 

^^«i«  stated  l^  that  learned  Judge  to  be 

^cnongst  those  matters  which  are  neces- 

■•Jy  to  be  put  in  the  plea  in  order  to 

^^ve  it  a  good  defence.    For  these  reasons 

^  am  of  opinion  that  the  plea  is  good.     I 

*lao  think  that  the  replication  is  bad,  in- 

^BQiiich  as  if  the  plea  be  good,  what  is 

*o    alleged    in    the    replication    is    im- 

i&ftteriaL 

DsxMAK,  J. — ^I  am  of  the  same  opinion. 
Both  these  matters,  which  it  is  contended 
V  Mr.  Udall  ought  to  have  been  inserted  in 
tW  plea,  are,  I  think,  not  matters  of 
pleaoing  but  of  evidence.  The  means  of 
biowledge  may  be  important  in  order  to 
ttoertain  whe^er  the  aefendants  knew  or 
oot  that  Scheitlin  &  Co.  were  agents,  but 
it  is  matter  of  evidence  only,  and  it  is 
pot  neeessaiy,  but  on  the  contrary  it  is 
improper  in  pleading,  to  set  oat  what  is 
laatter  of  evidence. 


CSOWTHEK  V,  APPLEBY. 


Judgment  for  the  defendants, 

^  j^^ys-Williamaon,  Hill  &  Co.,  agents  for 
Sp^^iew  ic  Daggett^  Newcastle-upon-Tyne,  for 
*^***^tii6 ;  O.  j£  Clements,  for  defendants. 


1873.     1 
Nov.  26.  / 

Witness — Attachment — Eo^use  for  not 
Producing  Docmnents — Befusal  hy  Wit- 
ness's Master  to  allow  Production, 

The  Court  in  the  exercise  of  its  discre- 
tion will  not  issue  an  attachment  against  a 
witness  for  not  producing  documents  in 
obedience  to  a  suhpcena  duces  tecum  when 
he  hcLs  only  the  possession  of  such  documents 
as  servant  to  his  master^  wlio  has  refused 
to  allow  him  to  take  and  produce  them  at 
the  trial. 

This  was  a  rule,  which  had  been  ob- 
tained by  JR.  O.  Williams  for  the  plaintiff, 
calling  on  Frederick  Sharpley  to  shew 
cause  why  an  attachment  should  not  issue 
against  him  for  disobedience  of  the  order 
of  the  District  Prothonotary  of  the  Court 
of  Common  Pleas  at  Lancaster  in  not 

S reducing  before  the  arbitrator  the  several 
ocuments  mentioned  in  such  order. 
The  action  was  brought  in  the  Common 
Pleas  at  Lancaster  to  recover  moneys 
alleged  to  be  due  to  the  plaintiff  in 
respect  of  certain  contracts  with  the  de- 
fendant in  reference  to  the  construction  of 
the  Louth  and  Lincoln  Railway,  and  saoh 
action  had  been  referred,  by  an  order 
of  Nisi  Prius,  to  an  arbitrator.  The  said 
Frederick  Sharpley  was  the  solicitor  and 
secretary  of  the  said  railway  company, 
and  as  such,  it  was  stated  in  the  affidavit 
on  which  this  rule  had  been  obtained,  he 
would  have  and  had  the  custody  of  the 
books,  documents  and  papers  connected 
with  the  said  railway  and  belonging  to 
the  said  company. 

On  the  14th  of  August  last  an  order 
was  obtained  by  the  plaintiff  from  the 
District  Prothonotary  of  the  Court  of 
Common  Pleas  at  Lancaster,  ordering  the 
attendance  of  the  said  Frederick  Sharpley 
before  the  arbitrator  to  be  examined  as  a 
witness  touching  the  matters  referred, 
and  also  to  produce  before  the  arbitrator 
the  following  documents,  namely,  "the 
minute  and  all  other  books  containing 
the  proceedings  of  the  Louth  and  Lincoln 
Railway  Company  in  the  years  1870, 1871 
and  1872 ;  a  contract  between  the  said 
Louth  and  Lincoln  Railway  Company 
dated  the  12th  of  June,  1871|  for  con- 
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Btrnction  of  the  said  railway;  receipts 
for  all  moneys  paid  by  the  said  company, 
or  on  its  behalf  during  the  years  1870, 
1871  and  1872 ;  all  letters  written  by  the 
defendant  to  the  said  company  or  to  any 
of  the  directors  thereof  during  the  said 
years  1870, 1871  and  1872  ;  also  all  drafts, 
engrossments  and  conveyances  relating  to 
land  taken  or  purchased  by  the  said  rail- 
way company  during  the  years  aforesaid 
for  the  purposes  of  the  said  railway,  and 
all  certificates  and  authorities  for  payment 
of  money  given  by  the  engineer  of  the 
said  company  during  such  last-mentioned 
years ;  also  numerical  register,  registration 
book,  ledger,  journal,  cash-book,  minute 
book,  transfer  book,  shareholders'  address- 
book;  and  all  other  books  and  papers  con- 
taining any  list  of  shareholders  kept  or  used 
by  the  said  railway  company  during  the 
years  1870  and  1871,  pursuant  to  the 
statute  in  that  behalf." 

The  said  F.  Sharpley  was  duly  served 
with  this  order,  and  in  obedience  to  it 
he  attended  .before  the  arbitrator,  but 
without  haying  with  him  any  of  the 
documents  mentioned  in  such  order.  He 
expressed  his  readiness  to  be  examined  as 
a  witness,  but  declined  to  produce  the 
documents,  stating  that  the  directors  of 
the  company  had  refused  to  allow  him 
permission  to  produce  them. 

Under  these  circumstances  the  present 
rule  was  obtained,  against  which 

B,  Vaughan  Williams  now  shewed 
cause. — The  Court  has  no  jurisdiction  to 
grant  an  attachment  for  disobedience  of 
an  order  of  a  district  prothonotary,  al- 
though it  will  be  said  by  the  other  side 
that  the  Court  has  such  jurisdiction, 
by  virtue  of  3  &  4  Will.  4.  c.  42.  ss.  39 
&  40,  coupled  with  32  &  33  Vict.  c.  37. 
s.  6,  sub-ss.  1  &  4,  and  sections  7  <&  15, 
and  the  rules  of  Court  made  under  that 
last  Act  (see  39  Law  J.  Rep.  (n.s.)  Com- 
mon Law).  It  is  not  perhaps  necessary 
to  discuss  this  question,  for  the  answer  to 
this  application  is,  first,  that  those  to 
whom  the  documents  belong  and  towards 
whom  the  witness,  Sharpley,  stands  in 
the  situation  of  a  servant,  have  ordered 
him  not  to  produce  them  ;  and,  secondly, 
the  form  of  the  order,  ordering  him  to 
produce  the  documents,  is  too  general 


and  comprehensive.     It  is  admitt 

if  the  witness  has  the  books  with 

Court,  he  would  be  bound  to  { 

them,  but  if  he  has  not  got  the 

him,  because  -his  master,  to  whoi 

belong,  has  ordered  him  not  to  taki 

he  would  be  excused  fromprodaoini 

Indeed  he  could  not  remove  them  0( 

to  the  ordera  of  his  master  witfaoa 

guilty  of  a  breach  of  duty  and  incn 

liability  of  dismissal  firom  his  emplc 

Lee  v.  Angas  (1)  is  an  authontj 

subpcena  duces  tecum  in  such  a  | 

form  as  the  order  in  this  case,  is  v 

jcctionable,  and  will    not   he    ea 

against    the    witness.      In    tha 

Wood,  V.C.,    approved  of  the  < 

the  AUomey-OenercU  v.  Wilson  (2) 

the  Yice-Chancellor  of  England  ; 

to  give  efiect  to  a  suhpcsna  duces 

not  only  because  it  was  in  too  ge 

form  as  to  the  books  the  witness 

quired  to  produce,  but  also  hecai 

books  were  partnership  books  be! 

to  the  bank  in  which  the  witness 

partner,  and  his   co-partners  wo 

allow  the  witness  to  produce  then 

only  common  law  case. on  the  sn 

Amey  v.  Long    (3),  which  relate 

shcri£f's  bailiff  being  required  to  i 

the  warrant  under  which  he  hac 

and  which  he  was  subpoenaed  to  ' 

as  a  witness.    That  case  is  a  very  c 

one  from  the  present,  and  turn< 

much  on  the  pleadings,  but  the  ( 

Queen's  Bench  considered  it  woa 

been  a  good  excuse  for  not  prodai 

warrant  had  it  been  in  the  posse 

another  person. 

JR.  O,  Williams  in  support  of  i 
— The  documents  are  in  the  cm 
the  railway  company  through  th 
of  their  secretary,  and  the  only  : 
obtaining  their  production  is  1 
poenaing  the  secretary.  The  o 
being  a  corporation  cannot  be  sen 
a  subpoena.  In  1  Chiiiy^sArchh.  8i 
edition,  it  is  said  that  "  it  is  no  exc 
the  legal  custody  of  the  instraxx 
longs  to  another  if  it  be  in  th< 

(1)  35  Lnw  J.  Hep.  (n.8.)  Chanc. 
Law  Hep.  2  £q.  59. 

(2)  9  Sim.  526;  8.  c.  8  Law  J.  B 
Chanc.  119. 

(3)  9  East  473 ;  e.  c.  1  Caxnpb.  14. 
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poneanon  of  the  witness,"  and  for  this  is 
died  inter  alia  Amey  v.  Long  (3). 

[DiNMAN,  J. — ^Further  on  at  page  354  it 
is  stated  that  ^'  if  he  be  a  clerk  in  a  pabHc 
office,  and  he  is  called  npon  to  produce  an 
official  paper  which  his  principal  has  not 
given  him  leave  to  produce,  the  Court  will 
Dot  compel  him  to  produce  it,''  and  refer- 
eoce  is  made  to  Austin  y.  Evans  (4),  and 
lee  lard  Falmouth  y.  Moss  (5)  where  the 
witaen  was  the  plaintiff's  steward.] 

In  that  last  case  the  Judge  at  the  trial 
thought  that  the  possession  of  the  docu- 
mentB  by  the  steward  was  the  possession 
of  his  employer,  the  plaintiff,  and  thero- 
fbre  not  affected  by  the  subpoena  duces 
ieeum,  and  in  Atistin  y.  Evans  (4)  the 
ciutody  of  the  accounts  which  the  clork 
in  the  Legacy  Duty  Office  had  been 
■rred  with  a  subpoena  duces  tecum  to  pro- 
dooe  was  in  the  comptroller,  the  hea4  of 
the  office.  If  the  rule  be  made  absolute, 
the  attachment  may  be  ordered  to  He  in 
the  office  instead  of  being  at  once  exe- 
cittod,  and  no  doubt  the  necessary  docu- 
Benti  for  the  plaintiff  will  then  be 
frodnoed.  .With  regard  to  the  form  of 
the  order,  there  is  no  case  in  which  it  has 
been  rnggested  that  it  should  be  more 
i|ieQifie  than  a  notice  to  produce. 

CoLEBiDOE,  C.J. — This  is  a  rule  to  shew 
oaose  why  an  attachment  should  not  issue 
against  Frederick  Sharpley,  because  he 
£l  not  produce  before  an  arbitrator  a 
large  quantity  of  documents  belonging  to 
the  Louth  and  Lincoln  Railway  Company, 
and  which  they  would  not  allow  him  to 
produce.  Some  technical  objection  has 
been  taken  in  the  present  proceeding  to 
which  it  is  unnecessary  to  refer,  for  as- 
■iminff  that  we  haye  power  to  make  the 
Older  for  the  attachment,  I  am  of  opinion 
that^  in  the  exercise  of  our  discretion,  it 
would  be  wrong  to  do  so  in  this  case,  and 
that  therefore  we  ought  not  to  make  the 
preKUt  role  absolute.  In  Lee  y.  Angas 
(X)  the  decision  of  the  Vice- Chancellor  of 
Kngland  in  The  Attomey-General  y.  Wilson  . 
(2)  ii  expressly  adopted.  That  was  the 
case  of  a  partner  who  had  been  sub- 
poBoaed  to  produce  the  books  of  the  part- 
nenhip,  and  it  was  decided  that  he  could 


Kbw 


(4)  2  Man.  k  G.  430. 
(6)  11  Prioe,  456. 
1, 49^— O.P. 


not  be  compelled  to  produce  them  if  his 
co-partner  had  refused  to  allow  their  pro- 
duction. That  soems  to  me  a  fortiori  to 
apply  to  the  case  of  a  master  and  seryant. 
Then  there  is  the  case  of  a  steward  in 
Lord  Falmouth  y.  Moss  (5),  and  also  the 
case  of  Amey  y.  Long  (3),  where  the  Court 
of  Queen's  Bench  took  yery  much  the 
same  yiew  of  the  matter.  On  these  au- 
thorities it  seems  to  me  that  we  should  be 
doing  wrong  if  we  were  to  attach  a  person 
for  not  producing  documents  which  he 
has  not  the  custody  of  otherwise  than  as 
servant  to  the  railway  company,  and 
which  they  who  are  his  masters  have 
refused  to  allow  him  to  produce.  I  express 
no  opinion  whether  an  action  would  or 
not  lie  against  the  witness,  but  only  that 
an  attachment  ought  not  to  issue  against 
him.  This  rule  will,  therefore,  be  dis- 
charged. 

BIeating,  J. — I  am  of  the  same  opinion. 

Brett,  J. — I  assume,  though  only  for 
the  purpose  of  the  argument  in  the  pre- 
sent case,  that  an  attachment  will  lie  for 
disobedience  to  the  order  of  a  district 
prothonotary  of  the  Court  of  Common 
Pleas  at  Lancaster.  It  is  a  matter  about 
which  I  have  considerable  doubt,  but  I 
give  no  opinion  whatever  on  the  subject. 
The  question  is  whether,  assuming  the 
attachment  will  lie,  it  ought  to  be  issued  in 
this  case.  This  is  not  a  case  in  which  the 
witness  had  the  documents  with  him  in 
Court  and  refused  to  produce  them,  but 
in  which  the  documents  are  in  the  posses- 
sion of  the  witness  as  the  servant  of 
another,  when  neither  ho  nor  his  master 
are  parties  to  the  suit  in  which  they  are 
to  be  produced.  The  secretary  to  the 
railway  company  is  nothing  more  than  a 
servant  either  to  the  company  or  the 
directors;  and  the  question  therefore  is 
whether  when  a  servant  refuses  to  bring 
documents  to  the  Court  which  he  is  sum- 
moned to  attend  with  as  a  witness,  because 
his  master  has  refused  to  allow  him  to  do 
so,  this  Court  will  attach  him.  Now  The 
Attorney-Oeneral  v.  Wilson  (2)  is  a  dis- 
tinct decision  that  a  partner  is  excused 
from  producing  the  partnership  books 
when  his  co-partner  has  forbidden  him  to 
produce  them.  A  partner  is  only  in  the 
situation  of  an  agent  for  a  principal,  and 
therefore  that  case  is  anauthoritgr  that  an 

C. 
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agent  cannot  be  attached  for  not  produc« 
ing  docnmenta  which  the  principal  has 
refused  to  allow  him  to  prodnce,  and  it 
seems  to  me  to  follow  that  a  servant 
cannot  be  attached  where  his  master 
forbids  him  to  produce  the  documents. 
Denman,  J.,  concurred. 

Rule  discharged  with  costs. 

Attorneys — T.  Crowther,  agont  for  Hulton  & 
Lister,  Salford,  for  plaintiff;  Brooksbank  & 
Oalland,  agents  for  T.  Sharpley,  Louth,  for 
defendant. 


1873. 
Nov 


73.    \ 
.  14.  / 


PEYTON  V.  HARTINQ. 


Practice  —  Interrogatories  —  Insufficient 
Answer — Form  of  Order  for  Oral  Exarri' 
inaiion. 

When  the  answers  to  irUerrogatories  ad- 
ministered  purstuint  to  the  Common  Law 
Procedure  Act^  1854,  contain  statements 
irrelevant  to  the  questions  ashed,  the  inters 
rogatories  are  insufficiently  answered  within 
the  meaning  of  the  53ri  section  of  that 
statute,  and  an  oral  examination  may  he 
ordered  in  the  discretion  of  a  Judge  at 
chambers. 

An  order  directing  that  a  person  interro^ 
gated  pursuant  to  the  Common  Law  Pro^ 
ceedure  Act,  1854,  shall  he  orally  examined 
as  to  the  matters  concerning  which  lie  has 
refused  or  omitted  to  make  an  affidavit,  is 
suffi>cient  within  the  6Srd  section. 

In  this  case  interrogatories  had  been 
administered  by  the  plaintiff  to  the  defen- 
dant, who  was  questioned  as  to  certain 
transactions  which  had  passed  between 
him  and  Mary  Theresa  Peyton.  Some  East 
India  Stock  had  been  transferred  by  M. 
T.  Peyton  to  the  defendant.  The  transfers 
were  asked  for  as  loans,  but  the  defendant 
alleged  that  M.  T.  Peyton  did  not  intend 
to  reclaim  the  stock,  and  that  the  same 
was  to  be  answered  out  of  legacies  which 
sho  had  meant  to  leave  to  him  and  his  . 
wife.  The  following  were  the  material 
interrogatories— 

10.  Afber  the  execution  of  a  settlement 
made  by  Miss  Peyton  on  the  marriage  of 
her  cousin,  Capt.  Peyton,  was  Miss  Pey- 
ton to  your  knowledge  in  want  of  money? 


Did  she  in  the  year  1861  apply 
return  or  re-transfer  the  said  sb 

11.  Did  she  then  inform  yon 
had  no  other  property  left,  or 
that  effect  ?  Did  you  requeHst  h 
ask  you  to  return  any  sto^  on  tl 
that  it  would  be  ruin  to  you 
family,  or  words  to  that  effect  P 

13;  In  August,  1861,  did  Om 
and  Col.  Pringle  visit  you  wi< 
sage  from  Miss  Peyton,  if  so, 
effect? 

16.  Did  the  said  Mary  Therei 
on  or  about  the  9th  of  Febnu 
or  when,  sign  in  your  presence 
ment,  a  copy  of  which,  marked  . 
shewn  to  you  ? 

17.  Where  didjshe  sign  sueh  c 
and  what  person  or  persons  wei 
when  she  signed  it  ?  Was  it  i 
your  request?  Did  you  advii 
consult,  and  if  so,  what  profess! 
son  before  signing  it  ? 

18.  What  consideration,  if  i 
there  for  the  signing  by  tiie  m 
Theresa  Peyton  of  the  said  doon 

19.  Were  you  at  any  time  sn 
to  the  9th  of  February,  1861,  t 
when,  asked  by  the  said  M.  T.  I 
give  any,  and  what  security  fix 
transfer  into  her  name  of  the  a 
or  any  and  what  part  thereof,  o 
payment  to  her  of  the  value  of 
stock  or  any  and  what  part  then 

The  defendant  answered  these 
gatories  as  follows. 

10.  Miss  Peyton  made,  I  belie 
advances  to  her  cousin,  Capt. 
who  is  plaintiff  in  this  cause, 
return  m>m  India  in  1858,  withov 
reason  to  believe,  any  considera 
merely  from  motives  sinular  i 
which  induced  her  to  assist  me  ' 
East  India  Stock  the  subject  of  th: 
In  1859,  she  advanced  him  the 
7001,  and  in  1860  the  sum  of  6, 
which  year  she  also  became  sec 
him  for  2,000i.  In  1861  she  also  i 
a  post  obit  bond  for  15,000i.  in  i 
the  plaintiff,  and  afterwards  at  his 
in  substitution  of  the  said  bond,  c 
India  Stock  which  realised  a 
nearly  15,0001.,  and  invested  anc 
the  same  for  his,  the  plaintiff's. 
She  also  conveyed  to  mm  her  ec 
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Sussex  for  his  own  use.    These  large  ad- 
Tmnces  greailj  reduced  Miss    Peyton's 
means,  and  after  the  plaintiff,  Gapt.  Pey- 
ton, lud  thus  obtained  nearly  all  her  for- 
tune irithont,  as  I  believe,  giving  any  re- 
turn, she  was  I  beliere  in  want  of  money. 
Ab  to  the  last  part  of  the  10th  interroga- 
^oiry,  I  say  she  did  not. 

11.  After  making  over  to  the  plaintiff 
^  the  property  mentioned  in  the  last 
l^iiswer,  i  am  aware  Miss  Peyton  had  but 
attle  or  no  property  left.  Ai  to  the  last 
P^<iof  the  11th  interrogatory,  I  say  that 
^  *dnot 

13.  Gapt.  Peyton,  the  plaintiff  in  this 
^^TMe,  and  Col.  Pringle,  his  father-in-law, 
5*^^  Tisit  me  at  the  tune  mentioned  in  the 
'■'^tJi  interrogatory.  They  came  in  con- 
Sl^^nence  of  a  letter  I  had  written  to  Miss 
f^^ton  respecting  a  baptismal  register. 
j^K^had  merence  to  the  gift  by  Miss 
'^^j^ylon  of  her  estate  in  Sussex  to  the 
S^l«mtifi^  and  not  to  the  subject  of  this 
^"""sfen,  but^they  told  me  that  Miss  Peyton 
^  referred  them  to  me  for  any  inform- 
aoQ  they  might  want  respecting  her 
l^^^tferty  generally.  Having  nothmg  to 
^^^^Qoeal  I  answerea  all  their  questions,  and 

eve  them  a  detailed  account  of  what  she 
d  done  with  her  money  since  her  Other's 
^^^ith,  including  the  East  India  Stock  the 
?^bject  of  this  action,  and  I  also  told  them 
^^iit  Hiss  Peyton,  by  her  gifts  to  the 
J^aaintiffi  and  particularly  by  her  gifts  of 
^*^  15,0001.  and  of  her  estate  in  Sussex, 
"^^  doiuded  herself  of  nearly  all  her  pro- 
*^yHy.  Miss  Peyton  subsequently  told  me 
^*^t  she  had  not  referred  them  to  me  for 
^^y  such  information. 
^  l6.  She  did  sign  the  document  sche- 
^'^led  on  the  day  mentioned. 

1 7.  She  wrote  and  signed  it  in  my  office, 

^^  I  was  present.     It   was  not  then 

^^itten  and  signed  at  my  request,  aud  T 

^'^Ve  her  no  advice,  but  the  transaction 

5^^penedin  the  following  manner — On 

^e  9th  of  February,  1861,  when   Miss 

^l^^^ton  was  going  to  execute  the  post  obit 

^1^  for  15,000L  in  favour  of  the  plaintiff 

^^  already  described  in  my  answer  to  the 

^Hh    interrogatorv,     she    came     from 

^l^ighton,  where  sne  was  then  residing, 

r^  ^y  oflSoe,  and  then  and  there  executed 

^^^  bond,  which  I  had  prepared  at  her 

^^^^luest  Having  done  so,  and  thus  having 


given  or  secured  to  the  plaintiff  the  sum 
of  15,000Z.,  in  addition  to  all  the  other 
gifts  to  him,  she  assured  me,  with  refei*- 
ence  to  the  East  India  Stock  that  had 
been  transferred  to  me,  and  which  is  the 
subject  of  this  action,  that  all  she  required 
was  the  interest  or  an  equivalent  sum  for 
her  life,  and  that  the  principal  was  to 
be  mine.  This  assurance  came  whoUy 
voluntarily  from  herself,  and  was  unasked 
by  me.  I  then  requested  that  when  she 
got  back  to  Brighton  she  would  write  mo 
a  letter  to  that  effect ;  she  replied  that 
she  might  never  get  back,  and  that  she 
would  write  it  at  once,  and  therefore 
without  leaving  her  seat  after  signing 
the  bond,  she  voluntarily,  and  without 
any  request  by  me,  wrote  and  signed  the 
document  referred  to  in  the  16th  and  17th 
interrogatories. 

18.  Therewas  no  valuable  consideration, 
but  the  gift  was  made,  and  the  document 
was  signed  in  consequence  of  the  affection 
Miss  Peyton  had  for  my  wife,  who  was 
her  first  cousin,  and  one  of  her  nearest 
blood  relations,  and  for  my  family,  and 
the  great  friendship  that  existed  between 
mo  and  her.  The  fact  of  her  giving  so 
much  of  her  property  to  the  plaintiff, 
when  she  had  previously  promised  that 
my  son  should  bo  her  heir,  and  had  just 
then  executed  the  bond  for  15,000Z.  in 
the  plaintiff's  favour,  and  the  other  circum- 
stances I  have  before  referred  to,  doubt- 
less influenced  her  in  this  transaction. 

19.  The  only  application  of  the  kind 
was  contained  in  a  letter  from  Miss  Peyton 
to  me  dated  the  22nd  of  December,  1861, 
nearly  a  year  after  her  gift  to  me,  and 
after  the  bulk  of  her  property  had  been 
made  over  to  the  plaintiff,  when  she  had 
evidently,  from  the  terms  of  her  letter, 
involved  herself  in  difficulties.  There 
was  some  subsequent  correspondence  on 
the  subject  with  Miss  Peyton  and  her 
solicitors,  Messrs.  Walters,  Young  &  Co., 
who,  eleven  years  afterwards,  and  after 
Miss  Peyton  had  died,  but  not  until  then, 
commenced  this  action  against  me. 

Martin,  B.,  at  chambers,  ordered  that 
the  defendant  should  appear,  and  be 
examined  upon  oath  before  one  of  the 
Masters  of  the  Court  of  Common  Pleas, 
as  to  the  matters  concerning  which  he  had 
refused  or  omitted  to  make  an  affidavit. 
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J.  L,  Ooddard  now  moved  for  a  rule 
calling  upon  the  plaintiff  to  shew  cause 
why  the  order  of  Martin,  B.,  should  not 
be  set  aside.  The  order  of  the  learned 
Judge  is  bad  upon  two  grounds — First, 
the  power  to  direct  an  oral  examina- 
tion is  confined  to  those  cases  in  which 
there  has  been  an  omission  to  answer 
sufficiently  the  interrogatories  adminis- 
tered. In  the  present  case  the  defendant 
has  fully  answered  the  questions  put  to 
him ;  he  has  left  nothing  unanswered. 
All  he  has  done  is  to  add  matter  shewing 
that  M.  T.  Peyton  has  been  no  less  gener- 
ous to  the  plaintiff  than  to  himself,  and 
was  a  person  very  likely  to  present  him 
with  the  East  In<£a  Stock. 

[Brett,  J. — Suppose  the  rule  to  be  that 
the  partv  interrogated  is  entitled  to  ex- 
plain his  answer;  do  not  these  state- 
ments go  beyond  that  limit  P] 

The  words  of  the  Act  are  confined  to 
omissions  to  answer  fully  the  interro- 
gatories, and  an  oral  examination  cannot 
be  directed,  on  the  ground  that  the  party 
interrogated  has  stated  more  than  has 
been  required  of  him.  Secondly,  even  if 
such  an  order  be  within  the  meaning  of 
the  statute,  the  present  order  is  bad  in 
point  of  form ;  the  Judge  has  directed  in 
general  terms  that  the  oral  examination 
shall  take  place,  but  the  statute  requires 
him  to  specify  what  are  the  points  upon 
which  the  defendant  is  to  be  interrogated ; 
he  ought  to  have  specified  which  answers 
are  insufficient.  Moreover  an  oral  ex- 
amination is  objectionable,  &a,  according 
to  the  practice  of  the  masters,  the  defen- 
dant may  not  be  allowed  to  be  assisted 
by  counsel  when  the  examination  takes 
place. 

E^BATiNO,  J. — The  question  brought 
before  us  is  of  importance,  because  it  is  of 
frequent  occurrence  at  chambers.  The 
defendant's  counsel  has  moved  to  set 
aside  an  order  of  my  brother  Martin, 
made  pursuant  to  tihe  Common  Law  Pro- 
cedure Act,  1854-,  8.  53.  Two  grounds  of 
objection  have  been  urged  upon  us :  First, 
it  has  been  contended  that  the  order  is  in 
substance  not  within  the  meaning  of  that 
enactment,  because  there  has  been  no 
omission  to  answer  fully  the  questions 
asked ;  but  whenever  an  excess  of  irrele- 


vant matter  is  inserted  in  an  answer, 
is  an  omission  to  answer  Bnffi.cientl] 
whenever  in  the  opinion  of  the  Jn< 
chambers  there  is  an  excess  of  im] 
matter,  he  has  authority  to  order  a 
examination  before  the  master, 
second  ground  has  been  stated  for  h 
the  order  bad ;  it  is  said  to  be  in^ 
because  it  does  not  specify  the  point 
which  the  oral  examination  is  ti 
place.  I  do  not  think  this  objection 
tainable  ;  in  my  opinion  the  order 
fieiently  within  the  terms  of  tiie  s 
K  the  rule  of  practice  were  such  as  hi 
suggested,  it  is  difficult  to  see  how  i1 
be  complied  with.  It  might  be  imp 
to  specify  the  particular  answers  wn: 
objectionable.  It  is  sufficient  if  the 
gives  directions  in  general  terms,  i 
master  will  obtain  the  answers  diva 
improper  matter.  Both  the  obic 
taken  on  behalf  of  the  defendant  m 
the  rule  must  be  refused. 

Brett,  J. — ^Interrogatories  haviiij 
administered  to  the  defendant  an 
has  been  obtained  from  my  brother] 
that  he  should  be  orally  examined. 
defendant's  counsel  has  objected  ' 
order  on  two  specific  grounds :  fii 
contends  that  the  interrogatories 
been  sufficiently  answered ;  but  he  f 
that  the  defendant  has  stated  in  a 
matter  which  is  irrelevant  to  the  qni 
and  beyond  their  scope.  Itisargoi 
under  no  circumstances  can  an  ansi 
insufficient,  which  folly  meets  ever 
contained  in  the  question.  It  may  t 
that  a  party  interrogated  ought 
allowed  to  explain  his  answers;  b 
are  not  here  called  upon  to  decide  "v 
an  improper  excess,  for  the  prop 
relied  upon  goes  much  further.  W] 
the  amount  of  irrelevant  matter  is 
ccssive  as  to  make  an  answer  insnfl 
is  a  question  for  the  Judge,  and  wi 
he  is  right  in  the  exercise  of  his  diso 
is  not  for  us  to  determine.  I  thin] 
the  defendant  has  refused  to  make 
ficient  answer  within  the  meaning 
statute.  As  to  the  other  objec 
think  no  inconvenience  will  happei 
drawing  up  the  order  in  general  i 
and  then  the  master  will  decide  as 
proper  mode  in  which  the  answers 
be  taken. 
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Obotb,  J. — Mj  brother  Martin  con- 
fidered  that  the  defendant  had  refnsed 
to  make  snfficient  answers  to  the  interro- 
gatories administered  to  him ;  and  I  think 
that  he  had  ample  ground  for  arriving 
at  that  oonclnsion.  It  was  fnrther  con- 
tended that  the  points  npon  which  the 
oral  examination  is  to  take  place  ought 
to  be  specially  mentioned.  It  would 
ooDsidenubly  hionper  the  master  if  direc- 
tbiis  were  ^ven  in  specific  terms  as 
to  the  mode  m  which  he  is  to  conduct 
tlie  examination.  It  might  be  found  in 
maaj  cases  impossible  to  cany  the  provi- 
Bons  of  the  statute  into  effect,  if  we  were 
to  put  the  construction  npon  it  which  has 
been  contended  for. 

DmciN,  J. — ^The  defendant's  counsel 
baa  amed  that  these  answers  are  not 
insofficient;   but  I  am  of  opinion  that 
answers    containing   irrelevant    matter 
oogbt  not  to  bo  given,  and  that  the  de- 
fendant's answers  are  insufficient  within 
tbe  meaning  of  the  statute.     They  are 
olgectioiiable  on   the   ground   that  the 
drfBodant    has    attempted    by    indirect 
aieans  to  prevent  the  plaintiff  from  using 
them  agamst  him;  he  thereby  defeats 
tbe  policy  of  the  legislature.     The  Judge 
ii  to  use  his  disCTetion,  by  which    he 
nut  be  g^ded  in  deciding  whether  the 
intenogaiories  have  been  duly  answered. 
I  think  the  form  of  the  order  sufficient, 
^Kiiiae  there  can  be  no  doubt  as  to  the 
V^  npon  which  the  examination  is  to 
tihplace  (2). 

Bide  refused, 

^**Ji«y»— Walters,  Young  &  Co.,  for  plaintiff; 
K  S.  Taylor  &  Son,  for  defendant 


t^^^  The  oral  examination  accordingly  took  place 
^U^^vas  attended  by  oonnael  on  behalf  or  the 
^j^^adant.  An  objection  was  made  to  the  presence 
'^  "   for  the  party  interrogated,  but  the 


ti^^J'^er,  after  stating  that  the  practice  was  unccr- 
raled  that  the  examination  should  be  con- 


'«d  on  similar  principles  to  an  examination  in 

1^  ^^^  and  that  counsel  ought  to  be  allowed  to 

tW^^^  on  behalf  of  the  party  interro^ted.    Only 

^jJ^^J^  qnestioiis    which    were    contamed  in  the 

^^^ten  interrogatories  were  allowed  to  be  asked 

^^tjie  defendant  except  in  one  instance,  where  his 

^^^*«  was  not  sufficiently  precise ;  other  ques- 

^1^^  vers  then  allowed  m  order  to  obtain  an 

^^tfieit  stUoaenU 
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Nov.  25 
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PHILLIPS  t;.   BRIDGE. 


Landlord  and  Tenant  —  Ejectment  — 
He-entry  on  Default  in  Payment  of  Bent — 
Demand  of  Bent, 

By  an  agreement  under  which  jpremises 
were  let  at  a  rent  pa/ydble  on  the  tistud 
quarter  daySj  a  right  of  re-entry  was  re* 
served  to  the  landlord  if  default  should  he 
made  "  in  payment  of  the  rent  or  any  part 
thereof  unthin  twenty^one  days  after  the 
same  shall  become  due  (being  demanded) : " 
— Held,  that  to  entitle  the  landlord  to  bring 
ejectmeiU  on  such  right  of  re-entry  there 
must  be  a  demand  of  the  rent  after  such 
twenty-one  days  have  elapsed^  and  a  demand 
made  during  such  twenty -one  days  was  not 
sufflcient. 

Ejectment  on  a  power  for  re-entry  for 
non-payment  of  rent  contained  in  the 
agreement  under  which  certain  rooms 
were  let  by  the  plaintiff  to  the  defendant 
for  a  term  of  years  from  the  25th  of 
March,  1870,  at  a  yearly  rent  payable 
quarterly  on  the  usual  quarter  days  for 
payment.  The  following  was  the  clause 
giving  the  power  of  re-entry — "  And  this 
agreement  is  entered  into  upon  the  ex- 
press condition  that  if  the  said  John 
Bridge  shall  make  default  in  payment  of 
the  said  rent  or  any  part  thereof  unthin 
twenty-one  days  after  the  same  shaU  become 
due  (being  demanded)  y  become  bankrupt, 
or  on  breach  of  any  or  either  of  the 
foregoing  stipulations  by  or  on  the  part 
of  the  said  John  Bridge,  it  shall  be  law- 
tvl  for  the  said  Edmund  Phillips,  without 
giving  any  notice  to  quit,  and  without 
any  other  warrant  or  proceeding,  to  re- 
enter and  resume  possession  of  i^e  said 
rooms." 

At  the  trial  of  the  cause  in  the  Mayor's 
Court  of  London,  the  plaintiff's  agent 
proved  that  he  had  called  on  the  9m  of 
April  for  the  Lady-day  rent,  when  the 
defendant  had  referred  him  to  his,  the  de- 
fendant's, solicitors.  No  other  demand  of 
rent  was  made,  but  the  rent  not  having 
been  paid,  and  twenty-one  days  having 
elapsed  after  making  such  demand  on 
the  9th  of  April,  the  present  action  was 
brought.  It  was  contended  on  behalf  of 
the  defendant   that   there  had   been  no 
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8a£Scient  demand  to  entitle  the  plaintiff 
to  recover  in  ejectment.  A  yerdict,  how- 
ever, was  entered  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  set  the 
verdict  aside  and  enter  it  for  the  defend- 
ant if  the  Court  should  think  that  there 
had  not  been  a  demand  in  accordance 
with  the  terms  of  the  agreement.  A  rule 
nisi  to  that  effect  was  accordingly  obtained, 
against  which 

HUbery  now  shewed  caase. — It  is  not 
necessary  that  there  should  have  been 
such  a  demand  of  rent  as  required  at 
common  law.  In  Newdigate^s  Case  (1), 
where,  if  the  rent  was  in  arrear  for  the 
space  of  three  months  after  any  feast, 
&c.,  there  was  a  power  of  re-entry 
^*  without  further  demand,''  the  Court 
held  that  ejectment  might  be  brought 
without  any  demand  made  by  virtue  of 
82  Hen.  8.  c.  32.  According  to  the  terms 
of  the  agreement  in  the  present  case,  the 
landlord  might  demand  the  rent  when  it 
was  due,  and  having  done  so  he  might 
bring  ejectment  twenty-one  da^rs  after- 
wards if  the  rent  was  still  not  paid  with- 
out making  any  further  demand.  The 
words,  '^  being  demanded,"  cannot  refer 
to  a  common  law  demand,  for  the  re-entry 
is  expressly  given,  if  de&ult  be  made  in 
payment  of  any  part  of  the  rent,  and  it 
was  not  competent,  in  a  formal  demand  at 
common  law,  to  demand  part  of  the  rent 
only.  In  Doe  dem,  Scholefisld  v.  Alexati' 
der  (2)  the  statute  4  Geo.  2.  c.  28,  was 
held  to  have  entitled  the  lessor  to  re-enter 
where  there  was  more  than  half  a  year's 
rent  in  arrear,  and  no  sufficient  distress, 
without  the  lessor  demanding  the  rent, 
although  the  lease  provided  that  the  rent 
should  be  '*  lawMly  demanded." 

[Bbett,  J. — The  question  depends  on 
the  meaning  of  the  agreement.  As  soon 
as  the  rent  had  become  due,  the  lessor 
might  have  brought  an  action  for  or  dis- 
trained for  the  rent,  and  the  demand  of 
the  rent,  which  was  made  in  the  present 
case,  might  have  been  supposed  to  have 
reference  to  that,  but  when  a  forfeiture  is 
sought  for  by  reason  of  non-payment, 
ought  not  some  notice  of  this  to  have 
been  given  by  a  demand  after  the  twenty- 
one  days  have  elapsed  P] 

(1)  Dyer  68a. 

(2)  2  K.  &  S.  626. 


No  doubt,  to  create  a  forfeitn 
parties  stipulate,  not  merely  tha 
should  have  been  a  default  for  twei 
days  in  payment  of  the  rent,  bat  t 
rent  should  be  demanded ;  but  tl 
stipulation  is  satisfied  by  a  daman 
at  any  time  after  the  rent  is  due. 

Talfourd  Salter  in  support  of  t] 
— ^Without  these  words  in  the  agn 
"  being  demanded,"  the  plaintifl 
not  have  recovered  in  this  action  o 
ment  without  proving  a  demand,  i 
the  niceties  required  at  commo: 
Have  these  words  dispensed  witl 
Unless  they  are  mere  surplusag 
ought  to  shew  the  kind  of  demand 
must  be  made  before  a  forfeiture 
created.  In  WoodfaJVs  Landloi 
Tenant^  lOth  edition,  p.  1023,  in  t 
cedent  of  a  lease,  the  power  of  r 
is  given  '*  if  the  rent  hereby  reset 
any  part  thereof  shall  be  unpaid  fi 
days  after  any  of  the  days  on  wh 
same  ought  to  have  been  paid  (a 
no  formal  demand  shaU  have  beet 
thereof*^),  and  these  words  in  ita 
stated  in  a  note  thereto,  to  dispeni 
formal  demand  of  the  rent ;  and 
times,  it  is  said  in  that  note,  the  wo 
'Hhe  same  being  lawfully  demao 

any  time  during  the  said 6 

afterwards."  The  intention  of  the 
by  this  agreement  was  that  the 
should  have  twenty-one  days  far  t 
and  then  demand  of  rent  before  ejec 
The  demand  could  not  properly  b 
until  the  full  time  of  twenty-on 
had  run  out,  for  there  could  be  no 
ture  until  then — Doe  d.  Dixon  ▼.  JB 

CoLEBiBGE,  C.J. — I  am  of  opini 
this  rule  should  be  made  absolute 
question  turns  on  the  true  const 
of  the  agreement  of  letting,  wl 
made  subject  to  the  express  oo: 
that  if  the  defendant  "  shall  make 
in  payment  of  the  rent  or  any  part 
of  within  twenty-one  days  after  th 
shall  become  due  (being  demande 
shall  bo  lawful  for  the  plaintiff  to  n 
Now,  as  I  understand  the  focte,  ti 
was  reserved  to  be  paid  at  the  oi 
quarter  days,  and  Lady-day  havi 

(3)  7  Com.  B.  Kop,  184* 
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piTed  tbe  rent  dae  on  that  d&j  was  de- 
manded on  the  9th  of  April  following, 
And  the  plaintiff,  after  thos  asking  for  it, 
^waiied  tweniy-one  days,  and  then  brought 
ihe  present  action.     Under  those  cirenm- 
staaoea,  it  has  been  contended,  on  the 
part  of  the  defendant,  that  in  an  action 
uke  tbe  present,  to  enforce  a  forfeiture  by 
^eotment,  the  defendant  onght  U)  succeed, 
because  the  condition  under  which  the 
foxfeiture  arises  gives  the  tenant  twenty- 
<>Deday8  for  payment  after  the  rent  is 
doe,  and  has  been  demanded,  which  de- 
muid  must  be  made  after  the  twenty-one 
^•ya  have  expired ;  that  these  two  con- 
ditions  must  occur,  and  that  a  demand 
*>*d6  before  the  twenty-one  days   have 
^^pired  was  not  such  a  demand  as  would 
^^tle  the  plaintiff  to  succeed.     It  seems 
^  ^X3e  that  the  defendant  is  right,  and  that 
^'^^  he  has  contended  for  is  the  true  con- 
^'^Oction  of  this  agreement.  It  seems  clear 
5*^^4the  words,  "being  demanded,"  were 
Jf^^^rted  in  this  agreement  to  emancipate 
^^  hndlord  from  the  necessity  of  going 
^*^^>iMighthe  formalities  of  ademand at  com- 
It  is  not^  however,  necessary  to 
!er  this,  because  it  is  admitted  that 
sach  demand  has  been  made,  and  the 
for  us  is  only  whether  a  demand 
any  kind  has  been  made  within  the 
of  the  condition  in  this  agreement, 
w  I  am  of  opinion  that  the  true  con- 
n  of  this  agreement  is  this,  that 
rent  must  be  due  for  twenty-one  days, 
«1  that  a  demand  of  it  must  be  made 
Buch  twenty-one  days,  before  there 
be  such  a  default  aa  will  entitle  the 
^Tf:>d]ord  to  re-enter.  Mybrother  Brett  has 
Pointed  out  during  the  argument   that 
are  good  reasons  for  this  construc- 
The  action  for  rent  would  lie  the 
^inent  the  rent  has  become   due,  but 
^o^e  the  tenant  is  to  be  turned  out  for 
^^i^iture  he  ought  to  have  the  twenty- 
days  to  pay  it  before  there  is  such  a 
't  as  would  justify  the  bringing  of 
I  think  the  construction  I 
^^  mentioned  is  the  true  one  both  from 
^ords  of  the  condition  and  the  au- 
tiea.     In  the  first  place,  the  note  in 
JT  ^^^^falTs  Landlord  and  Tena/nt,  to  which 
^J^  liave  been  referred,  shews  that  these 
|[v^  apt  words  used  to  express  such  a  con- 
*^      ofre-entry  for  non-payment  of  rent, 


and  in  Doe  d,  Biosan  v.  Roe  (3),  where 
the  lease  contained  a  clause  of  re-entry 
for  non-payment  of  the  rent  within 
twenty-one  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid, 
Cresswell,  J.,  said,  "The  landlord  can 
have  no  right  of  re-entry  for  non-pay. 
ment  of  the  half  year's  rent,  the  twenty, 
one  days  not  having  elapsed  at  the  time 
of  affixing  the  declaration  and  notice. 
The  statute,"  4  Qeo,  2.  c.  28.  s.  2,  under 
which  the  landlord  was  proceeding  in  that 
case,  "says  that  there  shall  be  half  a 
year's  rent  in  arrear,  and  that  the  land, 
lord  shall  have  a  right  to  re-enter  for  the 
non-payment  thereof,"  and  the  Court 
there  held  that  "  non-payment  thereof" 
must  mean  according  to  the  terms  of  the 
lease,  and  as  that  gave  the  tenant  in  that 
case  the  whole  twenty-one  days  for  pay. 
ment  before  the  rent  was  in  arrear  for 
that  purpose,  the  landlord  was  held  not 
entitled  to  bring  ejectment  until  such 
twenfy-one  days  had  expired.  In  Hill  v. 
KempsaU  (4),  the  words  of  the  lease 
giving  the  right  to  re-enter  were  not  en. 
tirely  the  same  aa  here,  but  were,  if  de- 
&ult  should  be  made  in  payment  of  rent, 
it  should  be  lawftil  for  the  defendant, 
within  twenty-one  days,  to  enter,  and  the 
question  there  was  whether  the  landlord 
could  enter  without  making  a  demand 
of  the  rent,  and  the  Court  held  that  he 
could  not.  Maule,  J.,  in  the  course  of 
the  argument,  says.  Does  the  entry  of  the 
landlord  put  an  end  to  the  lease  ?  To 
which  the  counsel  for  the  defendant 
answers.  Yes.  "  Then,"  says  Maule,  J., 
"  a  demand  was  requisite."  "  The  ten- 
ant should  have  an  opportunity  of  paying 
the  rent  by  having  it  demanded."  If 
these  words,  "being  demanded,"  were 
added  to  the  condition  in  that  case,  it 
would  be  an  authority  directly  in  point. 
Therefore,  in  either  view  of  the  case,  the 
true  construction  seems  to  me  to  be  that 
both  conditions  must  take  place,  namely, 
the  rent  must  be  due  for  twenty-one  days, 
and  the  demand  must  be  after  that  time 
in  order  to  enforce  the  right  of  re-entry. 

Keating,  J. — I  am  of  the  same  opinion. 
The  agreement  is  that  "  if  the  said  John 
Bridge  shall  make  de&ult  in  payment  of 

(4)  7  Com.  B.  Bep.  975. 
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the  said  rent  or  any  part  thereof  within 
twentj-one  days  after  the  same  shall  be- 
come due  (being  demanded)/'  the  plain, 
tiff  shall  have  a  right  to  re-enter.  It 
would  therefore  appear  that  the  stipula- 
tion as  to  being  demanded  was  inserted  in 
lien  of  the  common  law  right  of  re-entry 
for  non-payment  of  rent.  Now  at  com- 
mon law  the  landlord  could  not  have 
entered  for  breach  of  condition  as  to  pay- 
ment of  rent  without  first  making  a 
demand  of  rent,  which  practically  was 
very  difficult  to  do.  That  being  the  case, 
this  stipulation  ought  to  be  read  so  as  to 
make  it  as  much  in  favour  of  the  tenant  ^ 
it  can  reasonably  be  made.  I  confess  that 
at  first  I  was  inclined  to  read  the  words 
as  contended  for  by  Mr.  Hilbery,  that  is 
to  say,  as  meaning  afber  the  rent  had 
become  due  and  had  been  demanded  and 
after  twenty-one  days  had  run  from  the 
time  of  such  demand,  but  I  have  since 
come  to  the  conclusion  that  the  opinion  of 
the  Chief  Justice  is  correct,  and  that  the 
meaning  is  this,  to  dispense  with  making 
a  demand  at  common  law,  but  to  give  the 
tenant  twenty-one  days  for  payment  of 
the  rent,  and  then  to  demand  the  same. 
That  seems  to  me  to  be  the  more  reason- 
able construction,  and  as  the  demand  was 
not  made  here  afber  but  before  such 
twenty-one  days  had  expired,  this  rule 
ought  to  be  made  absolute. 

Bbbtt,  J. — ^The  question  is  what  is  the 
true  construction  of  the  clause  in  this 
lease  which  creates  the  forfeiture.  It 
seems  to  be  drawn  very  much  according 
to  one  of  the  forms  given  in  WoodfalVa 
Landlord  and  Tenant,  and  is  no  doubt  a 
form  in  general  use.  Now  according  to 
the  terms  of  the  lease,  the  rent  would  be  due 
on  the  quarter  day,  and  if  there  had  been 
nothing  more  the  landlord  might  inmie- 
diately  afterwards  have  brought  an  action 
for  the  rent,  or  he  might  have  distrained 
for  it.  He  might  also  on  the  day  it  was  so 
due  have  made  a  demand  according  to  the 
formalities  of  the  Common  Law,  and  have 
thereby  created  a  forfeiture.  Now  in  this 
lease  there  is  a  clause  to  modify  such 
Common  Law  right  to  re-enter  for  non- 
payment of  rent,  and  it  is  made  in  favour 
of  the  tenant.  It  says  if  de&ult  be  made 
in  payment  of  the  said  rent  "within 
twenty-one  days  after  the   same  shall 


become  due."  Had  it  stopped  tli 
d,  Dixon  v.  Eoe  (3)  is  a  distinct 
rity  that  there  would  have  been  m 
ture  until  the  twenW-one  days  had< 
That  case  decides  that  the  tenant^  al 
already  in  de&ult  in  not  paying  t 
on  the  day  reserved  for  payment  1 
twenty-one  days  afterwards  in  w 
might  pay  the  rent  to  avoid  the  for 
Then  do  the  words  which  follow 
present  case,  ''  being  demanded," 
the  condition,  or  do  they  form  a  nc 
dition  or  regulate  it  P  What  is  the 
ing  then  of  these  words  ?  I  agri 
Mr.  Hilbery  that  th^  regulate  the 
ness  of  a  demand  at  Common  Law, 
apply  to  part  of  the  rent  beb 
whereas  at  Common  Law  a  demam 
not  possibly  be  made  if  part  only 
rent  remained  due.  They  modiq 
fore  the  condition  with  respect 
demand  according  to- Common  Le 
they  do  not  take  away  the  time 
which  the  tenant  has  the  opportc 
paying  the  rent,  and  so  getting  rid 
forfeiture.  The  tenant  must,  tin 
have  the  twenty-one  days,  and  the  c 
must  be  after  that  has  expired.  1 
mand  which  was  made  here  on  the  fi 
day  after  the  day  appointed  for  p 
did  not  give  the  tenant  all  the  pix 
to  which  he  was  entitled. 

Denman,  J. — I  confess  I  was 
nally  inclined  to  put  a  differen 
struction  on  the  terms  of  the  oo 
in  this  agreement  from  that 
I  now  think  to  be  the  true  one. 
after  having  heard  the  argomei 
both  sides,  and  considered  the  oaaof 
have  been  decided  on  analogous  cla 
leases,  I  have  come  to  the  oonclnsi 
the  true  construction  is  that  wU 
Court  has  now  put  upon  it ;  and  I  no 
that  I  think  the  words, "  being  denom 
are  grammatically  more  consistent  v 
meaning  that  the  demand  should  b 
after  the  twenty-one  days  have  e 
during  which  the  tenant  might  ]] 
rent,  than  that  the  demand  she 
made  anterior  to  such  twenty-one 

Eule  dbsc 

Attorneys — Qeorge  Boae,  Innes  &  Son,  fie 
tiff;  C.  Bntterfield,  for  defeadant 


Tol43.] 


MICHAELMAS  TERM,  1873. 


17 


{Apped  fibm  Bemting  Barrister* 8  Court,) 

1873.       r  DUBAiiiT  (appdUmt)  v.  cabteb 
Nor.  19,  21.  \  (respondent), 

Fa/rUameni — Borough  Vote — Besidence 
-^Occttpation — Inhabitant  Occupier — 2^  3 
F*B.  4  c.  45.  8.  27—30  ^  31  Vict.  o.  102. 
#.  a-1  ^  2  Vict.  c.  106. 

The  respondent  was  the  rector  of  0.,  a 
pamk  lying  within  the  parliamentary 
borwgh  of  W, ;  he  obtained  a  license  of 
WMrtsOenee  under  1  4*  2  Vict.  c.  106.  s, 
48,  and  was  absent  from  0.  from  October, 
1872,  to  June,  1873,  remaining  during 
Aai  period  abroad;  during  his  absence 
iks  glebe  house^  which  the  respondent 
imaOy  inhabited^  was  occupied  by  a  curate 


pursuant  to  the  directions  of  the  bishop, 
within  whose  diocese  0,  lay : — Held,  that 
the  respondent  was  not  entitled  to  vote  for 
W,  Wider  either  2^3  WUl.  4.  c.  45.  ». 
27,  or  30  ^  31  Vict.  c.  102.  s.  3. 

Afc  a  Court  holden  by  the  revising 
barrister  appointed  to  revise  the  Ust  of 
voters  for  the  borough  of  New  Windsor, 
the  appellant  duly  objected  to  tiie  name 
of  tiie  respondent  being  retained  in  the 
list  of  persons  entitled  to  vote  in  respect 
of  property  occupied  within  the  parish  of 
Glewer,  at  an  election  of  a  member  for 
the  borough  of  Now  Windsor. 

The  name  of  the  respondent  appeared 
in  the  list  as  follows : — 


Ontsr,  Thomas  ThelluBflon 


The  Bectoiy 


The  following  fiuits  were  established  by 
tifteeridenoe: 

The  respondent  was  and  had  been  for 
Mme  years  the  rector  of  Clewer.  In  the 
JBir  1871  he  petitioned  the  bishop  of  the 
<iioeese  for  ahcense  to  absent  himself  from 
1m  benefice.  On  the  17th  of  May,  1871, 
ftehjahop  granted  a  license,  of  which  the 
bUowing  is  a  certified  copy : 

''John  Fielder,  by  divine  permission, 

Ltad  Bishop  of  Oxford,  to  our  beloved  in 

Ckrist^  Canon  Thomas  Thellusson  Carter, 

doik  in  holy  orders,  rector  of  Glewer,  in 

ibe  ooimty  of  Berks,  within  our  diocese, 

pBeting.    We  do  hereby  license  you  to 

oe  absent  from  your  said  benefice  until 

tile  Slst  day  of  December,  1872,  on  ac- 

omnt  oi  illness,   as  medically  certified 

vato  us,  yon  having  provided  for  the  due 

•nd  proper  performance  of  the  duties  of 

your  boiefioe  to  our  satisfiftction.     Given 

vnder  our  hand  this  17th  day  of  May,  in 

the  year  of  our  Lord  1871. 

"N.B.  The  Act  directs  that  a  copy  of 
iUslioense  shall  be  transmitted  by  the 
iBeombent  to  the  churchwardens  within 
one  month  firom  the  granting  hereof  to  be 
by  them  deposited  in  the  parish  chest, 
and  that  a  copy  of  the  same  shall  be 
pfodnoed  by  the  churchwardens  and 
publicly  read  at  the  visitation  of   the 


Kpv  fliiiwi^  43.— O.P^ 


The  license  bore  the  episcopal  seal  and 
signature. 

Upon  the  certified  copy  of  this  license 
produced  in  evidence  was  the  following 
endorsement — 

"  Diocese  of  Oxford.  The  Rev.  T.  T. 
Garter,  Glower.  Copy  license  of  non- 
residence  under  14  2  Vict.  c.  106.  s.  43, 
Ac." 

On  the  18th  of  May,  1871,  the  bishop 
granted  a  license  to  Mr.  Edward  Dunkin 
Harrison  to  act  as  curate  in  the  parish  of 
Glewer,  at  the  yearly  stipend  of  lOOZ. ; 
he  was  required  to  reside  in  the  parish. 

On  the  7th  of  September,  1871,  the 
bishop  granted  a  license  to  Sydney 
Malet  Scroggs,  which  was  as  follows : 

•*  John  Fielder,  by  divine  permission. 
Lord  Bishop  of  Oxford,  to  our  beloved  in 
Ghrist,  Sydney  Malet  Scroggs,  clerk  in 
holy  orders,  M.A.,  greeting.  We  do  by 
these  presents! give  and  grant  unto  you, 
in  whose  fidehty,  morals,  learning,  and 
sound  doctrine  and  diligence  we  do  fully 
confide,  our  license  and  authority  to  per. 
form  the  ofllce  of  stipendiary  curate  in  the 
parish  of  Glewer,  in  the  county  of  Berks, 
and  within  our  diocese  and  jurisdiction, 
in  reading  the  common  prayers  and  per- 
forming other  ecclesiastical  duties  be- 
longing to  the  said  office,  according  to 
the  form  prescribed  in  the  Book  of  Com- 
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xnon  Prayer,  made  and  pablished  by 
aafchoriiy  of  Parliament,  and  the  canons 
and  constitutions  in  that  behalf  lawfully 
established  and  promulgated  (you  having 
first  in  the  presence  of  our  commissary 
duly  appointed  made  and  subscribed  the 
declaration  of  assent  and  taken  the  oath 
of  canonical  obedience  to  the  bishop,  as 
required  by  law  to  be  made,  subscribed 
and  taken).  And  we  do  by  these  pre- 
sents assign  unto  you  the  yearly  stipend 
of  761,,  to  be  paid  quarterly,  for  serving 
the  said  cure,  together  with  the  use  of 
the  glebe-house  (wherein  wo  require  you 
to  reside),  garden  and  offices,  free  from 
payment  of  any  rent  or  taxes  in  re- 
spect of  the  same.  In  witness  whereof 
we  have  caused  onr  episcopal  seal  to  bo 
hereto  affixed.  Dated  the  7th  day  of 
September  in  the  year  of  our  Lord  1871, 
ana  in  the  second  year  of  our  conse- 
cration. 

"Note.  The  bishop  will  revoke  the 
license,  and  will  not  countersign  the  testi- 
monials of  any  curate  who  accepts  a 
smaller  stipend  than  the  sum  assigned  in 
the  license,  or  who  undertakes  the  duty 
of  another  cure  without  the  bishop's 
sanction,  or  who  resigns  the  curacy  to 
which  he  is  licensed  without  giving  the 
bishop  due  notice  of  his  intention.  In 
ordinary  cases  three  months'  notice  will 
be  required." 

"A  true  copy, 

"John  M.  Davenport, 
"  Deputy  Registrar  of  the  Diocese 
"  of  Oxford. 
"  (Indorsed) 

"  *  Copy  Stipendary  Curate's  License.*  " 

The  license  to  mt,  Scroggs  bore  the 
episcopal  seal  and  signature.  The  re- 
spondent remained  in  possession  of  his 
house  until  some  day  in  the  early  part  of 
October,  1872,  when  he  left  the  house 
and  went  abroad  for  the  winter,  with  the 
intention  of  returning  in  the  spring. 
Before  leaving  he  arranged  with  the 
bishop  that  Mr.  Scroggs  should  be  in  the 
parish  as  additional  helper;  and  before 
the  license  to  Mr.  Scroggs  above  set  out 
was  obtained,  he  had  made  an  arrange- 
ment with  Mr.  Scroggs  that  he  should  be 
there  as  such  additional  helper.  The  re* 
spondent  had  nothing  to  do  with  the 
application  of  Mr.  Scroggs  to  the  bishop 


for  the  license.  Before  leavingy 
spondent  arranged  with  Mr.  Scroj 
three  rooms  in  the  house  should 
tained  by  the  respondent  for  his  o 
those  three  rooms  were  locked 
the  key  left  in  the  possession  of  a  i 
who  had  been  employed  by  the 
dent,  but  was  paid  by  Mr.  Scree 
the  respondent  left  the  house,  n 
respondent  had  quitted  the  hoa 
Scroggs  went  to  reside  in  it,  and  k 
there  till  the  month  of  June,  18 
was  asserted  by  the  respondent  t 
Scroggs  so  resided  in  the  house 
permission,  but  that  if  he  had  n 
from  abroad  before  the  month  o 
1873,  he  could  not  have  requh 
Scroggs  to  leave  the  house,  unless 
provided  some  accommodation  : 
elsewhere.  There  was  no  evideno 
the  revising  barrister  to  shew  tl 
Scroggs  did  so  reside  in  the  house 
permission  of  the  respondent,  exce 
evidence  as  was  supplied  by  thi 
ments  set  out  in  the  foregoing  oas 
respondent  did  not  return  to  thi 
un^  the  month  of  June,  1873,  n 
resumed  possession  of  the  housi 
respondent  was  rated  for  the  hou 
paid  the  rates. 

It  was  contended  on  behalf  of 
spondent  that  the  residence  and  • 
tion  were  sufficient  to  entitle  him 
his  name  retained  on  the  list  of  t< 

It  was  contended  on  behalf  of 
jector  that  the  question  rested  • 
upon  1  &  2  Vict.  c.  106,  that  the 
before  mentioned  were  founded  u 
said  Act,  and  that  under  the  said 
was  not  possible  to  make  any  resc 
of  rooms  in  the  house. 

The  revising  barrister  was  of 
that  there  was  proof  before  him  t 
respondent  had  occupied  the  hoi 
resided  therein  sufficiently  to  enti 
to  vote  in  respect  thereof,  and  tl 
provisions  of  the  statute  above  i 
to  did  not  prevent  him  from  b 
entitled.  The  revising  barrister  v 
of  opinion  that,  inasmuch  as  the 
granted  to  Mr.  Scroggs  was  not  si 
have  been  granted  under  the  pre 
of  the  said  statute,  and  did  not 
face  of  it,  or  by  reference,  appear 
been  made  under  the  provisions  ' 
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iDd  did  not  appear  to  be  according  to  the 
terms  of  the  said  statnte,  that  he  ought 
not  to  hold  that  the  residence  of  Mr. 
Scroggs  in  the  house  was  not,  as  alleged 
bj  the  respondent,  by  his  permission,  and 
he  retained  the  name  upon  the  said  list  of 
rotors. 

If  the  Court  should  be  of  opinion  that 
his  decision  was  wrong,  the  list  of  voters 
was  to  be  amended  by  expunging  the 
name  of  Thomas  Thellusson  Carter  j&om 
the  said  list. 

Kmgdotif  for  the  appellant. — The  ques* 
tion  is,  whether  there  has  been  a  sufficient 
lesidenoe  by  the  respondent  to  entitle 
*  him  to  be  upon  the  register ;  in  point 
of  £u^  he  was  absent  from  October,  1872, 
nnta  Jane,  1873. 

[Bbett,  J. — ^I  cannot  think  that  there 
was  ft  residence  within  2  &  S  Will.  4. 
a  45. 8.  27.] 

Gontf  for  the  respondent. — It  is  not 
opea  to  the  appellant  now  to  raise  the 
qocBtion  whether  the  residence  was  suf- 
ficient; before  the  revising  barrister  the 
objections  to  the  vote  were  founded  upon 
1  &  2  Vict.  c.  106,  and  only  those  points 
on  now  be  entertained  which  were  taken 
before  him — Simpson  v.  Wilkinson  (1). 

[Brett,  J. — The  revising  barrister  de- 
^  that  the  respondent  had  occupied 
^  honse  and  resided  therein  sufficiently 
^  entire  him  to  vote  in  respect  thereof; 
^  may  review  this  decision  as  it  com- 
^''B&ends  the  question  of  residence.] 

A  will  then  be  necessary  to  argue  the 

^^  upon  its  merits. 

»    fBEETT,  J. — The  yearly   value  of  the 

^I^Uae  is  not  stated ;  it  is  difficult  to  snp- 

J^^  that  it  was  intended  to  raise  a  ques- 

^»«^  under  2  4  3  Will.  4.  c.  45.  s.  27,  with- 

^S^  stating  the  value.    Colebidqe,  C.J. — 

^^^  objections  which  the  respondent  has 

Z^  ^tieet  seem  to  arise  under  the  Bepre- 

^^tation  of  the  People  Act,  1867.] 

^^^e  respondent  is  entitled  to  the  fran- 

^^i^  under  30  A  31  Vict.  c.  102.  s.  3,  or 

^    %ny  rate,  under  2  &  3  Will.  4.  c.  45. 

^1    27.    Under  the  latter    enactment  a 

^^imant  to  vote  may  occupy  a  house 

^^^**«ly  by  putting  goods  therein — The 

p.  (!)  7  Man.  fr  G.  60 ;  8.  c  14  Law  J.  Bap.  (n.s.) 
^^^-  49. 


Queen  v.  The  Inhabitants  of  St.  Mary  GoU 
lender  (2)  ;  s.  c.  sub  nom.  The  Queen  v. 
The  Inluibitants  of  St.  Mary  Kalendar  (3). 
Under  30  &  31  Vict.  c.  102.  s.  3,  the 
claimant  to  vote  must  prove  that  he  has 
been  the  inhabitant  occupier  of  a  dwell- 
ing-house, but  under  2  &  3  Will.  4.  c.  45. 
8.  27,  a  house  that  is  not  the  dwelling- 
house  of  the  claimant  will  confer  the 
franchise — Daniel  v,  Ootdsting  (4).  If 
the  respondent  is  to  be  deemed  to  have 
let  his  house  to  Mr.  Scrog^s,  the  demise 
will  not  deprive  him  of  t£e  franchise — 
The  King  v.  The  Inhabitants  of  Cheat 
Bentley  (5),  The  Queen  v.  The  Mayor  of 
Eye  (6). 

[COLBRIDGB,  C.J. — The  King  v.  The  In* 
habitants  of  Great  Bentley  (5)  was  decided 
upon  the  words  of  6  Geo.  4.  c.  57.] 

Mr.  Scroggs  was  not  the  tenant  of 
the  glebe-house ;  he  was  required  to  oc- 
cupy the  same  with  a  view  to  the  moro 
emcient  performance  of  his  duties  as 
curate— JDo6«on  v.  Jones  (7).  The  re- 
spondent always  intended  to  return  to 
live  in  his  house,  and  therefore  he  did 
not  cease  to  occupy  and  reside  in  it— 
OlanvilWs  Election  Oases^  "  WtncJielsey^** 
pp.  12, 14, 18. 

[CoLBRiDGE,  C.J. — In  point  of  fact  the 
respondent  did  not  occupy  the  glebe- 
house,  and  the  curate  did  occupy  it.] 

The  respondent  obtained  a  license  of 
non-residence  under  1  &  2  Vict.  c.  106. 
s.  43.  The  bishop  has  the  right  to  ap- 
point a  curate  under  sections  75,  77 y  78, 
98,  and  to  assign  the  glebe-house  to  him 
under  section  93  ;  but  the  power  to  assign 
is  limited ;  Mr.  Scroggs  took  no  estate  in 
the  house  ;  he  had  merely  the  use  of  the 
house  instead  of  a  higher  stipend.  More- 
over the  respondent  was  not  absent  from 
his  benefice  under  1  &  2  Vict.  c.  106 ; 
his  license  extended  only  to  the  31st  of 

(2)  8  Law  J.  Rep.  (n.s.)  M.O.  64. 

(3)  0  Ad.  &  £.  626. 

(4)  7  Man.  &  G.  122 ;  s.  c«  1  Lutw.  280 ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  O.P.  70. 

(6)  10  B.  &  0.  620 ;  8.  c.  8  Law  J.  Bep.  M.O 

66. 

(6)  0  Ad.  &  E,  670;  s.  c.  8  Law  J.  Rep.  (N.a) 
Q.B.  142. 

(7)  Barr.  &  Ar.  243 ;  s.  c.  13  Law  J.  Rep.  (y.0. 
CJ».  126. 
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December,  1872,  and  he  remamed  absent 
nntil  June,  1873.  He  might  have  tamed 
Mr.  Scroggs  out  of  the  house  at  an j 
time,  and  might  have  resumed  occupa- 
tion whenever  he  thought  fit. 

CoLERiDGB,  C.J. — ^This  deoision  must 
be  reversed.  The  respondent  is  rector  of 
Clewer,  and  in  1871  obtained  a  license  of 
non-residence  for  more  than  a  year.  He 
did  not,  however,  take  advantage  of  his 
license  until  October,  1872,  and  remained 
abroad  until  June,  1873.  Daring  that 
period  Mr.  Scroggs,  a  curate  licensed  bj 
the  bishop,  resided  in  the  glebe-house 

Pursuant  to  the  direction  of  the  bishop, 
'he  question  arises  whether  the  respon- 
dent IS  entitled  to  the  borqjogh  franchise 
under  either  2  &  3  Will.  4.  o.  45.  s.  27, 
or  30  &  31  Vict.  c.  102.  s.  3.  Under  the 
former  Act  it  is  sufficient  if  the  claimant 
to  vote  occupies  the  qualifying  premises  ; 
he  need  not  reside  upon  them,  provided  he 
resides  within  seven  miles  of  the  borough. 
This  condition,  however,  the  respondent 
did  not  fulfil,  for  he  was  out  of  the  Queen's 
dominions  during  the  greater  pai*t  of  the 
six  months  immediately  preceding  the  last 
day  of  July,  1873.  The  facts  of  this  case 
clearly  shew  that  there  was  no  residence 
witiiin  the  meaning  of  2  4?  3  Will.  4. 
c.  45.  s.  27,  even  if  there  was  an  occupa- 
tion ;  but  I  think  that  the  respondent  did 
not  occupy  the  house.  Still  less  can  he 
be  said  to  have  been  an  inhabitant  occu- 
pier under  30  k  31  Vict.  c.  102.  s.  3.  The 
curate  was  the  inhabitant  of  the  house, 
and  occupied  it  under  the  license  from 
the  bishop ;  he  was  in  lawful  possession 
of  the  house,  and  it  would  have  been 
necessary  to  provide  him  with  another 
place  of  abode  whenever  the  respondent 
wished  to  live  again  in  the  house.  The 
respondent  did  not  reside  within  seven 
miles  of  the  borough  under  2  &  3  Will.  4. 
c.  45.  s.  27,  and  did  not  inhabit  the  house 
under  30  &  31  Vict.  c.  102.  s.  3.  It  is 
unnecessary  to  go  into  the  other  questions 
which  have  been  raised. 

Keating,  J.^-I  am  of  the  same  opinion. 
The  respondent  has  failed  to  establish  a 
claim  to  vote  under  either  2  &  3  Will.  4. 
c.  45.  s.  27,  or  30  &  31  Vict.  c.  102.  s.  3. 
He  is.  not  qualified  under  the  latter  Act, 
inasmuch  as  he  was   abroad  for   eight 


months  of  the  qualifying  year,  a 
fore  was  not  an  inhabitant  of  ti 
It  is  pinch  iSloB  same  question  im 
Will.  4.  o.  45.  B.  27.  The  reepoi 
not  reside  within  the  boroo^ 
may  have  more  residences  than  < 
is  free  to  go  to  them  at  his  pleai 
the  respondentia  house  was  inb 
the  curate.  It  is  suggested  that 
have  returned,  and  uiat  the  oun 
have  been  compdUed  to  quit ;  ba 
must  have  provided  the  cor 
another  abode,  for  the  curate  w 
in  the  glebe-house  under  the 
license;  the  respondent  could 
authorised  any  other  person  ' 
curate  to  live  m  the  glebe-houe 
his  absence;  and  it  seems  to 
clear  that  there  was  no  residei 
habitancy  by  the  respondent. 

Brett,  J. — I  have  no  doubt  ti: 
the  revising  barrister  the  B^pre 
of  the  People  Act,  1867,  was  al< 
upon ;  this  is  clear  from  the  ten 
decision.  There  is  no  stateme: 
annual  value  of  the  house,  and 
expressly  stated  that  the  respoi 
not  reside  within  seven  mil< 
borough ;  and  it  is  inconvenient 
3  Will.  4.  c.  45.  s.  27,  should 
relied  upon.  If,  however,  the  re 
could  have  made  out  that  he  i 
to  vote  under  the  latter  Act,  n 
have  given  judgment  in  his  fiwc 
the  findings  of  this  case  do  not  f 
to  sacceed.  It  has  been  contei 
the  absence  of  the  respondent 
benefice  was  not  pursuant  to  tl 
of  non-residence  granted  to  hi 
1  &  2  Vict.  c.  106 ;  facts  are  no 
these  cases;  but  I  think  mysc 
to  assume  that  if  the  responden 
believe  himself  to  be  acting  U] 
statute,  he  would  not  have  pre 
quit  his  benefice.  He  arranged 
curate  that  three  rooms  should  b 
for  him  ;  of  course  if  he  kept  1 
under  his  own  control,  he  coul 
said  to  have  demised  it,  and  thi 
alleges  that  the  curate  lived  in 
permission ;  but  I  think  tiiat 
used  it  as  a  dwelling-house  bj 
the  license  from  the  bishop.  I  a 
that  the  validity  of  the  objeotii 
respondent's  claim  is  not  got  i 
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mpng  that  1  &  2  Vict.  o.  106.  was  not 
■Irictl^  complied  with,  for  Mr.  Scroggs 
lired  in  the  hooBe  antil  Jnne,  1873.    The 
xeipondent  alleges  that  he  was  an  inhabit- 
ant occupier  nnder   the.  Representation 
oT  the  Peo^  Act,  1867 ;  I  think  that  he 
was  not  When  a  man  keeps  the  dominion 
of  hk  honse,  and  has  the  animus  revere 
iendi^  and  merdj  g^oes  away  for  an  inde- 
finite term,  he  may  properly  be  said  to 
TCBide  at^  to  oooapy  and  inhabit  it ;  bat 
wbm  he  quits  it  for  a  definite  term,  and 
leaiM  another  person  in  possession  of  it, 
he^ndUier  resides  at,  occapies  nor  inhabits 
it^     In  this  case  the  respondent  daring 
Us  absence  from  the  Iwroagh  did  not 
'^BBide  within  seven  miles  of  it.      There 
^^1^  therefore,  no    qnalification    nnder 
9itAm2  k  8  WiU.  4.  o.  45.  s.  27  or  30  & 
£i  Vict  c.  102.  8.  3.     The  decision  of  the 
riBwiaiiig  barrister  was  wrong,  and  mast 
**^  leremd. 

CiOTi,  J. — If  we  were  to  nphold  this 
frlBaim,  we  shoald  be  introdacing  a  contra- 
^^<:t)oa  in  terms ;  for  we  shoald  be  decid- 
that  although  another  person  was  in 
exclusiye  occupation  of  the  house, 
iBspondent  also  was  occupying  it.  It 
"^   ^kar  that  there  was  no  residence. 

Judgment  for  the  appellant. 

^^•oniiji^Diiisnt,  agent  for  Burant,  Windsor, 
^^  appellant ;  C.  T.  Phillips,  for  respondent. 


^-^ppeal  from  Bevising  Barrister's  Court,) 

,-1873.     1      rOKD  (appellant),  v.  pte 
-^«>v.21.  /  (respondent). 

^arUameni — Borough    Vote — Besidence 
■"^2  Wm.  4.  c.  45.  s,  27. 

^^**A«  re^^ondeni  was  tenant  of,  and 
J!^*J*a%  resided  at  a  house  in  B,,  a  city 
^'y^^ntfti^  members  to  Parliament;  the 
^^^*«0  was  of  greaier  annual  value  than  101. 
^^^  was  a  clergyman,  and  during  the  months 
^j*^iiiy  and  August,  1873,  for  the  sake  of 
^^^xaiiatkf  he  exchanged  duties  with  T., 
^^^  was  ffiear  of  8.^  a  parish  situate  more 
seven  mUes  from  B.    During  that 


period  the  respondent  lived  in  T.'s  vicarage 
at  8.,  a/nd  T.  lived  in  the  respondent's  house 
ai  B,  In  8eptemler,  1873,  the  respondent 
returned  to  his  house  at  B. : — ^Held,  that 
the  respondent  had  not  resided  in  B.  for 
six  calendar  months  next  previous  to  the 
last  day  of  July,  1873,  and  thai  he  was  not 
entitled  to  he  registered  as  a  voter  in  the 
lists  for  B. 

At  a  Court  held  by  the  revising  barris* 
ter  appointed  to  revise  the  lists  of  voters 
for  the  city  of  Exeter  the  appellant  duly 
objected  to  the  name  of  the  respondent 
being  retained  in  the  list  of  voters  for  tho 
said  city. 

The  respondent  was  a  clergyman  resid- 
ing within  the  city  of  Exeter,  and  was 
incumbent  of  the  district  parish  of  Coun- 
tess Wear  near  the  said  city,  and  he  had 
for  some  years  previously,  except  as  here- 
inafter mentioned,  contmuously  occupied 
and  resided  in  a  house  on  the  Topsham 
Boad,  within  the  said  city  and  district 
parish.  The  said  house  did  not  belong  to 
him  as  such  incumbent  as  aforesaid,  but 
was  rented  by  him,  and  was  of  greater 
value  than  101.  a  year.  In  June,- 1873,  a 
clergyman  named  Tordiffe,  who  was  vicar 
of  Southbroom,  near  Devizes,  in  tho 
county  of  Wilts  (more  than  seven  miles 
from  the  city  of  Exeter),  wrote  to  tho 
respondent  offering  to  exchange  duties 
with  him  for  tho  -months  of  July  and 
August,  1873,  in  order  that  they  might 
each  obtain  for  themselves  and  fiunilies 
change  of  air  and  relaxation  in  their 
duties.  The  respondent  and  the  said 
Mr.  Tordiffe  knew  one  another  previ- 
ously as  brother  clergymen,  who  had  at 
one  time  resided  in  neighbouring  parishes, 
but  there  was  no  evidence  to  shew 
whether  they  were  otherwise  acquainted. 
The  respondent  assented  to  this  proposal, 
and  a  correspondence  of  some  length 
ensued,  by  which  it  was  arranged  that  the 
respondent  and  his  family  should,  daring 
the  said  two  months,  reside  in  Mr.  Tor- 
diffe's  vicarage,  and  Mr.  Tordiffe  and  his 
family  shoald  reside  at  the  respondent's 
house  in  the  Topsham  Road.  It  was 
ftirther  arranged  tiiat  the  respondent 
should  take  one  servant  with  him,  and 
leave  the  remainder  in  his  house  to  wait 
upon  Mr.  Tordiffe  and  his  family,  and  the 
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respondent,  at  Mr.  Tordiffe's  request,  en- 
gaged a  boj  for  him  to  attend  to  a 
carriage  which  he  took  with  him  to 
Exeter.  Similarly  Mr.  Tordiffe  agreed  to 
leave  hia  servants  to  wait  on  the  re- 
spondent. It  was  also  arranged  that 
each  party  should  use  the  vegetables  and 
fruit  m  the  garden  of  the  house  to  which 
they  went,  except  potatoes  and  wall  fruit. 
There  was  no  agreement  between  the 
parties  other  than  was  contained  in  the 
said  correspondence,  and  no  payment  was 
to  be  made  by  either  of  them  to  the 
other.  The  respondent  paid  the  wages  to 
his  servants  during  the  said  two  months, 
although  they  waited  on  the  said  Mr. 
Tordiffe,  and  wrote  once  or  twice  during 
his  absence  giving  directions  to  his  ser- 
vants as  to  their  conduct.  The  respon- 
dent's house  being  larger  than  was  re- 
quired by  Mr.  Tordiffe,  the  respondent 
retained  two  rooms  (a  bedroom  and 
dressing-room),  these  being  either  locked 
up  or  occupied  by  one  of  the  respondent's 
servants  during  his  absence.  These 
rooms  were  not  retained  by  the  respon- 
dent with  any  intention  of  his  using 
them  while  Mr.  Tordiffe  was  staying  in 
his  house,  but  because  they  were  usually 
occupied  by  an  invalid  sister  who  resided 
with  him,  and  he  was  desirous  they  should 
not  be  disturbed.  There  was  nothing  to 
prevent  the  respondent  from  sleeping  in 
those  rooms  if  he  had  in  law  a  right  to 
return  to  his  house  during  the  said  two 
months,  but  he  did  not  in  fact  do  so,  and 
never  contemplated  or  intended  to  use 
them  for  that  purpose.  The  arrangement 
between  the  respondent  and  Mr.  Tordiffe 
was  fully  carried  out,  and  the  respondent 
retamed  to  Exeter  in  the  beginning  of 
September,  1873.  The  respondent  had 
no  residence  apart  from  the  said  house  in 
the  Topsham  Bead  within  seven  miles  of 
Exeter. 

It  was  submitted  to  the  revising  barris- 
ter, on  the  part  of  the  objector,  that  the 
respondent  had  not  occupied  the  whole  of 
his  house  in  the  Topsham  Road  during 
the  month  of  July,  1873,  and  that  he  had 
not  resided  within  seven  miles  of  the  city 
of  Exeter  during  the  said  month  of  July, 
1873 ;  and  in  support  of  these  propositions 
the  objector  contended,  first,  that  the 
agreement  entered  into  by  the  respondent 


with  Mr.  Tordiffe  amounted,  in  la 
demise  of  the  said  house  (or  at  a 
of  the  part  not  retained  by  him) 
Tordiffe  in  consideration  of  the 
demise  to  him  by  the  said  Mr.  Toi 
his  vicarage ;  secondly,  that  the  a 
Tordiffe  was  at  least  tenant  at  will 
said  house,  or  the  part  of  it  not  r 
by  the  respondent,  during  the  said 
of  July,  and  that  the  respondent 
siding  in  the  house,  Mr.  Tordii 
complete  control  over  the  part  <m 
by  him,  and  was  not  a  lodger  e 
make  his  occupation,  in  law,  the  occi 
of  the  respondent;  thirdly,  that 
spondent's  servants  became  dnri 
said  two  months,  in  law,  the  serv 
Mr.  Tordiffe,  and  were  bound  to  o1 
orders,  and  therefore  did  not  ocoa 
house  on  behalf  of  the  reapc 
fourthly,  that  the  legal  effect 
agreement  between  the  responds 
Mr.  Tordiffe  was  that  the  responde 
not  entitled  to  return  to  or  to  live 
said  house  in  the  Topsham  Boad 
the  months  of  July  and  August 
without  Mr.  Tordifie's  consent,  the 
retained  by  him  not  having  been  n 
for  the  purpose  of  residence,  ai 
being  capable  of  being  so  used 
without  the  use  of  other  parts 
house ;  fifthly,  that  the  respc 
whether  or  not  he  had  a  legal  ri 
return,  having  in  fact  abandoned 
tention  of  returning  to  the  said 
during  the  said  two  months,  and  hai 
lotted  it  to  another  purpose,  did  noi 
there  during  the  said  months  wiU 
meaning  of  ^e  Acts  relating  to  th 
chise,  even  if,  in  law,  he  was  enti 
sleep  there. 

On  the  part  of  the  respondent 
contended,  first,  that  the  said  Mr.  1 
was,  during  the  said  two  months, 
position  of  a  visitor  to  the  respc 
and  not  of  a  tenant,  and  that  his  c 
tion  was  in  law  the  occupation 
respondent ;  secondly,  that  the  » 
of  the  respondent  continued  his  se 
and  had  such  a  control  over  the  h< 
agents  for  the  respondent  aa  pre 
the  residence  in  the  house  of  Mr.  1 
amounting  to  an  independent  occi 
in  point  of  law,  bat  that  it  was  a 
an  occupation  as  lodger ;  thirdly,  t 
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oocopatum   of  the  honfle  being  the  re- 
sponoent's    oocnpatioii,    the  house  still 
remained  his  reeidence,  and  that  he  had 
nerer  abandoned  the  intention  of  retom- 
ingtoity  and  that  his  mere  temporary 
absence  fiyr  change  of  air  was  no  such 
absadonment;    foturthlj,    that    notwith- 
standing the  said  agreement  the  respon- 
dent bid  a  legal  right  to  retom  to  his 
hatae  at  any  iune  during  the  said  months, 
mnd  that  it  was  consistent  with  residence 
witUn  the  meaning  of  the  Acts  relating 
^    Hbe  franchise  that  he  should    have 
&rned  the  intention  of  living  elsewhere 
for  a  time  for  the  sake  of  change  of  air 
*Qd  relazation,  and  made  arrangements 
hy  irlueh  his  return  during  such  time  was 
not  contemplated,  if  he  had  a  legal  right 
te  retam  at  any  time  and  intended  to  re- 
ten  after  a  short  interval. 

The  revising  barrister  felt  and  expressed 
grv^eatdoubtas  to  the  correct  legal  inferences 
to  In  drawn  from  the  &ct8  of  the  case, 
lyut  tfter  some  hesitation  he  held,  and  as 
&r  as  it  was  consistent  with  the  fieu^s 
*lK)fe  stated,  he  found  as  a  &ct  that  the 
■^Bspondent  did  not  demise  his  house  to 
^he  said  Mr.  Tordiffe,  but  only  gave  him 
^  pomiasion  to  remain  with  his  &mily  in 
l^jbe  said  house  during  the  said  two  months. 
The  levisinff  barrister  held  further,  as  a 
'■matter  of  bw,  that  under  the  circum- 
^teooes  before  stated  the  servants  of  the 
'^^^spondent  continued  his  servants,  and 
J^Jut  ibe  occupation  of  the  house  by  Mr. 
^ordiflb  and  by  the  respondent's  servants 
^"Bs  in  law  an  occupation  of  the  house  by 
^^^  respondent.  The  revising  barrister 
^2^  farther  that  the  true  effect  in  law  of 
J***«  said  agreement  between  the  respon- 
^^t  and  Mr.  Tordiffe,  and  the  facts 
fore  stated,  was  to  enable  Mr.  Tordiffe 
bis  fiimily  to  reside  in  the  said  house 
4^  Topsham  Road,  but  not  to  prevent 
^0  i^espondent  returning  to  his  said  house 
the  Topsham  Road  at  any  time  during 
'^  Baid  month  of  July,  1873,  and  occu- 
J^g  it  in  any  way  which  was  consistent 
^i  ^^H  the  residence  therein  of  the  said  Mr. 
:^^^^tiiffe  and  his  family,  and  that  the  re- 
;^^^>^dent  could  in  fact  have  returned  and 
i^^^l^t  in  the  room  retained  by  him  without 
^^^^irfering  with  the  residence  of  the  said 
^^«  Tordiffe  and  his  fiunily  in  the  said 
The  revising  barrister  held  fur- 


ther that  where  a  voter  has  a  legal  right 
to  return  and  sleep  in  a  house  when  he 
pleases,  and  an  intention  to  return  afler  a 
time  to  such  house,  the  fiu^t  that  he  has 
no  intention  of  returning  to  it  during  a 
given  short  period,  it  being  then  used  for 
another  purpose  not  physically  inconsis- 
tent witii  his  returning  and  sleeping 
therein,  is  not  a  break  of  his  residence  in 
the  said  house  within  the  meaning  of  the 
Acts  relating  to  the  franchise.  The  re- 
vising barrister  therefore  held  that  the 
respondent  had  occupied  his  house  in  the 
Topsham  Road  for  twelve  calendar  months 
previously  to  the  31st  of  July,  1873,  and 
had  resided  within  seven  miles  of  the 
city  of  Exeter  during  six  calendar  months 
preceding  the  same  date,  and  he  allowed 
the  vote. 

The  questions  for  the  opinion  of  the 
Court  were,  first,  whether  the  respondent 
had  resided  in  his  house  in  the  Topsham 
Road  during  the  month  of  July,  1873, 
within  the  meaning  of  the  Acts  relating 
to  the  franchise ;  second,  whether  the 
respondent  occupied  the  whole  of  his 
said  house  in  the  Topsham  Road  during 
the  month  of  July,  1873.  If  the  Court 
should  be  of  opinion  on  both  questions  in 
the  affirmative,  the  list  was  to  remain 
unaltered;  if  the  Court  should  be  of 
opinion  on  either  question  in  the  negative 
the  list  of  voters  for  the  city  of  Exeter 
was  to  be  amended  by  erasing  the  name 
of  the  respondent. 

Kingdon  for  the  appellant. — This  case 
is  decided  by  Durcmt  v.  Garter  (I).  The 
respondent  did  not  reside  at  his  house  in 
Exeter  during  July,  as  is  required  by  2 
Will.  4.  c.  45.  8.  27  (2).  There  was  a 
break  in  the  respondent's  residence.     The 

(1)  Ante,  p.  17. 

(2)  2  Will.  4.  c  46.  8.  27,  enacts--"  That  in 
every  city  or  borough  which  shall  return  a  mem- 
ber or  members  to  serve  in  any  future  parliament, 
every  male  person  of  full  age,  and  not  subject  to 
any  legal  incapacity,  who  shall  occupy,  within 
such  city  or  borough,  or  within  any  place  sharing 
in  the  election  for  such  city  or  borough,  as  owner 
or  tenant,  any  house,  warehouse,  counting-house, 
shop,  or  other  building,  being  either  separately  or 
jointly  with  any  land  within  such  city,  borough, 
or  place,  occupied  therewith  by  him  as  owner,  or 
occupied  therewith  by  him  as  tenant  under  the 
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interest  of  Mr.  Tordiffe  was  a  lease  for  a 
term;  technical  words  and  forms  are 
unnecessary  to  create  a  demise.  Mr. 
Tordifie  therefore,  and  not  the  respondent, 
resided  at  the  respondent's  honse  in  the 
Topsham  Road.  Powell  y.  Chtest  (3)  lays 
down  roles  which  clearlj  shew  that  the 
respondent  during  the  month  of  July  was 
residing  in  Wiltshire.  The  judgment  of 
Erie,  C.J.,  is  decisiye  in  the  appellant's 
fayour. 
The  respondent  did  not  appear. 

Keating,  J. — I  think  that  the  objection 
to  the  yote  is  well  founded,  and  that 
the  claim  to  bo  upon  the  list  cannot  bo 
sustained.  The  respondent  gaye  up  his 
honse  for  the  space  of  two  months,  and 
whether  or  not  Mr.  Tordiffe  was  a  tenant 
for  a  term,  and  whether  the  agreement 
between  the  parties  really  amounted  to  a 
demise,  are  immaterial  cjuestions,  because 
when  ihe  respondent  qmtted  his  house  in 
July  he  did  not  contemplate  a  return  to 
it  until  the  two  months  should  haye  ex- 
pired. The  statement  from  Elliot  on 
Registration^  2nd  Ed.  204,  haying  been 
sanctioned  by  the  authority  of  Erie,  C.  J., 
in  Powell  y.  Quest  (3),  is  decisiye  against 
the  claim  to  yote.  The  respondent  had 
quitted  his  house,  together  with  his 
family,  and  had  debarred  himself  from 
returning  thereto  at  his  pleasure ;  he  had 


by  his  own  act  incapacitated  himself 
liying  during  the  month  of  July  s 
ordinary  dwelling-place,  and,  aocordi 
good  law  and  good  sense,  he  di 
reside  during  that  month  within  i 
miles  of  Exeter. 

Bbett,  J. — ^The  respondent,  dnrin 
month  of  July,  had.  giyen  up  the  12 
of  returning  to  his  house  in  the  Top 
Bead,  or  Q>t  all  eyents  he  had  fp,Yi 
the  intention  of  retoming ;  he  had 
his  family  quitted  the  house  for 
months.  Under  these  ciroumstUM 
think  that  he  was  not  entitled  to  be 
upon  the  register. 

GROyE,  J. — I  cannot  adopt  the 
that  doubtful  questions  of  law  as  to  i 
tration  ought  always  to  be  deoidi 
fiiyour  of  the  franchise.  I  think 
there  was  an  abandonment  of  the  i 
tion  of  returning  during  July,  and, 
is  termed  by  Erie,  0.  J.,  in  PoweU  y.  < 
(3),  the  antmue  revertendi  did  not  ea 

Denman,    J. — I    am    of  the 
opinion.    I  regret  that  the   respoi 
has  not  appeared  by  counsel ;  it  is 
cult  to  decide  a  case  of  this  kind  sati 
torily  unless  we  hear  an  argnmen 
each  side. 

Judgment  for  the  appeOa 


Attorney — J.  Elliott  Fox,  f<v  the  appella 


same  landlord,  of  the  clear  yearly  value  of  not 
less  than  10/.,  shall,  if  duly  registered  according 
to  the  provisions  hereinafter  contained,  be  entitled 
to  vote  in  the  election  of  a  member  or  members  to 
serve  in  any  ftiture  parliament  for  such  city  or 
borough.  Provided  always,  that  no  such  person 
shnll  be  so  registered  in  any  year  unless  he  shall 
have  occupied  such  premises  as  aforesaid  for 
twelve  calendar  months  next  previous  to  the  last 

day  of  July  in  such  year Provided  also, 

that  no  such  person  shall  bo  so  registered  in  any 
year,  imless  he  shall  have  resided  for  six  calendar 
months  next  previous  to  the  last  day  of  July  in 
such  year  within  the  city  or  borough,  or  within 
the  place  sharing  in  the  election  for  the  city  or 
l)orough,  in  respect  of  which  city,  borough,  or 
place  respectively  he  shall  bo  entitled  to  vote,  or 
within  seven  statute  miles  thereof,  or  of  any  part 
thereof." 

(3)  18  Com.  B.  Rep.  N.S.  72 ;  s.  c.  84  Law  J, 
Bep.  (k.8.)  C  J".  69. 


(Appeal  from  Betnsing  Barrister^ s  Oc 

1878.    1       FORD  (appeUani)  v.  HAi 
Nov.  21.  J  (respondent). 

Parliament  —  Borough  Vote — Fr& 
— Residence — 2  Will,  4.  c.  45.  s.  82. 

Tlie  respondent  was  a  freeman  of  J 
city  returning  members  to  ParliammL 
was  an  officer  in  the  army,  andusuaUi 
on  duty  with  his  regiment  more  than  i 
miles  from  E,  He  had  from  time  to 
leave  of  absence,  and  he  then  lived  a 
mother*s  house,  who  resided  within  . 
miles  of  E,  Dvring  twelve  monihs 
ceeding  the  last  day  of  July,  1878,  he 
obtained  three  months*  leave  of  abk 
and  during  thai  period  had  Iwed  « 
mother's  /km«e  ;-^Eeld,  thai  the  rm 
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rfq»<  JUuI  furf  rerided  within  seven  mUee  of 

far  tix  ealendar  mowthi  next  previous  to 

Matt  daiu  of  Juhf,  1873,  and  that  he  toas 

mUiOed  i>  he  registered  as  a  voter  in 

MMsforE. 

i  »  Oonrt  held  before  the  revising 
for  tlie  cily  of  Ezeter,  the  ap« 
_  Lt  dnlj  objected  to  the  name  of  the 

x^espondent  being  retained  in  the  list  of 
entitled  to  vote  in  the  election  of 
Lben  for  tlie  city  of  Exeter. 
^Fhe  respondent  was  a  dnlj  admitted 
of  the  city  of  Exeter.    He  was, 
lcL  had  been  for  several  years,  an  officer 
the  army,  and  except  when  on  leave  of 
was  stationed  with  his  regiment 
than  seven  miles  from  the  ciiy  of 
'Bzeter,    The  mother  of  the  respondent 
{wb  ^widow)  lived  within  seven  miles  of  the 
city  of  BsBter,  and  previously  to  entering 
thie  anny,  and  since  he  had  been  in  the 
ftrmy,  whenever  he  had  obtained  leave  of 
ilmcnco  from  his  r^^iment,  he  had  lived 
vrith  his  mother  in  her  said  house.     The 
respondent  had  usually  obtained  leave  of 
aibsenoe  for  three  months  in  each  year, 
and  was  in  fsud  living  in  Exeter  with  his 
nother  during  the  three  months  of  Janu- 
u^,  Fefamaiy,  and  March,  1873.    The' 
AoAer  of  the  respondent  had  set  apart 
t^ro  rooms  in  her  house  (one  being  a 
Bleeping  apartment)  for  his  use,  in  wlach 
BOfxne  ra  ms  clothes  and  other  property 
i*einained,  whilst  he  was  with  his  regi- 
^^x^ent;  and  no  other  person  slept  in  or 
x&adeiny  use  of  the  said  rooms  whilst 
tHc  respondent  was  away.  The  said  rooms 
'^e-en  80  set  apart  for  the  respondent's  ex- 
cluBiYe  use  during  the  whole  of  the  six 
zx&cmtha  preceding  the  3l8t  of  July,  1873, 
^*^  Hie  respondent  had  during  the  whole 
^^  nch  time  his  mother's  permission  to 
^Xypy   the   said   rooms    whenever    he 
^^^"^^heoL  The  respondent  was  not  married, 
^Kad  had  no  home  except  the  said  house  of 
mother,  and  his  rooms  in  the  barracks 
which  his  reg^iment  was  stationed  for 
**^  time  befaig. 

On  behalf  of  the  objector  it  was  ursed 
the  voter  had  no  residence  wiudn 
^Q  borouflh  or  seven  miles  thereof,  first, 
^^^  ^^^use  the  room  which  he  used  at  his 
^^^^^l^lier'B  house  had  been  used  by  him  as 
^^  ^pittif  to  which  he  had  no  power  in 


himself  to  return,  unless  she  pleased,  as 
there  was  no  hiring  of  such  room  or  oon- 
sideration   for  its   retention;    secondly, 
because  being  an  officer  in  the  army,  he 
had  no  power  of  going  heme  or  anywhere 
without  leave  first  obtained,  and  that  he 
had  no  power,  as  the  voter  claimed,  of 
throwing  up  his  commission  in  the  army 
at  any  time  and  returning  home ;  thirdly, 
because  according  to  the  evidence  he  had 
only  three  months'  leave  every  year,  and 
therefore  there  could  be  no  six  months' 
residence    as  required  by  the  statute; 
fourthly,  because  the  case  of  The  King  v. 
Mitchell  (1)  did  not  apply,  as  that  was 
held  to  be  an  inhabitancy  by  means  of 
the  family,  and  the  voter  in  this  case  was 
unmarried,  and  further  that  a  militiaman 
was  only  occasionally  called  out  for  duty. 
On  behalf  of  the  voter  it  was  urged  that 
during  the  whole  of  the  six  months  pre- 
viously to  the  31st  of  July,  1873,  he  did 
reside  within  seven  miles  of  the  said  city ; 
that  the  arrangement  with  his  mother 
not  having  been  revoked,  the  voter  had 
liberty  to  use  the  rooms  set  apart  for  him  in 
her  house,  and  that  such  house  was  bona 
fide  his  home  and  residence  ;  that  he  had 
never  abandoned  such  residence  or  the 
intention  of  returning  to  it,  and  that  his 
occasional  absence  on  the  duties  of  his 
profession  was' no  abandonment ;  that  the 
circumstances  of  an  officer  in  the  regular 
army  are  the  same  as  those  of  a  imlitia 
officer  on  active  service,  and  that  the  case 
of  The  King  v.  Mitchell  (1)  as  affirmed  by 
Powell  V.  Quest  (2)  was  an  authority  for 
the  voter's  contention  that  he  had  a  con- 
tinuing residence  at  his  mother's  house. 

The  revising  barrister  decided  that  the 
said  voter  continued  to  form  part  of  his 
mother's  feonily,  and  that  he  resided  with 
her  during  the  whole  of  the  six  months 
preceding  the  31st  of  July,  1873 ;  that 
as  the  mother  had  not  revoked  her  per- 
mission to  him  so  to  reside  with  her,  the 
fact  that  she  might  have  revoked  it  was 
immaterial ;  that  the  fact  of  his  absence 
on  his  professional  duties  with  the  army, 
did  not,  according  to  the  authority  of 
The  King  v.  Mitchell  (1)  as  explained  by 
PoweU  V.  Quest  (2),  prevent  his  mother's 

(1)  10  East  511. 

(2)  18  Com.  B.  Bep.  N.S.  72 ;  8.  c  34  Law  J. 


Bep.  (if.8.)  CJ?.  69. 
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honso  being  his  residence  daring  the 
whole  of  the  aforesaid  period  of  six 
months ;  the  respondent's-  claim  to  vote 
was  therefore  allowed  by  the  revising  bar- 
rister.    Dae  notice  of  appeal  was  given. 

The  question  for  the  opinion  of  the 
Court  was,  Whether,  consistently  with 
the  facts  above  stated,  the  barrister  could 
legally  find  the  respondent  to  have  re- 
sided within  seven  miles  of  Exeter  during 
the  six  months  preceding  31st  of  July, 
3873. 

If  the  Court  should  be  of  opinion  in 
the  affirmative,  the  list  was  to  remain  un- 
altered ;  if  the  Court  should  be  of  opinion 
in  the  negative,  the  list  of  freemen  for 
the  city  of  Exeter  was  to  be  amended  by 
erasing  the  respondent's  name. 

Kingdonj  for  the  appellant. — The  re- 
quisites  of  2  Will.  4.  c.  45.  s.  32  (3) 

(8)  2  Will.  4.  c.  46.  b.  32,  enacts,  "That  every 
person  who  would  have  been  entitled  to  vote  in 
the  election  of  a  member  or  members  to  serve  in 
any  future  parliament  for  any  city  or  borough 
not  included  in  the  schedule  marked  A  to  this 
Act  annexed,  either  as  a  burgess  or  freeman,  or 
in  the  city  of  London  as  a  fjreeman  and  liveryman, 
if  this  Act  had  not  been  passed,  shall  be  entitled 
to  vote  in  such  election,  provided  such  person 
shall  be  duly  registered  according  to  the  pro- 
visions hereinafter  contained;  but  that  no  such 
person  shall  be  so  registered  in  any  year  unless  he 
shall  on  the  last  day  of  July  in  such  year  be 
qualified  in  such  manner  as  would  entitle  him 
then  to  vote  if  such  day  were  the  day  of  election, 
and  this  Act  had  not  been  passed;  nor  unless 
where  ho  shall  be  a  burgess  or  freeman  or  freeman 
and  liveryman  of  any  city  or  borough,  he  shull 
have  resided  for  six  calendar  months  next  previous 
to  the  last  day  of  July  in  such  year,  within  such 
city  or  borough,  or  within  seven  statute  miles  from 
the  place  where  the  poll  for  such  city  or  borough 
shall  heretofore  have  been  taken;  nor  unless 
where  he  shall  be  a  burgess  or  freeman  of  any 
pla«e  sharing  in  the  election  for  any  city  or 
borough,  he  shall  have  resided  for  six  calendar 
months  next  previous  to  the  last  day  of  July  in 
such  year  within  such  respective  place  so  sharing 
as  aforesaid,  or  within  seven  statute  miles  of  the 
place  mentioned  in  conjunction  with  such  re- 
spective place  so  sharing  as  aforesaid,  and  named 
in  the  second  column  of  the  schedule  marked  £.  2 
to  thiB  Act  annexed. 


have  not  been  complied  with.  ' 
neither  in  &ct  nor  in  consti 
law  a  residence.  The  King  i 
(1)  is  not  in  point ;  that  case 
mOitiamen,  who  lefb  at  the 
their  wives  and  children;  cm 
held  that  these  militiamen  wer 
ants  of  the  city  where  theii 
lived.  In  this  case  the  respoi 
merely  a  guest,  his  mother 
any  time  have  reftised  to  aHo' 
come  to  her  house.  Bond  v.  ! 
seers  of  8t  Oeorge^s^  Hanover  t 
is  distinguishable,  because  i 
claimant  was  tenant  of  the 
property. 

The  respondent  did  not  appei 

Keatino,  J. — I  think  the  rigl 
has  not  been  established.  A^ 
the  rule  which  has  been  laid  d 
residence  the  claimant  did  i 
within  seven  miles  of  the  city 
I  by  no  means  say  that  a  freeman 
in  the  house  of  his  mother  i 
ground  disqualified  from  voting 
claimant  being  an  officer  in  the 
not  a  right  to  act  freely,  he  ca 
regiment  only  at  the  will  of  his 
ing  officer.  It  is  stated  in  the 
the  respondent  usually  had  lei 
sence,  but  the  permission  to  be  a 
his  duties  might  or  might  not 
it  was  for  his  superior  officers 
whether  he  should  obtain  it.  . 
sui  juris;  by  entering  the  militi 
of  the  Queen  he  has  mcapacitai 
from  acting  at  his  own  pleai 
King  v.  Mitchell  (1)  appeal 
sight  to  supporii  the  vote,  but  ii 
the  claimants  to  vote  had  h 
their  wives  and  children  withi 
in  respect  of  which  the  electioi] 
I  am  not  aware  of  any  case  dec 
a  constructive  residence  can  i 
where  the  claimant  has  no  ho 
own  in  the  borough  in  which  b 
right  to  vote,  and  has  also  volu 
capacitated  himself  from  return 
borough  whenever  he  pleases, 
of  fact  the  respondent  has  reaii 
seven  miles  of  Exeter  only  du. 
months  of  the  qualifying  year. 

(4)  40  Law  J.  Rep.  (if.s.)  CJ 
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diLon  of  the  reyising  banister  was  wrong, 
and  must  be  reyersM. 

Bbbtt,  J. — ^I  take  the  rale  to  be  that 
laid   down   by  Erie,  C.J.,  in  PozoeU  y. 
Ouett  (2),  and  tbftt  the  claimant  to  yote 
must  haye  the  power  of  retnming  to 
Us  alleged  place  of  residence  wheneyer 
be  Ukes.    The  question  ia  whether  id- 
thongh  be  did  not  in  point  of  fact  liye 
withm    seyen    miles   of   Exeter  except 
fixr  three  months  daring  the  qoalifyine 
r,  be  can  be  said  to  haye  resided 
so  as  to  entitle  him  to  haye  his 
upon  the  register.    I  think  that  in 
ope  sense  he  was  at  liberty  to  retam  to 
lufl  mother's  boose,  for  as  a  matter  of  &ct 
lie  had  ber  permission  to  go  there  when- 
ever be  chose ;  and  he  had  the  intention 
of  letaming  so  soon  as  an  opportunity 
*^boald  ofEer  itself      Bat  then  we  are 
^^oand  to  take  notice  of  the  law  relating 
to  the  army,  and  according  to  military 
'^^gulations  officers  cannot  abandon  the 
■errioe  and  resume  their  original  position 
•a  ciyilians  without  the  consent  of  the 
^^^Yoragn ;  the  respondent  being  an  officer 
m   the    army  could  not  return  to  his 
blether's  house  without  the  permission  of 
^  commanding  officer :  in  point  of  fact 
^  was  liying  at  another  place,  namely, 
^  barracks  at  which  his  regiment  was 
^  the  time  being  quartered;  he  could 
^o|  quit  his  duties  without  leaye,  and  we 
baye  just  held  in  Ford  y.  Pye  (5),  that 
JMpenon  who  has  incapacitated  himself 
^W  retnming  to  his  place    of  abode 
^^  ceased  to  reside  there,  and  is  not 
^titied  to  haye  his  name  put  upon  the 
^gistep   of  yoters.     But  The  King  y. 
T^UeheU  (1)  is  said  to  raise  a  difficulty 
^  the  way  of  our  deciding  upon  the 
S^oimda  which  I  haye  stat^.    In  that 
^^  it  was  held  that  the  claimants  to 
^^ote  resided  in  a  city,  where  they  were 
tenants  of  bouses  and  where  their  families 
i^ended.    I  think  that  they  were  inhabit- 
ante  of  the  city,  and  that  the  decision 
^ma  ri^t.    But  the  statute  upon  which 
ttieooestion  then  arose  was  different  from 
i  iVuL  4.  c  45.  s.  82,  and  the  construction 
Kiofied  hj  the  Court  of  King's  Bench 
io^^Jioi  goyem  this  case. 
-P^snoy,    J. — I    think    the    reyising 
wrong  in  deciding  in  fayour  of 
(6)  Ante,  p.  21. 


the  franchise,  and  I  am  desired  by  my 
brother  Groye  (6)  to  state  that  he  concurs 
with  the  opinion  of  the  rest  of  the  Court. 
For  my  own  part  I  wish  to  say  that 
there  was  no  residence  by  the  claimant 
within  2  Will.  4.  c.  45.  s.  32.  There  are 
cases  to  shew  that  a  constructiye  resi- 
dtoce  may  be  sufficient  to  confer  the 
franchise ;  but  they  do  not  apply  here. 
If  the  facts  set  out  in  this  case  had  been 
stated  at  Nisi  Prius  as  eyidence  of  a  resi- 
dence, the  Judge  would  haye  been  bound 
to  direct  the  jury  that  there  was  no  resi- 
dence, either  actual  or  constructiye.  I 
regret  that  this  case  should  haye  been 
argued  on  one  side  only. 

Judgment  for  iha  appeUanL 


Attorney— J.  Elliott  Fox,  for  the  appellant* 


(Ajspeal  from  Eemsing  Bwrrister^s  Court,) 
1873      r  NOSEWOETHY  (appellant)  v.  the 

Noy    18     1        OVEESEEBS  OF   BUCKLAND-IN- 

(^     THB-MOOR  (respondents). 

Parliament  —  GouiUy  Vote  —  Notice  of 
Objection — Service  by  the  Post — 6  ^  7 
Vict.  c.  18.  s.  100— List  of  Voters— Altera- 
tion of  Inst  by  tJie  Overseers. 

The  list  of  voters  mentioned  in  6  ^7  Vict. 
c.  18.  s.  100  is,  as  regards  county  voters, 
the  copy  register  sent  to  the  overseers  by  the 
Clerk  of  the  Peace  of  the  county,  and  the 
overseers  ought  to  publish  it  as  they  receive 
it,  without  alteration. 

Where,  therefore,  the  overseers  altered 
the  copy  of  the  register  by  changing  the 
description  of  the  residence  of  one  of  the 
voters  thereon  from  what  it  had  ceased  to 
be,  to  what  was  then  the  real  address, 
and  piiblished  the  list  as  so  altered,  and 
(he  voter  being  objected  to,  the  objector, 
in  (Frder  to  prove  service  of  the  notice  of 
objection,  proved  posting  such  notice,  ad' 
dressed  to  the  voter  according  to  the  altered 
address  published  by  the  overseers,  it  was 

(6)  Grove,  J.,  had  been  present  during  the 
argomcnti  but  had  quitted  the  Court  before  judg- 
ment was  gITOD. 
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lield  th(U  the  notice  was  insuffioientf  not 
being  in  complicmce  toith  8,  100  of  (^  8^7 
Vict,  c,  18,  which  requires  the  notice  to  he 
directed  to  the  voter  **  at  hie  place  of  aibode^ 
as  described  in  the  aa/id  Uet  of  voters" 

At  a  Court  Held  b^  the  barrister  ap- 
pointed to  revise  the  bst  of  voters  for  the 
jSastem  Division  of  the  oountv  of  Devon, 
Robert  Tnoker  objected  to  the  name  of 
the  appellant  being  retained  on  the  list  of 
voters  for  the  parish  of  Bncklandpon-the- 


Moor,  in  the  said  division  of  ihc 
conntj.    The  revising    barrister 
npon  the  objector  to  prove  his  not 
objection  to  the  said  voter,  whei 
following  fSetcts  appeared : 

On  the  copj  of  the  part  of  the  vc 
of  voters  of  the  said  divisioii  c 
oonnty  relating  to  the  said  pariab 
by  the  Clerk  of  the  Peace  of  tiie  < 
to  the  overseers  for  the  said  parif 
name  of  the  said  voter  i^peax 
follows — 


Robert  Noseworthy 


Boddacleaye,  in 
this  pariah 


HonBO  and  land 
as  occupier 


Boddadeava 


The  overseers,  knowing  that  the  ap- 
pellant had  ceased  t6  occnpy  or  reside 
at  the  said  fiirm  called  Boddacleave,  and 
was  then  occupying  and  residing  at  a 
farm  called  Bowden,  in  the  same  parish, 
before  publishing  the  list  erased  the 
words  ^*  Boddacleave,  in  "  in  the  second 


column,  and  "  Boddacleave  "  in  the 
column,  and  inserted  the  word  *^  Bo 
in  each  column,  and  they  duly  sign 
published  the  said  list  so  altered. 

In  the  list  published  by  the  ovc 
therefore,  the  name  appeared  i 
lows — 


Bobert  Noseworthy 


this  parish 
Bowden 


House  and  land 
as  occupier 


Bowden 


The  original  copy  of  the  register  sent 
to  the  overseers  was  printed,  and  the 
alteration  was  in  writing. 

The  said  objector  duly  sent  by  post 
to  the  said  voter  a  notice  of  objection 
founded  on  the  third  and  fourth  columns 
of  the  register,  which  was  in  all  respects 
in  the  terms  given  by  the  28  &  29  Vict. 
c.  S6,  schedule  A,  No.  2,  unless  it  was 
defective  in  the  matters  hereinafter  men- 
tioned, and  such  notice  of  objection  was 
posted  in  due  time  by  the  said  objector. 
It  was  addressed  as  follows:  ''To  Mr. 
Bobert  Noseworthy,  of  Bowden  Farm, 
Buckland-in-the-Moor."  This  was  the 
correct  address  of  the  voter  at  the  time 
the  notice  was  sent. 

On  behalf  of  the  voter  it  was  objected 
that  the  said  notice  was  insufficient^  and 
that  the  revising  barrister  had  no  power 
to  erase  the  voter's  name,  First.  Because 
the  alteration  made  by  the  overseers  on 
the  copy  of  the  register  sent  to  them  was 
unauthorised  and  void,  and  the  notice 
ought,  therefore,  to  have  been  addressed 


to  Boddacleave,  and  not  Bowden 

Second.  Because  the  said  notice 

have,  at  any  rate,  been  addressed 

ipsissima  verba  of  the  list,  as  pabUi 

the  overseers,  and  the  se(Sond  line 

therefore,  have  been,  *'  this  pansl 

den,"  instead  of  *'  Bowden  fiBurm." 

It  was  further  contended,  cm  b 

the  said  voter,  that  the  revising  b 

had  no  power  to  expunge  his  uv 

the  said  register,  inasmuch  as  the 

tion  made,  as  aforesaid,  in  the  des 

of  his  place  of  abode  and  of  his  qi 

tion,  was  a  mistake  of  the  said  o^ 

within  the  meaning  of  6  Vioi.  i 

40,   which   the   revising   banist 

bound  to  amend,  and  that^  bavin 

such  amendment,  and  restored  th 

its  original  condition,  no  person 

name  of  Robert  Noseworthy,  li 

Bowden,  and  qualified  in  respeci 

occupation  of  a   fiirm  called  1 

would  appear  on  the  said  list^ 

notice  of  objection  would|  for  thai 

be  null  and  void. 
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On  behalf  of  the  objector  it  was  an- 
iweredyFirat.  That  the  oopj  of  the  register, 
wliich  is,  l^  the  6  Yict.  c.  18.  s.  6,  made 
the  Iisi»  tnd  which  is  referred  to  in  28  & 
29Tict.  c  36,  schedale  A,  No.  2,  was 
the  oopjT  signed  and  pnblished  by  the 
Ofcneers,    and   it   was,    therefore,  the 
address  upon  the  list  so  signed  and  pub- 
lished, to  which  the  notice  ought  to  be 
addiened.     Second.  That^  even  if  a  cor- 
reci  oopj  of  the  original  register  was  to 
be  taken  to  be  the  list,  the  published 
copy  being  authenticated  in  the  mode 
provided  by  the  Act,  and  published  by 
tlie  persons  authorised  to  ao  so,  an  ob- 
jector was  justified  in  assuming  it  to  be 
aconrect  copy  of  the  register  and  acting 
npcm  it^  and  a  notice  addressed  by  him 
accordingly  was  sufficient.     Third.  That 
the  objector,  having  no  means  of  know- 
ing that  the  alteration  was  made  by  the 
oreneerSy  and  having  taken  reasonable 
neins  to  comply  with  the  Act,  the  notice 
WIS  a  sufficient    compliance  therewiiJi. 
FootUl  That  if  a  notice,  addressed  ac- 
ceding to  the  list  published  by  the  over- 
■BGiB,  were  insufficient,  an  alteration  made 
I7  tiie  overseers  would  render  it  im- 
i^*Ue  that  the  person  whose  address 
^  altered  should  be  objected  to,  while 
^  inconvenience  would  be  inflicted  on 
^  voter  by  holding  a  notice  directed  to 
^be  altered  address  to  be  sufficient,  be- 
j^^Qse  every  voter  must  inspect  the  pub- 
^i%hed  list,  in  order  to  be  sure  that  he 
l^ta  not  been  objected  to.      The  voter 
^kaigrhty  therefore,  oe  taken  to  be  aware  of 
^^y  alteration  made  in  the  list.    Fiflh. 
^tTbat  it  was  not  necessary  that  the  notice 
^iboiild  contain  a  &c-simile  of  the  address 
^ven  on  the  list,  if  it  gave  its  meaning 
"^vifthont  any  variation,  which  the  notice 
of  objection  in  the    present  case    did. 
SizdL  That  no  amendment  made  by  the 
XBTisioff  banister  in  the  list  could  pre- 
'vast  the  notice    having  been  properly 
•ddroBBod  at  the  time  it  was  sent,  or 
mfiect  its  validity.     Seventh.  That,  even 
if  the  revising  barrister  was  bound  to 
amend  the  list  by  restoring  the  word 
Boddadeave  and  erasing  the  word  Bow- 
den,  in  the  second  and  fourth  columns, 
he  was  not  bound  to  do  so  before  de- 
cUuig  mxm  the  validity   of  the   said 
notice  of  objection,  and  that,  as  Bowden 


was  the  then  address  of  the  voter,  he 
should  so  exercise  his  discretion,  if  any, 
as  to  uphold  the  said  notice  of  objection. 

The  revising  barrister  held  that  the 
notice  of  objection  was  sufficient,  and 
that  he  ought  not  to  exercise  his  discre- 
tion, if  any,  to  amend  the  list  till  after  he 
had  decided  upon  the  notice  of  objection, 
and  that  no  alteration,  if  he  made  one,  in 
the  said  list,  would  affect  the  validity  of 
the  said  notice.  He  therefore  called  on 
the  voter  to  prove  his  qualification  as 
stated  in  the  original  register,  or  in  respect 
of  the  qualification  appearing  on  the  list, 
as  altered  by  the  overseers.  This  was  not 
done  and  the  revising  barrister  thereupon 
expunged  the  name  of  the  said  voter. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  said  notice  of 
objection  was  good,  and  whether  the 
revising  barrister  had  power  to  expun^ 
the  name  of  the  said  appellant  from  i£e 
r^^ter  of  voters. 

0.  LewiSf  for  the  appellant. — ^The  ser- 
vice of  the  notice  of  objection  was  bad. 
The  only  service  attempted  to  be  proved 
was  by  the  post,  according  to  section  100 
of  6  &  7  Vict.  c.  18.    The  terms  of  that 
section  were,  however,  not  foUowed.  That 
section  requires  that  the  notice,  when 
sent  by  the  post,  shall  be  "  directed  to 
the  person  to  whom  the  same  shall  be 
sent  at  his  place  of  abode,  as  described 
in  the  said  list  of  voters."     The  notice, 
which  was  posted  in  this  case,  was  not 
directed  to  the  voter  at  his  place    of 
abode,  as  described  in  the  list^  for  the 
list  was  the  copy  register  sent  bv  the 
Clerk  of  the  Peace  before  it  was  altered 
by  the  overseers,  and  consequentiy  the 
direction,  according  to  the  cdtered  list, 
was  not  a  direction  according  to  the  list. 
In    Allan  v.   CfreensUl  (1),  where    the 
objector  relied  on  the    service    of  the 
notice  of  objection  at  the  place  of  abode, 
as  described  in  the  list^  and  it  turned  out 
that  the  place  so  described  was  not  the 
voter's  true  place  of  abode,  as  he  had 
ceased  to  reside  there,  it  was  held  that 
the  service  was  bad,  since  the  service 
was  not  by  the  post;  and,  therefore,  to 
be   good,  the  notice  must  either  have 

(1)  4  Com.  B.  Bep.  100;  B.  c  10  Law  J.  Rep. 
(K.8.)  C.P.  142. 
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been  serv^  on  the  voter  personally,  or 
at  his  true  place  of  abode.  The  7th  sec- 
tion of  6  &  7  Vict.  c.  18,  requires  the 
notice  of  objection  to  be  served  on  the 
voter  personaUj,  or  left  for  him  at  his  place 
of  abode.  The  100th  section  gives,  in 
addition,  the  power  of  sending  the  notice 
by  the  post,  bnt  then  the  terms  of  that 
section  most  be  followed ;  if  they  are,  the 
service  by  the  post  is  good,  although  the 
voter  never  received  it  in  due  time — 
Bishop  Y.  Helm  (2).  The  Ust  mentioned 
in  section  100  refers  to  the  copy  register, 
which,  by  section  8,  the  Clerk  of  the 
Peace  is  to  send  to  the  overseers,  and 
which,  together  with  the  list  of  claimants, 
is,  by  section  6,  to  be  deemed  to  be  the 
list  of  voters.  The  later  Act,  28  Vict.  c. 
36,  8.  3,  directs  the  Clerk  of  the  Peace  to 
transmit  to  the  overseers  of  every  parish 
within  the'  county  copies  of  the  part  of 
the  register  relating  to  such  parish ;  and 
it  directs,  also,  the  overseers,  at  the  same 
time  with  the  publication  of  the  notice 
to  send  in  claims,  to  publish  a  copy  of 
the  register  then  in  force  relating  to  their 
parish.  The  overseers  have  no  power  to 
alter  such  register.  They  can,  by  sec- 
tion 5  of  6  &  7  Vict.  0. 18,  add  the  word 
^'objected"  to  the  name  of  any  person 
thereon  whom  they  may  believe  to  be  not 
entitled  to  vote,  or  the  word  "  dead  "  be- 
fore the  name  of  any  person  they  may 
believe  to  be  dead;  but  they  can  do 
nothing  more  to  the  register,  and  their 
duty,  as  stated  in  Rogers  on  Elections^ 
11th  ed.  p.  129,  is  to  publish  it  ^^  just  as 
they  have  received  it  from  the  Clerk  of 
the  Peace."  By  section  27  of  6  &  7 
Vict.  c.  18,  it  is  provided  that,  in  case 
there  should  be  no  list  of  voters,  or  in 
case  it  should  not  be  published,  the  re- 
gister for  the  parish  then  in  force  is  to 
be  taken  to  be  the  list  of  voters  for  the 
year  ensuing. 
No  one  appeared  for  the  respondents. 

Keatiug,  J. — The  duties  of  the  revising 
barrister  are  described  by  the  40th  section 
of  the  Registration  Act,  6  &  7  Vict.  c.  18, 
and  very  precise  directions  are  there  given 
as  to  what  the  revising  barrister  is  to  do 
with  respect  to  the  list,  as  well  as  to  the 

(2)  2  Com.  B*  Rep.  45;  0*  c.  15  Law  J.  Bep. 
(k.s.)  C.P.  43. 


steps  to  be  taken  on  the  occasion  i 
revision.  The  legislature  probably  % 
to  leave  as  littie  as  possible  of  the  i 
to  the  discretion  of  the  revising  bar 
and  therefore  it  prescribed  definite 
for  his  guidance.  Now  the  40th  o 
enacts  that  "  where  the  name  of  an; 
son  inserted  in  any  list  of  voters 
have  been  objected  to  by  the  OYBtuga 
by  any  other  person,  and  such  othe 
son  so  objecting  shall  appear  by  hi] 
or  by  some  one  on  his  behalf,  in  bq 
of  such  objection,  and  shall  prove  tl 
gave  the  notice  or  notices  resjpective 
quired  by .  this  Act  to  be  given  b; 
every  such  barrister  shall  then  reqc 
to  be  proved  that  the  person  so  obi 
to  was  entitied  on  the  last  day  or 
then  next  preceding  to  have  his  nan 
serted  in  the  list  of  voters  in  respc 
the  qualification  described  in  sncn 
It  is,  therefore,  a  condition  precede 
the  revising  barrister  calling  on  the 
to  prove  his  qualification  that  the 
objecting  should  prove  that  he  sav 
notice  required  by  the  Act.  fier 
objector  appeared  in  support  of  his  < 
tion,  and  he  objected  to  the  name  c 
appellant  being  on  the  list  of  voten 
he  proved  that  he  had  sent  to  the  t 
lant  by  the  post  a  certain  notice  of  < 
tion.  The  statute  says  that  the  i 
must  be  directed  to  the  person  obj 
to  "  at  his  place  of  abode  as  describ 
the  said  list  of  voters.'*  Now  wl 
the  duty  of  the  overseers  as  to  the  \ 
prescribed  by  section  3  of  28  Vict.  < 
which  provides  that  the  clerk  of  the 
of  the  county  is  to  transmit  to  the 
seers  of  every  parish  or  township  ^ 
the  county  a  sufficient  number  of  c 
of  the  part  of  the  register  relatu 
such  parish  or  township,  and  tha 
overseers  *^  shall,  on  or  oefore  the 
day  of  June  in  every  year,  and  a1 
same  time  with  the  publication  o 
notice"  there  referred  to,  "publi 
copy  of  the  register  then  in  foro 
lating  to  their  parish  or  township.' 
is  clear,  therefore,  that  it  is  the  do 
the  overseers  to  publish  that  part  o 
register  which  is  sent  to  them  b; 
Clerk  of  the  Peace.  That  part  being 
published,  the  voter  whose  name  is  a 
same  may  be  objected  tQ  by  the  ovez 
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(wUch  it  is  not  material  to  the  present 
case  to  enquire  into)  or  bj  anj  person  who 
is  eatiiled  to  vote,  and  the  person  object- 
ing is  to  send  notice  of  objection  to  the 
Toter  in  the  waj  prescribed  by  the  7th  sec- 
tion of  the  Act  6  &  7  Vict.  c.;18,  and  which 
notion  is  now  to  be  according  to  the  form 
Ko.3  in  schedule  A  to  28  Vict.  c.  36,  and 
aooording  to  that  form  the  objector  is  to 
address  the  notice  to  the  ''name  and 
plaoe  of  abode  of  the  person  objected  to 
88  described  in  the  list."    What  is  that 
list  bnt  that  part  of  the  cop^  of  the  re- 
gister which  the  Act  directs  is  to  be  sent 
hj  the  clerk  of  the  peace  to  the  over- 
seen, and  which  the  overseers  are  bound 
to  paUish  in  its  integrity  as  they  receive  it. 
The  difficulty  in  the  present  case  arises 
bom  the  overseers  taking  upon  them- 
sdres  to  alter  both  the  qualification  and 
place  of  abode  of  the  appellant  as  de- 
scribed on  the  register.     The  objector 
WIS,  no  doubt,  misled  by  this,  and  he 
accordingly  adopted  the  address  as  altered 
hj  i^  overseers,  and  sent  the  notice  to 
tbt  address,  and  not  to  the  address  as 
it  ^>pettred  on  the  copy  of  the  register 
sent  07  the  Clerk  of  the  Peace.    Now  the 
olgector  appeared  before  the  revising  bar- 
rirter  in  support  of  his  objection,  and  he 
was  required  to  prove  that  he  had  given 
the  notioe  of  objection.    The  Act  pro- 
vides that  he  may  prove  the  giving  of 
aneh  notice  in  one  of  three  ways.    He 
nsy  prove  that  he  mve  it  to  the  person 
objedied  to  personiSly,  or  that  he  loft  it 
for  him  at  his  place  of  abode  as  described 
in  the  list,  or,  lastly,  that  he  sent  it  by 
the  post    In  the  present  case  the  objector 
adopted  the  last  of  these  three  modes,  and 
be  only  atten»)ted  to  prove  his  notice  by 
proving  that  ne  had  sent  it  through  the 
post.    Accordingly  he  proved  the  send- 
ing a  notice  by  the  post  directed  to  the 
voter  at  his  place  of  abode  as  d^cribed 
OS  the  aUered  Ust^  and  not  as  described 
on  tbe  copy  register  sent  by  the  Clerk  of 
tbe  Peace;  and  the  question'  for  us  is 
whether  that  is  sufficnent.    The  question 
if  not  whether  having  failed  to  prove  the 
service  of  the  notice  of  objection  by  the 
post  the  objector  could  have  resorted  to 
any  of  the  other  modes  of  proof.     My 
impression  is  that  he  could  have  done  so, 
(h^gfa  in  that  case  the  notice  might 


have  been  still  op^  to  an  objection  as  to 
its  form,  but  he  did  not  do  this,  and  the 
only  proof  he  gave  of  service  t^  a  ser- 
vice by  the  post,  and  that,  as  it  appears  to 
me,  was  not  one  which  was  in  compliance 
with  the  statute.  Before  the  voter  can 
be  called  upon  to  prove  his  qualification 
the  objector  must  prove  he  gave  the  notice 
of  objection,  and  in  the  case  of  such  proof 
by  sending  it  by  the  post  it  must  by  sec- 
tion 100  be  "directed  to  the  person  to 
whom  the  same  shall  be  sent  at  his  place 
of  abode  as  described  in  the  said  list  of 
voters"  The  list  there  mentioned  means, 
I  think,  the  list  which  the  overseers  ought 
to  publish,  and  if,  instead  of  publishing 
the  list  as  they  have  received  it,  the  over- 
seers take  upon  themselves  to  alter  it,  any- 
one who  acts  on  it  as  altered  does  so  at 
his  peril.  The  revising  barrister  took  a 
view  of  the  matter  which  abstractedly 
may  seem  right,  because  the  address  of 
the  voter  on  the  list  as  altered  was  the 
right  address,  but  although  we  might 
feel  disposed  to  wish  to  adopt  that  view, 
we  cannot  alter  the  words  of  the  statute, 
and  the  address  to  which  this  notice  was 
addressed  was  not  such  as  the  statute 
has  required,  and  therefore  the  voter  ought 
not  to  have  been  called  upon  to  prove  his 
qualification,  and  the  revising  barrister 
was  in  error  in  this  respect. 

Brett,  J. — The  question  in  this  case 
seems  to  me  to  be  whether  the  revising 
barrister  was  in  the  position  to  call  on  the 
person  objected  to  to  prove  his  qualifica- 
tion. The  revising  barrister  has  only  a 
limited  jurisdiction  to  call  for  such  proof, 
and  his  authority  to  do  so  is  con- 
tained in  the  40th  section  of  6  &  7 
Vict.  c.  18,  and  is  there  made  depen- 
dent on  the  condition  precedent  that  the 
objector  prove  he  gave  the  notice  re- 
quired by  that  Act.  The  notice  so  re- 
quired is,  as  to  counties,  contained  in  the 
7th  section  of  that  Act  and  in  the  Gth  sec- 
tion of  28  Vict.  c.  36  (which  is  made  part 
of  the  6Sd  7  Vict.  c.  18),  and  according  to 
section  7  the  service  of  it  is  to  be  in  one 
of  two  ways,  namely,  on  the  person  or 
else  at  the  place  of  abode  of  the  voter. 
Another  mode  of  service  is  given  by  the 
100th  section,  and  that  is  by  the  post,  in 
which  case  the  notice  must  be  "  directed 
to  the  person  to  whom  the  same  shall  be 
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sent  at  hk  place  of  abode  as  described  in 
the  said  list  of  yotere/*  The  objector, 
therefore,  may  satisfy  the  40th  section  by 
proving  a  notice  given  according  to  either 
of  these  three  ways.  The  power  of  proving 
service  by  the  post  is  a  great  privilege  (for 
according  to  Bishop  v.  Helps  (2),  when 
the  notice  is  so  sent  by  the  post  it  is  con- 
clusive that  the  voter  has  received  it,  and 
it  is  not  open  to  him  to  shew  that  he 
never  in  fact  received  it,  or  not  in  due 
time).  Therefore  if  the  objector  elect  to 
avail  himself  of  that  mode  of  service  he 
must  prove  that  he  sent  the  notice  strictly 
according  to  the  terms  of  that  100th  sec- 
tion. He  most  shew  that  the  notice  was 
directed  to  the  voter  at  his  place  of  abode 
as  described  on  the  said  list  of  voters. 
Now  what  is  that  list  P  .  Under  the  old 
Act,  6  A7  Vict.  c.  18.  s.  6,  it  is  stated 
that  the  list  of  claimants,  '^  together  with 
the  said  copy  of  the  register,"  that  is,  the 
copy  which  was  sent  to  the  overseers  by 
the  Clerk  of  the  Peace  '^  shall  be  deemed 
to  be  the  list  of  voters  of  such  parish." 
The  list  of  voters  is,  therefore,  the  copy  of 
the  old  register  and  the  list  of  claimants. 
Then  by  28  Viet.  c.  36.  s.  2,  at  the  same 
time  as  the  pnblication  of  the  notice  to 
send  in  claims  the  overseers  are  bonnd  to 
pnblish  a  copy  of  the  register  then  in 
force.  Consequently  the  list  which  the 
overseers  are  to  publish  is  that  copy  of 
the  register ;  and  if  the  objector  elects  to 
prove  his  notice  by  proof  of  its  being 
delivered  at  the  post-office  he  must  take 
care  that  the  notice  is  correctly  addressed 
according  to  the  address  of  the  voter 
which  appears  on  the  copy  of  the  register 
in  force  at  the  time.  It  may  be  that  the 
overseers  have  failed  to  publish  any  list 
of  voters;  then,  in  that  case,  the  Act 
(6  &  7  Vict.  c.  18)  says  that  the  list 
shall  be  the  old  register  which  is  then  in 
force,  and  the  objector  must  then  take 
care  to  obtain  a  copy  of  such  old  register. 
It  may  be  that  by  reason  of  some  blunder 
the  copy  which  the  overseers  have  pub- 
lished is  not  a  correct  copy,  and  it  may 
be  that  the  overseers  are  liable  to  penal- 
ties for  this,  but  that  cannot  relieve  the 
objector  from  the  necessity  of  proving 
under  the  service  of  a  notice  according 
to  section  100  that  the  address  was  the 
same  as  that  described  in  the  list.    Then 


let  ns  see  if  this  mm  done  by  the  o1 
in  the  present  case.  It  certainly  wi 
and  if  we  are  to  assume  that  tin 
evidence  before  the  revising  barrii 
service  of  the  notice  of  objection  m 
of  a  service  by  the  post,  uien,  as  it 
to  me,  the  objector  &iled  to  comply 
that  condition  precedent  which  w) 
cessary  to  give  authority  to  the  re 
barrister  to  call  on  the  voter  to  pra 
qualification.  It  would  seem  from 
V.  Pilcher  (3)  that  after  the  object) 
failed  to  prove  service  of  notice  I 
post  according  to  section  100  of  < 
Vict.  c.  18,  he  may  prove  service  oi 
notice  by  another  mode  of  servioe, 
assume  no  such  other  evidence  was 
here,  and  that  the  proof  of  servic 
made  to  rest  on  service  by  the  po 
therefore  am  of  opinion  that  the  ac 
of  the  revising  barrister  must  be  rev 
Gbove,  J. — I  am  of  the  same  oc 
The  question  appears  to  me  to  a 
on  the  construction  of  section  1 
6  &  7  Vict.  c.  18,  and  particnlai 
these  words  in  that  sectiou,  nameli 
such  respective  list  as  aforesaid, 
'*  as  described  in  the  said  list  of  to 
Now  although  there  is  a  provision  i 
Act  for  the  publication  of  the  1 
voters,  I  cannot  find  any  provision  ni 
the  Hst  published  by  the  overseen 
only  authorised  list  and  the  list  to 
alone  the  person  objecting  to  anyon 
look.  Mr.  Lewis  has  stated  that  tl 
no  such  provision,  and  that  is  conJ 
by  cases  which  refer  only  to  sectio 
to  what  is  to  be  deemed  ike  list,  an 
throws  us  back  on  section  5,  which  c 
the  overseers  to  prepare  a  list  of  claii 
and  gives  the  overseers  a  limited  po 
deal  with  such  list  and  with  the  o 
the  register  received  by  them  fit)] 
Clerk  of  the  Peace.  It  enables  at 
put  the  word  "  objected  "  before  the 
of  any  person  on  the  margin  of  enu 
or  copy  of  register  who  they  may 
is  not  entitled  to  be  on  the  reffistie 
also  to  add  the  word  "  dead  *'  befoi 
name  of  any  person  in  the  said  o 
the  register  whom  thoy  shall  beliey< 
dead.  And  it  fiu*ther  directs  the 
seers  to  publish  copies  of  such  li 

(3)  38  Law  J.  Bep.  (n.8.)  OJ?.  69;  s. 
Rep.  4  C.P.  417. 
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diiniintB  and  of  the  copy  of  the  register 
with  ill  Bach  marginal  additions.     If  then 
the  proper  oonstmction  of  the  words  in 
the  lOOUi  section  to  which  I  have  referred 
11  tint  they  mean  the  list  and  copy  register 
direoted  to  be  published  by  section  5,  then 
the  list  which  the  objector  took  here  was 
sot  sach,  bnt  a  list  amended  by  the  over- 
meOj  who  had  no  snch  power  to  amend 
ffiren  them  by  the  statute.    Has  the  ob- 
jector then  complied  with  the  requisites  of 
the  100th  section  which  has  given  him  the 
prifilege  of  sending  the  notice  by  the  post  ? 
It  lays  that  he  must  send  it  "  diluted 
to  the  person  to  whom  the  same  shall 
he  lent  at  his  place  of  abode  as  described 
it  iSbe  said  list  of  voters.' '    Now  the  direc- 
tion  in  tJie  present  case  was  not  the  place 
of  abode  as  described  in  the  said  list,  but 
tte  one  to  which  it  had  been  changed  by 
the  oreneers.     No  doubt  this  imposes  a 
hudddp  on  the  objector,  but  it  would  be 
hiid  if  the  voter  were  to  be  liable  to  be 
ftfttnehised  by  the  unauthorised  act  of 
^  oreneers.    I  am  of  opinion,  there- 
by that  the  service  of  notice  proved  did 
^  comply  with  the  requisites  of  the 


100th  section  of  the  Act,  and  the  decision 
of  the  barrister  ought  to  be  reversed. 

Denhan,  J. — I  am  of  the  same  opinion. 
I  own  that  it  does  seem  hard  that  the 
objector  should  be  deprived  of  his  power 
of  objecting  by  a  mistake  of  the  over- 
seers, but  what  wo  have  hero  to  do  is  only 
to  put  a  construction  on  the  100th  section. 
The  words  "said  list  of  voters"  in  that 
section  refer  to  the  list  directed  to  be  pub- 
lished, that  is,  the  copy  of  the  register 
sent  by  the  clerk  of  the  peace,  and  as  the 
altering  the  voter's  address  therein  was 
the  unauthorised  act  of  the  overseers,  I 
think  it  was  incumbent  on  the  objector, 
if  he  sent  the  notice  by  the  post,  to  send 
it  directed  to  the  voter's  address  as  de- 
scribed in  the  old  register.  It  is  not 
satisfactory  to  determine  a  case  when 
counsel  for  one  side  only  has  been  heard, 
but  I  agree  that  the  decision  of  the  re- 
vising barrister  should  be  reversed. 

Decision  reversed, 

Attomeys^-Coodo,  Kingdon  &  Cotton,  fop 

appellant. 


MfipwZ  from  Bevising  Barrister's  Court.) 

J^'    \  i«OBD  BENDLESHAU  (appellant) 
^^'  19.  J        V.  HAWABD  (respondent), 

^ariiament — County  Vote — QuaJification 
^^^net^paeify — Irish  Peer. 

|L^»  Irish  peer,  who  at  the  time  of  regiS' 
^Hon  is  not  a  member  of  the  House  of 


^--.p^^,—,   is  incapacitated  by  law  from 

•^^^  at  parliamentary  elections,  and  there^ 

^A  tif  not  entitled  to  hone  his  name  inserted 

^he  register  of  parliamentary  electors , 


At  a  Court  held  before  the  barrister  ap- 
pointed to  revise  the  lists  of  voters  for  the 
Eastern  Division  of  the  county  of  Suffolk, 
an  objection  was  duly  made  to  the  name 
of  Baron  Frederick  William  Brook  Ren- 
dlesham,  commonly  called  Lord  Rcndlc- 
sham  (hereinafter  called  the  appellant), 
being  retained  upon  the  list  of  voters  for 
the  said  division  of  the  said  county. 

The  name,  place  of  abode  and  qualifi- 
cation of  the  appellant  appeared  upon  the 
said  list  as  follows — 


^cndletham,  Frederick 
William  Brook,  Baron 


Kendlesham 
Hall 


Freehold 

Mansion 

and  LandB 


Hcndlcsham 
Hall 


The  following  facts  were  admitted :  The 

^^l>pellant  was  and  had  been  during  the 

lUaKfying  period  an  Irish  peer,  and  was 

^^*^  nor  ever  had  been  a  representative 

'fcer  or  a  Member  of  Parliament.    The 

HpsQint  had  been  and  was  duly  qualified 

Kiw  Sbois,  48.— C.P. 


to  have  his  name  retained  in  the  said  list 
and  to  be  registered  as  a  voter  in  respect 
of  the  qualification  described  in  the  said 
list,  unless  disqualified  by  the  fact  of  his 
being  an  Irish  peer. 

The  revising  barrister  expunged  the 

F 


34 


COURT  OF  COMMON  PLEAS  : 


iiamo  of  the  appellant  from  tHe  said  list, 
on  the  ground  that  the  appellant  being  a 
peer,  and  not  during  the  qualifying  period 
nor  at  the  time  of  the  registration  elected 
a  Member  of  the  House  of  Commons,  was 
not  entitled  to  vote  at  the  election  of 
knights  of  the  shire,  and  consequently 
not  entitled  to  have  his  name  retained 
upon  the  list. 

O'Malleijj  for  the  appellant. — ^The  deci- 
sion of  the  revising  barrister  was  wrong. 
After  Earl  Beaucluimp  v.  The  Overseers  of 
the  parish  of  Madresfudd  (1),  it  cannot  be 
argued  that  an  English  peer  is  not  per- 
manently incapacitated  from  voting  at  an 
election  for  the  House  of  Commons ;  but  an 
Irish  peer  stands  upon  a  different  footing : 
he  maybe  elected  a  member  of  the  House 
of  Commons,  and  if  he  serves  he  becomes 
entitled  to  take  his  seat,  as  is  allowed  by 
39  &  40  Geo.  3.  c.  67  (2)  ;  he  is  then  a 
commoner  for  all  purposes,  and  there  can 
be  no  doubt  that  he  then  becomes  entitled, 
if  otherwise  qualified,  to  vote  at  elections 
for  boroughs  and  counties.  The  appellant 
does  not  now  sit  in  the  House  of  Com- 
mons, but  he  may  at  any  time  be  chosen 
a  member ;  and  the  decision  of  the  Court 
in  this  case  turns  upon  the  question, 
whether  the  right  to  be  put  upon  the  re- 
gister  of  parliamentary  electors  depends 
upon  a  disqualification,  which  may  at  any 
moment  be  removed,  but  which  exists  at 
the  time  of  registration.  In  the  Droitunch 
petition  (3),  a  Committee  of  the  House  of 
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1)  42  Law  J.  Rep.  (n.s.)  C.P.  32. 

(2)  39  &  40  Geo.  3.  c.  67,  by  the  fourth  article 
enacts,  "That  any  person  holding  any  peerage 
of  Ireland  now  subsisting,  or  hereafter  to  be 
created,  shall  not  tliereby  be  disqualified  from 
being  elected  to  serve  if  he  shall  so  think  fit,  or 
from  serving  or  continuing  to  serve,  if  ho  Bhall  so 
think  fit,  for  any  county,  city,  or  borough  of  Great 
Britain,  in  the  House  of  Commons  of  the  United 
Kingdom,  unless  he  shall  have  been  previously 
elected  as  above,  to  sit  in  the  House  of  Lords  of 
the  United  Kingdom;  but  that  so  long  as  sueli 
peer  of  teland  shall  so  continue  to  be  a  member 
of  the  House  of  Commons,  he  sliall  not  be  entitled 
to  the  privilege  of  peerage,  nor  be  capable  of  being 
elected  to  serve  as  a  peer  on  the  part  of  Ireland, 
or  of  voting  at  any  such  election ;  and  that  he  shall 
be  liable  to  be  sued,  indicted,  proceeded  against,  and 
tried  as  a  commoner,  for  any  offence  with  which 
he  may  be  charged." 

(3)  Knapp  &  0.  65. 


Commons  were  of  opinion  that 
no  statute  under  which  the  rev: 
rister  could  exclude  from  the  lia 
the  name  of  an  Irish  peer, 
decision  which,  so  &r  as  it  goea, 
in  point.    An  Irish  peer  is  not 
tated  to  the  same  extent  as  a 
peer ;  whether  he  is  entitled  to 
pends  upon  his  status  at  the  men 
he  tenders  his  vote,  for  it  is  not  < 
that  an  Irish  peer  can  exercise 
chise,  unless  he  has  been  de 
serves  as,  a  member  of  the 
Commons. 

[Bbett,  J. — This  is  a  case  oj 
disabiliiy;  if  a  claimant  to  i 
infant  at  the  time  of  registratio: 
be  of  full  ago  during  the  ensuin 
is  not  entitled  to  have  his  : 
upon  the  register  of  parliamen 
tora.] 

It  is  enacted  by  6  Vict.  c.  18. 
that  in  case  it  shall  be  prov 
claimant  is  incapacitated  by  a 
statute  from  voting,  the  revising 
shall  expunge  his  name  from  i 
voters.  Now  the  resolutions  of 
of  Commons  are  in  effect  renei 
session;  but  nothing  except  t! 
tion  against  the  interference  of 
parliamentary  elections  prove 
from  voting,  and  this  resolution 
a  law  nor  a  statute.  The  disqi] 
of  infftncy  is  an  incapacity  e: 
law. 

[Coleridge,  C.J.  —  The  Ac 
union  of  the  two  kingdoms  o 

(4)  6  Vict.  c.  18.  8.  40,  enacts  — ' 
name  of  any  person  inserted  in  any  I 
shall  have  been  objected  to  by  the  ot* 
any  other  person,  and  such  otiier  pers 
ing  shall  appear  by  himself  or  by  80i 
behalf,  in  support  of  such  objectio 
prove  that  he  gave  the  notice  or  m 
tively  reqmred  by  this  Act  to  be  gi 
every  such  barrister  shall  then  reqi 
proved  that  the  person  so  objected  to 
on  the  last  day  of  July  then  next 
have  his  name  inserted  in  the  list  of  ' 
spect  of  the  qualification  described  i 
and  in  case  the  same  shall  not  be  p 
satisfaction  of  such  barrister,  or  in  c& 
proved  that  such  person  was  then  incf 
any  law  or  statute  from  voting  in  tl 
members  to  serve  in  Parliament,  si 
shall  expunge  the  name  of  every  siich 
the  said  lists." 


Oft. 


.] 
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d  &csotland  (5  Ajine,  c.  8)  does  not  allow 

(^1:^   peeFB  to  sit  for  English  constitnen- 

AySiK^^l  the  &ct  that  a  Scotch  peer  cannot 

O0XE^^  a  member  of  the  House  of  Com- 

ypB  sliews  that  the  right  of  an  Irish  peer 

mib  "ttlierein  depends  on  the  Act  for  the 

niOK^  of  Ghreat  Britain  and  Ireland.     The 

108  o^  Earl  Beauchamp  v.  The  Overseers 

f  ih^  jparush  of  Madresfield  (I)  establishes 

})rt    'tbe  resolutions  of    the  House    of 

OovomoDS  as  to  parliamentary  elections 

aje  ^t  least  to  be  deemed  declarations 

ol  ttie  law.    Brett,  J. — ^The  judgment 

cl  &\e,  C.J.,  in  Powell  v.  Bradley  (5)  is 

'BD^^oHal  to  our  decision.   It  seems  to  shew 

t^  the  existence  of  a  disqualification 

nnit  be  n^atived  at  the  time  of  registra- 

^^  That  was  a  case  of  alleged  disability 

ft>ia  infancy.    Keatino,  J. — It  seems  to 

^inovidea  by  1  Hen.  5.  c.  1,  that  peers 

j^A  not  interfere  at  elections  of  mem- 

*^  for  a  couniy ;  it  is  thereby  enacted 

'"^  ''the   knights    and    esquires    and 

^l^ben,  which  shall  be  choosers  of  those 

^^UbtB  of  the  shires,  be  also  resident 

^t£in  the  same  shires."     These  words 

Jl^eiii  to  contemplate  that  peers  are  to 

'•^  excluded.] 

In  EUiott  on  Parliamentary  Electors, 
P-  262,  it  is  said,  "  In  Heywood  on  County 
^lecUons,  316,  there  is  the  following  pas- 
■•ge — ^When  the  members  of  the  House 
o^  Peers  were  first  excluded  from  voting 
*t  the  elections  of  members  of  Parliament 
not  exactly  appear ;  the  returns  pre- 
d  by  Prynne  shew  that  in  the  earlier 
praods  of  our  history  they  exercised  that 
p«iTilege,  and  even  after  their  personal 
?**«ndance  at  the  County  Court  had  fallen 
*»t«  disuse,  we  find  instances  in  which 
*J*««f  attorneys  returned  the  km'ghts  of 

^I^BitwfMj,  for  the  respondent,  was  not 
***^upon. 

5^>lBBii>GE,  C.J.— The  decision  of  the 
barrister  was  right  and  must  be 
Earl  Beauchamp  v.  The  Over^ 
^ihe  parish  of  Madresfield  (1)  shews 
^^^  English  peers  are  disqualified  from 
^^*^g  at  elections  for  members  of  the 
'^•e  of  Commons,  ^d  from  placing 

lf>    18 Com.  B.Rep.N.a  66;  8.  c  34  Law  J. 
*^*  ^»a)  CJP.  67. 


their  names  upon  the  register  of  parlia- 
mentary voters.  The  question  raised  in 
this  case  is,  whether  the  appellant,  who  is 
an  Irish  peer,  and  is  not,  nor  ever  has  been 
a  representative  peer,  or  a  Member  of 
Parliament,  is  in  the  same  position  as  an 
English  peer.  In  my  opinion  no  di£fer- 
enca  exists  in  this  respect  between  an 
English  and  an  Irish  peer.  I  think  that 
this  is  shewn  by  the  Act  for  the  Union  of 
Ghreat  Britain  and  Ireland  (39  in  40  Geo.  3. 
c.  67),  which  provides  that  Iri^h  peers 
may  sit  in  the  House  of  Lords  by  repre- 
sentation. The  same  statute,  by  the  fourth 
article,  allows  any  person  holding  any 
peerage  of  Ireland  to  be  elected  a  memb^ 
for  any  county,  city  or  borough  of  Ghreat 
Britain ;  and  if  he  chooses  to  serve  as 
member  of  the  House  of  Commons,  he  is 
to  be  deemed  for  all  purposes  a  commoner. 
The  efiect  of  this  enactment  is  to  turn  an 
Irish  peer,  who  serves  for  a  county  or 
borough  of  Ghreat  Britain,  into  a  com- 
moner by  reducing  his  status.  If  it  were 
not  for  tiiis  provision  in  the  Act  of  Union 
between  Great  Britain  and  Ireland,  an 
Irish  peer  would  be  disqualified  from 
sitting  in  the  House  of  Commons  in  the 
same  manner  as  a  Scotch  peer  is.  1  think 
that,  except  the  right  to  sit  in  the  House 
of  Lords,  an  Irish  peer  is  a  peer  for  all 
purposes,  and  is  subject  to  all  the  dis- 
qualifications annexed  to  the  peerage. 

It  has  been  urged  that  this  disability  as 
to  voting  at  parliamentary  elections  may 
be  removed  during  the  ensuing  year  by  the 
appellant's  being  elected  a  member  of  the 
House  of  Commons,  and  that^  therefore, 
he  is  entitled  to  have  his  name  put  upon 
the  register.  I  am  of  opinion  that  this 
argument  is  not  maintainable.  The  sta- 
tute 6  Vict.  c.  18.  s.  40  uses  the  words, 
"in  case  it  shall  be  proved  that  such 
person  was  then  incapacitated  by  any  law 
or  statute  from  voting  in  the  election  of 
members  to  serve  in  Parliament,  such 
barrister  shall  expunge  the  name  of  every 
such  person  from  the  said  lists."  The 
word  "then"  means  the  time  of  regis- 
tration, and  the  test  given  by  the  statute 
is  whether  the  appellant  was  disqualified 
from  voting  when  he  claimed  to  be  regis- 
tered. He  certainly  was  disqualified  both 
on  the  31st  of  J  uly  and  on  the  day  when 
the  revising  hamster  held  his  Court.    I 
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think  that  Powell  y.  Bradley  (5)  shows 
conclusively  that  if  at  the  time  of  registra- 
tion a  disqualification  exist,  the  claimant 
is  not  entitled  to  have  his  name  inserted 
in  the  list  of  voters.  It  is  clear  that  as 
the  appellant  was  disqualified  from  voting 
at  the  time  of  registration,  the  revising 
barrister  was  bound  to  strike  his  name  out 
of  the  lists.  The  decision  must  be  affirmed. 


Keating,  J.,  Bbett,  J.,  and  G 
concurred. 

Judgment  for  the  respi 


Attorneys — J.  B.  Wood,  for  appellant  j 
&  Thorn,  agents  for  F.  B.  Jenningi 


for  respondent. 


{Appeal  from  Be^Umg  Barrieter^a  Court.) 

1873.     1      SHEBWiN   (appellant)   v, 

WHYMlN  (respondent). 


Nov.  19 


.} 


Parliament —  County  Vote — Consolidated 
Appeal — Indorsement  of  Name  of  AppeU 
lant — Statement  of  Qualification — ^^RenU 
Cliarge  on  Freehold  House  " — Amendment, 

In  a  consolidated  appeal  from  the  de^ 
cision  of  a  revising  barrister,  the  indorse^ 
ment  upon  the  case  of  the  names  of  the 
appellant  and  the  respondent  is  sufficient, 
and  it  is  unnecessary  to  indorse  tlie  'names 
of  the  persons  whose  appeals  are  consoli' 
dated. 

In  a  claim  to  vote  for  a  county  the 
qualification  was  stated  to  he  "  rent-charge 
on  freehold  hou^e  " ; — Held,  that,  iruismuch 
as  there  is  hut  one  hind  of  renUcharge, 


namely,  a  freehold  rent^charge^  t 
confer  a  vote,  tlie  qtudiftcaUon  i 
cietitly  stated ;  hut  thai  if  U  ioer* 
rate,  it  could  he  amended  hy  inn 
word  ^^ freehold**  hefore  the  wot 
charge.''* 

Consolidated  appeal  from  the 
of  the  revising  barrister  for  the 
division  of  the  county  of  Derby. 

The  respondent  duly  objecte 
name  of  the  appellant  being  retai 
the  list  of  voters  for  the  paris 
Alkmund,  Derbv,  in  the  southerx 
of  the  county  of  Derby,  and  groi 
objection  on  the  third  column  o 
gister,  in  respect  of  the  nator 
appellant's  interest  in  the  qualif 
perty.  The  entry  on  the  list  i 
was  as  follows — 


Sherwin, 
Samuel. 


Cherry  Street, 
Derby. 


Bent-charge  on 
Freehold  House. 


Parker  Stre 
W.  B.  Sherwm,  < 


It  was  contended,  on  behalf  of  the  ob- 
jector, that  the  qualification  of  the  appel- 
lant, as  stated  in  the  list  of  voters,  was 
insufficient  in  law  to  entitle  him  to  vote, 
on  the  ground  that  the  rent-charge  was 
not  stated  in  the  third  column  to  be  a 
"  freehold  rent-charge."  It  was  contended, 
on  behalf  of  the  appellant,  that  the  qualifi- 
cation as  stated  was  sufficient ;  that  a  free- 
hold rent-charge  was  the  only  rent-charge 
which  could  confer  a  vote ;  and  that  there- 
fore the  omission  of  the  word  "  freehold  " 
was  immaterial,  and,  at  most,  a  misnomer 
or  inaccurate  description ;  and,  further, 
that  the  barrister  had  power  to  amend  by 
adding  the  word  "  freehold,"  if  amend- 
ment was  necessary.  The  barrister  was  of 
opinion  that,  under  8  Hon.  G.  c.  7,  a  fi-eo- 


hold  tenure  was  of  the  very  esseni 
qualification,  and  that  this  did  n( 
on  the  face  of  the  list,  either  by 
statementorbynecessarjrimpUoati 
this  it  followed  that,  in  his  opi 
case  was  not  one  of  misnomer  n 
accurate  description,  within  secti< 
the  Registration  Act,  1843,  and  t! 
was  no  power  to  amend  under  « 
of  the  same  Act.  The  barristc 
qucntly  expunged  the  name  from 
The  names  of  fourteen  other 
contained  in  a  schedule  annexec 
case,  and  all  in  like  manner  duly 
to  by  the  respondent,  were  expn 
the  same  grounds,  from  the  list  < 
for  the  several  parishes  of  St.  A 
Litchurch  and  Littleover,  in  the 
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rigio:zi  of  the  oonniy  of  Derby.  Their 
mirm^  caseB  depended  npon  the  same 
inl;^  cf  law  as  tnis  case  and  ought  to  be 
utiAj^red  therewith. 
If  "fclie  Court  should  be  of  opinion  that 
le  d^xasion  was  wrong  then  the  names  of 
10  aig>f)ellant  and  the  said  several  other 
were  to  be  restored  to  the  said 
lisfcs  of  voters,  with  or  without 
iineiidanent,  as  the  Court  might  think  fit. 
A.t  ^tlie  foot  of  the  case  was  the  following 
iiMKD^o>raiidum— " 

"l9  for  myself,  and  on  behalf  of  all  the 
c*hc^  persons  who  are  interested  as  appel- 
laats  in  this  matter,  and  whose  names 
vc  Written  in  the  schedule  hereunder  an- 
i^BXBd,  do  appeal  against  this  decision,  and 
HP^  to  prosecute  this  appeal. 

'*  Samuel  Sherwin. 
**!  agree  to  appear  and  answer  this 
^^niaolifkted  apposd. 

"  Robert  Whyman." 
^The  schedule  contained  the  names  of 
^>Uteen  claimants  to  vote,  whose  qualifi- 
2^011  was  stated  to  be  "  rent-charge  on 
*^o©hold  house  "  or  "  houses." 

^Rie  case  was  indorsed  as  follows^ 
j^**  County  of  Derby,  Southern  Division : 
falling  district,  Derby :  Parish  or  town- 
^^p  of  St.  Alkmund,  Derby:  Samuel 
P*^^win,  of  Cherry  Street,  Derby,  appel- 
J*J^ :  Robert  Whyman,  of  London  Street, 
*-***church,  respondent." 

The  signature  of  the  revising  barrister 
•■^a  the  date  were  likewise  indorsed. 
Sardinge  Qiffard  (Oorst  with  him),  for 
respondent,  took  a  preliminary  objec- 
nx.' — This  is  a  consolidated  appeal,  but 
■•  18  not  indorsed  as  is  required  by  6  Vict. 
■^^    18.  8S.  42,  44,  45  (1).     The  revising 

■  (1)6  Vict  c.  18. 8.  42,  enacts  "  That  it  shall  be 
^  "^yU  for  any  person  -who,  under  the  provisions 
JJ^^^nbefor©  contained,  shall  have  made  any  claim 
i^a.'^Te  his  name  inserted  in  any  list,  or  made  any 
i^^^ction  to  any  other  person  as  not  entitled  to 
i»T^  his  name  inserted  in  any  list,  or  whoso  name 
i|?^*l  have  been  expunged  from  any  list,  and  who, 
^^^^^y  such  case,  wiall  bo  aggrieved  by  or  dissatis- 
ij?**  'With  any  decision  of  any  revising  barrister,  on 
^   ^  point  elf  law,  material  to  the  result  of  such 


^  either  himself,  or  by  some  person  on  his  be- 
to  gire  to  the  revising  barrister  in  Court, 
the    rising    of   the    said   Court,    on   the 
day  on  which  such  decision  shall  have  been 
^    ^-Jwioed,  a  notice  in  writing  that  he  is  desirous 
^{ipttl,  and  in  such  notice  shall  shortly  state 


barrister  has  indorsed  only  the  names  of 
the  appellant  and  the  respondent;  the 
names  of  the  fourteen  other  persons  ought 
to    have    been   indorsed.     Wanklyn    v. 

the  decision  against  which  he  desires  to  appeal; 
and  the  said  barrister  thereupon,  if  he  thinks  it 
reasonable  and  proper  that  such  appeal  should  be 
entertained,  shall  state  in  writing  tne  facts  which, 
according  to  his  judgment,  shall  have  been  esta- 
blished by  the  evidence  in  the  case,  and  which 
shall  be  material  to  the  matter  in  question,  and 
shall  also  state  in  writing  his  decision  upon  the 
whole  case,  and  also  his  decision  upon  the  point  of 
law  in  question  appealed  against ;  and  such  state- 
ment shall  be  made,  as  nearly  as  conveniently  may 
be,  in  like  manner  as  is  now  usual  in  stating  any 
special  case  for  the  opinion  of  the  Court  of  Queen's 
Bench,  upon  any  decision  of  any  Court  of  Quarter 
Sessions ;  and  the  said  barrister  shall  read  the  said 
statement  to  the  appellant  in  open  Court,  and  shall 
then  and  there  sign  the  same ;  and  the  said  appel- 
lant, or  some  one  on  his  behalf,  shall,  at  the  end 
of  the  said  statement,  make  a  declaration  in  writing 
under  his  hand  to  the  following  effect,  that  is  to 
say,  *  I  appeal  from  this  decision ; '  and  the  said 
barrister  shall  then  indorse  upon  every  such  state- 
ment the  name  of  the  county,  and  polling  district 
or  city  and  borough,  and  of  the  parish  or  township 
to  which  the  same  shall  relate,  and  also  the 
Christian  name  and  surname,  and  place  of  abode  of 
the  appellant  and  of  the  respondent  in  the  matter 
of  the  said  appeal,  and  shall  sign  and  date  such 
indorsement ;  and  the  said  barrister  shall  deliver 
such  statement,  with  such  indorsement  thereon,  to 
the  said  appellant,  to  be  by  him  transmitted  to  her 
Majesty's  Court  of  Common  Pleas  at  Westminster, 
in  the  manner  hereinafter  mentioned ;  and  the  said 
barrister  shall  also  deliver  a  copy  of  such  state- 
ment, with  the  said  indorsement  thereon,  to  the 
respondent  in  such  appeal  who  shall  require  the 
same." 

Sec.  44.  "  That  if  it  shall  appear  to  any  revising 
barrister  that  the  validity  of  any  numlxjr  of  such 
claims  or  objections  determined  by  him  at  any 
Court  as  aforesaid  depends  and  has  been  decided 
by  him  upon  the  same  point  or  points  of  law,  and 
the  parties,  or  any  of  tnem,  aggrieved  by  or  dis- 
satisfied with  his  decision  thereon,  shall  have  given 
notice  of  an  intention  to  appeal  therefrom,  it  shall, 
in  such  case,  be  lawful  for  the  said  barrister  to  de- 
clare that  the  appeals  against  sucli  decision  ought 
to  be  consolidated ;  and  the  said  barrister  shall,  in 
such  case,  state  in  writing  the  case,  and  his  decision 
thereon,  in'  manner  hereinbefore  mentioned,  and 
that  sevcnil  appeals  depend  upon  the  same  decision, 
and  ought  to  be  consolidated,  and  shall  read  such 
statement,  and  sign  the  same,  as  hereinbefore  men- 
tioned ;  and  thereupon  it  shall  be  lawful  for  the 
said  barrister  to  name  any  person  interested  and 
consenting,  for  and  on  behalf  of  himself  and  all 
other  persons  in  like  manner  interested  in  such  ap- 
peals, to  be  the  appellant  or  respondent  respec- 
tively in  such  consolidated  appeal,  and  to  prosecute 
or  answer  the  said  appeal,  in  like  manner  as  any 
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WooUeU  (2)  is  an  anthoritj  in  the  present 
case. 

[Keating,  J. — Surely  all  consolidated 
appeals  are  in  this  form.] 

It  is  not  clearly  found  that  the  appellant 
appeals  on  behalf  of  the  fourteen  persons 
named  in  the  schedule.  This  is  not 
merely  a  formal  objection.  The  appellant, 
if  he  succeeds,  may  be  entitled  to  costs 
under  6  Vict.  c.  18.  s.  70,  and  he  ought  to 
have  the  opportimity  of  knowing  from 
whom  he  is  to  receive  them. 

Coleridge,  C.J. — ^We  must  proceed 
with  the  hearing  of  this  case.  The  ob- 
jection is  founded  on  some  of  the  provi-*" 
sions  in  6  Vict.  c.  18.  The  44th  section 
enacts  at  considerable  length  the  proce- 
dure as  to  consolidated  appeals.  I  should 
quite  agree  that  if  the  rule  of  practice 
laid  down  by  the  statute  had  not  been 
complied  with,  we  ought  not  to  hear  this 
appeal ;  but  in  my  opinion  all  the  require- 
ments of  the  Act  have  been  observed.  It 
is  stated  that  the  names  of  fourteen  other 

appellant  or  respondent  might  in  his  own  case 
under  the  provisions  of  this  Act." 

Sec.  46.  "  That  in  and  with  regard  to  every  such 
consolidated  appeal  the  like  proceeding  shall  be 
had  and  taken,  and  the  like  rtdes  and  regulations 
shall  apply,  as  in  the  case  of  any  other  appeal 
under  this  Act;  and  that  every  order,  judgment 
or  decision  of  the  said  Court  of  Common  Pleas  shall 
be  equally  valid  and  effectual  for  all  the  purposes 
of  this  Act,  and  binding  and  conclusive  upon  all 
the  parties  named  in  or  referred  to  as  parties  to 
such  consolidated  appeal  as  aforesaid ;  and  that  if, 
in  any  case,  all  or  any  of  the  parties  to  such  con- 
solidated appeal  shall  make  or  enter  into  any 
agreement  as  to  the  mode  of  contributing  among 
themselves  to  the  costs  and  expenses  of  such  ap- 
peal, the  said  agreement  may,  upon  the  application 
of  any  party  or  parties  thereto,  be  made  a  rule  of 
the  saia  Court  of  Common  Pleas,  if  the  said  Court 
sliaU  think  fit." 

Sec.  62.  "That  every  appellant  who  shall  in- 
tend to  prosecute  his  appeal  shall,  within  the  first 
four  days  in  the  Michaelmas  Term  next  after  the 
decision  to  which  such  appeal  shall  relate,  transmit 
to  the  Masters  of  the  said  Court  of  Common  Pleas 
the  statement  in  writing  so  signed  by  the  said  re- 
vising barrister,  as  aforesaid,  and  shall  also  there- 
with give  or  send  a  notice  signed  by  him,  hitating 
therein  his  intention  to  prosecute  tlio  said  appeal, 
and  the  said  appellant  shall  also  give  or  send  a 
notice,  signed  by  him,  to  the  respondent  in  the  said 
appeal,  stating  his  intention  duly  to  prosecute  such 
appeal  in  the  said  Court." 

(2)  4  Com.  B.  Bep.  86 ;  s.  c.  16  Law  J.  Bep. 
(k-s.)  C.P.  144* 


persons  which  had  been  objected  to 
same  ground  have  been  ezpungei 
the  lists,  and  that  their  severa 
depended  upon  the  same  points  of 
this  case  and  ought  to  be  considerec 
with.  I  think  that  this  statemei 
sufficiently  indicate  that  each  of  tl 
teen  persons  appealed  to  this  Ckra 
that  the  hamster  considered  H 
appeals  ought  to  be  consolidated 
appellant  and  the  respondent  one 
the  duty  of  bringing  the  qnesi 
every  case  before  the  Court,  an* 
names  were  put  upon  the  case  aa 
to  the  prescribed  procedure;  the 
their  consent  that  this  case  she 
stated  in  its  present  form.  Th 
section  has  been  complied  with  ar 
tially.  We  were  pressed  with  ti 
of  Wanklyn  v.  WooUeU  (2);  bi 
decision  is  not  in  point  here.  The 
was  there  asked  to  hear  an  ap] 
which  the  statute  had  not  been. 
out ;  the  signature  of  the  barrifl 
not  been  obtained  at  all ;  it  was 
different  case  from  this. 

Keating,  J.,  concurred. 

Brett,  J. — Section  42  is  merely 
tory  enactment,  and  section  44  ii 
same  nature.  The  62nd  section 
some  portions  of  the  42nd  and  4^ 
tions  conditions  precedent  to  the 
of  an  appeal ;  and  I  think  that  thu 
ments  as  to  the  indorsements  are 
made  obligatory.  This  seems  to  ha 
decided  in  Wanklyn  v.  WooUeU  ( 
a  similar  reasoning  prevailed  in 
V.  Brooks  (3).  Section  44  makes 
ful  for  the  barrister  to  name  any 
interested  in  the  appeals  to  be  thi 
lant  or  respondent  in  the  conai 
appeal,  and  to  prosecute  or  ansi 
appeal  in  like  manner  as  an  appc 
respondent  might  prosecute  or  ax 
his  own  case.  The  indorsement 
tion  42  is  to  contain  the  name 
appellant  and  respondent.  Now 
that  the  appellant  is  sufficiently  ii 
in  this  appeal,  and  that  the  csan 
perly  indorsed.  Section  45  reg^ 
mode  of  paying  costs. 

Grove,  J.,  concurred. 

(3)  11  Com.  B.  Hep.  41 ;  8.  c  21  Lan 
(n.s.)  CJ».  7. 


Tot 
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Jb^        Court  tben  proceeded  to  hear  the 
Qgge  ^  sxm  its  merits. 

fh^       JLtUymey-Oeneral  (Sir  JJ.  James)^ 
/JoM^  Edwardi    with    him),     for     the 

n^pi^elLskxit — The  qnestions  are   whether 
<l^e    <2ljiim    clearly     shews   a    freehold 
c^ai£k&oatk>n,  and  if  it  does  not  whether 
vkafise  ia  power  to  amend.    Bj  2  Will.  4. 
o.  A&.     sch.    H.,    forms    2    and    3,    it 
^^«^pix>yided  that  it  should  be  stated  in 
^^  register  whether  the  qualifying  in- 
"^^^'^Kt  was  freehold,  copjrhold,  leasehold, 
^y.ferived  from  occupation ;  these  provi- 
*»o^  were  repealed  by  6  Vict.  c.  18.  s.  1, 
^d  forms  2  and  3  in  sch.  A.  of  that 
•^tnte  do   not    expressly  require  these 
^^^'^ticalars  to  be  inserted ;  and  it  might 
^^liaps  be  argued  that  it  is  unnecessary 
.     ^tate  them.    However  that  may  be,  it 
.     ^^lear  that  the  nature  of  the  qualifying 
^"^orost  is  sufficiently  set  forth.    A  free- 
^^X^  rent-charge  alone  gives  the  right  to 
^^"fce — Warhurton  v.  Tlis  Overseers  of  the 
^^^^unuhip  of  Denton  (4),  and  hence  it 
ht  to  be  taken  that  the  qui^ification 
of  a  fr-eehold  rent-charge.    Some 
mentioned  in  Bogers  on  Elections, 
II33  (10th  edit.),  are  very  much  in  the 
"^lellant's  favour;    thus    in  Howitt  v. 
Aeiw  (5),  **50i.  occupier"  was  con- 
a    sufficient    statement    of  the 
ification  of  a  person  who  occupied  as 
nt  a  farm  rented  at  not  less  than  501, 
year.     This   case  was  decided  under 
"^ilL  4.  c.  45.  s.  20.     In  Birks  v.  Allison 
J}  a  voter's  qualification  was  described 
** tenant;"  and  this  was  held  to  be  a 
swm  efficient    description  of   an    occupying 
at  502.  rent  under  2  Will.  4.  c.  45. 
20.    In  West  v.  Bohson  (7),  and  in 
V.  The  Overseers  of  Ashton^under' 
ne  (8),  the  qualification  was  stated  to 
a  *' rent-charge."     Nicholls  v.  Buhver 
(^93  ^  i^t  in  point;  the  claim  was  in 
of  a  rent>charge,  whereas  it  ought 
have  been  in  respect  of  houses.    At 


(4)  40  Uw  J.  Kep.  (if.8.)  C.P.  49. 

<*)  6  Com.  B.  Rep.  N.S.  30;  8.  c.  28  Law  J. 

»P- (»^)  CJ>.  105. 

CO)  13  Com.  B.  Rep.  N.S.  12 ;  s.  c.  32  Law  J. 

'P\ (».«.)  C.P.  61. 

v7)  3  Com.  B.  Rep.  N.S.  422 ;  a.  c.  27  Law  J. 

^\(»^.)  C  J>.  262. 

^l  42  Law  J.  Rep.  (k.s.)  C.P.  38. 

**  40  Law  J.  Bep.  (m.s.)  CJ».  82. 


all  events  the  barrister  has  power  to 
amend  under  6  Vict.  c.  18.  ss.  40  and  101 
(10)  by  inserting  the  word  "freehold** 
before  the  word  "  rent-charge.*' 

Hardinge  Oiffard  (Oorst  with  him)  for 
the  respondent. — "Rent-charge**  is  an 
insufficient  description  of  the  qualifica- 
tion :  it  may  mean  a  rent-charge  for  a 
term  of  years,  which  would  not  confer 
any  vote;  the  claimant  must  state  his 
qualification  in  the  tiiird  column,  and  the 
revising  barrister  cannot  amend  so  as  to 
give  a  new  qualification. 

CoLEEiDGE,  O.J. — ^We  all  are  of  opinion 
that  this  appeal  must  be  allowed.  The 
revising  barrister  intended  to  leave  to  us 

(10)  6  Vict,  c  18.  8.  40,  enacts,  "That  the  re- 
viiiiiig  barrister  shall  correct  any  mistake  which 
shall  be  proved  to  him  to  haye  been  made  in  any 
list,  and  shall  expunge  the  name  of  every  person 
whose  qualification,  as  stated  in  any  list,  shall  be 
insufficient  in  law  to  entitle  such  person  to  vote, 
and  also  the  name  of  every  person  who  shall  be 
proved  to  him  to  be  deaa;  and  wherever  the 
Christian  name,  or  the  place  of  abode,  or  the 
nature  of  the  qualification,  or  the  local  or  other 
description  of  the  property  of  any  person  who 
shall  be  included  in  any  such  list,  and  the  name 
of  the  occupying  tenant  thereof,  shall  be  wholly 
omitted  iq  any  case  where  the  same  is  by  this  Act 
directed  to  be  specified  therein,  or  if  any  person 
whose  name  is  included  in  any  such  list,  or  his 
place  of  abode,  or  the  nature  or  description  of  his 
qualification  shall,  in  the  judgment  of  the  revising 
barrister,  be  insufficiently  described  for  the  pur- 
pose of   being  identified,    such    barrister    snail 
expunge  the  name  of  every  such  person  firam  such 
list  unless  the  matter  or  matters  so  omitted  or  in- 
sufficiently described  be  supplied  to  the  satisfac- 
tion of   such    barrister    before    he    shall    have 
completed  the  revision  of  such  list,  in  which  case 
he  snail  then  and  there  insert  the  same  in  such 
list.    Provided  always  that  whether  any  person 
shall  be  objected  to  or  not,  no  evidence  shall  be 
given  of  any  other  qualification  than  that  which 
is  described  in  the  list  of  voters  or  claim,  as  the 
case  may  be,  nor  shall  the  barrister  be  at  liberty 
to  change  the  description  of  the  qualification  as  it 
appears  in  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same.'* 

Section  101.  "  That  no  misnomer  or  inaccurate 
description  of  any  person,  place  or  thing  named 
or  described  in  any  schedule  to  this  Act  annexed, 
or  in  any  list  or  register  of  voters,  or  in  any  notice 
required  by  this  Act,  shall  in  anywise  prevent  or 
abridgfe  the  operation  of  this  Act  with  re-spect  to 
such  person,  place  or  thing,  provided  that  such 
person,  place  or  thing  shall  be  so  denominated  in 
such  schedule,  list,  register  or  notice  as  to  be 
commonly  understood." 
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the  qnestions  whether  the  qnalifioation 
was  ingnffidently  described,  and  if  it  was 
whether  he  had  power  to  amend.  I  think 
that  he  dedded  wrongly  on  both  points. 
Oar  decision  is  governed  by  Howitt  v. 
Stephens  (5),  from  which  it  seems  to  follow 
that  althongh  a  qualification  may  be  set 
ont  in  inaccurate  language,  yet  if  the  terms 
used  in  describing  it  are  sufficient  when 
understood  in  a  particular  manner,  the 
claim  to  vote  ought  to  be  allowed.  This 
I  take  to  be  the  effect  of  the  judgments 
in  that  case.  The  qualification  seems  to 
me  sufficiently  stated ;  but  at  all  events 
the  revising  barrister  had  power  to  amend 
by  inserting  the  word  "  freehold'*  before 
the  word  "rent-charge,"  if  he  was  of 
opinion  that  the  nature  of  the  rent-charge 
did  not  appear  upon  the  face  of  the  claim. 
He  came  to  a  wrong  conclusion  as  to  his 
power  to  amend,  for  there  can  be  no 
doubt  that  it  was  a  proper  case  for 
amendment. 

Keating,  J. — I  think  the  revising  bar- 
rister was  wrong  on  both  points.  There 
is  but  one  kind  of  rent-charge  which 
gives  the  right  to  vote  at  parliamentary 
elections,  namely,  a  freehold  rent-chai*ge, 
and  I  think  that  we  ought  not  to  construe 
the  statement  of  the  qualification  as  indi- 
cating a  chattel  instead  of  a  freehold  in- 
terest. I  think  tlie  description  sufficient 
as  it  stood.  But  at  all  events  it  was  the 
duty  of  the  revising  barrister  to  insert  the 
word  "freehold"  before  the  word  "  rent- 
charge."  He  clearly  had  power  to  amend 
under  6  Vict.  c.  18.  ss.  40  and  101. 

Bbett,  J. — I  think  the  qualification 
sufficiently  stated  as  it  stands.  The  third 
column  need  never  contain  a  strictly  ac- 
curate statement.  If  the  statement  had 
been  equally  applicable  to  two  different 
qualifications,  I  should  still  have  been  of 
opinion  that  we  ought  to  give  judgment 
for  the  appellant ;  for  in  my  opinion  this 
is  the  result  of  Tcnrnwhend  v.  The  Over- 
seers  of  the  Poor  of  St.  Marylelone  (11), 
and  Foiled  v.  Boon  (12).  In  those  cases 
the  Court  decided  in  favour  of  the  claim 
to  vote,  although  the  statement  in  the 
third  column  was  applicable  to  different 
kinds  of  qualification.      In  the  present 

(11)  41  Law  J.  Eep.  (n.s.)  C.P.  25. 

(12)  41  Law  J.  Rep.  (h.8.)  C.P.  28. 


case  only  one  kind  of  reiit-cliar( 
confer  a  right  to  vote ;  and  I  this 
the  statement  sufficiently  describ 
qualification  for  the  purpose  of  ide 
tion.  But  Howitt  v.  Stephens  (I 
Birks  V.  Allison  (6),  which  waa  c 
on  the  authority  of  that  case,  she' 
even  if  the  qualification  were  impi 
stated  the  power  to  amend  ezisi 
agree  that  a  h'eehold  interest  in  i 
charge  is  necessary  to  confer  the  r 
vote ;  but  in  other  respects  the  n 
barrister  took  an  erroneous  view 
law  ;  I  think  that  it  does  app< 
necessary  impHcation  that  the  rent- 
in  respect  of  which  the  claim  was 
was  of  a  freehold  nature,  and  thai 
was  power  to  amend  under  6  Vict 
ss.  40  and  101.  The  question  w 
whether  the  qualification  was  state 
legal  accuracy,  but  whether  it  wa 
ciently  stated  for  the  purposes  of 
fication.  The  barrister  znade  a  z 
in  point  of  law,  and  his  decision  n 
reversed. 

Grove,  J. — The  object  of  the 
ments  as  to  the  third  column  are  t 
claimant  to  vote  shall  therein  at 
interest  in  the  qualifying  property 
sufficiently  distinguishes  the  natnr 
qualification,  the  statutes  are  oo 
with.  I  think  the  entry  on  the 
voters  shews  what  kind  of  qualil 
was  intended.  There  is  only  one  d 
tion  of  rent-charge  which  can  con 
right  to  vote,  namely,  a  freeholc 
charge.  I  do  not  agree  with  the  r 
barrister,  who  seems  to  have  thong 
the  qualification  ought  to  be  de^c 
legal  accuracy.  But  the  power  to 
existed,  although,  in  my  opinion, 
unnecessary  to  exercise  it,  as  I  the 
the  qualification  was  sufficiently 
and  that  no  amendment  was  reqni 

Judgment  for  the  appe 


Attorneys — T.  C.  Greenfield,  agent  for 
Derby,   for   tbe  appellant ;   8.  B.  So 
agent  for  W.  B.  Holland,  Ashbourne 
respondent. 


Voi.«.] 
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1873.         1  JOLLI?FE    AKD    ANOTHER     V, 
KOT.  10,  13.  J  THB  WALLASEY  LOOAL  BOABD. 

BioMe — Construction  of  Local  Act — 
Lundkig  Stage  to  Ferry — Negligence — 
hp^jieientlg  Bxtoying  a  Sunken  Anchor 
—IfoUee  of  Action — Public  Health  Act, 
1848  (11  &  12  Vici.  c.  63),  «.  139. 

Th&dtfenda'nts,  a  local  Board  of  Health, 
wn  (he  proprietors  of  a  ferry  between 
Lkerpool  and  New  Brighton,  which  was 
wiiid  by   steamboats ;     and,    the    con- 
veniences for   landing  at  New  BriglUon 
hemg  insufficient,  a  local  Act,  passed  in 
1864^  empowered  the  defendants,   by  its 
lik  ieetion,   to  make,   ^^in  the  Une,  and 
euordmg    to    the    levels    defined    in   the 
iepotUed  plans,^*  and  *^upon  the  lands  de- 
Uneated  in  the  said  plans  .  ,  .  the  follow- 
kg  wrks :  that  is  to  say,  a  pier  or  landing- 
ttage  at  New  Brighton  .  .  .  together  with 
oU  such  jetties^  esplanades,  landing-pUbces, 
ioH^ates  or  bars,  atid  other  loorks  or  con- 
vemenees  in  connection  therewith,**  as  the 
defendants  should  from  time  to  tvme  think 
fit.    The  Ad  also,  by  its  Sth  section,  re- 
giiired  that,  previously  to  com/menci/ng  the 
fief  or  landingstage,  the  defendants  should 
deposit,  at  the  Admiralty  Office,  plans  "  of 
ike  said  pier  or  landing-stage,  and  works 
emnedea   therewith,**  for  approval,   and 
that  **such  pier  or  Icmding-stage  and  works 
AoM  be  constructed  only  in  accordance 
in<A ifUh approval**     The  Act,  the  objects 
ef  triicA^  as  shewn  by  its  recital,  required 
the  provisions  of  the  Public  Health  Act, 
1848,  for  their  performance,  by  its  2nd 
teetkm  enacted  thai  it  should  be  executed 
by  ike  defendants,  "  subject  to  the  powers 
omI  mvisions  of  the  Pulflic  Health  Act, 
1848." 

The  defendants  accordingly  constructed 
AfMr  and  landing-stage  at  New  Brighton, 
^  fUr  was   a  soUd   structure,    which 
did  not  extend  to  low   water    inark,   but 
the  landing-stage   floated    on   the    river, 
and  wu  moored,  below  low  waier  mark,  by 
anchors  fixed  in  the  bed  of  the  river,  a 
bridge  being  made  to  connect  the  landing- 
ftage  vith  the  pier.     Part  of  this  landing- 
stage was  beyond  the  limits  marked  on  the 
deposited  ^plans,  but  it,  with  its  mooring 
anchors,  received  the  approval  of  the  Ad- 
miraUy,  pursuant  to  the  said  Sth  section  of 
ike  Ad,    One  of  the  mooring  anchors  to 
5xw  SuiBB,  43.— C.F. 


which  the  floating  stage  was  attached,  was 
insufficiently  buoyed  to  indicate  its  position 
under  tlie  tvater,  and  thereby  injured  a  boat 
of  the  "plaintiffs*,  lohich,  whilst  laivfuUy  navi- 
gating the  river,  and  without  any  negligence 
of  the  plaintiffs*,  struck  against  such  anchor. 
The  defefndants  were  guilty  of  negligence  in 
the  means  used  to  indicate  the  position  of  the 
anchor;  but,  as  to  this,  tJiey  acted  in  the 
bona  fide  belief  that  they  were  acting  under 
the  powers  given  them  by  their  Act  of 
1864. 

Held,  in  an  action  for  the  injury  io 
the  plaintiffs*  boaty  Ist,  That  the '  landing- 
stage  and  works  were  authorised  by  the  Act 
of  1864.  2nd,  That  there  was  a  cause  of 
action  against  the  defendants  for  negligence 
in  insufficiently  buoying  the  anchor,  which 
caused  the  injury  to  the  plaintiffs*  boat, 
Zrd,  That  section  139  of  the  Public  Health 
Act,  1848,  which  requires  notice  of  acHon 
for  anything  done  or  intended  to  be  done 
under  that  Act,  was,  by  section  2  of  tlie 
local  Act  of  1864,  made  to  apply  to  what 
had  been  intended  to  be  done  by  the  defend- 
ants under  such  Act  of  1864,  and  that  the 
defendants  were  therefore  entitled  to  notice 
of  action. 

The  first  count  of  the  declaration  stated 
that  the  defendants  had  constructed,  and 
were  in  possession,  and  had  the  manage- 
ment of  a  certain  landing  stage,  called 
the  New  Brighton  Landing  Stage,  upon 
a  certain  public  navigable  tidal  river,  and 
that  the  defendants  sunk,  placed  and  kept, 
in  and  upon  the  bed  of  the  said  river,  at  a 
part  thereof  where  it  was  navigable,  a  cer- 
tain anchor  of  the  defendants,  attached  by 
a  cable  to  the  said  landing  stage,  which 
said  anchor  was  covered  with  water  and 
wholly  concealed  from  view,  and  in  such 
a  position  and  at  such  a  depth,  that  ves- 
sels in  navigating  the  said  river,  and 
passing  in  and  along  and  over  the  said 
place  wherathe  said  anchor  was  so  sunk 
and  placed  as  aforesaid,  without  having 
notice  of  the  said  anchor  so  being  sunk 
and  being  in  the  said  place,  would  be  and 
were  in  great  danger  of  striking  against 
the  same,  and  of  being  thereby  damaged 
and  injured,  and  that  whilst  the  said 
anchor  was  so  sunk  and  placed  and  kept 
as  aforesaid,  no  notice  was  given  nor  any 
proper  care  or  precaution  taken  by  the 

G 


42 


COURT  OF  COMMON  PLEAS: 


defendants  to  prevent  or  guard  against 
the  said  danger  to  vessels  lawfullj  navi- 
gating the  said  river,  and  passing  in,  along 
and  over  the  said  place  where  the  said 
anchor  was  so  sunk,  and  bj  means  of  the 
premises  a  certain  vessel  or  steam  tng  of 
the  plaintiffs,  while  lawfully  navigating 
the  said  river  and  passing  in,  along  and 
over  the  said  place,  struck  against  the  said 
anchor  and  thereby  became  and  was 
swamped.     Averment  of  special  damage. 

The  second  count  stated  that  whilst 
the  defendants  were  in  possession  of  the 
said  landing  stage,  and  of  the  said  anchor 
in  the  said  river,  as  in  the  first  count 
mentioned,  the  anchor  became  and  was 
iu  such  a  dangerous  position,  that  vessels 
in  navigating  the  river  and  passing  over 
the  place  where  the  anchor  was  sunk  were 
in  great  danger  of  striking  against  the 
same  and  being  damaged,  whereof  the  de- 
fendants had  notice,  yet  the  defendants 
wrongfully  and  negligently  allowed  the 
said  anchor  to  be,  and  kept  the  same  for 
a  long  and  unreasonable  tune  in,  the  said 
position  and  place,  and  by  reason  thereof 
a  certain  vessel  or  steam  tug  of  the  plain- 
tiff, whilst  navigating  the  said  river, 
struck  against  the  said  anchor  and  thereby 
was  swamped,  Ac.,  as  in  the  first  count. 

The  third  count  stated  that  by  the 
Wallasey  Improvement  Act,  1864,  it 
was  enacted  that  the  defendants,  subject 
to  the  provisions  of  the  said  Act  and  the 
statutes  incorporated  therewith,  might 
make  and  maintain  in  the  line  or  situa- 
tion, and  according  to  the  levels  defined 
upon  the  deposited  plans  and  sections, 
and  upon  the  lands  delineated  on  the  said 
plans  and  described  in  the  books  of  re- 
ference thereto,  certain  works  in  the  said 
Act  mentioned,  viz.,  amongst  others  a 
pier  or  landing  stage  at  New  Brighton, 
from  a  point  at  or  near  the  east  end  of 
Victoria  road,  together  with  all  such 
jetties,  &G,,  and  conveniences,  as  the  de- 
fendants should  from  time  to  time  think 
fit,  and  that  previously  to  commencing  the 
said  pier  or  landing  stage,  the  defendants 
should  deposit  plans  at  the  Admiralty 
Office  for  the  approval  of  the  Commis- 
sioners executing  the  office  of  Lord  High 
Admiral,  and  that  such  pier  or  landing 
stage  and  works  should  be  constructed 
only  in  accordance  with  such  approval, 


and  when  such  pier,  &o.,  shonU 
been  commenced,  it  should  not  be 
for  the  defendants  to  alter  or  extei 
same  without  the  like  approval,  an 
it  was  further  enacted  that  the  de&o 
in  the  construction  of  the  pier,  &c., 
deviate  laterally  from  the  line  she 
the  deposited  plans  to  the  extent 
limits  of  deviation  shewn  in  those 
The  count  averred  that  the  defei 
did  deposit  such  plans,  whereto  tl 
proval  of  the  Admiralty  was  aignifie 
the  defendants  did  construct  a  c 
pier,  &c.f  as  and  for  such  pier  and  la 
stage  as  in  the  said  Act  mentione 
the  defendants  did  not  construct  tfa 
pier,  &c.,  in  accordance  with  the  88 
proval  and  the  said  Act  of  Parlit 
but  constr acted  atid  extended  th 
pier,  &c.,  otherwise  than  in  aoco] 
with  such  approval,  and  so  as  tfa 
same  deviated  from  the  line  or  sit 
thereof  shewn  on  the  deposited 
beyond  the  limits  of  deviation  she^ 
the  said  plans,  without  the  defie: 
having  obtained  such  like  appro 
such  deviation,  and  by  reason  of  so 
the  defendants  placed  and  kept  the  i 
as  in  the  first  count  mentionec 
omitted  to  give  notice  and  to  tal 
caution,  whereby  the  plaintifis* 
struck  against  the  anchor  and 
damaged  as  in  the  first  count  meni 

The  fourth  count  was  the  same 
third  county  except  that  it  omitt 
mention  of  the  approval  of  the  Adn 
Office. 

The  material  pleas  were — Not  | 
by  statute'  11  &  12  Vict.  o.  63.  a. 
public  Act;    and  21  &  22  Viet,  c 
s.  4 ;  27  &  28  Vict.  c.  oxyii.  s.  2,  a 
&  31  Vict.  c.  cxxxii.  s.  5,  local  AJot 

And  to  the  first  count  that  the  d 
ants  did  what  was    complained 
virtue  of  their  powers  under  the  Wi 
Improvement  Act,  1864,  and  the 
incorporated  therewith. 

The  cause  came  on  to  be  tried 
Kelly,  C.B.,  at  the  Liverpool  Si 
Assizes,  1871,  when  a  verdict  was 
for  the  plaintiffs  by  consent  for  1,0(K 
ject  to  be  reduced  or  vacated,  and  i 
thereof  a  verdict  for  the  defendani 
nonsuit,  to  be  entered  according  to  i 
cision  of  the  Court  upon  the  foil 


Vot^  43.] 
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;  tlie  Conrt  to  be  at  liberty  to  draw 
inferences  of  fiMst  a  jury  ought  to  have 


CASE. 
The  plaintiflb  are  the  owners  of  steam- 
isag  IxMUts  plying  for  hire  within  the  port 
€>£  ILdyerpool,  and  were  on  the  15th  of 
J  vuie,  1870,  the  owners  of  a  certain  steam- 
tio^  boat  called  the  LUmesa. 

The  defendants  were  possessed  of  a 
in  pier,  bridge  and  landing  stage  at 
»w  Brighton,  'vmich  said  bric^  at  one 
id  thereof  was  attached  to  the  said  pier, 
at  the  other  end  thereof  was  attached 
he  said  landing  stage,  which  said  land- 
^^  stage  and  bridge  rose  and  fell  with 
tide.  The  said  pier  was  constmcted 
^  pdles  screwed  down  into  the  soil  of  the 
Mersej  between  high  and  low  water 
-^^^Brk,  and  l^be  whole  of  the  said  pier  was 
^fcove  low  water  mark  of  ordinary  spring 
^^^es.  The  said  bridge  did  not  rest  upon 
^^^  touch  the  soil  or  waters  of  the  said 
?*'^ep  Mersey,  and  the  greater  part  thereof 
^^  length  was  above  low  water  mark  of 
^^^■Jinary  spring  tides ;  the  remaining  part 
was  suspended  to  the  said  kuiding 
bdow  low  water  mark  of  ordinary 
^^  — ^  tides,  and  the  whole  of  the  said 
""^i^ding  stage,  which  was  moored  by 
^■^chors  fixed  into  the  bed  of  the  river, 
upon  the  waters  of  the  said  river 
^^ow  low  water  mark  of  ordinary  spring 
and  certain  anchors,  which  moored 
said  landing  stage,  were  fixed  into 
bed  of  the  said  river  outside  the  line 
the  said  landing  stage,  and  below  low- 
mark  of  ordinary  spring  tides.  The 
at  the  hciu  in  quo  runs  north  and 
^^'O.ih,  and  the  landing  stage,  which  was 
^0-4  ft.  long  and  30  ft.  6  in.  wide,  was 
**^^>ored  in  the  said  river  lying  north  and 

The  case  set  out  a  copy  of  an  appoint- 

**i.eiit,  made  by  the  commissioners  for  the 

^J^XMenrancy  of  the  river  Mersey,  on  the 

^^\i  of  PebmaiT,  1865,  under  5  A  6  Vict. 

^-     ex.,   "an  Act  for  better  preserving 

^«©  navigation  of   the   river   Mersey," 

^^    Admiral    Evans    as    Acting     Gon- 

*^^ator  of  the   river  Mersey,  for  the 

l^^Upoaes  of  5  &  6  Vict.  c.  ex.,  and  the 

^^  afterwards  stated   that  the    plans 

^^  the   construction  of  the  said  pier, 

and  landing  stage,  as  also  the 


uridge 


plan  shewing  the  mode  in  which  the  land- 
ing stage  was  to  be  moored,  were  all  of 
them  duly  approved  bv  the  commissioners 
for  the  conservancy  of  the  river  Mersey, 
and  by  the  Lord  High  Admiral  or  the 
Commissioners  for  executing  the  office  of 
Lord  High  Admiral  of  the  United  King- 
dom, on  the  1st  of  November,  1865. 

No  such  notice  as  mentioned  in  5  &  6 
Vict.  ex.  s.  6,  was  sent  to  the  clerk  of  the 
peace  for  the  county  of  Chester  and 
borough  of  Liverpool,  and  no  parliament- 
ary plans  were  deposited  with  the  clerk 
of  the  peace  for  the  borough  of  Liverpool, 
nor  was  any  notice  given  to  him.  Though 
parliamentary  plans  were  deposited  with 
the  clerk  of  the  peace  for  the  county  of 
Chester,  no  notice  was  deposited  therewith. 

The  only  mooring  anchor  which  is  im- 
portant in  this  case  was  laid  out  with  an 
iron  chain  from  the  south  end  of  the  said 
landing  sta^e,  in  a  south-easterly  direction, 
in  a  part  of  the  bed  of  the  river  Mersey, 
below  low  water  mark  of  ordinary  spring 
tides,  and  over  which  vessels  navigating 
the  said  river  used  and  had  a  right  to 
sail,  and  where  vessels  navigating  the 
said  river  used  and  had  a  right  to  bring 
up  and  anchor. 

The  said  anchor  was  a  mooring-anchor, 
with  one  fiuke  and  an  arm  at  the  end  of 
the  anchor-shafb,  running  at  right  angles  to 
the  said  fiuke,  and  which,  when  the  said 
fiuke  was  properly  imbedded  in  the  bed 
of  the  said  river,  rested  upon  the  bed  of 
the  said  river,  and  to  the  ring  at  the  end 
of  the  shank  was  attached  a  long  piece  of 
light  iron  chain,  having  at  the  end  of  it  a 
piece  of  timber,  intended  to  act  as  a  buoy, 
but  which  piece  of  timber,  by  reason  of 
the  strength  of  the  current  of  the  river, 
was  carried  below  the  surface  of  the 
water,  and  in  no  respect  indicated  the 
position  of  the  mooring-anchor  below, 
except  at  and  about  dead  high  and  low 
water  of  the  tides.  The  said  piece  of 
timber  was  wholly  insufficient  to  indicate 
the  position  of  the  anchor,  and  the  defend- 
ants were  guilty  of  negligence  in  not 
placing  a  buoy  of  sufficient  size  and 
dimensions  over  the  anchor  to  resist  the 
current  of  the  ebb  and  flow  of  the  tides, 
so  as  properly  and  efficiently  to  indicate 
the  position  of  the  anchor  below. 

The  defendants  frequently,  and  as  often 
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as  they  deemed  necessary,  with  a  long 
rope,  each  end  of  which  was  attached  to 
a  boat,  swept  over  the  whole  of  their 
mooring-anchors,  including  the  mooring- 
anchor  in  question,  in  order  to  ascertain 
whether  the  said  anchors  were  in  their 
proper  places  and  undisturbed,  and  this 
they  had  done  two  or  three  days  before 
the  occurrence  hereinafter  mentioned. 

The  defendants  were  not  guiliy  of  any 
negligence  in  the  mooring-anchors  they 
used,  in  the  mode  of  laying  them  down, 
or  in  the  means  they  adopted  to  ascertain 
from  time  to  time  whether  they  were  un- 
disturbed, and  in  doing  what  is  com- 
plained of,  the  defendants  acted  in  the 
ho7ia  fide  belief  that  they  were  acting 
under  the  powers  given  them  by  their 
Act  of  1864,  and  the  Acts  incorporated 
therewith. 

The  plaintiffs  did  not  give  the  defend- 
ants any  notice  of  action. 

Early  in  the  morning  of  the  15th  of 
June,  1870,  the  plaintiffs'  steam  tug  boat 
Idoness  anchored  400  or  500  yards  to  the 
south  and  east  of  the  said  landing  stage, 
and  in  about  four  hours  afterwards,  having 
lifted  her  anchor,  the  tide  being  an  ebb 
tide  and  near  low  water,  she  struck  against 
the  arm  of  the  said  mooring-anchor,  which 
went  through  the  bottom  of  the  said 
steam  tug  boat  Lioness^  and  there  and 
then  sank  her,  and  caused  her  consider- 
able damage.  She  was  afterwards  raised, 
taken  into  dock  and  repaired. 

The  said  mooring  anchor,  by  some 
means  unaccounted  for  and  unknown  to 
the  defendants,  had  been  lifted  from  the 
bed  of  the  said  river,  and  the  arm  of  the 
said  anchor,  instead  of  resting  in  a  hori- 
zontal position  upon  the  bed  of  the  said 
river,  had  assumed  an  upright  position, 
and  thus  had  penetrated  the  bottom  of 
the  steam-tug  boat. 

The  plaintiffs  were  guilty  of  no  negli- 
gence whatsoever  in  navigating  the  said 
steam-tug  boat,  in  anchoring,  or  in  rais- 
ing the  anchor,  but  in  all  respects  navi- 
gated and  managed  the  said  steam-tug 
boat  in  a  lawful,  careful,  scamanlike  and 
proper  manner. 

There  was  no  floating  landing  stage  at 
the  lociis  in  qxiOy  or  at  or  in  connection 
with  the  old  slip,  but  the  present  floating 
landing  stage  was  the  only  one  which  had 


ever  been  placed  in  that  part  of  tb 
Mersey. 

The  question  for  the  opinion  i 
Court  was,  whether  the  plaintiffs  w< 
titled  to  recover  from  the  defln 
upon  the  &cts  as  stated  in  this  oai 
the  Court  should  be  of  opinion 
affirmative,  then  the  verdict  was  to 
but  the  damages  were  to  be  redu 
the  sum  of  550Z.  If  the  Court  sho 
of  a  contrary  opinion,  then  the  v 
which  had  been  entered  for  the  pit 
was  to  be  vacated,  and  instead  tne 
nonsuit  or  verdict  was  to  be  entei 
the  defendants. 

Aapinall  (Leqfric  Temple  with 
for  the  plaintijQfe.— First.  The  defei 
had  no  power  to  construct  and  ma 
the  landing-stage,  to  which  the  f 
was  fastened,  and  consequently  the  f 
itself  was  a  nuisance.  Second, 
was  negligence,  in  point  of  fa 
fixing  and  in  maintaining  the  ft 
Third.  No  notice  of  action  was  leqii 

As  to  the  first  point,  the  defei 
cannot  rely  upon  any  statutory  anti 
Power  is  conferred  by  27  &  28  If 
czvii.  s.  7  (1),  to  make  and  maintain 
or  landing-stage  at  New  Brightoi 
this  landing-stage  is  not  authorie 
that  statute,  for  it  is  without  tiie 
of  deviation,  as  defined  by  seotii 
(which  enables  the  board  to  deviate 
the  lands  shewn  on  the  deposited 
'^  as  regards  the  pier  and  landing 
not  exceeding  five  feet"),  and 
not  indicated  on  the  deposited 
although  the  fixed  pier  is  there  desc 
There  being  no  legislative  ant 
for  putting  the  anchor  into  th* 
of  the  river,  it  was  a  nuisance  bj 
mon  law — Hart  v.  The  Mayor  of  2. 
(2),  White  V.  Ori^p  (3),  and  W) 
Phillips  (4).  These  cases  explain  , 
V.  MaUett  (5).  A  passage  from  The 

(1)  Tills  section  is  set  out  in  the  jud^ 
Keating,  J.,  po6t,  p.  46. 

(2)  9  WendeU  (N.Y.)  671. 

(3)  10  Exch.  Kep.  812;  s.  c.  28  Law  ^ 
(n.s.)  Exch.  317. 

(4)  15  Com.  B.  Rep.  N.S.  245  J  8.  c.  88 
Rep.  (n.s.)  C.P.  33. 

(6)  6  Com.  B.  Rep.  599 ;  8.  c  1?  Iaw 
(x.s.)  C.P.  227. 
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Book  of  the  AdtmraUij,  yol.   1,  p.   Ill 
(Twisa's  edit.,  A.D.  1871),  shews  that 
anchora  dropped  in  dangerous  places  are 
nnisanoes ;  and  in  Hale,  De  Fortilms  Maris y 
p.  85,  "The  leaving  of  anchors  in  the 
port  without  buoys  or  marks,  whereby 
shiM  or  vessels  may  strike  against  them 
ana  be  spoiled,"    is    mentioned    as    a 
ndauiGe.    It  is  of  no  consequence  what 
the  depth  of  water  was  when  the  injury 
to  the  tog  happened ;  for  the  public  are 
entitled  to  use  a  navigable  river  at  all  states 
of  the  tide — The  Mayor  of  Colchester  v. 
Brooke  (6).  As  to  the  second  point,  there 
WM  negligence  on  the  part  of  the  defend- 
latB  in  not  keeping  the  anchor  in  its 
fR^  place,  or  taking  proper  means  to 
mdicate  its  position.    Having   a   thing 
mder  the  water  which  might  become 
dngerooB  to  those  navigating  the  river, 
ihe^  were  bound  to  take  care  that  it  did 
Bot  beoome  dangerous.    As  to  the  third 
point,  the  defendants  are  not  entitled  to 
BOtioe  of  action.    The  Public  Health  Act, 
1848, 11  h  12  Vict.  c.  63,  s.  139,  enacts 
.  tint  no  writ  shall  be  sued  out  against  a 
kad  board  for  **  anything  done  or  in- 
tended to  be  done  "  under  the  provisions 
of  thai  Act,  without  notice  of  action.    The 
Inding-stage  was  erected  under  27  &  28 
Victc.  czvii.  (local).     The  2nd  section 
of  this  Act  provides  that  the  Act  shall  be 
aeented  by  the  local  board,  "  subject  to 
tiie  powers  and  provisions  of  the  Public 
Health  Act»   1848."     The    question   is, 
whether  these  words  confer  upon   the 
kesl  board  the  right  to  notice  of  action 
given  by  section  139  of  the  Public  Health 
Act,  1848.     Surely    they    do    no    such 
thing !    The  later  Act,  30  &  31  Vict.  c. 
cnxiL  (local)   s.  5,  provides  that  that 
Aet  ^dttll    be    executed    by  the  local 
hoard  with  the  powers  and  indemrvities^ 
>od  according  to  the  provisions  of  the 
PaUio  Heal&  Acts."     H  the  landing, 
itige  had  been  constructed  under  the 
last-named  Act,  probably  notice  of  action 
would  have  been  required ;  but  the  words 
are  much  wider  than  those  in  27  &  28 
Viet  c.  czviL  s.  2.    Moreover,  the  action 
eomplains  of  an  omission  by  the  defend- 
ants ;  tiiat  is,  of  the  omission  to  take  due 

(6)  7  OB.  B«p.  889;  §.  c.  15  Law  J.  Bep. 
^)  OB.  178. 


care  to  guard  against  danger  from  the 
anchor;  and  the  Public  Health  Act, 
1848,  s.  139,  only  protects  things  done, 
or  intended  to  be  done,  under  the  Act. 
The  omission  to  take  duo  care  cannot 
be  said  to  be  a  thing  done,  or  intended 
to  be  done,  under  the  statute. 

Sir  J.  B.  KarsUke  (Butt  and  B.G.  WiU 
Uams  with  him),  for  the  defendants. — The 
erection  of  the  landing  stage  and  the 
fixing  of  the  anchor  were  acts  within  the 
powers  conferred  upon  the  defendants  by 
27  &  28  Vict.  c.  cxvii.  ss.  7,  15.  If  the 
consent  of  the  Admiralty  be  obtained,  it 
is  no  matter  whether  the  landing  stage  be 
or  be  not  within  the  limits  of  deviation 
— section  8(7).  The  moving  of  the  anchor 
not  being  the  act  of  the  defendants,  they 
are  not  responsible  for  the  consequences 
thereof — Hancock  v.  The  York,  Nevjcastle 
and  Berwick  Railway  Company  (8).  Even 
if  the  defendants'  works  were  not  autho- 
rised by  the  Act,  it  does  not  follow  that 
placing  the  mooring-anohor  by  the  defen- 
dants, who  were  owners  of  the  ferry,  was 
a  nuisance,  the  landing  stage  to  which  it 
was  attached  being  for  the  public  advan- 
tage— The  King  v.  Bussell  (9).  Next,  the 
defendants  are  entitled  to  notice  of  action, 
for  the  Public  Health  Act,  1848,  is  made 
a  part  of  the  defendants'  Local  Act  of 
1864,  and  the  defendants  acting  under  its 
powers,  or  bona  fide  believing  at  all  events 
that  they  were  so  acting,  are  entitled  to  the 
notice  provided  for  by  section  139  of  the 
Public  Health  Act,  1848.  It  is  said  that 
the  act  of  negligence  complained  of  by  the 
plaintiffs  was  one  of  pure  omission  and 
not  of  commission,  and  that,  therefore,  the 
139th  section  does  not  apply.  The  au- 
thorities shew  that  there  is  no  such  dis- 
tinction, and  that  even  for  neglect  of  duty, 
where  the  defendant  intends  to  do  his 
duty,  he  is  still  entitled  to  the  protection 
of  the  Act — Newton  v.  Ellis  (10),  Davis  v. 
Curling  (11),  Potdsvm  y, Thirst  (12),  Wilson 

(7)  The  substance  of  this  section  is  given  in  the 
judgment  of  Keating,  J.,  post^  p.  47* 


rSJ  lOCom.  B.  Rep.  348. 


6  B.  ^  C.  666. 

(10)  5  E.  &  B.  123  ;  s.c.  24  Law  J.  Rep.  (k.8.) 
Q.B.  337. 

(11)  8  Q.B.  Rep.  286;  s.c  16  Law  J.  Rep. 
(k.s.)  Q.B.  66. 

(12)  36  Law  J.  Rep.  (xr*s.)  C»F.  226 ;  i«  c  Law 
Bep.  2  GJP  449. 
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V.  TJie  Maijor,  8fc,^  of  Halifax  (13),  and 
Judge  Y,  Selmes  (14).  Here,  however,  the 
defendants  did  pnt  some  mark  to  indicate 
the  position  of  the  anchor,  and  what  thej 
are  songht  to  be  made  liable  for,  is  not  for 
mere  omission,  but  for  patting  an  insuffi- 
cient bnoy,  so  that  it  is  not  necessary  in 
this  case  to  go  the  length  which  some  of 
the  authorities  have  gone  to. 
Aetpinall  replied. 

Kbatino,  J. — ^We  have  careftiUy  con- 
sidered this  case,  which,  no  doubt,  is  of 
considerable  importance  to  parties  using 
this  ferry  and  landing-stage,  and  to  all  the 
inhabitants  of  Liverpool  and  the  neigh- 
bourhood. The  plaintiffs  complain  f^at 
while  they  were  lawfully  navigating  the 
river  Mersey  and  in  a  place  where  they 
had  a  right  to  go,  the  stock  of  an  anchor, 
concealed  under  water,  and  placed  there 
by  the  defendants,  pierced  the  bottom  of 
their  vessel,  and  caused  them  very  con- 
siderable damage.  Now,  it  appears  from 
the  facts  in  the  case,  which  has  been 
stated  by  an  arbitrator,  that  the  defend- 
ants are  the  Wallasey  Local  Board  of 
Health,  and  as  such  local  board  have,  by 
virtue  of  several  Acts  of  Parliament,  been 
allowed  to  engage-  in  the  transport  of 
passengers  by  a  ferry  from  Liverpool  to 
New  Brighton  upon  the  Mersey,  and 
have  been  empowered  to  provide  boats 
and  other  means  of  conducting  that  ferry, 
and  the  state  of  things  up  to  the  passing 
of  the  Act  of  1864  (27  &  28  Vict.  c. 
cxvii.)  was  that  the  Wallasey  Local  Board 
of  Health  had  powers  to  manage  this 
ferry.  But  it  was  found  that  the  landing 
place  was  inconvenient,  and  therefore  it 
was  sought  by  the  defendants  to  obtain 
powers  from  Parliament  to  construct  a 
ferry  and  landing  stage  for  the  purpose 
of  &cilitating  the  embarkation  and  the 
landing  of  passengers  at  New  Brighton. 
Accordingly  the  Act  of  1864  was  ob- 
tained, and  under  that  Act  a  pier  and 
landing  stage  were  constructed.  The  pier 
was  constructed  as  a  solid  structure,  but 
from  the  pier  there  ran  a  bridge  to  a 
landing  stage,   which    was  a  s^cture 

(13)  87  Law  J.  B^p.  (n.s.)  Ezch.  44;  s.  c.  Law 
Hep.  8  Exch.  114. 

(14)  40  Law  J.  Bep.  (h.s.)  Q.B.  287 ;  8.  c.  Law 
Bep.  6  Q.B.  724. 


floating  upon  the  river.  The  & 
ment  on  the  part  of  the  pla 
that  in  the  construction  of  tl 
ing  stage  the  defendants  exoei 
powers  of  their  Act  of  1864 ;  i 
constructed  the  landing  stage  i 
not  authorised,  and  that  ror 
pose  of  securing  the  landing  sti 
cast  from  the  part  not  authi 
cable  and  anchor,  which  was  tl 
in  question,  and  which  was 
wholly  unauthorised.  Now  v 
question  whether  the  works  coi 
by  the  defendants  were  authorise 
Act,  1  think  it  right  to  dehver  tb 
which  1  have  come  to,  which  is, 
works  were  authorised  by  the 
the  Act.  Mr.  Aspinall  has  argi 
great  ability,  and  pointed  our 
to  the  plan,  on  which  is  delinc 
limits  of  deviation  as  exhibite 
plans  laid  before  Parliament,  anc 
he  is  right  in  saying  that  the  Lc 
did  not  authorise  expressly  any  p 
structure  beyond  the  limits  maz 
red  lines  in  such  plan.  Now,  the 
part  of  the  landing  stage  is  witi 
lines,  and  Mr.  Aspinall  does  not^ 
derstand,  contend  that  that  pi 
the  landmg  stage  was  not  b,wh 
the  Act.  But  the  southern  pai 
doubtedly  beyond  them,  and  the 
arises  with  reference  to  that  pa 
landing  stage.  Now  the  lan&i 
part  of  which  it  is  admitted  has  1 
structed  according  to  the  Act^  t 
respect  to  a  part  only  of  which 
has  arisen,  was  made  under  th 
of  the  Act  of  1864,  and  the  7t] 
of  that  Act  provides  that  the  lo( 
"  may  make  and  maintain  in  tl 
situation,  and  according  to  the  1 
fined  in  the  deposited  plans  and 
and  upon  the  lands  delineated  in 
plans  and  described  in  the  book 
rence  thereto,  the  following  wa 
is  to  say,  a  pier  or  landing  stagi 
Brighton,  i^oresaid,  from  a  poi 
near  the  east  end  of  Victoria  ] 
gether  with  all  such  jetties,  es] 
landing  places,  tollgates  or  b 
other  works  or  convenienced  io 
tion  therewith,  as  the  local  boi 
from  time  to  time  think  fit."  D 
section,  in  my  opinion,  the  local 
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oon-fined  to     lands  delineated  in  the  said 

plaziB,"  with  reference  to  any  permanent 

Btanxctnre  which  they  constracted;  for  I 

^liizrk  that  the  wokLs  "  npon  the  lands 

delineated  in  the  said  plans  "  override  all 

"tAk^     Bnbseqnent   words   in  the   section. 

Hi'o'vr  comes  the  8th  section.    It  is  to  be 

remjemhered  that  the  Mersej  is  under  the 

ottre  of  conservators  of  that  river,  and 

-tliAt  these  conservators  have  substituted 

Admiral  Evans  for  them  on  this  occasion. 

13'o'w  the  8th  section  provides  that  before 

oonunencing  the  pier  or  landing  stage, 

the  local  board  shfdl  deposit  at  the  Admi- 

rwltj  office  plans   "of  the  said  pier  or 

landing  stage,  and  works  connected  there- 

'witb,  for  the  approval  of  the  Lord  High 

Admiral  of    the    United    Kingdom    or 

the    Commissioners    for    executing    the 

office  of '  Lord    High    Admiral,    such 

^pproral    to    be    sienified     in    writing 

uder  the  hand  of  uie  Secretary  of  the 

•^dimraliy,  and   such    pier    or  landing 

•tagB  and  works    shall  be    constructed 

o^j  in  accordance  with  such  approval." 

^  1  understand  plans  were  so  deposited 

^  the  Admiralty  office  and  the  approval 

Off  the  Admiralty  was  in  &ct  obtained  to 

^^  plan  which  has  been  produced  before 

^^  and  which,  it  is  admitted,  represents 

^^^  state  of  things  as  it  now  exists — 

'^^mely,  the  landing  stage  as  it  was  afber- 

^ftidg  constructed,   and  the  anchor  as 

•ftenrards  laid  in  the  bed  of  the  river, 

^^  the  works  which  were  actually  con- 

■*tTicted.    These  works  received  the  ap- 

P^oral   of  the    Admiralty   required    by 

■action  8.     Now,  what  is  the  meaning  of 

^Hgflo  two  sections  ?     I  think  the  inten- 

of  the  Legislature  was  this,   *'  We 

with  the  taking  by  the  local  board 

^T  my  lands  which  it  may  be  necessary 

^^  smednle  in  the  book  of  reference; 

*^^  in  the  construction  of  the  landing 

?^^'^  there  may  be  something  that  will 

^^••'^erfere  with  the  navigation  of  the  river, 

*^*^  therefore  we  will  require  that  the 

^*^iia  shall  be  approved  by  the  Admiralty, 

^4.  ihat  the  works  shall  be  executed  ac- 

^^tJing  to  their  approval"     The  Legisla- 

^  ^  I  think,  intended  that  everything 

^jf^^ected  with  keeping  the  water  way 

V^^^^  should  be  left,  as  it  was  left,  in  the 

^^^^  possible  hands,  namely,  in  the  hands 

^  the  Adnuralty^  or  of  the  conservators 


of  the  river.     Their  approval,  which  was 

S'ven,  drew  with  it  the  sanction  of  the 
3gislature,  as  much  as  if  the  works  which 
they  approved  had  been  originally  autho- 
rised by  the  Act  itself,  and  therefore  I 
think  even  the  excess  of  this  landing  stage 
being  so  authorised  under  the  8th  section, 
fulfilled  the  intention  of  the  Legislature 
and  legalised  the  landing  stage,  together 
with  its  moorings.  But  even  assuming 
this  to  Hbe  so,  Mr.  Aspinall  contends, 
and  I  think  properly,  that  the  local 
board  were  bound  to  exercise  their 
powers  with  due  care ;  and  he  says  that 
as  the  arbitrator  has  found  that  tne  lay- 
ing down  of  insufficient  buoys  was  an 
act  of  negligence,  the  defendants  are  to  be 
held  responsible  for  the  same,  and  in  my 
opinion  they  would  be  so  resp6nsible 
for  such  negligence  assuming  that  the 
anchor  had  been  legally  placed  where 
it  was.  As  a  matter'  of  fact,  look, 
ing  to  the  whole  of  this  case,  I  come  to 
the  conclusion  that  the  negligence  com- 
plained of  was  negligence  causing  the 
accident  in  question.  Taking  the  whole 
finding  of  the  arbitrator  together,  my 
impression  is  that  the  negligence  which 
the  arbitrator  meant  to  find  here  was  a 
negligence  contributing  to  the  accident, 
and  therefore  I  think  that  that  would 
give  the  plaintiffs  in  this  case  a  cause  of 
action  against  the  board.  Then  Sir  J. 
Karslake  says,  that  even  supposing  that 
to  be  the  case,  still  the  defendants  are  not 
liable,  because  they  have  not  received 
notice  of  action.  It  is  admitted  that 
they  have  not  received  such  notice,  and 
the  question  is  whether  they  were  entitled 
to  have  it.  I  must  say,  for  myself  indi- 
vidually, that  I  very  much  regret'that  the 
case  should  be  decided  on  any  such 
point;  but  the  point  has  been  raised 
and  we  are  bound  to  consider  it,  and 
in  my  opinion  the  defendants  were 
entitled  to  notice  of  action.  The  de- 
fendants' board  were  originally  consti- 
tuted under  the  Board  of  Health  Act, 
1848,  and  the  first  question  is,  whether 
the  provisions  of  section  139  of  that 
Act,  which  requires  notice  of  action  for 
anything  done  under  that  Act,  extend  to 
the  subsequent  Act,  the  Wallasey  Im- 
provement Act,  1864,  under  which  the 
pier  and  landing  stage  were  constructed, 
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and  that  dependfl  on  the  2nd  seotion  of  that 
last  Act.  Now  it  seems  to  me  -to  be  very 
material  to  look  to  the  object  of  that  Act. 
That  Act  recites  the  ezpedienoj  of  con- 
structing a  landing  stage  or  pier,  but  that 
is  not  its  only  object.  It  recites  also  that 
it  is  expedient  that  the  local  board  should 
be  empowered  to  raise  a  further  sum  for 
the  purposes  of  their  ferries,  landing  stages 
and  piers,  and  that  further  provision 
should  be  made  with  reference  to  the  bor- 
rowing, re-borrowing  and  paying  off 
moneys  borrowed  by  the  local  board ;  that 
it  is  also  expedient  to  alter  the  qualifica- 
tion of  persons  entitled  to  vote  in  the 
election  of  members  of  the  local  board, 
and  also  to  make  provision  for  super- 
annuation  or  other  allowances  to  the 
officers  and  servants  of  the  board,  and 
further,  that  it  is  expedient  to  confer  fur- 
ther powers  on  the  local  board  in  relation 
to  the  good  government  and  sanitary 
condition  of  the  district  and  otherwise. 
Having  thus  stated  that  the  legislature 
had  all  these  objects  in  passing  the  Act, 
the  2nd  section  enacts  that  the  '*  Act  shall 
be  executed  by  the  local  board,  subject  to 
the  powers  and  provisions  of  the  Publio 
Health  Act,  1848."  The  question  is, 
whether  that  does  not  carry  on  the  pro- 
visions of  section  139  of  the  Act  of  1848 
into  this  Act  of  1864,  and  it  appears  to  me 
that  it  does.  The  words  are  large  enough 
to  take  in  the  139th  section  of  the  Public 
Health  Act,  1848,  which  is  a  provision, 
and  an  important  provision,  and  looking 
to  the  objects  of  the  local  Act,  not  only 
are  all  the  provisions  of  the  Public  Health 
Act  applicable,  but  they  are  requisite  in 
working  out  the  subsequent  Act  of  1804. 
But  Mr.  Aspinall  says  that  sect.  139 
would  not  extend  to  the  works  which 
were  constructed  under  the  Act  of  1864, 
because  the  local  board  are  limited  to 
the  Wallasey  district.  I  think,  however, 
that  the  intention  of  the  legislature  was 
to  extend  the  Act  of  1864  so  as  to  make 
it  a  workable  scheme  in  all  its  parts,  and 
it  could  not  be  worked  in  all  its  parts  if 
it  were  confined  to  the  limits  that  Mr. 
Aspinall  would  assign.  I  therefore  think 
that  the  139th  section  does  extend  to  the 
Act  of  1864.  But  there  still  remains  the 
question,  which  has  been  argued  at  great 
length,  whether  the  acts  complained  of 


were  acts  that  oonld  be  done  witt 
meaning  of  that  statnte,  so  as  to 
the  board  to  notice  of  action.  Nc 
arbitrator  has  found  that  the  defo 
in  doing  what  is  complained  of  ac 
the  bona  fide  belief  that  they  were 
under  the  powers  of  their  Act  of 
and  of  the  Acts  incorporated  thei 
That  finding  is  as  express  as  it  oa 
sibly  be,  and  if  it  were  neoessary,  I 
say  that  we  are  bound  by  it,  bat  it 
necessary  to  say  so  because  I  see  no 
to  differ  in  the  slightest  degree  fin 
propriety  of  that  finding.  The  o: 
maining  objection  urged  against  t 
fendante'  right  to  notice  of  action  i 
cases  of  nonfeasance  are  not  ca 
which  the  protection  of  notice  of 
is  given.  That  is  not  so ;  the  a 
Wilson  V.  The  Mayor  of  Halifax  (13). 
V.  Curling  (11),  Newton  v.  EUis  (10 
Judge  V.  Selmes  (14),  establish  tl 
cases  which  appear  to  be  mere  n 
sance  the  defendant  is  entitled  to  tl 
tection  of  the  Act!.  But  here,  in 
the  defendants  are  not  driven  to  a  < 
dry  nonfeasance.  The  case  for  the 
tiffs  is,  not  that  the  defendants 
omitted  to  buoy  the  anchor,  bat  tha 
have  buoyed  it  ineffectually  by  n 
piece  of  timber  for  that  purpose 
at  all  other  tides  than  dead  high  ai 
water  was  carried  below  the  sorf 
the  water,  and  left  the  position 
anchor  concealed,  and  in  doing  th 
arbitrator  has  found  that  the  defei 
were  goilty  of  negligence.  This  is 
which,  if  they  did,  and  intended  to 
the  arl3itrator  finds,  in  the  belief  tiia 
were  complying  with  their  Act, 
within  the  statutory  protection.  "^ 
notice  of  action  is  required  it  is  f 
required  where  something  has  beei 
which  ought  not  to  have  been  done ; 
wise  no  notice  would  be  necessary,  foi 
would  be  no  action.  1  repeat  my 
that  this  point  should  have  been 
and  the  case  decided  upon  it,  but  I 
that  notice  of  action  ought  to  hav< 
given,  and  that  the  defendants  ai'e  ei 
to  our  judgment. 

Brett,  J. — The  plaintiffs  sue  for 
pensation  for  injury  suffered  by 
steam-tug,  and,  as  I  apprehend,  they 
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their  ease  in  one  of  two  ways.    First, 
tHey  say  tliat  the  defendants  had  placed 
unanthorised  stractore  in  a  navigable 
,  that  is  to  say,  in  a  public  highway, 
to  become  an  obstraction  and  a 
to  the  highway,  whereby,  with- 
out any  negligence  on  their  own  part,  the 
pl^kintifis  floffered  damage,  and  therefore 
ar^e  entitled  to  sne,  and  no  doubt  if  they 
oonJd  maintain    their    proposition    that 
iv'oald  be  a  valid  cause  of  action.    But 
tlie    plaintiffs  go  further,  and  say  that 
even  if  the  obstruction  were  authorised 
l>^  .Act  of  Parliament,  yet  the  defendants, 
if  tliey  did  place  the  obstruction  in  the 
ri^er,  were  bound  not  to  do  something 
'wliich  they  have  done,  or  to  do  something 
irliich  they  have  not  done,  so  that  the 
pl&intifls,  who,  without  negligence,  con- 
tributing to  the  accident  have  suffered  an 
injiuy,  are  entitled  to  recover ;  and  I  agree 
*B  to  Uiis  also,  if  they  can  make  out  such 
P*x>|)08ition.     The  defendants  reply  that 
tho  obstruction  was  not  unlawml,  but 
autliorised  by  Act  of  Parliament;  and 
^hei«fore  thev  say  the  first  cause  of  action 
i^eoeMarily  foils.     If  they  are  right  of 
^o^Tse  it  does.    They  also  say  that  even 
though  the  arbitrator  has  found  negli- 
S^noe  he  has  not  found  that  such  negli- 
S^^xioe  contributed  to  the  accident.   Lastly, 
^hey  gay  that  even  though  they  are  liable 
Cither  on  the  first  gpx)und  or  the  second, 
^^ej  are  entitled  to  a  notice  of  action, 
^hich  it  IB  admitted  was  not  given,  and 
^l^at  therefore  the  plaintiffs  cannot  re« 
*^^.    Now  if  the   Court  thinks  that 
'^tioe  of  action  was  required,  and  that 
^e  second  ground,  namely,  the  case  of 
i^esligence,  is  made  out,  it  is  not  necessary 
^  deode  the  first  question  at  all ;  but  that 
^^tition  is  of  the  greatest  importance  to 
^«^«  inhabitants  of  Liverpool,  and  1  think 
r^^^  Court  ought  to  state  what  opinion  it 
.^J*^  formed  upon  it ;  either  that  it  is  clear, 
^'^     it  be  dear,  or,  if  otherwise,  that  it 
*^  .  *  matter  of  doubt.     It  is  so  important 
^^th  regard  to  the  mode  in  which  this 
L^^^  is  to  be  maintained,  that  if  it  is  clear 
*'  this    floating   landmg-stage  is  be- 
the  powers  of  the  mJlasey  Board, 
^ven  if  it  is  doubtful  whether  it  is 
0)id  their  power  or  not,  they  and  the 
^ies  interested  ought  to  Imow  it,  so 
^  a  remedy  may  be  implied.    It  is  for 


that  reason,  and  that  reason  only,  that  I 
think  we  ought  to  eive  our  opinion  upon 
the  first  point.  And  now  with  regard  to 
^ihat  first  point,  it  must  depend  entirely 
upon  the  construction  of  the  statute,  and 
unless  the  statute  gives  the  defendants 
authority,  I  take  it  to  be  clear  that  they 
could  not  place  in  the  navigable  part 
of  the  river  Mersey  this  permanent  ob- 
struction. Unless  that  is  done  by  au- 
thority from  Parliament,  it  seems  clear 
to  mo  that  it  is  an  unlawful  obstruction 
of  the  rights  of  the  public,  and  a  nuisance. 
The  question  is,  whether  it  is  authorised 
by  the  Act  of  Parliament.  Now  in 
order  to  construe  this  Act  of  Parlia- 
ment, which  is  by  no  means  a  clearly 
worded  one,  I  think  it  necessary  to 
consider  in  the  first  place,  what  was  the 
state  of  things  before  it,  and  what  it 
was  that  was  required.  The  defendants, 
for  their  own  private  benefit,  and  for  the 
public  benefit  also,  had  become  the  pur- 
chasers, under  a  former  Act,  of  this  ferry. 
This  is  a  peculiar  ferry.  It  consists  of 
carrying  people  from  Liverpool  to  New 
Brighton,  and  vice  versa,  a  distance  of 
some  foui;  miles  or  more,  I  should  think, 
in  steamboats,  and  Wding  them  at 
Liverpool,  and  landing  them  at  New 
Brighton.  I  think  the  preamble  of  the 
Act  shews  that  the  conveniences  for 
landing  the  pubHc  at  New  Brighton  were 
not  what  they  ought  to  have  been  on  the 
passing  of  their  Act  of  1864,  that  they 
were  not  what  was  desirable,  and  the  Act 
upon  the  face  of  it  shews  that  what  was 
required  was  a  new  ferry  or  landing  stage. 
Now,  in  order  to  erect  that  landing  stage 
it  is  obvious,  if  they  were  to  erect  or  con- 
struct a  landing  stage,  the  defendants 
would  require  Parliamentary  powers,  be- 
cause this  landing  stage,  to  be  of  any  use 
as  a  ferry  lauding  stage  in  that  place, 
must  be  constructed  on  some  land  which 
would  belong  to  private  owners.  It  must 
necessarily,  in  that  place,  as  it  seems  to 
me,  be  constructed  on  a  part  of  the  fore- 
shore, between  high  and  low  water-mark, 
which  either  belonged  to  the  Crown  or 
the  lord  of  the  manor.  But  to  take  the 
pier  or  landing  stage  to  the  edge  of  low 
water  would  not  make  a  sufficient  landing 
place  in  that  river,  where  there  is  such  a 
rise  and  fall  of  tJbie  tide.    If  the  pier  or 
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landing  stage,  or  any  part  of  it  necessary 
for  the'pnrpose  of  landing,  was  taken  into 
the  river  below  low  water-mark,  the 
question  of  taking  other  people's  land  did 
not  arise.  If  were  was  a  permanent 
stmctnre  laid  below  low  water-mark,  it 
wonld  be  upon  land  which,  I  apprehended, 
did  not  belong  to  anybody,  at  all  events 
not  in  the  sense  in  which  the  foreshore  or 
other  lands  belonged,  and  if  what  was 
done  as  a  part  of  the  whole  landing  was 
not  fixed  into  the  bed  of  the  river  at  all, 
obviously  the  question  of  taking  land  did 
not  arise,  and  the  only  question  upon  the 
navigable  part  of  the  river  would  be, 
wheuier  the  rights  of  the  public  were  to 
be,  or  not  to  be,  obstructed.  It  is,  there- 
fore, with  regard  to  that  state  of  things 
that  this  Act  of  Parliament  was  passed. 
The  Act  of  Parliament  contains  first  of 
all  the  enactment  in  words,  and  then  by 
reference  it  brings  in  the  deposited  plans. 
The  deposited  plans  might,  one  would 
think,  shew  the  mode  in  which  the  per- 
manent structure  was  to  be  made ;  and 
with  regard  to  any  land  which  was  to  be 
taken  for  the  purpose  of  the  permanent 
structure,  one  would  expect  it  to  have 
lines  of  deviation  in  the  ordinary  way. 
But  it  does  not  at  all  follow  that  when 
they  came  to  deal  with  the  mere  obstruc- 
tion to  navigation,  they  would  be  laying 
out  the  plans  which  were  to  be  followed 
with  regard  to  a  matter  floating  on  the 
river,  or  even  with  regard  to  the  driving 
of  piles  into  the  bed  of  the  river,  in  which 
land  nobody  was  interested  ;  and  it  would 
not  signify  to  anybody  whether  that  land 
was  used,  unless  the  using  it  became  an 
obstruction  to  the  navigation  of  the  river. 
And  therefore,  I  think,  it  may  be  well 
anticipated  that  thc«»  plans  would  deal 
with  only  what  was  to  De  done  by  way  of 
permanent  obstruction,  and  would  not 
deal  with  that  which  was  done  by  way  of 
floating  obstruction.  All  must  depend 
upon  the  construction  of  the  words  of  the 
8ta.tute.  The  powers  given  to  the  local 
board  are  contained  in  sections  7  and  8, 
and  by  those  sections  the  local  board  "may 
make  or  maintain  in  the  line  or  situation, 
and  according  to  the  levels  defined  on  the 
deposited  plans  and  sections,  and  upon 
the  lands  delineated  in  the  said  plans, 
and  described  in  the  books  of  reference 


thereto,  the  following  works."  1! 
all  afker  that  had  related  to  pen 
structures,  or  if  it  had  been  dearlj 
that  the  word  ''works,"  and  a 
precedes  it,  were  to  be  applicable 
that  comes  after  it,  I  should  ha 
very  great  doubt  whether  the 
''floating  stage"  could  be  adde 
the  woid  "works"  seems  to  me 
capable  of  being  applied  to  the  mc 
manent  works  which  would  requ 
taking  of  other  people's  lands, 
are  more  things  than  one  requirec 
constructed  as  a  permanent  work, 
is  to  be  a  pier  or  landing-stage, 
taking  the  plans  into  account,  was 
a  construction  upon  other  people* 
and  there  is  to  be  a  reservoir,  wh 
matter  which  we  have  not  had  ' 
with  in  this  case,  but  which,  I 
was  another  permanent  work  to  I 
on  other  people's  land,  and  muc 
been  required  to  be  shewn  in  soni< 
sited  plan.  The  Act  says  that  th< 
have  power  to  construct  "  a  pier  o 
ing  stage  at  New  Brighton,  U 
with  all  such  jetties,  esplanades, 
ing  places,  tollgates  or  bars  anc 
worl^  and  conveniences  in  con: 
therewith  as  the  board  shall 
time  to  time  think  fit."  It  se 
me  that  this  contemplates  not 
works  which  were  then  in  the  mi 
the  defendants,  nor  merely  workf 
were  shewn  upon  the  deposited 
but  works  which  were  not  then  i: 
minds,  which  might  from  time  t 
become  necessary  as  conveniences, 
parts  of  these  works,  but  as  conve 
in  connection  with  them.  And  wl 
think  what  it  was  that  was  requir 
view  seems  to  be  strengthened, 
according  to  the  deposited  plans, 
fixed  pier,  which  is  in  &ct  itself  i 
which  according  to  the  deposited  { 
carried  out  to  low  water  mark 
little  beyond,  and  I  am  inclined  tc 
that  at  one  time  the  defendants  < 
contemplate  making  the  adjunct 
which  they  afterwards  did.  But  ti 
to  be  taken  out  into  the  Mersey, 
we  know  what  sort  of  a  river  ti 
the  bed  alters,  not  only  from  ] 
year,  but  from  month  to  month,  ai 
week  to  week.    Everybody  must 
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ihAl^  eren  though  steamers  might  come 
to    t>be  foot  of  that  fixed  pier  or  landing 
staib^^  at  the  time  it  was  constructed, 
&ltliongh  they  might  come  there  at  any 
l&ei^lit  of  the  water,  still  in  such  a  river 
AS    ^hat  it  must  be  subject  to  the  possi- 
bility, naj,  to  the  probability,  that  at 
waxy  time  mud  might  be  silted  up,  so  that 
tilie    boats  could  not  come  to  the  pier; 
mx&d  if  they  could  not  come  to  the  pier  at 
lo^vr  water,  the  inconvenience  to  a  large 
lx>dy  of  people  would  become  at  once 
xxionstrous ;   and  what  it  had  been,    as 
everybody  who  knows  Liverpool  knows, 
ii>p  to  the  time  of  the  passing  of  this  Act 
o£  Parliament,  that  although  there  used 
"to  be  formerly  a  landing  pier,  which  ran 
OQ-t  at  low  water,  yet  at  spring  tides  and 
different  conditions  of  the  river,  it  could 
^^ot  reach  far  enough,  and  people  were 
obliged  to  get  out  of  the  steamboats  into 
fla^t-bottomed  boats,  and  so  were  carried, 
"^th  great  danger,  to  the  landing  place. 
Ther^re,  it  seems  to  me,  what  the  legis- 
l^^ie  contemplated  was  further  conveni- 
^pOQs  which  were  to  be  dealt  with  from 
tune  to  time.     StiU,  the  defendants  were 
'^^ot  to  have  absolute  power  to  deal  with 
^e  Mersey  according  to  their  views  of 
the  convenience  of  the  public  with  re- 
ference to  this  landing  sta^.     The  rest 
^  the  public  and  those  who  frequented 
^^  Mmiey  were  to  be  considered  also ; 
•'^  accordingly,  the  powers  of  section  7 
^c^  given  to  them,  subject  to  the  con- 
^ol  mentioned  in  section  8.    At  the  first 
^Uah  section  8  would  seem  to  be  some- 
what against  what  I  have  said,  because 
^\  ^ys,  "  Previously  to  commencing  the 
P|^r  or  landing  stage,"  the  matter  is  to 
^   laid  before  the  High  Admiral,  or  the 
P^'^wm  acting  for  him  at  Liverpool ;  but 
*-     think  that  must  be  read  subject  to 
?^bat  I  have  said,  and  that  the  mean- 
^^S   ^   previously    to    commencing    a 
Pt^T  or  landing  stage  at  the  beginning, 
^^*^tl    previou^   to    commencing     the 
^oria  which  are  to  be  done  from  time 
^^    time   as  the    necessity  arises,    pre- 
^^^Qdy  to  doing  any  work  which  it  may 
^^^  necessary  to  do  from  time  to  time,  the 
t^lan  of  that  work  is  to  be  deposited  at 
^^  Admiralty  oflKce,  and  the  Admiralty  is 
^  piss  its   judgment    upon   it.     That 
^ooid  give  the  necessary  protection  to 


all  the  public.  That  being  the  true  mean- 
ing, it  would  come  to  this :  whether  it 
does  not  give  the  defendants  power  to  dd 
any  work,  with  the  consent  of  the  Board 
of  Admiralty ;  this  it  does  not  seem  to 
me  to  give  anywhere.  It  must  be  to  do 
work  which  may  fairly  be  considered  as 
a  convenience  in  connection  with  the  pief 
or  landing  stage  at  New  Brighton.  Now, 
what  was  it  that  happened  ?  According 
to  the  original  plan,  no  doubt  there  was 
to  be  a  permanent  pier  or  landing  stage 
going  down  somewhat  below  low  water. 
Before  that  was  actually  constructed,  it 
seems  to  me  that  it  became  obvious  to  the 
defendants  that  that  was  not  the  best 
plan,  and  thereupon  they  abandoned  the 

Sermanent  pier;  they  did  not  take  it 
own  to  low  water  mark,  they  made  a 
bridge  which  might  be  thrown  over  from 
that  pier  to  a  floating  landing  staffe,  and, 
having  constructed  the  floating  landiug 
stage,  they  moored  it  below  low  water 
mark,  and  threw  the  bridge  from  that 
permanent  pier  on  to  the  floating  landing 
stage.  It  has  been  remarked,  as  my 
brother  Keating  has  pointed  out,  that  the 
floating  landing  stage  is  not  to  the  north 
or  to  the  east  to  go  beyond  the  line  of 
the  permanent  pier,  as  at  first  projected ; 
and  he  has  in  part  grounded  his  judg- 
ment upon  that  fisM^t.  I,  of  course,  in 
what  I  am  now  about  to  say,  speak  with 
the  greatest  hesitation,  bu^  as  I  said,  I 
feel  bound  to  give  my  opinion  that  in  my 
judgment,  even  if  the  floating  stage 
had  gone  beyond  these  lines,  as  long 
as  it  could  feburly  be  said  to  be  a  conveni- 
ence attached  to  this  landine  place, 
and  has  the  consent  of  the  Admiralty, 
and  also  of  the  conservators,  it  would  be 
within  the  Act.  I,  therefore,  have  come 
to  the  same  conclusion,  not  absolutely  for 
the  same  reason  as  my  brother  Keating, 
that  the  floating  lan£ng  stage,  and  the 
moorings  of  it,  being  undoubtedly 
capable  of  being  considered  conveniences 
in  connection  with  the  pier  or  landing 
stage,  and  having  been  approved  by 
Admiral  Evans,  who  was  acting  for  the 
Admiralty  and  for  the  conservators, 
were  constructions  authorised  by  this  Act 
of  Parliament.  It  seems  to  me,  therefore, 
to  be  clear  that  the  plaintiffs  cannot  suc- 
ceed upon  the  first  cause  of  action.    But 
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then  comeB  tho  qneBtion  whether,  assum- 
ing this  landing  stage  and  its  moorings  to 
be  within  the  anthoriiy  of  the  Act,  there 
is  nevertheless  a  cause  of  action  which 
tho  plaintiffs  can  maintain.  I  think  it  is 
a  true  proposition  that  the  defendants 
were  bound  to  exercise  due  care  in  the 
way  in  which  they  did  that  which 
they  were  authorised  to  do.  Whatever 
my  own  private  opinion  may  be  as  to  the 
particular  finding  which  has  been  found 
by  a  most  able  arbitrator,  I  should 
not  think  of  acting  on  any  private  view 
of  my  own  as  against  the  real  spirit  of 
his  finding,  but  he  has  found  there  was 
i^6g%e^ce  in  the  defendants  in  not 
placing  a  different  kind  of  buoy  to>  notify 
the  position  of  one  of  the  anchors  to  that 
which  they  did  place.  He  has  found — 
I  take  it  to  be,  the  real  meaning  of  his 
finding,  because  otherwise  his  finding 
would  have  been  obviously  futile — that 
there  was  no  negligence  of  any  kind  on  the 
part  of  the  plaintifis.  He  has,  therefore, 
found  that  the  defendants  had  either  done 
something  negligently  which  they  were 
bound  to  do  with  reasonable  care,  or  that 
they  had  negligently  omitted  to  do  some- 
thing which  they  ought  to  have  done,  and 
that  this  has  been  the  cause  of  injury  to 
the  plaintiffs.  That  seems  to  me  to  be, 
under  the  ordinary  rules,  a  cause  of  action 
under  which  the  plaintiffs  would  be  en- 
titled to  recover.  Then  comes  the  ques- 
tion, whether  the  plaintiffs  are  prevented 
from  recovering  by  not  having  given 
notice  of  action.  That  again  depends  on 
the  construction  of  the  Act  of  Parlia- 
ment, and  wherever  there  is  to  be  a  con- 
struction of  Acts  it  is  impossible  to  say 
that  the  matter  can  be  without  difficulty. 
The  floating  landing  stage  was  either  placed 
as  it  was  without  any  authority  at  all,  or  it 
was  placed  as  it  was  under  the  authority  of 
the  Act:  of  1864.  It  is  found  as  a  fact 
that  the  floating  stage  and  anchor  were 
both  placed  there  by  the  defendants  under 
a  iona  fide  belief  that  they  were  acting 
under  the  powers  of  that  Act.  The  first 
question  then  is,  whether  if  the  thing  be 
done  under  such  hona  fide  belief,  any 
notice  of  action  is  to  be  given  to  the 
defendants  by  this  Act.  That  depends 
upon  whether  section  189  of  the  Publio 
Health  Act,  1848,  is  not  incorporated  in 


it,  and  whether  it  can  be  applied 
thing  which  is  done,  or  hona  fide  m 
to  be  done,  under  the  Act  of  1864 
depends  upon  the  constraction  of  0 
of  that  Act  of  1864,  which  saj 
"  this  Act  shall  be  executed  by  t 
board,  subject  to  the  powers  am 
sions  of  the  Publio  H^th  Act, 
I  understood  Mr.  Aspinall  to  say 
powers  could  be  given  to  the  loot 
under  the  Publio  Health  Act 
such  powers  as  they  would  h 
execute  within  the  Wallasey  < 
It  must  be  obvious,  I  think,  \ 
constructing  the  pier,  and  in 
with  the  landing  stage,  they  are  ea 
the  Act  of  1864,  because  it  is  < 
executing  this  Act  that  they  can  < 
things.  It  is  no  doubt  an  anomalo 
of  things  that  the  Wallasey  Board 
be  given  this  ferry  at  all ;  but  it  i 
It  was  done  by  a  former  Act  of 
ment,  and  their  powers  are  ix 
under  this ;  and  when  they  are  00 
ing  and  maintaining  the  landing  f 
New  Brighton,  and  when  they  ar 
ing  out  everything  which  this  Act 
rises,  it  seems  to  me  impossible 
that  they  are  not  ''  executing  "  t 
Then  the  Act  is  to  be  executed  an 
the  powers  and  provisions  of  th< 
Health  Act,  1848,  and  the  real  < 
seems  to  be,  is  section  139  a  *'  pro 
of  the  Public  Health  Act,  1848 
doubtedly  it  is,  and  a  provisum 
most  important  kind  ;  and  therel 
within  the  terms  of  this  second 
that  what  they  do  in  order  to 
this  Act  of  1864  is  to  be  sab 
that  provision.  Then  the  caaa 
that  it  is  not  only  what  is  doni 
the  Act  but  what  is  done  undei 
fide  belief  that  the  Act  is  being  ea 
that  is  to  be  protected ;  and  the  pin 
is  hardly  wanted  unless  th^"  na' 
beyond  the  Act.  But  then  Mr.'  j 
takes  two  objections.  He  says,  e^ 
posing  that  that  is  a  provision  t 
applicable,  yet  it  is  not  applicable 
case,  because  here  it  is  a  mere  1 
ance.  As  I  understand  the  di 
they  come  to  this,  that  whenevor 
a  person  in  tort  for  either  a  breach 
or  for  an  omission  to  properly  pe 
duty  which  has  been  imposed. 
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^ihin  the  meaning  of  a  olanse  re- 
quiring notice  of  action,  as  the  person 
is  (Considered  to  be  sned  for  improperly 
doin^  an  act  he  was  boond  to  do.  In 
N'euTton  r.   EUds  (10)  Coleridge,  J.,  says 

•*  This  is  not  a  case  of  not  doing.    The 

clefezidant  does  something,   omitting  to 
aecnre  protection  to  the  public."     And 
Erie,  J.,  says — "  The  canse  of  action  is 
irufcVing  the  hole,  oomponnded  with  the 
xiot  patting  np  a  light."      Then  Kelly, 
O.B.,  delivering    the  judgment  of  the 
Cotirtj  in  Wilson  v.  The  Mayor  of  Halifax 
(  X3)  says, "  We  think  that  whatever  may 
l>e  the  construction  which  might  be  put 
i&pon  the  words  of  the  statute,   if  the 
question  arose  in  this  case  for  the  first 
"fcuie  it  is  now  settled  by  authority  that  an 
ovnission  to  do  something  that  ought  to 
l^e   done  in  order  to  the  complete  per- 
formance of  a  duty  imposed  on  a  public 
^>ody  under  an  Act  of  Parh'ament,  or  the 
coQtiniiing  to  leave  any  such  duty  unper- 
formed, amounts  to  an  act  done  or  in- 
tended to  be  done  within  the  meaning 
of  the  clauses  requiring  notice  of  action 
^r^  the  protection  of  public  bodies  under 
Acts   of    Parliament    imposing    public 
■tttries."    I  cannot  conceive  words  which 
^CKild  more  completely  control  the  present 
p^^e.  And  moreover  Davis  v.  Curling  (11) 
*  ^  decision  expressly  in  point.     Then  it 
^   Said  that  as  the  omission  is  to  mark  an 
•J^cihor  which  was  placed  entirely  beyond 
*^^ir  authority  under  the  Act,  the  negli- 
?^xace  of  omitting  to  give  notice  with  re- 
^^^^rd  to  something  which  they  had  no  right 
J^      do,  does  not  come  within  the  statute. 
-^^^nt  is,  as  I  understand  it,  to  say  that  a 
^^^^ligence  upon  a  negligence  deprives  a 
I*^  i-t)  of  his  right  to  notice  of  action .     But 
ibi  ^wems  to  me  impossible  to  maintain  that 
^]ta^  second  negligence  was  not  equally 
^"zie  in  the  behef  that  it  was  in  execution 
the  Act,  and  therefore  within  the  rule 
I  titling  the  party  to  notice  of  action. 
*-.    ^hink,  for  the  reasons  already  men- 
^^^ed,  that  the  plaintiffs  cannot  maintain 
.^  first  canse  of  action;     that  they 
^^'^^t  have  maintained  their  second  cause 
?^  Vstion  if  they  had  given  notice ;  but 
*?*^xnuch  as  they  have  not  given  notice, 
^7  ciumot  maintain  the  second  cause  of 
J^^^  any  more  than  they  can  the  first.  I 
httlier  think  that  even  though  they  could 


have  maintained  the  first  cause  of  action 
as  well  as  the  second,  yet  that  for  want 
of  notice  they  cannot  maintain  either. 

Denman,  J. — I  apprehend  the  cause  of 
action  here  is  the  not  properly  buoying 
the  anchor.  It  has  been  argued  on  the 
part  of  the  plaintifis,  first,  l£at  as  there 
was  no  statutory  authority  to  put  an 
anchor  there  at  all,  there  must  be  a  lia- 
bility on  the  part  of  those  who  put  it 
there,  since  by  reason  of  its  being  there 
the  accident  occurred,  and  especially  this 
would  be  so  if  the  anchor  was  improperly 
buoyed.  To  this  the  defendants  have  re- 
plied, that  even  if  they  had  no  such  statu- 
tory authority,  they  are  still  not  to  be  held 
liable,  on  the  ground  that  what  caused 
the  accident  was  not  wholly  a  nuisance, 
and  was  for  the  benefit  of  the  public,  and 
for  this  they  cite  The  King  v.  Bussell  (0). 
Now  I  had  long  understood  that  The 
King  v.  Russell  (9)  was  practically  over- 
ruled by  The  King  v.  Ward  (15).  Since 
the  date  of  The  King  v.  Ward  (15)  no 
case  following  The  King  v.  Russell  (9) 
can  be  found.  Without  statutory  autho- 
rity, therefore,  for  putting  the  anchor 
where  this  anchor  was  put,  I  should  have 
held  that  this  action  would  lie.  But  the 
plaintiffs  say  that,  even  if  there  were 
statutory  authority  to  put  the  anchor,  an 
action  will  lie  for  negligence,  and  tlio 
arbitrator  has  found  negligence  in  fact. 
I  should  also  be  of  opinion  that  the  action 
could  be  maintained  for  such  negligence 
but  for  the  question  whether  or  not  no- 
tice  of  action  was  requisite,  that  is, 
whether  section  139  of  the  Public  Health 
Act,  1848,  can  be  taken  to  apply.  I 
think  that  notice  of  action  was  required; 
and  the  cases  have  been  so  fully  gone  into 
both  during  the  argumeiit,  and  by  my 
learned  brethren,  that  I  think  it  is  quite 
unnecessary  to  add  anything  to  that  part 
of  the  case,  except  to  say  that  I  entirely 
concur  that  here  a  notice  of  action  was 
required.  It  would  be  unnecessary,  in 
order  to  decide  this  case,  to  say  anything 
further,  but  as  the  case  is  one  of  consider- 
able importance  I  think  it  nght  to  say 
abo  that  section  7  of  the  Act  of  1864, 
coupled  with  section  8,  is  in  my  judgment 


(15)  4  Ad.  &  E.  884 ;  b.  c.  6  Law  J.  Rop.  (n.s.) 
K.B.  221. 
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quite  clear  enough  io  shew  that  the 
act  done  in  placing  the  anchor  at  the 
bottom  of  the  river  was  done  nnder 
the  authority  of  that  statute.  The 
words  of  sect.  7  are  not  very  artificial, 
because  they  raise  a  considerable  doubt 
as  to  whether  the  first  user  of  the  word 
"  works  "  might  not  be  held  to  overrule 
the  subsequent  user  of  the  same  word ; 
and  if  so,  whether  the  whole  work  must 
not  be  taken  to  have  been  done  on  the 
lands  delineated  on  the  plans.  But  a 
sufficient  answer,  I  think,  has  been  given 
to  that  by  my  brother  Brett  when  he 
severs  the  word  "  works  '*  from  the  word 
"  conveniences  ;  "  and  I  think,  taking  the 
whole  of  the  Act  together,  that  '*con. 
veniences  in  connection  therewith"  are 
not  necessarily  conveniences,  upon  any 
lands  delineated  on  the  plans  in  the 
same  strict  sense  in  which  permanent 
works  must  be  so  held  to  be  confined. 
This  view  is  strengthened  by  looking 
at  the  whole  of  the  statutes  together, 
and  by  seeing  what  powers  the  Board 
took  under  the  Act  of  1858  (21  & 
22  Vict.  c.  cziii.),  as  well  as  that  of  1864. 
It  must  be  remembered  that  this  is  a  ferry 
to  be  worked  by  steamers  running  between 
Liverpool  and  New  Brighton,  and  I  can- 
not help  laying  some  stress  on  sect  37 
of  the  Act  of  1858  which,  after  sect.  86 
had  given  the  power  to  the  local  board 
for  the  first  time  to  lease  or  purchase 
the  ferry,  confers  upon  such  board  the 
power  to  hire  and  charter,  as  well  as 
purchase  and  maintain  such  steam  and 
other  boats  and  things  as  should  be 
necessary  for  the  proper  working  of  such 
forry.  So  that  they  were  a  board  with 
the  power  given  them,  and  the  duty  im- 
posed upon  them  of  working  the  ferry  to 
and  fro.  Then  there  having  been  an  in- 
tention, gathered  from  the  plans  deposited, 
of  having  certain  permanent  works,  a 
portion  of  them  between  high  and  low 
water  mark,  and  a  portion  below  low 
water  mark,  sect.  8  of  the  Act  of 
1864  comes,  and  gives  the  Admiralty 
power  to  place  a  veto  not  only  upon  the 
pier  or  landing  stage  or  the  works  con- 
nected therewith,  but  orders  that  the 
local  board  shall  deposit  plans  at  the  Ad- 
miralty office,  *^  of  the  said  pier  or  landing 
stage  and  works  connected  therewith," 


Those  works  were  to  be  works  to  < 
the  board  to  work  the  ferry  to  an 
and  it  does  in  &ct  appear  from  tb 
that  the  Admiralty  had  before  tbam 
not  only  of  a  BoHJ  stnictare  upon  c 
delineated  lands,  or  on  the  part  ezp 
delineated  below  low  water  marl 
that  they  had  before  them  this 
scheme,  and  that  they  sanctioned  i 
useful  mode  of  carrying  out  the  opei 
of  the  Act ;  and  that  being  so,  an 
question  being  one  on  which  W4 
draw  inferences  of  &ct^  I  come  to  th 
elusion  that  this  was,  in  the  sti 
sense  of  the  word,  a  convenience  ii 
nection  with  the  landing  stage  aft 
Brighton ;  that  it  was  a  work  whic 
convenient  for  the  carrying  on  < 
very  duiy  which  the  board  had  to4pe] 
and  consequently,  that  the  puttixi^ 
of  the  anchor,  which  I  take  to  havi 
an  essential  part  of  the  floatiiig 
itself,  was  an  act  authorised  by  the  si 
Then,  having  done  that,  and  having 
mitted  some  act  of  negligence  in  tiie  t 
of  buoying  that  particular  anchor,  I 
that  they  are  entitled  to  notice  cf  f 
and  that  therefore  on  these  two  gi 
our  judgment  must  be  for  the  defen^ 
Judgment  for  the  defenda 
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Lihel — Innuendo — Evidenee —  Qi 
for  Judge, 

In  an  action  for  Itbel  it  is  ihe  d 
the  Judge  to  determine,  upon  the  evt 
addiiced  ai  the  trialj  whether  the 
complained  of  are  reasonahUf  cape 
the  defamatory  msaning  ascribed  to  i} 
the  innuendoes,  and  if  they  are  not^ 
hound  io  withdraw  the  case  from  th 
and  to  direct  either  a  nonsuit  or  a  i 
for  the  defendant. 

The    first    count  of  the    deda 
stated    that    before    and    at  the 
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of  ibe   oammitting   of  the   ^eyances 

hewlmftg  soentioxied  the  plaintiff  was 

and   bad  ippicaonted    himself  to  be  a 

eantain  in  toe  Boyal  Artillery ;  jet  the 

Mendant,  well  knowing  the    premises, 

bot    con^vin^    to    injure    the     plain- 

W,  bbelj  and  malicioiislj  printed  and 

pobKshed  of  the  plaintiff  ana  of  him  as 

<^li  captain,  and  of  the  said  representa- 

^om^  in  a  newspaper  called  the  Times,  the 

iTQitlg  following,  that  is  to  say :  ^'Weare 

'guested  to  state  that  the  honorary  sec- 

i^Qi|Unr'*  (meaning  the  plaintiff)  **of  the 

^IRicJibome    Defence    fWd,  is   not   and 

a  detain  in  the  Boyal  Artillery, 

has   been    erroneously     described " 

_  the  words  in  an  actionable  sense, 

^■^  in<<i^^"g  that  the  plaintiff  was  an 

Q&postor,  and  had  fiEdsely  and  frandolentiy 

Vipcsented  himself  to  be  a  captain  in  the 

Scml  Artillery). 

The  second  coont  charged  that  the  de- 
well    knowing   the     premises, 

fiJsely  and  malidonsly  printed  and 

B«aUished  of  the  plaintiff,  and  of  him  as 
VBjch  captain,  and  of  the  said  representa- 
and  of  the  said  libel  in  the  first 
in  another  nnmber  of  the  said 
the  words  following,  that  is 
KT :~  "^  We  have  received  a  letter  from 
B  mmorary  secretary  of  the  Tichbome 
ince  Fnnd  "  (meaning  the  plaintiff) 
which  he  complains  of  the  inmstice 
to  him  by  otir  paragraph  which  ap- 
~  in  onr  impression  of  Saturday  last ' ' 
the  libel  in  the  first  count), 
bating  that  he  was  not  nor  ever  had 
a  captain  in  the  Boyal  Artillery, 
gentieman  in  question"  (meaning  the 
liXwQtiff)  *'  was  a  paymaster  in  the  Boyal 
i^^^stiDery,  and  as  such  received  in  due 
a^nrse  the  honorary  rank  of  captain  in 
^b4  Army,  which  is  so  stated  in  his  com- 
aEaJnioii.  His  name  appears  under  the 
'^i^i^d  of  paymasters  on  half-pay  in  this 
'•^^'nth's  Army  List.  He  "  (meaning  the 
P'^tiff )  ''  is  certainly  not  entitied  to  hold 
^^ommand  as  an  Artillery  officer  "  (using 
^^  words  in  an  actionable  sense  and 
'^^^^aiiing  that  the  plaintiff  was  an  im- 
^'^^^tor,  and  had  falsely  and  fraudulently 
Tl^Pt^esented  himself  to  be  a  captain  in 
^•^Artillery). 

,^^j^ea8:  first,  not  guilty ;  second,  that  the 
t^^^inliff  waanot  a  capteonin  the  Boyal  Ar- 


tillery in  manner  and  form  as  in  the  intro- 
ductory averments  to  each  count  alleged ; 
third,  that  the  defendant  had  not  know- 
ledge of  the  premises  in  manner  and  form 
as  sdleged ;  fourth,  as  to  the  first  count  that 
the  words  in  that  count  mentioned  with- 
out the  alleged  meaning  are  true  in  sub- 
stance and  in  fact  ;^  fifth,  as  to  the  second 
count  that  the  words  in  that  count  men- 
tioned without  the  alleged  meaning  are 
true  in  substance  and  in  fact. 

Issue  thereon. 

The  cause  came  on  for  trial  at  the 
Sittings  in  London  after  Trinity  Term, 
1873,  before  Bovill,  G.J.,  and  a  special 
jury,  and  the  following  appeared  to  be 
the  material  facts  of  the  case. — 

The  plaintiff  had  been  and  was  a  pay- 
master in  the  Boyal  Begiment  of  .Artil- 
lery, and  afterwards,  namely,  by  a  com- 
mission from  the  Queen  of  1  /  th  February, 
1865,  he  was  raised  to  the  honorary  rank 
of  captain;  he  was  thereby  appointed 
"to  have  the  honorary  rank  of  captain 
in  our  Army."  After  the  receipt  of  this 
commission  from  the  Grown  the  plaintiff 
was  usually  addressed  as  a  captain  by 
military  officers.  The  publication  of  the 
alleged  libels  was  proved ;  but  there  was 
no  evidence  of  actual  malice. 

Bovill,  G.J.,  ruled  that  a  commission 
appointing  an  officer  a  captain  in  the 
army  did  not  make  him  a  captain  in  the 
Boyal  Artillery,  and  the  plaintiff^s  military 
rank  depended  upon  his  commission. 
His  Lordship  stated  that  the  plaintiff 
might  be  entitled  to  be  treated  as  a  cap- 
tain in  all  the  courtesies  of  life,  and  that 
if  the  issue  had  been  whether  the  plaintiff 
were  a  captain  he  should  have  been 
in  the  plaintiff's  favour,  but  as  matters 
stood  the  defendant  must  have  a  verdict 
upon  the  second  plea,  for  the  plaintiff  was 
not  a  captain  in  the  Boyal  Artillery,  and 
that  he  should  so  direct  the  jury. 

The  plaintiff  was  thereupon  nonsuited. 

P.  Seymour  {Nasmiih  with  him)  now 
moved  for  a  new  trial. — He  contended 
that  the  alleged  libels  might  be  construed 
in  a  sense  disparaging  to  the  plaintiff, 
and  that  the  question  whether  the  lan- 
guage used  in  the  Tmiea  was  de&matory 
ought  to  have  been  left  to  the  jury  upon 
the  evidence, 
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KBATiNa,  J. — The  late  Lord  Chief 
Justice,  who  tried  this  cause,  was  of  opinion 
that  as  the  plaintiff  was  not  a  captain  in 
the  Royal  Artillery  but  a  captain  in  the 
Army,  the  alleged  defamatory  statement 
was  tme,  and  that  the  plaintiff  had 
adduced  no  evidence  in  support  of  the 
innuendoes.  For  my  part  I  cannot  see 
that  the  words,  as  they  stand,  can  have  an 
actionable  meaning ;  possibly  these  words 
may  be  understood  by  other  persons  in  a 
disparaging  sense  of  the  plaintiff;  but  it 
is  our  duty  to  ascertain,  whether  upon 
the  facts  of  this  case  the  statements  com- 
plained of  could  have  been  used  in  the 
sense  ascribed  to  them  by  the  innuendoes. 
Now  the  alleged  libels  on  the  plaintiff's 
own  shewing  are  true,  and  give  an  acca- 
rale  account  of  his  military  rank ;  but  it 
is  urged  upon  us  that  they  may  be  taken 
by  other  persons  as  imputing  to  the 
plaintiff  that  he  wilfully  misrepresented 
himself  as  a  captain  in  the  Royal 
Artillery ;  this  would  be  a  most  exagge- 
rated construction  to  put  upon  them,  and 
as  Judges  we  cannot  assume  that  it  would 
be  adopted.  I  amree  that  the  question, 
What  is  the  meanmg  of  words  alleged  to 
be  defamatory  ?  must  be  left  to  the  jury, 
when  that  meaning  is  a  matter  of  doubt ; 
but  some  limit  must  be  adopted  to  this 
doctrine ;  the  true  rule  seems  to  be  that 
if  at  the  end  of  the  plaintiff's  case  the 
words  complained  of  can  be  reasonably 
construed  in  the  sense  put  upon  them  by 
the  innuendoes,  it  is  for  the  jury  to  say 
whether  they  were  used  in  that  sense ;  if 
they  cannot  be  so  construed,  the  judge 
must  nonsuit  the  plaintiff  or  direct  a 
verdict  for  the  defendant.  I  think  that 
the  late  Lord  Chief  Justice  was  right  in 
the  view  which  he  took  at  the  trial,  and 
that  the  nonsuit  ought  not  to  be  disturbed. 

Brett,  J. — The  rule  to  be  applied  in 
cases  of  this  description  is  that  laid  down 
in  the  judgment  of  the  Exchequer  Cham- 
ber, delivered  by  Wilde,  C.J.,  in  Sturt  v. 
Blagg  (1)  :  "Undoubtedly  it  is  the  duty 
of  the  Judge  to  say  whether  a  publication 
is  capable  of  the  meaning  ascribed  to  it 
by  an  innuendo ;  but  when  the  Judge  is 
satisfied  of  that,  it  must  be  left  to  the 
jury  to  say  whether  the  pubHcation  has 

(1)  10  aB.  Hep.  006,  008. 


the  n^eaning  so  ascribed  to  : 
plaintiff  in  the  present  action 
shewn  in  the  course  of  lus  cfl 
words  complained  of  were  fai 
of  the  meaning  ascribed  to  t 
innuendoes,  it  would  have  be 
tion  for  the  jury  whether  the] 
in  that  meaning.  But  I  do  no 
the  alleged  libels  can  be  taken 
that  the  plaintiff  is  an  impost 
do  not  charge  him  with  an 
and  without  that  a  man  cai 
impostor.  There  was  no  evidc 
port  of  the  innuendoes;  fo: 
publication  of  the  supposed  li 
be  evidence  of  the  alleged 
meaning.  The  paragraphs  co: 
contain  nothing  derogatory  c 
ing  of  the  plaintiff;  for  it  h 
inferred  &om  them  that  he  1 
misrepresented  his  miUtary 
conclusions,  which  other  perse 
reasonablv  draw  from  the  i 
plained  oi,  cannot  be  relied  upoi 
of  the  plaintiff's  case,  and 
depart  nrom  a  wholesome  ml 
we  were  to  grant  a  rule. 

Grove,  J. — I  agree  with  the 
has  been  expressed  by  my  leami 
I  am  always  reluctant  to  i 
case  from  the  consideration  of  f 
limit  must  be  placed  upon  thei 
When  the  supposed  libel  cam 
meaning  put  upon  it  by  the 
the  Judge  ought  not  to  allow 
go  to  the  jury.  The  questia 
plaintiff's  case  was,  whether 
complained  of  could  reasonabl 
stood  in  the  sense  ascribed  to  i 
declaration.  I  certainly  thin, 
coul^  not.  The  plaintiff  wa 
in  the  Army,  but  he  was  not  i 
the  Royal  Artillery,  and  it 
for  the  defendant  to  describe  1 
ing  to  his  tme  rank.  There  i 
for  saying  that  the  words  coi 
in  the  declaration  were  libello 
cannot  take  notice  of  the  c 
which  other  persons  may  w 
ground  put  upon  the  stateme 

Bui 

Attorneys— T.  Beard,  for  plaintiff; 

for  defendant. 
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ASHWOBTH  V,  BEDFORD. 


Erndence — Construction  of  Document — 
Question  for  Jurn — Mercantile  Usage, 

Tf  a  mereanltle  documefU  is  insensible^ 
tch&n  read  according  to  Hie  ordinary  sense  of 
the  tcords'uaed  therein^  it  is  a  question  for 
ihB  Jury  whether  the  language  thereof  has 
not  acquired  a  definite  meaning  by  mer^ 
etMotHle  usage. 

The  plaintiff  sold  to  the  defendants  cer* 
goods  ;  the  invoice  was  dated  the  1st  of 
Tay,  and  ai  the  foot  of  it  were  written  the 
r,  **"  TermS'^Net  cash^  to  he  paid 
wUAw  six  to  eight  weeks  from  dcUe  hereof" 
The  goods  not  having  been  paid  for,  the 
f^Iainiiff  issued  a  writ  to  recover  the  price 
thereof  on  the  ISih  of  June,  scarcely  seven 
^sreeksfrom  the  1st  of  May,  At  the  trial 
the  Judge  left  to  the  jury  the  question  who* 
ther  the  credit  had  expired  on  the  ISth  of 
^Mne  according  to  fnercantile  usage.  The 
J^^ry  having  found  thai  the  action  was  not 
^''nughi  too  soon, — ^Held,  per  Kbatino,  J., 
*»9id  Bkett,  J.  (Gbovb,  J.,  doubting),  that 
^^  direction  to  the  jury  was  proper,  a/nd 
that  the  plaintiff  was  entitled  to  the  verdict, 

The  declaration  was  for  work  done  and 
'^E^^terials  provided ;  for  goods  bargained 
^^^  sold;  and  for  goods  sold  and  delivered. 
^ea — ^Never  indebted.    Issue. 

The  plaintiff  sold  to  the  defendants  cer- 

tmin  cops  for  281  14a.  2d.    The  invoice 

Bent  hy  the  plaintiff  was  dated  the  1st  of 

^aj,  1873,  and  afber  stating  the  names 

of  the  parties  and  the  particulars  of  the 

goods  sold,  had  these  words  written  at 

the  end — **  Terms — Net  cash  to  be  paid 

witliiii  six  to   eight  weeks    from  date 

Itereof."    This  memorandum  was  signed 

with  the  plaintiff's  intitials.     The  cops 

not  having  been  paid  for,  the  writ  in  the 

Present  adion  was  issued  on  the  18th  of 

^n»e,  1873. 

•At  the  trial  at  the  Manchester  Summer 


^«8Ue8, 1873,  Brett,  J.,  left  to  the  jury 

^.  question   whether  the  credit,   upon 

^^^h  the  goods  were  sold,  had  expired 

^   the  18th  of  June  according  to  mer- 

^^^e  usage.     The  jury  found  that  the 

^Zr^J^  was  not  brought  too  soon,  and  the 

/i,|/?*ict  was  thereupon  entered  for  the 

T?^tiff  for  28Z.  14».  2d. 

Bsan»,  43.— €  J". 


Holker  (B.  O.  WiUiams  with  him)  now 
moved  for  a  new  trial  on  the  ground  of 
misdirection. — The  learned  Judge  was 
wrong  in  leaving  to  the  jury  the  question 
whether  the  credit  had  expired  on  the  day 
when  the  action  was  commenced ;  for  he 
thereby  submitted  to  the  jury  the  con- 
struction  of  a  written  document.  The 
meaning  of  the  invoice  was  a  question  of 
law,  and  the  Judge  ought  to  have  directed 
a  verdict  for  the  defendants,  for  they  had, 
it  is  contended,  eight  weeks'  credit  from 
the  1st  of  May,  whereas  the  action  was 
commenced  when  scarcely  seven  weeks 
from  that  date  had  expired. 

Keating,  J. — The  defendants'  counsel 
has  moved  for  a  new  trial  on  the  ground 
of  misdirection.  •  The  goods  were  sold 
upon  the  terms  that  they  should  be  paid 
for  within  from  six  to  eight  weeks.  The 
present  action  was  brought  when  scarcely 
seven  weeks  had  elapsed.  My  brother 
Brett  left  to  the  jury  the  question  what 
was  the  meaning  of  the  words  in  the  in- 
voice relating  to  the  terms  of  payment, 
and  I  think  that  he  was  right  in  taking 
that  course ;  moreover,  he  construes  the 
words  in  the  same  sense  as  the  jury  did. 
The  language  of  the  invoice  seems  hard 
to  interpret ;  on  the  &ce  of  the  contract 
the  words,  ''to  be  paid  within  six  to 
eight  weeks,"  appear  insensible,  and  it 
was  a  proper  question  for  the  jury  whe- 
ther they  had  acquired  by  mercantile 
usage  a  definite  meaning;  in  this  case 
the  jury  found  that  the  action  was  not 
brought  too  soon.  At  first  there  was  a 
difference  of  opinion  amongst  us,  but 
Alexander  v.  Va/nderzee  (1)  has  removed 
to  a  great  extent  the  doubts  felt  by  my 
brother  Grove.  In  that  case  maize  had 
been  sold  "  for  shipment  in  June  and  [or] 
July,  1869,"  and  my  brother  Brett,  who 
tried  the  case,  left  the  question  to  the 
jury,  whether  two  cargoes,  the  loading 
of  which  commenced  in  May  and  ter- 
minated in  June,  were  June  shipments  in 
the  ordinary  business  sense  of  the  term ; 
and  my  brothers  Martin  and  Lush  held, 
in  the  Exchequer  Chamber,  that  my 
brother  Brett  was  right  in  his  direction. 
In  my  opinion  a  similar  rule  is  to  be  ap- 
plied hero.    I  think  that  in  this  case  my 

(1)  Law  Kep.  7  C.P.  630. 
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brother  Brett  was  right:,  and  that  there 
was  at  the  trial  no  misdirection. 

Gboye,  J. — I  have  had  some  doubts  in 
this  case  which  have  not  been  wholly 
removed  by  Alexander  v.  Vanderzee  (1) ; 
there  the  words  upon  which  the  dispute 
arose  were  ''for  shipment  in  June  and 
[or]  July/'  and  they  had  no  doubt  a 
mercantile  meaning.  The  difficulty, 
which  I  have  experienced  in  the  present 
case,  is  to  see  how  the  words  at  the  end 
of  the  invoice  can  be  deemed  to  be  words 
of  mercantile  usage,  and  how  they  are 
capable  of  being  construed  according  to 
mercantile  meaning.  The  word  ''  week  " 
is  of  ordinary  and  common  occurrence, 
and  is  not  used  in  a  sense  peculiarly 
mercantile.  It  has  been  a  great  question 
in  my  mind  whether  the  words  at  the  end 
of  the  invoice  ought  not  to  be  construed 
most  strongly  against  the  plaintiff  ac- 
cording to  the  principle  contained  in  the 
maxim,  verba  cha/rtarumforHua  acdpvuniur 
contra  proferentem;  but  the  case  of  Alex» 
a/nder  v.  Vamderzee  (1)  has  gone  far  to  re- 
move my  doubts,  which  are  not  sufficiently 
strong  to  induce  me  to  dissent  from  the 
opinions  of  my  learned  brothers. 

Bbett,  J. — The  defendant's  counsel 
contends  that  I  ought  not  to  have  left  to 
the  jury  the  question  as  to  the  construc- 
tion of  the  invoice.  If  I  were  bound  to 
construe  the  document,  I  should  be  of 
opinion  that  the  time  at  which  payment 
was  to  be  made  was  some  period  fairly 
between  six  and  eight  weeks  &om  the 
let  of  May;  and  even  in  that  case  it 
would  be  a  question  for  the  jury  whether 
the  day  on  which  the  action  was  beguui 
namely,  the  18th  of  June,  was  not  fairly 
between  six  and  eight  weeks.  But  a 
phrase  may  *have  a  mercantile  meaning, 
although  it  is  in  itself  insensible  and  even 
ungrammatioal.  In  Alexanderv,  Vanderzee 
(1)  the  form  of  question  submitted  to  the 
jury  was  very  similar  to  that  which  I  left 
to  the  jury  in  the  present  case.  I  think 
that  the  construction  of  the  ambiguous 
language  in  the  invoice  was  for  the  jury, 
and  that  they  arrived  at  a  right  conclusion 
as  to  its  meaning. 

IMe  refused. 

Attorneys — John  Leigh,  Manchester,  for  plaintiff; 
Shaw  &  Tremellen,  agents  for  P.  &  J.  Watson, 
Bury,  for  the  defendant. 
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DICEnrSON    V.    WLtT 

TOUHOBB. 


Penalty — Mine — Neglect  of  2 
23  ^  24  Vict.  c.  151.  se.  10, 22—. 

As  a  general  rule  no  penal  o 
are  incurred  where  there  hat  h 
sonal  neglect  or  defauU^  and  c 
is  esserdial  to  am,  offence  imd 
enacUnent^  wileas  a  contrary  im 
pears  by  express  hmgua^e  m 
inference. 

!Z%0  23  ^  24  Vict.  c.  161.  s.  \ 
as  a  general  rtde  to  be  observe 
mine  by  the  ovmer  and  agent^  tk 
safety  lamps  are  required  to  hi 
mine  they  shall  be  examined  a 
locked  by  a  person  duly  auihorim 
22  enacts  that  if  amy  general  r 
neglected  or  wilfully  violated  by 
agent,  or  viewer ^  he  shall  be  Uabl 
mary  penalty. 

Safety  lamps  were  given  out  i 
which  the  above  Act  applied  wi 
duly  locked;  a  competent  Icm 
been  appoinled,  amd  there  was  t 
defavli  in  either  the  owners  or  \ 
tlie  mme : — ^Held,  that  the  owm 
agent  of  the  mine  were  not  liahl 
victed  under  the  above  statute. 

[For  the  report  of  the  abci 
43  Law  J.  Rep.  (n.s.)  M.O.  2fi 
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Attorney — Articled  Clerk  — 
Office— Employm^t—2d  8f  24 1 
s.  10. 

The  appointment  as  clerk  to 
both  an  office  and  an  employm^en 
^  24  Vict  0.  127.  s,  10 ;  and  i 
service  of  a  derk  under  articles  to 
is  insufficient^  when  the  clerk  ali 
appointment  of  clerk  to  a  vestry, 

E.  E.  Greville  was  articled  ai 
Mr.  A.  D.  Michael,  a  solicitor,  in 
1871;   his  father,  who  had  b 
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cleric  to  the  pariBh  of  Wandsworth,  died 

in  Harcb,  lo72,  leaving  his  widow  and 

ihree  sons  <|aite  unprovided  for.     The 

care  and  maintenance  of  the  widow  and 

the  two  yonnger  sons  devolved  to  a  great 

ortent  upon  E.  E.  (}revill^  who  found  nim- 

aelf  unable  to  continue  serving  his  articles, 

unlees  he  could  at  the  same  time  obtain 

some  income  which  would  allow  him  to 

Htq  ind  heh>  to  support  his  family.  Upon 

Hie  death  of  hisfi^er,  £.  E.  Greville  was 

elected  by  the  vestry  to  the  vestry  clerk- 

aliipofthe  parish  of  Wandsworth;  there- 

munerataon  attached   to  the  office  was 

ailMrat  1002.  a  year,  and  without  it,  since 

lio  had  no  salary  as  articled  clerk,  he  would 

li&Te  been  obliged  to  break  his  articles  and 

find  a  situation  with  a  salary.    After  the 

S^  ai  April,  1872,  E.  E.  Greville  con- 

4ixiiied  to  hold  the  office  of  vestry  clerk. 

'X'tie  woik  was  done  in  the  evening,  with 

osie  0?  two  very  trifling  exceptions  not 

ttnKmnting  in  the  aggregate  to  more  than 

time  and  a  half  days,  and  he  had  never 

l^een  absent  without  the  consent  of  his 

piincipa],  the  said  A.  D.  Michael,  at  whose 

ofioe  he  attended  as  an  ordinary  clerk. 

S.  E.  Greville  was  admitted  to  the  in- 
temediate  examination  by  the  examiners 
^the  Incorporated  Law  Socie^ ;  but  the 
examiners  intimated  to  him  that  it  was 
not  their  intention  in  anv  event  to  grant 
'^  a  certificate  of  havmg  passed,  until 
^  Court  should  have  made  some  order 
*•  to  the  sufficiency  of  his  service  under 
'^Articles. 

flie  above  fiacts  being  stated  in  affidavits 
^^^  B.  GreviUe  and  A.  D.  Michael, 

^*«  Atiomey-Oeneral  (Sir  H.  James) 
7^]J^oved  for  a  rule,  calling  upon  the  In- 
^^P^^ftwAed  Law  Sociefy  to  shew  cause  why 

f®^^  deoned  sufficient. — ^It  is  contended, 
(l?^  the  authority  of  Ex  parte  Peppercorn 
^^  that  the  service  of  E.  E.  Greville  was 
•J*^^*ient.  The  proper  mode  of  constru« 
^  tlie  28  A  24  Vict.  c.  127.  s.  10  (2),  is 

^)  95  Uiw  J.  Bep.  (k.8.)  0 J*.  289 ;  s.  d.  Law 
**^  1  CP.  473. 

(^)  23  ft  84  Viet  c  127.  e.  10,  enacts  that  *'No 

^**^  hcnafter  boimd  by  articles  of  clerkship  to 

^  ^Uoniej  or  solicitor  shall,  during  the  term  of 

M^^^  BMitioned  hi  such  articles,  hold  any  office 


hv  reading  the  words, ''  other  than  the  em- 
ployment of  clerk  to  such  attorney,"  as 
^^  inconsisteni  with  the  employment  of 
clerk  to  such  attorney."  This  will  give  a 
reasonable  construction  to  the  statute,  and 
the  service  of  E.  E.  Greville  will  then  be 
sufficient;  for  his  employment  as  vestry 
clerk  was  certainly  not  inconsistent  with 
the  performance  of  his  duties  as  articled 
derk.  The  appointment  of  clerk  to  the 
vestry  has  obbged  him  to  ipake  himself 
conversant  with  the  law  as  to  parishes 
and  charities  (3).  It  is  not  wished  to 
raise  the  question,  whether  the  present 
moment  is  the  proper  time  for  the  Law 
Society  to  take  the  objection  that  the  ser- 
vice was  insufficient. 

Garth  {Murray  with  him),  for  the  In- 
corporated Law  Society,  who  appeared 
to  shew  cause  in  the  first  instance,  was 
stopped. 

CoLBEiDGB,  C.J. — ^I  regret  to  be  com- 
pelled to  come  to  the  conclusion  that  the 
service  of  E.  E.  Greville  has  been  insuf- 
ficient. I  think  that  his  appointment  was 
within  the  words  of  23  &  24  Vict.  c.  127. 
s.  10,  and  that  he  has  both  held  such  ap 
office,  and  engaged  in  such  an  employment 
as  are  forbidden  by  that  statute.  It  is 
a  hard  case;  but  to  construe  the  sta- 
tute in  ^Etvour  of  the  applicant  would 
be  to  verify  the  saying  that  **  hard  cases 
make  bad  law."  The  fisu^ts  in  Ex  parte 
Peppercorn  (1)  were,  as  is  intimated  in 

or  engage  in  any  employment  whatsoever  other 
than  the  employment  of  clerk  to  such  attorney  or 
solicitor,  and  his  partner  or  partners  (if  any)  in 
the  business,  practice  or  employment  of  an  attorney 
or  solicitor,  save  as  by  the  first  hereinbefore  men- 
tioned Act  or  this  Act  otherwise  provided;  and 
every  person  bound  as  aforesaid,  shall,  before  being 
admitted  an  attorney  or  solicitor,  prove  by  the 
affidavit  required  under  section  14  of  the  first 
hereinbefore  mentioned  Act,  that  he  has  not  held 
any  office  or  engaged  in  any  employment  contrary 
to  this  enactment,  and  the  form  of  such  affidavit 
as  aforesaid  shall  be  varied  by  such  addition 
thereto  as  may  be  necessary  for  this  purpose." 

(8)  The  appointment  and  duties  of  a  vestry 
clerk  are  regulated  by  18  &  14  Vict.  c.  57.  ss. 
Stind  7. 
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tbe  judgment,  very  pecnliar :  in  that  case 
the  articled  clerk  had  held  the  office  of 
steward  to  a  manor,  which  was  part  of  the 
property  of  his  fomilj,  and  in  which  he 
himself  had  an  interest.  We  do  not  ques- 
tion that  decision,  which  appears  to  have 
heen  pronounced  with  the  concurrence  of 
the  tiud^es  of  the  Queen's  Bench ;  but  I 
repeat,  that  the  fiewsts  were  very  peculiar, 
and  we  cannot  take  the  judgment  in  that 
case  as  guiding  our  decision  in  this. 

Keatino,  J.,  Brett,  J.,  and  Dekman^  J., 
concurred. 

Rule  refused. 


Attomoys — A.  B.   Michael,  for  the   applicant; 
Williamson,  for  the  Incorporated  Law  Society. 


1873. 
No\r.  25 


.} 


TUENEE  v.   GOULDEN. 


Negligence — Action,  when  maintainable 
— Valuer — Arbitrator — Interrogatories. 

The  plaintiff  purchased  the  goodwill, 
stock  and  effects  of  a  business  at  a  valuation, 
the  amount  of  which  was  to  be  fixed  by 
valuers,  one  to  be  appointed  on  each  side 
for  thai  purpose,  and  in  case  of  difference 
by  an  umpire  to  be  chosen  by  the  valuers. 
The  plaintiff  employed  the  defendant  as  his 
valuer,  and  the  defendant  and  the  valuer 
appointed  by  the  vendor  fixed  between  them 
the  annount  of  valuation.  In  an  action  for 
negligence  in  making  such  valuation,  by 
which  the  value  of  the  goodunll  wa^  fixed 
too  high,  the  plaintiff  applied  to  administer 
interrogatories  to  the  defendant  to  ascertain 
the  basis  on  which  he  had  agreed  with  the 
valuer  of  the  vendor  to  calcidate  the  valua^ 
tion : — Held,  that  the  defendant  had  not 
acted  in  the  matter  as  an  arbitrator,  but  as 
a  valuer  only,  and  was  therefore  liable  to 
his  employerfor  negligence,  and  the  plaintiff 
axxoi'dingly  was  allowed  to  administer  the 
interrogatories. 

The  plaintiff  purchased  the  goodwill, 
stock  and  fixtures  of  a  Mr.  Robert  Turner, 
a  bookseller,  at  Aldborough,  at  a  valua- 
tion to  be  agreed  upon  by  two  valuers, 
one  to  be  appointed  on  each  side  for  that 


purpose,  and  in  case  of  differenoe 
umpire  to  be  chosen  by  the  valuers 
plaintiff  employed  the  defendant,  a^ 
to  act  as  his  valuer,  and  Mr.  Tun 
pointed  a  Mr.  Holmes  as  his  valuei 
two  valuers  fixed  the  sum  of  195L 
value  of  the  goodwill,  the  sum  of 
as  the  value  of  the  stock-in^trad 
the  sum  of  102?.  14s9.  as  the  value 
fixtures.  It  was  suggested,  on  th 
of  the  plaintiff,  that  the  defendaz 
been  guilty  of  negligence  in  valui] 
goodwill,  in  this  respect — ^that  1 
agreed  with  Mr.  Holmes  to  *  tali 
year's  net  profits  of  the  business 
average  of  the  then  three  preceding 
as  the  value  of  the  goodwill,  the 
dant  and  Mr.  Holmes  took  by  n 
the  average  of  three  former  years  i 
of  the  three  last  years  of  profits,  a 
so  doing  the  goodwill  was  valued 
high  a  value.  The  present  actio 
brought  against  the  defendant  for  ti 
gligence  of  his  in  so  making  the  vali 
whereby,  as  the  plaintiff  tdleged,  1: 
a  larger  sum  than  he  ought  for  tli 
goodwill  In  order  to  support  £he 
tiff's  case  it  was  necessary  to  a» 
the  basis  on  which  the  valuation  ha 
made,  since  the  certificate  of  the  "^ 
only  stated  the  sum  agreed,  and  d 
shew  how  it  was  arrived  at.  S*< 
purpose  the  plaintiff  applied  for  Ic 
administer  interrogatories  to  the 
dant,  and  the  interrogatories  pr 
were  framed  to  discover  the  basis  ; 
upon  between  the  two  valuers  fior 
the  value.  The  application  for  Hie 
rogatories  was,  in  the  first  instance 
at  Chambers,  but  Martiu,  B.,  refei 
to  the  Court.  Accordingly, 

Lumley  Smith  now  applied  for 
to  deliver  such  iuterrogatories. — It 
mitted  that  if  the  defendant  stood 
position  of  an  arbitrator,  the  p 
would  not  be  able  to  maintain  this 
— Pappa  V.  Rose  (1).  But  the  def 
was  merely  employed  as  a  valuer, 
such  was  liable  for  negligence—^ 

(1)  41  Law  J.  Rep.  (n.s.)  C.P.  U;  8 
Rep.  7   CP.  32,  and  in  Exch.  Ch.  41 
Rep.  (n.8.)  CJ».  187;  b.  c.  Law  Rep.  7  CJ 
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T.  Be^Aam  (2)  and  OdUiru  y.  OoUins  (8)  ; 
ttd^lne  charge  against  the  defendant  in 
tho  pz^esent  case,  is  not  for  want  of  skill, 
\hX  only  for  negligence. 

E^tfniUan  shewed  cause  in  the  first  in- 
tkmoe. — ^The  present  case  does  not  fall 
inthin  Jenkin$  y,  *Beiham  (2),  bat  rather 
within  Pappa  t.  Rose  (1).     Besides,  the 
tttnre  of  these  interrogatories  is  to  dis- 
clnee  what  tookplace  between  the  defen- 
dant and  Mr.  Holmes,  the  other  vainer, 
*o  that  the  answer  might  affect  the  lia- 
i'^iy  of  a  third  party,  and  such  interro- 
r^^ries  ought  not  therefore  to  be  allowed 
^thout  shewing  special  circumstances — 
y.  Jenkins  (4). 


^^UBIDGS,  C.J. — I  am  of  opinion  that 
is  is  a  case  in  which  interrogatories 
^^OQld  be  allowed  to  be  put  to  the  de- 
^'^dant.  If  he  had  been  acting  as  on 
^'^^trator  in  the  matter  I  should  have  had 
^•^Jie  doubt  about  it,  but  the  case  of 
CO^'***  V.  CoUins  (3)  seems  good  autho- 
^"^  ibr  holding  that  the  defendant  was 
^Ot  in  the  situation  of  an  arbitrator,  but 
'yaluer  only.  That  case  ¥ras  acted  on 
the  Court  of  Exchequer  in  Boss  v. 
*«l«Aam  (5),  and  both  those  two 


7. 


cases 

reoojgnised  as  law  by  the  Court  of 

I's  Bench  in^  Hopper  (6),  although 

Court  distinguished  them  from  that 

fy  and  did  not  act  upon  thcib.     There 

point  is  thus  well  expressed  by  Cock- 

C.  J^    **  I    am    not    disposed    to 

2iiarrel,"  he  says,  *'  with  the  decisions  in 
k>lUns  y.  CoUins  (3)  and  Boss  y.  Helsham 
C®)f  hat  I  must  say  that  the  language 
in  those  cases  ought  not  to  be  under- 
to  control  procc^ngs  which  have 
taken  to  determine  the  amount  of 
ipensation  or  yalue  to  be  receiycd  by 


(3)  15  Com.  B.  Bep.  1G8 ;  8.  c.  24  Law  J.  K^p. 

f  ^)  36  Bear.  806 ;  8.  c.  28  Law  J.  Rep.  (n.s.) 

1S4. 
^*)  aa  Law  J.  Bep.  (h.8.)  C.P.  268 ;  s.  c.  Law 
«  CJ>.  738. 

^J^)  36  Iaw  J.  Bep.  (k.s.)  Exch.  20 ;  s.  c.  Law 
"^^^  2  ExdL  72. 

^J^)  36  Law  J.  Bep.  (ka)  Q.B.  97 ;  s.  c  Law 
^^*  ^  Q.B.  387. 


one  of  the  parties  where  the  matter  ap- 
pears to  possess  the  character  of  a  judicial 
enquiiy,  and  the  parties  would  be  entitled 
to  bring  eyidence  before  the  arbitrator  or 
nmpire."  There  does  not  appear  to  be 
anything  of  that  kind  in  the  case  which 
is  now  before  us.  If  the  two  yaluers 
arriyed  at  the  same  figures  there  was  no 
dispute  between  them.  If  they  could  not 
agree  an  umpire  was  to  be  had  recourse 
to,  and  no  doubt  in  that  case,  there  beiug 
then  a  dispute,  he  would  be  an  arbitrator 
in  the  striot  sense  of  the  word.  As  it  is, 
the  two  yaluers  agreed,  and  there  was  no 
arbitration.  I,  therefore,  am  of  opinion 
that  it  is  right  to  allow  the  interrogatories 
to  be  put. 

Keatinq,  J. — I  am  of  the  same  opinion, 
although  I  hayo  arriyed  at  that  conclusion 
not  without  some  considerable  doubt. 

Brett,  J. — ^It  is  neoessaiy  to  consider 
in  what  character  this  action  is  brought 
against  the  defendant.  If  it  be  brought 
against  him  for  negligence  in  his  conduct 
as  an  arbitrator,  I  do  not  think  it  will 
lio  (7).  But  eyen  if  it  would,  I  think  if 
the  defendant  stood  in  the  position  of  an 
arbitrator  he  could  not  for  any  purpose 
be  asked  to  state  the  grounds  on  which 
he  came  to  his  decision,  and  therefore  if 
the  defendant  acted  as  arbitrator  these 
interrogatories  certainly  ought  not  to  bo 
administered.  When,  however,  a  person 
undertakes  to  carry  on  a  business  for 
reward,  he  is  bound  to  bring  adequate  skill 
and  reasonable  attention  to  such  business, 
and  for  want  of  either  of  these  an  action 
will  lie  against  him ;  and  if  such  an  action 
be  brought,  there  is  no  reason  why  in 
such  action  these  interrogatories  should 
not  be  allowed.  The  question  is  therefore 
reduced  to  whether  the  defendant  acted 
as  arbitrator,  or  whether  as  a  yaluer  who 
had  held  himself  out  as  such  for  reward. 
Now  the  defendant  professed  to  be  a 
yaluer  by  trade,  and  what  the  defendant 
was  employed  by  the  plaintiff  to  do  was 
to  act  for  the  plaintiff  in  fixing  the  sum 
which  the  plaintiff  was  to  pay  for  the 
goodwill  of  a  business.  It  is  true  that 
there  was  another',  yaluer  for  the  seller, 
and  these  two  were  between  them  to 

(7)  Bee  the  TharsiB  Sulphnf  and  Copper  Com* 
pany  Vt  Loftus,  42  Law  J.  Bepi  (n.s.)  CP.  6. 
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fix  the  price,  and  if  they  differed  the 
amount  was  to  be  determined  by  an 
umpire.  The  question  is  whether  in  so 
fixing  the  price  the  defendant  acted  as  an 
arbitrator.  If  it  had  not  been  for  the 
case  of  CoUina  v.  OolUns  (3)  I  should  have 
had  some  doubt  about  the  matter,  but  I 
think  that  that  case  is  a  distinct  autho- 
rity that  the  defendant  did  not  act  as  an 
arbitrator.  It  is  true  that  case  turned 
on  the  Common  Law  Procedure  Act, 
1854,  but  when  we  look  at  it  after  Be 
Hopper  (6)  it  seems  to  me  that  we  must 
now  take  it  that  where  valuers  are  em- 
ployed to  fix  the  price  to  be  received  by 
one  of  the  parties  so  employing  them, 
and  if  they  differ,  an  umpire  is  to  be  ap- 
pointed, there  is  no  arbitration  until  there 
is  a  difference  and  an  umpire  has  been 
appointed.  Therefore  if  the  defendant  has 
acted  in  this  matter  without  due  care  or 
skill  he  is  liable  to  an  action,  and  on  prin- 
ciple these  interrogatories  ought  to  be 
allowed. 

Dbnman,  J. — I  also  am  of  opinion  that 
these  interrogatories  should  be  allowed, 
but  I  do  not  found  my  judgment  on  the 
character  of  the  defendcuit,  for  as  at  pre- 
sent advised  I  do  not  hold  that  an  arbi- 
trator, if  liable  to  an  action,  as  he 
certainly  may  be  for  acting  corruptly,  is 
privileged  firom  disclosing  the  grounds  on 
which  he  decided.  I  cannot  but  think 
that  the  privilege  applies  only  to  cases 
inter  partes^  and  not  as  to  third  persons 
who  may  be  required  to  justify  their  con- 
duct, and  be  liable  to  be  interrogated  as 
to  the  same.  It  is  unnecessary  to  deter- 
mine that  in  the  present  case,  for  here  it 
most  be  assumed  that  there  is  a  good 


cause  of  action,  and  the  interr 
are  certainly  admissible  and  ong 
allowed. 

Eideal 

Attorneys- -Sharp,  Fiarken  &  Co.,  ibi 
R.  Sherwood,  for  defendant 


1873. 
Nov.  20 


.} 


HOBBS  (appeUani)  v 
(respondent). 


Local  Ooveniment  Aci^  1858— 
Vict  c,  98.  8,  34 — Local  Board  q 
-^Bye-lawe — New  Building, 

The  occupier  of  a  house  in  a 
which  a  local  board  was  constiiui 
the  Local  Oovemment  Act^  1858  i 
Vict.  c.  98),  caused  a  small  huUdi/i 
had  been  erected  against  the  wa 
yard  belonging  to  his  house^  to  he 
to  another  side  of  the  yard^  usii 
reconstruction  other  paHs  of  Uu 
the  yard  for  two  siaes  of  ii^  but 
respects  substantially  the  same  ^ 
as  were  used  to  form  it  origvnai 
wall  of  the  yard  had  been  hui 
the  formation  of  the  local  board 
that  the  building  so  reconsiruc 
a  new  building  fvithin  the  msi 
section  34  of  the  Local  Oovemn 
1858,  OAid  of  a  bye-law  made  then 
such  local  boards  which  required 
be  given  to  the  surveyor  of  the  boa 
the  erection  of  any  new  building^ 

[For  the  report  of  the  above 
43  Law  J.  Bep.  (n.s.)  M.C.  21,] 
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MEGBATH  V.  QBAT. 
OBAT  V.  MEaBATH. 


BaUor  and  Oredilor — Banhrupicy  Acty 
«» (82  ^  33  T^.  c.  71),  88.  49,  50, 125, 
Wf— iefooM  cf  one  of  two  Joint  Debtors — 
^^pdtdble  SeUoff— Evidence  of  Trust. 


49  and  50  of  the  Bankruptcy 

f^  1869  (32  ^  33  Vict.  c.  71),  which  re- 

*^fe  fo  the  effect  of  an  order  of  dischargoy 

^9^  to  discharges  under  proceedings  in 

^IjSPfiiation  under  sections  125  and  126,  and 

*••  nies  and  forms  relative  to  them ;  and 

^^^^^gvienily  an  order  of  discharge  in  all 

J**««  cases  releases  only  the  debtor  in  whose 

^^^  **  *•  ^en,  and  not  his  solv&nP  co^ 

.   .-^.  and    H,f  who  were  partner s,   and 

^^*^y  liable  to  O.  on  a  hill  of  exchange 

J^^^W  by  ihem  for  goods  sold,  dissolved 

•"^HeivAip,    and    after   their    acceptance 

?^  been  dishonoured  H.  filed  his  peti. 

j^*  for  liquidation  by  arrangement  vnder 

T^iankruptcy  Act,   1869,   and  a  com- 

l^^^^km  was  accepted  by  his  creditors  amd 

^^  V<*iidj  <^^  ^'7  lo  whom  O.  had  en* 

^1^^^  ^   hiUf  proved  wider   the   Uqui- 

I^H>ii^  and  received  the  composition,     O, 

^^^self  afterwards  filed  his  petition  for 


liquidation  by  arrangement  under  the  Bank* 
ruptoy  Act,  1869,  and  a  composition  was 
agreed  to  and  paid,  the  trustee  being  atUho' 
rised  by  the  creditors  to  iramfer  to  0,  the 
debts  which  were  set  forth  in  a  schedule,^ 
annexed,  but  which  did  not  include  the  Ua- 
bUity  of  M,  in  respect  of  the  a^cceptances 
given  by  him  and  H.;  the  reason  for  such 
omission  being  that  B,  was  at  that  time  the 
holder  of  the  bill,  and  the  debt  was  con" 
sidered  by  the  trustee  of  O.^s  estate  of  no 
value,  and  not  from  any  intention  of  re* 
serving  to  the  trustee  any  right  in  respect  of 
it.  The  bill  was  afterwards  given  by  B,  to 
O,,  and  in  an  action  against  O,  by  M,  for 
a  debt  due  to  him  separately,  0.  set  off 
what  was  due  to  him  on  the  said  acceptance 
of  M.  and  H,  in  an  equitable  plea  of  set* 
off: — Held,  tlwi  the  discharge  ofH.  under 
the  liquidation  by  composition  under  the 
Bankruptcy  Act,  1869,  did  not  release  M,^ 
but  left  him  liable  to  O.,  wlio,  whether  the 
right  to  sue  for  it  was  legally  in  him  or  in 
his  trustee  in  trust  for  him,  might  maintain 
such  equitable  plea  of  seUoff, 

Held  also,  that  in  order  to  establish  the 
trust  for  0,,  evidence  was  admissible  as  to 
the  reasons  why  M.*s  liability  in  respect  of 
the  bUl  had  not  been  inserted  in  the  schedule 
to  the  resolution  of  0*8  creditors  to  OMept 
the  composition^  and  also  that  such  resolu' 
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tion  had  been  founded  on  a  proposal  hy  O. 
to  pay  such  composition  in  consideration 
that  the  trustee  should  he  authorised  to 
transfer  to  0,  any  debts  vested  in  him  which 
had  not  been  realised. 

These  were  cross  actions.  In  Megrath 
V.  Gray  the  plaintiff  sought  to  recover 
G4il.  Ss,  lOd.y  the  balance  dae  for  money 
lent,  and  the  question  was  as  to  the  right 
of  the  defendant  to  set  off  various  sums 
of  money  paid  to  the  Adelphi  Bank,  Liver- 
pool|  in  respect  of  two  acceptances — one 
for  24/91,  19s,  1(2.,  and  the  other  for 
167Z.  7s, — ^given  to  the  defendant  by  the 
plaintiff  and  George  Highton,  the  plain- 
tiff's  co-partner  in  trade,  and  which  raised 
the  point,  inter  alia^  whether  a  release  of 
Highton  by  his  creditors  on  the  occasion 
of  a  liquidation  by  arrangement  under 
section  126  of  the  ^Bankruptcy  Act,  1869, 
was  a  release  of  the  plaintiff  Megrath, 
who  had  been  jointly  liable  with  him  on 
these  two  bills. 

In  Gray  v.  Megrath  the  plaintiff  Gray 
sought  to  recover  the  amount  due  to  him 
in  respect  of  these  two  acceptances. 

The  action  of  Megrath  v.  Oray  was  tried 
before  Brett,  J.,  at  Liverpool  at  the  Sum- 
mer Assizes,  1872,  when  a  verdict  was 
entered  for  the  plaintiff  for  702.,  subject 
to  the  opinion  of  the  Court  on  a  special 
case ;  and  the  action  of  Oray  v.  Megrath 
was  tried  before  the  Judge  of  the  Liver- 
pool Passage  Court,  when  a  verdict  was 
entered  for  the  plaintiff  for  the  sum 
claimed,  with  leave  to  the  defendant  to 
move,  pursuant  to  which  a  rule  nisi  was 
obtained  to  enter  a  verdict  for  the  de- 
fendant or  to  reduce  the  amount  of  the 
verdict,  on  the  ground  that  on  the  facts 
proved  the  plaintiff  made  out  no  title  to 
sue  on  the  bills  in  question,  and  that  the 
release  of  Highton  operated  as  a  release 
of  the  defendant  Megrath,  or  to  reduce 
the  verdict  to  the  amount  for  which  Gray 
the  plaintiff  was  made  liable  on  such  bills 
to  the  Adelphi  Bank.  The  special  case 
and  the  rule  were  argued  together  in 
Michaelmas  Term  last  by 

(7.  BusselljW.H,  Butler,  and  T,  H".  James, 
for  Megrath. 

HerscheU  and  Ghdly,  for  Gray. 

The  facts  and  the  arguments  are  ftilly 


stated  in  the  judgment  of  the  0 
addition  to  the  authoritieB  mei 
the  judgment,  the  following  n 
during  the  argument,  namely, 
point  that  bankruptcy  indndeid 
liquidation  by  arrangement  an< 
sition — Exparte  Rartel,  re  Thorp 
on  the  point  on  which  the  Court  < 
no  opinion,  viz.,  as  to  the  debt  i 
Gray  under  the  resolution  of  his  i 
and  as  to  a  court  of  law  not  rel 
deed  in  order  to  give  effect  to  an 
to  pass  anything  under  it — Perez 
(2),  Teed  v.  Johnson  (3),  and 
Harrop  (4). 

Our,  ad 

The  judgment  of  the  Court  (5 
Jan.  12)  deHvered  by — 

LOBD     COLBBIDOB,     C.J. — ^In 

case   the    plaintiff  sued    the   c 
for  goods  sold  and  delivered,  fc 
lent,  &c.,   and  the  defendant, 
other   pleas,   pleaded  a    plea  < 
and  a  plea  upon  equitable  gron 
before   the    accruing   of  the  c 
action,   &c.,  the  pkontiff  was 
to  the    defendant  in  an  amoa 
to  the   plaintiff's    claim  for,  i 
afterwards,   and   after    the  Ba 
Act,  1869,  &c.,  the  defendant  si 
a  general  meeting  of  his  credito 
section  125  of  the  said  Act,  andt 
a  trustee  was  appointed,  and 
trustee  sold  to  the  defendant 
and  claim  due  from  the  plainti 
said  trustee  in  respect  of  the 
debt^by  the  plaintiff  to  the  defen 
&c.\  and  the  plaintiff  has  not 
said  debt  or  any  part  to  the  sai* 
or  to  the  defendant,  &c.,  and 
fondant  is  willing  to  set  off,  i 

(1)  42  Law  J.  Bep.  (n.s.)  Bankr.  84. 

(2)  1 1  Exch.  Eep.  506 ;  8.  o.  25  La^ 
(n.s.)  Exch.  65. 

(3)  11  Exch.  Eep.  840;  s.  c.  25  La 
(n.s.)  Exch.  110. 

(4)  6  Hurl.  &  N.  768 ;  8.  c  80  Li 
(n.8.)  Exch.  273,  and  in  Exch.  Ch.  1  B 
262 ;  8.  c.  31  Law  J.  Bep.  (n.8.)  Exch.  • 

(5)  Lord  Coleridge,  C.J.;  £eatiii£p, 
J. ;  and  Deoman,  J, 
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ptrtiGiiIare  of  set-off  were  for  goods,  and 
tat  money  paid  to  the  Adelphi  Bank  in 
respect  of  two  acceptances  given  to  the 
de&ndant  by  the  plaintiff  and  one  George 
fiigliton,  then  the  plaintiff's  co-partner 
in  tmde. 

In  the  cross  action  of  Oray  y.  Megrathy 
the  plaintiff  Gray  sued  the  defendant  to 
recover  the  baliuu»  doe  in  respect  of  the 
nooeptances  mentioned   in  the  eqnitable 

Slea  of  set-off  in  the  first  action,  t^ter  de- 
octing  a  dividend  received  ont  of  the 
estete  of  Highton.  In  the  first  action  the 
fiM3t8  were  steted  in  a  special  case.  They 
"w-ere  as  follows — 

PreTions  to  June,  1873,  after  the  disso- 
lution between  the  plaintiff  and  Highton, 
^^  plaintiff  Megrath  sold  goods  to  the 
^l^fendant,  and  received  in  payment  the 
yfendant's  acceptance,  and   afterwards 
■«t  the  defendant  701  Ss.  on  his  I.  0.  U. 
^  xneet  the  outstanding  acceptance,   of 
^hich  641.  8*.  lOd,  was  due  at  the  com- 
'■^onoement  of  this  action. 

The  plaintiff  was  formerlv  in  partner- 

•*^  with  one  Highton,  which  partnership 

^^^  dissolved  on  the  1st  of  May,  1870, 

^^bton  nnderiaking  to  pay  all  debts  and 

*^  indemnify  the  paintiff,  Ac.    Amon^ 

^^  liabilities  of  the  firm  of  Megrath  & 

^%hton  were  two  firm  acceptances  for 

^^l  19*.  U.  and  1672.  78,  respectively,  in 

^•▼onr  of  the  defendant  for  goods  sold  by 

*^  defendant  to  the  firm.     These  bills 

^^fe><B  indorsed  and  negotiated  by  the  de- 

^^i^dant^  and  at  makiriiy  were  in    the 

^"^nds  of  the  Adelphi  Bank  of  Liverpool, 

^nd  were  dishononred.      Shortly  after- 

^iBcds  Highton  filed  his  petition  under  the 

"•■Jkruptcy  Act,  1869,  for  liquidation  by 

^nnngement.    It  was  afterwards  resolved 

^hikrt  a  composition  of  lOa.  in  the  pound 

ilionld  be  accepted  in  satis&ction  of  the 

^fets  due  to  the  creditors  of  Highton. 

"^^^  Adelphi  Bank  voted  in  favour  of  the 

^^  iBsolution,  and  proved  for  an  amount 

nichdi^g  the  two  bills,  and  received  a 

w^idend  of  10«.  in  the  pound  in  respect 

^Jff^of.    The  defendant,  Ghi^y,  afterwards 

^^  his  petition  for  liquidation   by  ar- 

!***8'ement,  Ac.,  and  a  composition  of  Os. 

^  «Je  pound  was  accepted  and  paid.    The 

Adftlphi  Bank    also   proved   under  this 

'Ifll^^dation,  and  received  the  said  compo- 

OBOu.    The  circumstances  under  which 

5iw  Buaa.  4S.— OJ". 


this  composition  was  paid  were  as  follows 
— a  proposal  was  made  by  Gray  to  the 
comnMtteo  of  inspection,  and  made  known 
to  the  creditors  by  notice,  that  7«.  6d. 
and  Gd,  in  the  pound  should  be  paid,  and 
Is.  in  the  pound  should  be  secured  by 
promissory  notes  at  twelve  months,  and  in 
consideration  that  Gray  should  receive  an 
immediate  discharge,  and  should  have 
handed  over  to  him  the  books,  &c.,  and 
that  the  trustee  should  be  authorised  to 
transfer  to  Gray  any  debts  or  other  effects 
vested  in  him  ana  not  yet  realised.  A 
resolution  was  passed  that  if  by  the  1st 
of  October  the  debtor  should  pay  the 
78. 6d,  and  the  6d.  in  the  pound,  and  secure 
the  one  shilling  more  in  the  pound  by 
guaranteed  promissory  notes,  the  discharge 
of  the  debtor  should  forthwith  be  granted 
to  him,  and  the  trustee  be  thereupon 
authorised  to  transfer  the  debts  owing  or 
alleged  to  be  owing  by  the  persons  whose 
names  were  set  forth  in  the  schedule  an- 
nexed,  and  that  the  close  of  the  liquida- 
tion should  take  place  on  or  from  the  Ist 
of  October.  The  plaintiff's  liability  in 
respect  of  the  said  bills  of  exchange  was 
not  inserted  in  the  said  schedule,  because 
the  Adelphi  Bank  was  at  that  time  the 
holder  of  the  bills,  and  they  were  consi- 
dered by  the  trustee  of  Gray's  estate  as 
of  no  value ;  but  there  was  no  intention 
of  reserving  to  the  trustee  any  right  of 
action  in  respect  of  them.  The  bills  were 
given  up  by  the  Adelphi  Bank  to  the  de- 
fendant in  January,  1872.  No  claim  has 
been  made  against  the  defendant  in  respect 
of  them  by  the  trustee.  The  case  then 
set  out  an  arranged  summons  in  bank- 
ruptcy by  the  defendant  against  the 
plaintiff  in  respect  of  the  balance  due 
upon  the  said  bUls.  The  case  stated  that 
it  was  obje(jted  on  behalf  of  the  plaintiff 
that  evidence  was  not  admissible  as  to  the 
proposal  by  Gray,  and  as  to  the  reasons 
why  the  plaintiff's  liability  in  respect  of 
the  bills  was  not  inserted  in^the  said  sche- 
dule to  the  resolution,  but  which  evidence 
was  admitted,  subject  to  the  opinion  of 
the  Court  as  to  its  admissibility.  The 
question  for  the  opinion  of  the  Court  was, 
whether  on  the  pleadings  as  they  stood, 
or  on  any  other  state  of  them,  the  plaintifi* 
was  etLtitled  to  recover  the  said  sum  of 
6U.  Ss.  lOd. 
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Upon  this  case  it  was  argaed  for  Me- 
gratb,  the  plaintiff  in  the  first  action,  that 
his  jprvnia  facie  claim  for  642.  8*.  lOdf.  was 
made  out,  and  that  there  was  no  right  of 
8et-o£^  legal  or  equitable,  proved  against 
him ;  that  if  the  Adelphi  Bank  had  re- 
leased Highton,  it  was  by  a  release  subject 
to  the  attributes  of  a  common  law  release 
only,  which  had  therefore  released  the 
plaintiff,  for  if  there  was  a  release  it  was 
by  a  discharge  given  in  proceedings  for 
liquidation  by  composition,  under  section 
126  of  the  Bankruptcy  Act,  1869,'  and 
such  proceedings  are  not  proceedings  in 
bankruptcy,  and  such  a  discharge  is  not 
a  discharge  in  bankruptcy,  but  a  release 
at  common  law.  It  was  further  argued 
that  if  the  plaintiff  was  not  released  from 
the  debt  in  question  by  the  discharge 
given  to  Highton,  still  the  defendant 
could  not  set  off  against  the  plaintiff's 
claim ;  for  that  any  interest  which  the 
defendant  might  have  in  the  claim  against 
the  plaintiff  passed  to  his,  the  defendant's, 
trustee  under  the  proceeding  in  liquidation 
instituted  by  the  defendant,  and  such  in- 
terest, whether  it  was  a  joint  one  with 
Highton  or  his  trustee,  or  a  separate  one 
in  the  defendant,  had  not  been  re*trans- 
ferred  to  the  defendant  by  his  trustee ; 
that  this  debt  was  omitted  in  the  schedule 
to  the  resolution  passed  by  the  defendant's 
creditors,  and  therefore  did  not  pass  by 
«such  resolution  or  any  deed  executed 
under  its  authority;  that  no  evidence  could 
legally  be  admitted  to  shew  the  reason  of 
such  omission  or  the  intention  o  f  the  parties ; 
that  the  Court  was  in  effect  asked  to  reform 
the  resolution  or  deed  upon  such  evidence, 
but  that  a  common  law  Court  cannot  re- 
form adocument.  It  was  further  i^rged  that 
if  the  defendant  could  set  off  the  amount 
of  the  bills  or  any  balance  as  mere  holder 
of  the  bills,  he  had  only  become  such 
holder  afber  the  maturity  of  the  bills,  and 
was  therefore  subject  to  the  same  equities 
as  would  have  been  applied  against  the 
Adelphi  Bank,  and  could,  therefore,  re- 
cover or  set  off  at  the  most  only  one 
shilling  in  the  pound. 

On  behalf  of  the  defendant.  Gray,  it  was 
argued  that  the  debt  sought  to  be  set  off 
did  at  one  time  accrue  to  the  defendant, 
for  he  had  become  liable  to  pay,  and  had 
paid  in  respect  of  it  that  which  the  plain- 


tiff and  Highton  were  in  the  first  ] 
bound  to  pay;  that  such  cluin  hac 
been  extinguished  as  against  the  pla 
by  the  proceedings  between  Higktoxi 
liis  creditors,  but,  on  the  contrary,  \ 
proceedings  had  lefb  the  debt  origi: 
due  from  the  plaintiff  and  Highton  joi 
to  be  a  debt  recoverable  from  the  pla 
alone  ;  that  a  discharge  of  Highton  n 
proceedings  in  liquidation  by  oompofi 
was  a  discharge  in  bankruptcy,  and  tl 
fore  a  discharge  for  Highton  alone,  lea 
the  plaintiff  solely  responsible.  It 
then  argued  that  the  right  of  the  del 
ant  to  sue  or  set  off  was  re-transfom 
him  by  the  proceedings  under  hia, 
defendiant's  arrangement  in  liqaidal 
or  that,  by  reason  of  the  intention  of 
the  defendant's,  trustee,  of  his  cred 
and  himself,  of  which  evidence  was 
perly  admitted,  the  trustee  under 
liquidation  was  at  most  a  mere  trast€ 
him,  the  defendant,  and  that  he^  the 
fendant,  could  therefore  set  off  the  c 
by  way  of  equitable  set-off  against 
plaintiff's  demand.  It  was  further  n 
that  if  the  defendant  should  be  drivi 
rely  on  his  right  as  holder  of  the  bill 
was  not  a  mere  holder  by  transfer 
maturity,  but  a  holder  by  reason  o; 
being  a  party  to  the  biUs,  and  ha 
been  obhged  to  meet  liabilities  n 
them. 

Upon  these  arguments  it  appears 
Mcgrath's  claim  as  plaintiff  in  the 
action  is  not  disputed;  that  if  tin 
fendant  in  the  &?st  action  can  sn] 
his  claim  of  set-off,  and  if  he  relies  i 
it,  he  cannot  maintain  his  claim  as  p 
tiff  in  the  second  action  in  respect  al 
same  matter  on  which  he  has  so  re 
that  if  he,  the  defendant  in  the  first  ac 
fails  to  maintain  his  set-off,  it  mns 
either  on  the  ground  that  the  releai 
Highton  was  a  release  of  the  plainti 
that  the  right  of  action  against  the  p 
tiff  was  not  re-transferred  to  the  d 
dant ;  so  that  in  the  first  of  such  * 
no  one  could  maintain  an  action  ag 
the  plaintiff,  and  in  the  seoond 
the  defendant  would  be  a  wrong  p 
«tiff  against  Megrath;  and  in  ne 
case  could  the  defendant  in  the  firs 
tion  maintain  his  suit  as  plaintiff  ii 
second  action; 
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leBlioii,  therefore,  is,  whether 
b  in  the  first  action  cao  there- 
his  claim  of  set-off,  and  if 
to  an  amonnt  eqnal  to  the 
nm.  The  questions  for  de- 
are,  first,  whether  the  dis- 
ghton  in  his  liquidation  hy 
,  which,  it  is  to  be  observed, 
it  both  argnments  assumed 
1  given,  was  a  release  of  the 
ioivent  co-debtor,  or  whether 
m  released  only  Highton, 
wuntiff  to  be  the  sole  debtor ; 
%  if  the  latter,  whether  the 
18  defendant  in  the  right  of 
it  the  piaintiff  was  re-trans- 
I  defendant  under  his  liqui- 
mingement,  or  was  still  in 
T  had  lapsed,  or  was  legally 
9e,  but  held  by  him  as  trus- 
defendant.  The  answer  to 
ms  depends  upon  the  true 
of  the  Bankruptcy  Act,  1869. 
iatate  is  an  *'  Act  to  conso- 
imend  the  law  relating  to 
'  that  is  to  say,  that  where 
oiend  it  assumes  only  to  con- 
existing  law.  It  by  new 
*  repetition  gives  power  and 
bree  kinds  of  settlement  be- 
tor  unable  to  pay  his  debts 
his  creditors.  iHrst,  by  an 
of  bankruptcy,  ending  in  a 
Asets;  secondly,  by  a  liqui- 
rangement,  ending  also  in  a 
assets,  but  without  the  form 
[cation  of  bankruptcy;  and 
Kquidation  "by  arrangement. 
.  acceptance  by  the  creditors 
dtion  in  lieu  of  a  division  of 
ig  the  debtor  in  possession 
and  goods  or  assets.  The 
lay  not  improperly  be  called 
Taptcy.  It  is  governed  by 
ited  of  in  the  sections  from 
lection  124.  Section  48  em- 
Dourt  of  Bankruptcy,  under 
mstanoes  and  subject  to  cer- 
is,  to  grant  to  the  debtor  an 
barae.  Section  49  enacts  or 
I  what  such  order  shall  not 
at  it  shall  release  the  bauk- 
>n.50  enacts  that  the  order 
shall  release  only  the  debtor. 


The  second  mode  is  in  the  statute  set 
forth  in  section  125.  The  third,  in  like- 
manner,  in  section  126.  Both  these  may 
be  said  to  be  as  set  forth  in  the  statute, 
skeleton  schemes,  to  be  developed  by 
rules.  Such  development  is  carried  out 
in  the  rules  commencing  with  rule  252. 
The  first  kind  of  settlement  ends  in  a 
discharge  of  the  debtor  by  order  of  dis 
charge  given  according  to  section  48. 
And  so  likewise  do  the  other  two  kinds 
of  settlement  end  in  an  order  of  discharge. 
They  do  so  by  and  according  to  the  rules 
802  and  303,  and  in  the  forms  123  and 
124.  And  the  first  question  for  decision 
seems  tq  be,  whether  the  enaobnents  in 
sections  49  and  50  apply  only  to  a  dis- 
charge given  in  a  pure  bankruptcy  or  to 
all  the  discharges  given  under  and  by 
virtue  of  and  according  to  the  statute 
and  rules.  On  the  pne  siae  it  is  contended 
that  the  words  used  in  sections  49  and 
50,  like  those  in  all  the  earher  sections, 
confine  their  application  of  the  sections 
to  the  case  of  a  person  who  is  a  bankrupt 
*'  When  a  bcmkrujptcy  is  closed  the  hank' 
rupt  may  apply  to  tibe  Court  for  an  order 
of  discharge ''  (section  48).  "  An  order 
of  discharge  shall  not  release  the  bankrupt 
from  any  debt^"  Ac. ;  "  but  it  shall  re- 
lease the  bankrupt  from  all  other  debts," 
Ac.  (section  49).  "The  order  of  dis- 
charge shall  not  release  any  person  who 
at  the  date  of  the  order  of  adjudicaiion  was 
a  partner  with  the  ba^krupty**  Ac.  (sec- 
tion 50).  And  the  arrangements  spoken 
of  in  sections  125  and  126  are  specifically 
declared  "  not  to  he  in  bankruptcy,**  "  A 
debtor  unable  to  pay  his  debts  may  sum- 
mon  a  general  meeting  of  his  creditors, 
and  such  meeting  may  by  a  special  reso- 
lution, Ac.,  declare  that  the  afi&ira  of  the 
debtor  are  to  be  liquidated  by  arrangement, 
and  not  iti  bankruptcy,  Ac.  (section  125). 
**  The  creditors  of  a  debtor  unable  to  pay 
his  debts  may,  ioithout  am.y  proceedings  in 
bankruptcy,  by  an  extraordinary  resolu- 
tion, resolve  that  a  composition  shall  be 
accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor  "  (section  126). 
And  in  section  125,  sub-section  9,  it  is  in 
terms  enacted  that  "the  provisions  of 
this  Act  with  respect  to  the  discharge  of 
a  bankrupt  shall  not  apply  to  the  case  of 
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a  debtor  whose  affairs  are  under  liquida- 
tion hy  arrangement." 

On  the  other  side  it  is  said  that  the 
Act  and  rules  are  dealing  in  all  these- 
cases  with  a  debtor  who  is  insolvent ; 
that  by  rule  253  the  proceeding  under 
sections    125   and    126    ore  both  com- 
menced by  a  petition  of  the  debtor,  which 
is  to  be  according  to  the  form  No.  106  in 
the  schedule,  and  which,  therefore,  is  an 
allegation  by  the  debtor  that  he  is  unable 
to  pay  his  debts,  and  which  is  in  effect 
that  he  is  bankrupt ;  that  such  a  decla- 
ration is  an  act  of  bankruptcy ;  that  by 
the  statute  itself  it  is  so  treated,  for  by 
section  125,  sub-section  12,  and  by  the 
end  of  section  126,  the  Court  may  upon 
it  adjudge  the  debtor  a  bankrupt ;  that 
by  sub-section  7  of  section  125  it  is  en- 
acted that  *'  with  the  modification  here- 
inafter mentioned  all  the  provisions  of 
this  Act  shall,  so  far  as  the  same  are  ap- 
plicable, apply  to  the  case  of  a  liquidation 
by  arrangement  in  the  same  manner  as 
if   the    word    "bankrupt"    included   a 
debtor  whose  affairs  are  under  liquida- 
tion,  and  the  word  "bankruptcy"   in- 
cluded liquidation  by  arrangement ;  that 
sub-section  9  modifies  only  the  mode  in 
which  and  the  time  at  which  a  discharge 
of  the  debtor  shall  or  may  be  given  m 
proceedings   of  liquidation  by  arrange- 
ment;    that  such    modification  is  that 
mentioned  in  sub-section  7 ;  that  in  the 
case  of  liquidation  by  arrangement  under 
section  125,  sub-sectioii  10  clearly  applies 
sections  49  and  50  to  the  dischai^e  given 
under  section  125 ;  that  the  settlement 
under  section  126  is  no  less  a  liquidation 
by  arrangement  than  that  under  section 
125 ;  that  the  regulations  in  section  125 
are  made  with  respect  to  "  liquidations  by 
arrangement ; "  that  the  discharge  there- 
fore given  under  section  126,  according 
to  the  rules   102   and   103,  and  in  the 
forms  123  and  124,  is  made  subject  to 
those  regulations,  and  has  precisely  the 
same  effect  as  a  discharge  given  under 
section  125 ;   that  the  phrases   "  and  not 
in  bankruptcy"  in  section  125,  and  "with- 
out any  proceediDgs  in  bankruptcy"  in 
section  126,  apply  only  to  the  forms  of 
procedure;  that  the  word  "bankrupt" 
in  sections  49  and  50   includes    every 
debtor  who  is  made  subject  to  the  bank- 


ruptcy laws,  i.  e.  to  the  statatOy  n 
he  is  so  made  by  his  ovm  act  or  i] 
of  his  creditors.  It  is  undoabte 
there  is  great  force  in  both  these 
argument.  The  question  is,  whid 
prevail. 

Now  it  has  always  been  a  cardiiu 

of  bankruptcy  law  that  a  disohargi 

it  of  an  insolvent  debtor  unable  to 

debts  in  fall  does  not  release  hifrsoh 

debtor.  This  has  been  so  ever  dnoe 

claratory  Act,  10  Ann,  c.  15.  Eadi 

sive  Bankruptcy  Act  has  been  in 

measure  a  Consolidation  Acft^  a 

incorporated  this  principle.  It  is  a 

argument  in  &vour  of  the  defe 

contention  in  this  case  that  such,  i 

nal  principle  would  hardly  be  co 

from  any  £scharge  of  any  insolven 

without  express  terms.  It  is  also  s 

argument  that  a  Consolidation  > 

should  be  construed  rather  so  as  t 

tain  than  to  alter  the  existing  law. 

the  Bankruptcy  Act,  1861  (24  Ss  i 

c.  134,  by  section  161  it  is  stated  it 

order  of  discharge  shall  upon  takii 

discharge  the  hanJcrupt^*'  Ac^  and 

tion  163  "  the  order  of  discharge  s 

release  or  discharge  any  person  wl 

partner  with  the  ha/nhrwpt^^^  dbo.  T 

of  composition  authorized  by  thai 

is  described  in  section  194  as  a 

which  a  debtor  not  hemg  a  hankr\ 

veys,  &o.    It  was  therefore  argaei 

drew  v.  MackUn  (6),  that  a  relei 

composition  deed  of  a  debtor,  bei 

lease  not  in  bankruptcy,  released 

solvent  co-debtor.   The  case  is  bal 

reported,  but  the  arguments  whi 

been  urged  as  to  the  constructioi 

statute  now  under  discussion  tol 

been  obvious  to  the   Court    of 

Bench  as  applicable  to  that  sim 

tuto.       Their  decision,   therefon 

ruled  those  arguments,  and  held 

that  the  word  "bankrupt"   in 

161  and  163  of  that  Act  covered  tt 

a  release  in  a  composition  deed  d 

in  another  part  of  that  statute  a 

not  given  by  a  bankrupt — that  i 

given  by  a  person  not  formally 

cated  a  bankrupt.     That  case  sec 

(6)  6  B.&S.201;  b.  c  84  Law  J.  : 

Q.B.  89. 
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b  stc^ong  aiiihority  in  &Yoar  of  the  prepon- 
lanuQoe  of  the  argament  on  behalf  of  the 
lafexidant  Gray  in  this  case.    In  ex  parte 
!>tti'£^7ia»    (7)    the  Court  of  Appeal   in 
SAZ&kraptcy  held  that   the  filing  of  the 
^etd^ion  onder  role  252  of  the  present  sta- 
io.'fce  was  an  act  of  bankruptcy.  In  ex  parte 
Smi^nboU  (8)  the  contention  was  that  sec- 
tacm  73  in  the  Act  of  1869  did  not  apply  to 
Ixspntes  arising  in  proceedings  under  a 
~  of  composition,  entered  into  in  1868, 
it  was  said  section  72  is  confined 
proceedings  in  bankruptcy."     But  it 
neld  tt^^  it  was  applicable.     "The 
of  1869  gives  to  the  Court  of  Bank- 
Lptoj,"  says  Lord  Justice  James,  '*  juris- 
^iotion  to  oetermine  all  questions  for  the 
distribation  of  assets  in  bankruptcy  and 
^jeiemdi  to  anything  thai  miglU  he  fairly 
oaXlei  a  ease  in  batikruptcy.**     "  I  am  of 
opiiiion,"  he  says,  **  that  the  Chief  Judge 
right  in  holding  that  he  had  juris- 
in  this  case  as  he  would  have  in 
ordinary  case  m  bankruptcy.^*     That 
seems  to  be  an  authority  for  holding 
^^t  the  earlier  sections  in  the  statute  are 
not  oonfined  to  cases  of  pure  bankruptcy, 
Old  that    the  words    "proceedings  in 
l^Ukraptcy  "  are  not  necessarily  confined 
te  ptooeedings  in  pure  bankruptcy.    The 
'f'loidB  of  the  Lords  Justices,  who  are  pe- 
^'iiUiariy  the  interpreters  of  Bankruptcy 
f*ir,  seem  to  be,  as  disclosed  in  that  case, 
^IHressed  with  the  view  that  all  the  three 
frooeedings,  though  different  in  form,  are 
fkrooeedings  in  bankruptcy,  subject  to  the 
control  of  the  Bankrupted  Court,  subject 
^  the  laws  of  bankruptcy,  and  intended 
^Of  the  relief  of  insolvent  debtors,  and  that 
tlfte  more  g^eneral  enactments  in  the  earlier 
*QctioDS  are  appHcable  to  the  proceedings 
^uider  sections  125  and  126.     We  cannot 
b6]p  thinking  that  the  manner  in  which 
**  theDebtow  Act,  1869,"  deals  with  frau- 
dulent  debtors,  gives  strong  countenance 
to  the  view  that  the  negative  enactments 
i«^  iection  49  of  the  Bankruptcy  Act,  1869, 
f|^  applicable  not  only  to  cases  of  pure 
^^>^ptcy  but  also  to  cases  in  liquidation, 
^nads  in  both  cases  are  in  the  later  sta- 
^^  treated  as  criminal  offences,  which 

•  (7)  40  Law  J.  Rep.  (n.s.)  Bankr.   68 ;  s.  c. 
*^^  B«p.  6  Chanc.  App.  e06. 

(8)  40  Lav  J.  Bap.  (ir.  8.)  Bankr.  82 ;  s.o.  Liw 

^  0  Ghana  App.  842. 
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mode  of  treating  such  frauds  has  been 
always  applicable  to  frauds  in  bankruptcy. 
In  the  result,   therefore,   we   adopt  the 
arguments  urged  on  behalf  of  the  defend- 
ant Gray,  and  in  accordance  with  them 
and  the  considerations  otherwise  pointed 
out  in  this  judgment,  and  with  authority, 
we  hold  that  all  the  three  forms  of  pro- 
ceeding in  the  case  of  an  insolvent  debtor 
contained  in  the  Bankruptcy  Act,  1869, 
are  proceedings   in  bankruptcy,  though 
dififerent  in  form,  that  the  general  enact- 
ments in  sections  49  and  50  apply  to 
the  discharges  under  sections   125  and 
126,  and  the    rules  and    forms  relative 
to  them ;   that  the  word    "  bankrupt  " 
in  sections  49  and  50  is  to  be  resA  as 
applicable   to  any  debtor  obtaining  an 
order    of  discharge    under  the   statute ; 
and  consequently  that  an  order   of  dis- 
charge  in  all  these  cases  releases   only 
the  debtor  in  whose  fovour  it  is  given, 
and  leaves  his  solvent  co-debtor  liable  to 
be  sued  separately  by  a  joint  creditor  who 
has  been  a  party  to  the  release  of  the 
insolvent  debtor.     We  are  of  opinion  that 
in  this  case  the  discharge  of  Highton  did 
not  release  the  plaintiff,  and  that  it  left 
the  plaintiff  liable  to  a  separate  suit  by 
the  defendant. 

As  to  the  second  question  we  think  it 
unnecessary  to  determine,  for  the  purposes 
of  the  first  action,  whether  the  right  of 
action  to  be  relied  on  as  a  set-off  was  at 
the  commencement  of  this  suit  legally  in 
the  defendant,  or  whether  it  was  legally 
in  his  trustee  to  hold  in  trust  for  him, 
because  in  either  case  the  defendant 
might  maintain  his  right  of  set-off  in 
the  first  action. 

We  are  of  opinion  that  this  right  of 
action  was  either  legally  in  the  defendant 
or  in  law  in  the  trustee  to  hold  it  in  equity 
in  trust  for  him.  We  think  that  in  order 
to  establish  a  trust,  the  evidence  which  was 
objected  to  was  properly  admitted,  and  wo 
are  of  opinion,  therefore,  that  the  defen- 
dant in  the  first  action  has  sustained  his 
claim  of  set-off  as  against  the  plaintiff. 
The  defendant  has,  in  respect  of  the  two 
bills  of  exchange  paid  to  the  Adelphi 
Bank  under  his  composition  arrangement 
with  them  and  his  other  creditors,  nine 
shillings  in  the  pound,  which  upon  the 
amount    of   the  biUs  is  inpre  than  the 
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plaintiff's  claim.  We  are  of  opinion, 
therefore,  that  mdgment  in  the  first  action 
should  be  for  the  defendant  on  the  plea  of 
set-off.  In  consequence  of  our  decision 
being  thus  in  favour  of  the  defendant  in 
the  first  action,  the  parties  have  agreed 
that  the  verdict  for  the  plaintiff  in  the 
second  action  shall  be  reduced  to  123Z. 
68,  8d.  The  rule  which  was  obtained  in 
that  action  will  therefore  be  made  abso- 
lute to  that  effect. 

Judgment  and  rule  accordingly. 


AttomeTS — J.  &  R.  Gole,  agents  for  Evans  & 
Lockett,  Liverpool,  for  plaintiff;  Chinery  & 
Aldridge,  agents  for  Nordon,  Lirerpool,  for  de- 
fendant ;  Torr  &  Ck>.,  for  Gray. 


1  fV7At      T 
T        21    I    ^^^^®  ^'  HOUGH  ANP  ANOTHER. 

Interrogatories — Breach  of  Contracts- 
Payment  into  Oourt. 

WherCy  in  an  action  for  breach  of  con- 
tract, the  defendant  admits  himself  to  he 
liable  to  compensa4e  the  plaintiff,  and  in- 
tends to  pay  into  Court  a  sum  sufficient  to 
cover  the  damage  sustained,  the  defendant 
wUl  be  allowed  to  administer  interrogatories 
in  order  to  ascertain  the  extent  of  the  loss 
which  tlie  plaintiff  has  incurred. 

The  declaration,  which  was  dated  the 
12th  day  of  May,  1873,  stated  that  Frede- 
rick Home,  earring  on  business  under  the 
firm  or  style  of  Frederick  Home  &  Co. 
(the  plaintiff),  by  John  Morris,  his 
attorney,  sued  Edward  Jordan  Hough, 
George  Alexander  Laws  and  Robert 
Watson  Surtees,  carrying  on  business 
under  the  firm  or  style  of  E.  J.  Hough  & 
Co.  (the  defendants),  For  that  it  was 
agreed  by  and  between  the  plaintiff  and 
the  defendants,  by  charter-party  in  the 
words  and  figures  following,  that  is  to 
say— 

"  CHAETER-PAETY. 

"London,  12th  October,  1872. 

' '  It  is  this  day  mutually  agreed  between 
Messrs.  E.  J,  Hough  h  Co.,  owner,  cap- 
tain or  agent,  of  the  good  steamship  or 


vessel  called  the  Adda,  — »^  ] 
of  the  burthen  of  600/650  ixmM  c 
thereabouts,  now  at  Bilbao  repairi: 
Messrs.  F.  Home  h  Co.,  charterer! 
**  That  the  said  yessel  being 
staunch,  strong  and  eveiy  way  fit 
the  voyage,  shall,  with  all  oon 
speed,  load  at  Bilbao  afloat  in  tl 
tomary  manner,  from  the  agent 
said  freighter,  as  ordered  on  arriva 
and  complete  cargo  of  ore  or  othi 
ful  merchandise  (to  be  brought 
taken  from  alongside  at  merchan 
and  expense),  not  exceeding  what 
reasonably  stow  and  carry  ovi 
above  her  tackle,  apparel,  provisiG 
furniture,  and  being  so  loadec 
therewith  proceed  with  all  oon 
speed  to  such  dock  or  wharf  m 
Hartlepool,  as  ordered,  or  so  neai 
unto  as  she  may  safely  get  afla 
deliver  the  same  on  being  paid 
*  at  the  rate  of  ITs,  6d,  stoning  pe 
twenty  cwt.  delivered  at  West  ILsur 
the  n^ighter  paying  the  cargo 
&ctor's  accounts,  and  the  ahipo^ 
master  the  trimming,  lightSy  ] 
dues,  pilotage,  cranage  and  i 
during  the  said  voyage  (all  and  ei 
dangers  and  accidents  of  the  a 
navigation  of  whatever  nature  az 
soever  excepted).  The  freight  to  be 
cash  on  the  right  and  true  deliver 
whole  cargo ;  if  required,  sufficient 
be  advanced  at  Bilbao  for  ship's  o 
disbursements  not  exceeding  50{w, 
to  one  charge  of  three  per  cent. 
terest  and  insurance.  The  steaa 
load  and  discharge  at  an  average 
200  tons  per  working  day  after 
is  in  discharging  berth  ready  to  dia 
Demurrage  (if  any)  20L  per  day. 
duty  (if  any)  payable  in  conseqpi 
the  vessel  not  being  British  to  » 
by  her.  The  vessel  to  be  addra 
the  freighters  or  their  agent  at  t 
of  delivery.  Bills  of  lading  to  be 
by  the  master  (as  soon  as  the  c 
shipped)  as  presented,  at  any 
freight  not  below  chartered  rate,  i 
prejudice  to  this  agreement;  oa{ 
have  a  lien  on  the  cargo  for  fireigh 
freight  and  demurrage.  The  vesai 
addiressed  for  Custom  House  bnsi 
Bilbao,  and  on  her  retam  to  the 
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om  or  Continent,  to  N.  Grif&thSy 

&    Co.,  or    their  agents,  under  a 

of    bOl.    as    agreed    damages. 

'exiAlty    for     non-performance    of    this 

hgpreement,    the    estimated    amount    of 

k^eig^^tw     Subject    to    a    telegram   from 

30l9eo,  that  steamer  is  seaworthy. 

•*  Bj  authority  of  E.  J.  Hough  &  Co., 

(Signed)    "  N.  Griffiths,  Tate  &  Co., 
•*  Ter  C.  H.  Taylor,  as  agent, 
:SigTOd)    "  F.  Home  &  Co.,  12/10/72. 
*  Witness    to    the    signatturel 
of  both  parties,  > 

C  Signed)     W.  J.  Groome."   J 
.Ajid  the  plaintiff  says  that   the  said 
B*.  J.  Hough  &  Co.  in  the  said  charter* 
purbT  are  the  defendants,  and  the  said 
^r<ecUrick  Home  A  Co.  is  the  plaintiff, 
all  conditions  were  fulfilled,  and  all 
happened,  and  all  times  elapsed, 
to  entitle  the  plaintiff  to  main- 
this  action;    yet    the    defendants, 
^Hhongh    not    prevented    by    the    said 
^xoepted  perils,  did  not  load  on   board 
'*^*oir  said  ship  a  full  and  complete  cargo 
^  ore  and  other  lawful  merchandise  from 
^l^e  agent  of  the  plaintiff  at  the  said  port, 
^  Hie  great  loss  and  injury  of  the  plaiu- 


^rhe   defendants    on   the  30th  day  of 

l^ooember,  1873,  paid  into  Court  the  sum 

9^  152.  in  respect  of  the  causes  of  action 

^  tihe  declaration  mentioned.     The  plain- 

^fl^  by  his  particulars,  claimed  as  damages 

^^^  sum  of  4332. 15^.,  which  was  made  up 

^  two  amounts,  namely,  1572.  10«.  and 

•^®.   5#.     The    former    of   these    two 

••*i€HmtB  was  composed  of  a  variety  of 

*^«ii8,  namely,  rent  on  650  tons  of  iron 

^*^&  for  thirteen  weeks  in  wharf  at  Bilbao, 

^^^whousing    charges,  extra    lighterage, 

•*-••»  labour,  travelling  expenses,  loss  of 

'<^'^«re8t,  insurance,  messengers  and  cor- 

fw^ailKnidence.    The  latter  sum  represented 

tfcfc^  loss  of  the  plaintiff's  alleged  profit 

<».  the  sale  of  the  cargo  in  England,  if  the 

««*rter-party  had  been  fulfilled. 

-A  role  was  obtained  calling  on  the 
plaintiff  to  shew  cause  why  the  defend- 
?****  should  not  be  at  liberty  to  administer 

-Hie  following  were  the  proposed  inter- 


^i^*  ^^1^01^  were  you  first  informed  that 
^^•ddelci  could  not  take  on  board  the 


agreed  cargo,  and  did  you  at  any  time, 
and  when,  take  any  and  what  measures 
to  obtain  another  vessel  to  carry  the 
agreed  cargo,  and  did  you  offer  any,  and 
what  freight,  to  any  other,  and  what 
vessel  or  vessels  to  carry  the  said  cargo  P 

2.  Was  not  one  Mr.  Levison  jointly  in- 
terested with  you  in  the  AdeWs  in- 
tended cargo,  and  did  not  the  said  Mr. 
Levison,  acting  on  behalf  of  himself  and 
you,  charter  the  steamship  Loreley^  to 
carry  a  cargo  of  iron  ore  from  Bilbao  to 
Hartlepool  r  Was  not  this  charter  made 
out  at  your  office  in  Fenchurch  Street,  in 
the  name  of  Mr.  Janfret,  who  was  at  that 
time  a  clerk  in  Mr.  Levison's  office  at 
Bilbao,  and  was  it  not  made  out  after  the 
breach  of  the  Adela^s'  charter,  and  what 
rate  of  freight  was  payable  by  the  terms 
of  the  charter  of  the  Loreley  ? 

3.  Was  the  cargo  intended  for  the 
Adela  shipped  in  any  and  what  steamer 
or  steamers,  and  when  and  for  what 
port? 

4.  Was  not  the  cargo  shipped  in  the 
Loreley  of  the  same  description  as  that 
intended  for  the  Adela  ? 

5.  Were  not  orders  given  by  you  or  by 
Mr.  Levison  with  your  knowledge  to  the 
Loreley  to  proceed  to  Mostyn,  and  were 
not  the  said  orders  given  on  account  of  a 
better  market  at  Mostyn  than  at  Hartle- 
pool, and  was  not  the  difference  of  market 
of  sufficient  importance  to  induce  you  to 
agree  to  indemnify  the  owner  of  the 
Loreley  against  the  consequences  of  de- 
viation from  the  chartered  voyage,  and 
did  you  not  so  agree  ? 

6.  WTiat  price  did  you  obtain  for  the 
Loreley^ 8  cargo  at  Mostyn  ? 

7.  Where  at  Bilbao  was  the  cargo  in- 
tended for  the  Adsla  stored  or  placed, 
and  what  did  you  do  with  the  same  when 
you  found  the  Adela  refused  to  ship  it  ? 
How  long  was  it  allowed  to  remain  at 
Bilbao,  and  why  was  it  allowed  to  remain 
there? 

8.  Did  you  pay  any  and  what  ware- 
housing charges  m  respect  of  the  cargo 
intended  for  the  Adela  at  Bilbao,  and  to 
whom  and  what  was  the  amount  of  such 
charges?  What  was  the  usual  rate  of 
charge  per  ton  paid  to  the  owner  of  the 
land  for  depositing  iron  ore  in  heaps  near 
the  loading  places  at  Bilbao  ? 


F 

i 


72 


COURT  OF  COMMON  PLEAS: 


9.  Were  any  lighterage  charges  in- 
cnrred  in  respect  of  the  Adela's  intended 
cargo,  and  if  so  nuder  what  circomstances 
were  they  incurred,  and  from  what  place 
and  to  what  place  was  the  cargo  lightered, 
and  why  was  it  so  lightered,  and  what 
was  the  chaVge  for  lighterage  ? 

10.  Did  not  the  market  price  for  iron 
ore  go  up  at  Bilbao  and  at  Hartlepool,  or 
at  either,  and  which  of  those  places,  after 
the  breach  of  the  charter-party  com- 
plained of  ? 

11.  Was  the  Adela  chartered  for  the 
purpose  of  fulfilling  contracts  for  the  de- 
livery of  ore  at  Hartlepool  already  entered 
into  by  you  or  by  you  and  Levison,  or  was 
she  chartered  to  carry  ore  to  Hartlepool 
on  speculation,  or  was  the  ore  you  in- 
tended to  put  on  board  her  intended  for 
any  and  what  person  or  persons  at  Hartle- 
pool or  how  otherwise  ? 

12.  Did  you  sell  or  deliver  the  Adela' s 
intended  cargo  to  any  and  what  person 
or  persons,  and  when  and  where  and  what 
price  did  you  obtain  for  the  same  P 

13.  Have  you  in  your  possession,  cus- 
tody or  power,  or  in  the  possession,  cus- 
tody or  power  of  any,  and  what  person 
or  persons  on  your  behalf,  any  letters, 
papers,  books,  documents,  accounts  or 
vouchers  relating  to  the  loss  and  damage 
claimed  by  you  in  this  cause,  or  to  the 
expenses  incurred  at  Bilbao  as  to  the 
chartering  or  attempting  to  chai*ter 
other  vessels  in  the  place  of  the 
Adela,  or  to  the  sale  of  the  cargo  in- 
tended for  the  Adela,  or  to  any  of  the 
items  mentioned  in  the  several  particulars 
of  damage  delivered  in  this  action  P  Give 
a  list  of  the  same,  and  say  whether  you 
object  to  produce  any  and  which  of 
themP 

Maclachlan  shewed  cause. — These  in- 
terrogatories are  inadmissible.  They  are 
irrelevant  to  the  question  at  issue  between 
the  parties,  and  are  framed  upon  a  wrong 
view  as  to  the  effect  of  the  authorities  — 
Brandt  v.  Boivlhy  (1),  8edgv>iclc  on 
Damages,  4th  edit.  356.  It  is  not  denied 
that  the  defendants  may  upon  cross- 
cxaminatiim  at  the  trial  ask  the  plaintifi'^s 

(1)  2  B.  &  Ad.  932  ;  s.  c.  1  Law  J.  Rep.  (x.s.) 
K.B.  14. 


witnesses  the  questions  which  an 
tained  in  the  proposed  interrogal 
but  it  is  contended  that  they  cans 
tain  the  information  sought  for 
the  trial  (2).  The  defend^ts  admi 
they  have  broken  their  contract,  an 
seek  to  reduce  the  damage  to  the  ss 
possible  amount  by  obtaining  ev 
from  the  plaintiff  himself. 

0.  J3ruee,  in  support  of  the  role. 
defendants  are  anxious  to  know  whi 
they  ought  to  pay  into  Court.  Th 
ticulars  are  mere  statements  of  wh 
plaintiff  claims.  They  do  not  she 
amount  he  is  entitled  to. 

LoBD  Coleridge,  C.  J. — The  defei 
intend  to  pay  more  money  into  Coiu 
we  think  that  they  ought  to  ha^ 
means  of  ascertaining  how  much 
ought  to  pay  in.  It  is  reasonable  the 
should  be  informed  of  the  plaintiff 
loss.  Our  decision  in  this  case  will  I 
an  authority  in  those  cases  where  t 
fendant  does  really  intend  to  stay  fi 
proceedings  by  paying  into  Court 
sufficient  to  cover  the  plaintiff's  cla 

Keatino,  J.,  concurred. 

-  Denman,  J. — The  interrogatories 
to  be  an  attempt  to  put  the  pi 
upon  his  oath  as  to  the  truth  of  hi 
ticulars  in  the  action.  That  ia  n 
objectionable,  and  as  a  rule  interrogi 
framed  for  that  purpose  ought  to  1 
allowed  ;  but  in  this  case  the  defisc 
have  paid  money  into  Court,  and  w 
pay  in  a  sum  sufficient  to  stop  the  a 
They  may  obtain  leave  to  amend  th 
by  paying  in  such  further  sum  as  n 
necessary. 

HoNTMAK,  J.,  concurred. 

BuleahMi 


Attorneys — Ashupst,  Morris  &  Co.,  for  the 
tiff;  Johnson  &  Coote,  for  the  defendai 


(2)  See  IVriffht  v.  Goodlake,  34  Law  J 
(n.s.)  Excli.  82 ;  Jourdain  y.  Plamer,  85  ] 
Kop.  (n.s.)  Exch.  69 ;  Dohson  v.  Riakardi 
Law  J.  Rep.  (k.s.)  Q.B.  261. 
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NtELD  V.  BATTT. 


Municijpal  JEleeiion — Amendment  of — 
-^^  of  Ohjeciiotu  not  Delivered  in  Time-^ 
Oorrupt  Practices  (Municipal  Elections) 
-4c/,  1872  (85  ^  36  Vict,  c,  60)— JBttZe  7. 

-4  ftHiii<mer  under  the  Corrupt  Practices 

C^Iunidpal  Elections)  Act^  1872,  having 

^^9^(t(ed  to  deliver  a  list  of  objections  six 

«€Xjf«  hefore  the  Ume  of  irUdy  as  is  required 

^Bf   the  seventh  of  the  (General  Rules  mxide 

•''•^fer  the  provisions  of  that  Act,  lie  applied 

'o  rt-e  Court  for  leave  to  give  evidence  against 

th-e  validity  of  certain  votes  recorded  at  the 

^^'9€nic{pal  election,   and  to  file  a  list  of 

<>^eciums  nunc  pro  tunc : — afield,  that  the 

Co%sri  had   no  jurisdiction  to  grant   the 

^^FI>Zieation;  for  the  power  of  amendment 

^'^^/erred  by  the  seventh  rule  related  only 

-**>  Ji>€iUions  presented  in  due  time,  and  did 

^•o*    relate  to  petitions  delivered  after  the 

P^  ^^cribed  period. 

In  this  case  a  petition  bad  been  pre- 
•j^tcd  nnder  tbe  Corrupt  Practices 
^Municipal  Elections)  Act,  1872,  relating 
^^^  municipal  election  for  tbe  Excbange 
i!^^td,  in  tbe  borougb  of  Mancbester. 
r^©  following  statements  were  contained 
^tie  affidavit  upon  wbicb  tbe  rule  bere- 
^^T  mentioned  was  supported. 

^iTie  petition  was  appointed  to  be  tried 

^  tibe  20tb  of  January,  1874.  On  tbe  13tb 

^O^anuaiy  a  clerk  to  tbe  agent  for  tbe  peti- 

^^^ler  tendered  tbe  list  of  objections  on  be- 

^^l^of  tbe  petitioner  to  tbe  clerk  in  tbe 

/~^^^e  Office  of  tbe  Court  of  Common  Pleas 

"^^^    tbe  purpose  of  being  filed  under  tbe 

'entb  of  tbe  G^eral  Rules  issued  under 

•  

Corrupt  Practices  (Municipal  Elec- 

i)  Act,  1872.    Tbe  clerk  in  tbe  Rule 

informed  tbe  clerk  to  tbe  petitioner's 

it,  tbat  tbe  list  was  too  late  and  tbat 

«hould  baye  been  filed  tbe  day  before. 

e  clerk  to  tbe  petitioner's  agent  tbere- 

took  out  a  summons  for  liberty  to 

the  list  of  objections,  notwitbstanding 

i  time  for  filing  bad  expired.     Upon 

ring  it  on  tbe  13tb  upon  tbe  rcspon- 

^  "^t's  agents,  be  tben  offered  tbem  a  copy 

_  ^    the  list  of  objections  on  tbeir  giving  a 

^J^^tttent   to   tbe   summons,   wbicb   they 

~^^lined  to  do.     On  tbe  14tb  of  January, 

^*^^  siimmons  came  on  before  Pollock,  B., 


wbo  did  not  make  any  order,  but  stated 
tbat  be  required  it  to  be  sbewn  to  bim, 
tbat  be  bad  autbority  to  make  sucb  an 
order,  and  expressed  bis  opinion  tbat  tbe 
six  days  under  tbe  said  seventb  rule 
meant  six  clear  days.  Tbe  list  of  objec- 
tions onbebalf  of  tbe  petitioner  was  on  tbe 
14tb  of  January  left  by  tbe  clerk  to  tbe 
petitioner's  agent  at  tbe  Common  Pleas 
Office  for  tbe  purpose  of  being  filed,  and 
on  tbe  same  day  be  served  a  copy  on  tbe 
agents  of  tbe  respondent.  It  was  owing 
to  a  misconception  as  to  tbe  true  meaning 
of  tbe  seventb  rule,  that  tbe  list  of  objec- 
tions was  not  filed  on  tbe  12tb  of  January. 
It  was  stated  tbat  unless  tbe  petitioner 
should  be  allowed  to  give  evidence  upon 
tbe  trial  against  tbe  validity  of  tbe  several 
votes  specified  in  tbe  petitioner's  list  of 
objections,  tbe  petition  would  become 
abortive, 

A  rule  was  obtained  calling  upon  tbe 
respondent  to  shew  cause  why  the  peti- 
tioner should  not  be  at  liberty  upon  tbe 
trial  of  this  petition  to  give  evidence 
against  tbe  validity  of  tbe  several  votes 
specified  in  tbe  list,  which  was  offered  at 
the  Rule  Office,  and  to  the  respondent's, 
William  Batty 's,  agents,  on  the  13tb  day 
of  January  instant,  upon  the  several  beads 
of  objection  specified  in  sucb  list,  in  the 
same  way  as  if  sucb  list  of  objections  had 
been  duly  filed  and  delivered  within  the 
time  required  by  the  seventh  rule,  and  why 
tbe  said  list  of  objections  should  not  now 
be  duly  filed  and  delivered  nunc  pro  tunc, 

Eerschel  shewed  cause. — The  Court  has 
now  no  power  to  allow  the  list  of  objec- 
tions to  be  delivered :  tbe  provisions  of 
the  seventh  of  the  General  Rules  as  to 
amendment  of  the  list,  do  not  assist  the 
petitioner  (1). 

(1)  The  seventh  of  the  General  Rules  for  the 
effectual  execution  of  the  Corrupt  Practices  (Muni- 
cipal Elections)  Act,  1872,  provides  as  follows — 
**  When  a  petitioner  claims  the  office  for  an  un- 
successful candidate,  alleging  that  he  had  a  ma- 
jority of  lawful  votes,  the  p\rty  complaining  of  or 
defending  the  election  shall,  six  days  before  the 
day  appointed  for  trial,  deliver  to  the  master  and 
also  at  the  address,  if  any,  given  by  the  petitioners 
and  respondent,  as  the  case  may  be,  a  list  of  the 
votes  intended  to  be  objected  to,  and  of  the  heads 
of  objection  to  each  such  vote,  and  the  Master 
shall  allow  inspection  and  office  copies  cf  such 
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Ambrose  was  then  called  upon  ta  support 
the  rule. — The  Court  has  jurisdiction  to 
order  the  delivery  of  the  list.  The  peti- 
tioner's agent  was  misled  by  the  officer 
of  the  Court.  The  13th  of  January  was 
in  time,  although  it  was  the  last  day, 
Sunday  ngt  being  included  for  the  pur- 
pose of  computing  the  six  days  (see  35  & 
36  Vict.  c.  60.  s.  25). 

LoBD  Coleridge,  C.J. — ^It  is  clear  that 
in  the  events  which  have  happened,  we 
have  no  power  to  make  this  rule  absolute. 
No  list  was  delivered  in  due  time.  The 
14th  of  January  was  too  late.  On  behalf 
of  the  petitioner  the  latter  portion  of  the 
seventh  rule  has  been  relied  upon ;  bnt 
we  do  not  think  that  it  assists  him,  for  it 
provides  for  the  amendment  of  the  list,  that 
IS,  a  list  of  objections  which  has  been  de- 
livered in  due  time,  and  it  does  not  corn- 
template  the  present  case  in  which  no  list 
was  delivered  before  the  prescribed 
period.  Even  if  wo  had  jurisdiction  to 
make  the  rule  absolnte,  I  should  not  feel 
disposed  to  encourage  applications  of  this 
kind. 

Keating,  J. — I  agree  that  the  parties 
must  be  compelled  to  fulfil  the  require- 
ments of  the  rules  in  proper  time.  The 
object  of  the  petitioner  in  delivering  the 
list  so  late  was  probably  to  prevent 
enquiry  by  the  respondent.  It  is  said 
that  the  default  has  been  occasioned  by  a 
mistake  of  an  officer  of  this  Court ;  but 
if  that  was  a  mistake,  it  was  at  the  time 
acquiesced  in  by  the  petitioner's  agent. 
Our  decision  will  ensure  greater  promp- 
titude. 

Dens£AN,  J. — The  question,  whether  the 
delivery  of  the  list  on  the  13th  was  in 
time,  has  not  been  discussed ;  and  I  give 
no  opinion  upon  it.  We  have  now  to 
decide  whether  we  have  power  to  recog- 
nise the  delivery  on  the  14th,  which  in 
itself  was  clearly  too  late.  The  seventh 
rule  does  not  apply  where  no  list  has  been 
delivered  at  all.     The  power  of  allowing 

Hst43  ti  all  parties  coucornoil ;  and  no  evidence 
Bliall  be  given  against  the  validity  of  any  vote  nor 
upon  any  head  of  objection  not  specifie<^l  in  tlie  list 
except  by  leave  of  the  Court  of  Common  Pleas  or 
a  Judge  at  chambers,  upon  such  terms  as  to  amend- 
ment of  the  list,  postponement  of  the  enquiry, 
und  payment  of  costs  as  may  be  ordered." 


amendment  was  no  doubt  given 
Court  in  order  to  ensure  complian 
the  provisions  of  the  rule ;  for  if 
be  delivered  six  days  before  th 
fresh  evidence  may  be  discoyerei 
sitating  amendment.  Our  pow 
limited  by  the  rule. 

Buie  diichi 


Attorneys — ^Dangerfleld  &  Fraser,  agen 
Hall  &  Son,  Manchester,  for  the  p 
Cooke  &  Talbot,  for  the  respondent. 


1874         1 
Jan.  W.aO.  }       ^^'^^^  *•  "" 

Sale  of  Land — Incumhrances — i 
Purchaser. 

TJie  defetidanU  toere  devisees 
under  a  will  of  certain  farmSy  an 
11th  of  Maijf  1868,  they  entered  in 
ments  with  the  tenavUs  thereof^ 
latter  should,  at  the  terminaMon 
teiumcies,  receive  a  sum  of  monei 
lated  at  market  value,  for  aU  the  hi 
and  manure  produced  on  the  farm 
the  last  year  of  their  tenancies,  B 
date  of  this  agreement  the  tenants  . 
the  farms  from  year  to  year,  pur 
verbal  agreements.  On  the  ^Mh 
the  plaintiff  agreed  to  purchase  th 
He  then  had  no  notice  of  the  agree 
the  11th  of  May,  and  on  the  Sih 
tember  he  first  became  aware  of  ih( 
the  6th  of  January,  1869,  the  pur 
the  fai'ms  was  completed,  without  j 
to  the  right  of  the  plaintiff  (if  an 
indemnity  in  respect  of  the  daim 
tenants  under  the  agreements  of  th 
May.  At  the  expiration  of  the  t 
the  plaintiff  paid  to  the  tencvnts  eo 
tion,  calculated  at  market  value^  j 
to  the  terms  of  the  a^eements  of 
of  May.  The  defendants  having  r 
indemnify  the  plaintiff,  he  now  sw 
cover  the  amount  paid  to  the  let 
Held,  that  the  plaintiff  had  no 
be  indemnified  by  the  defendajrUi 
amounts  paid  to  the  tenants. 

This  was  a  special  case  state 
action  brought  by  the  plaintiff  to 
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pensation  for  the  loss  he  alleged  him- 

to  have  snstamed  by  reason  of  claims 

e  upon  him  bj  three  persons,  who 

tenants  of  part  of  an  estate  por- 

"  by  him  from  the  defendants. 

riThe  first  count  was  based  upon  the 

nesMsh  of  an  alleged  contract  to  convey 

x^  premises  free  from  sach  incumbrances 

ad  claims  as  were  specified  in  the  contract 

c&d  particolars  of  sale ;  the  second  on  an 

Lle>^ed  contract  to  conyey  the  premises 

from  any  right  of  the  tenants  to  be 

d  for  hay,  d^.,  at  a  higher  rate  than 

er  value ;  the  third  on  the  breach  of 

contract  to  settle  by  arbitration  the 

tion  of  the  plaintiff's  right  to  be  in- 

nified  by  the  defendants  against  any 

lie  might  sustain  by  the  difference 

MBftrween  market  and  fodder  value ;  and 

declaration  also  contained  the  com- 

money  counts.    The  parties  afber- 

( agreed  to  state  a  special  case  for 

tbe  opimon  of  the  Court  upon  the  first, 

aeooiid  and  fourth  counts,  the  third  count 

iK»i  heing  included  in  the  case ;  but  the 

^ftfendants   were  not  to  set  up  as  an 

^■kswer  to  the  plaintiffs  claim  the  fact 

^t  no  award  had  been  made.  The  Court 

^  hiTD  power  to  draw  inferences  of  fact 

sad  to  amend  the  pleadings,  if  necessary. 

Tbe  material  facts  set  forth   in  the 

■pedal  case  were  as  follows — ^The  defend- 

•***s  were  the  devisees  for  sale  under  the 

^31  of  Sir  Charles  Miller,  of  the  Wish- 

^Rer  estate,  in  the  counties  of  South- 

*»>I>toii  and  Surrey.    Part  of  this  estate 

^^'^"Uiated  of  three  fanns,   one  of  which 

^^^  lield  by  Mr.  Parker,  and  consisted 

^  <553  acres  in  Hampshire  and  45  acres 

?^    Surrey.    The  other  two  farms  were 

^Id   by    Mr.    Bettesworth    and    Miss 

^^^ht,  and  were  whoDy  in  Hampshire. 

1^^  Hampshire  it  is  usual,  in  the  absence 

^   special  agreement,  for  valuations  be- 

€en  outg^mg  and  incoming  tenants  to 

made  a£  fodder  value,  while  in  Surrey 

'^^J  are  made  at  market  value,  being  a 

^^*^;lier  value  than  fodder  value.     At  the 

*^Btt  of  Sir  Charles  Miller,  the  three 

^«iant8  held  under  verbal  agreements  as 

^^**4nta  from  year  to  year  from  Michael- 

**^^  and  on  the  terms  of  being  paid 

^^*ttafaon  at  fodder  value  only,  and  in  all 

^1^  respects  according  to  the  custom  of 

^^pshire.    In  April,  1868,  the  defend- 


ants  gave  the  three  tenants  notice  to  quit 
at  Michaelmas,  1869 ;  but  they  asserted 
that  Sir  C.  Miller,  before  his  death,  had 
promised  them  leases;  and  ultimately, 
on  the  11th  of  May,  1868,  agreements 
were  entered  into  between  the  defend- 
ants and  the  three  tenants,  by  which, 
after  reciting  the  alleged  agreement  to 
grant  leases,  the  tenants  agreed  to  give 
up  possession  at  Michaelmas,  1869 ;  and 
the  defendants  agreed  to  allow  or  remit 
to  the  tenants  the  half-year's  rent  pay- 
able at  Michaelmas,  1868,  and  also  to 
pay  to  them,  at  Michaelmas,  1868,  a  sum 
of  money,  and  also  to  pay  or  allow  to 
them,  at  Michaelmas,  1869,  or  at  the 
termination  of  their  tenancies,  for  all  the 
hay,  straw  and  manure,  produced  on  the 
farms  during  the  preceding  year,  at  mar- 
ket value. 

In  June,  1868,  the  Wishanger  estate 
was  put  for  (sale  by  auction.  In  the 
particulars  and  conditions  of  sale  the 
three  farms  were  described  as  follows — 
"Farm  A.,  in  the  occupation  of  Mr. 
Parker  till  Michaelmas,  1869,  at  the  low 
annual  rent  of  580Z.  Farm  B.,  in  the 
occupation  of  Miss  Knight  till  Michael- 
mas, 1869,  at  a  rent  of  80Z.  per  annum. 
Farm  C,  in  the  occupation  of  Mr.  Bettes- 
worth till  Michaehnas,  1869,  at  the  very 
low  annual  apportioned  rent  of  93 Z.  15«." 
The  particulars  further  specified  certain 
incumbrances,  subject  to  which  the  estate 
was  sold,  namely,  land-tax  and  tithe-rent 
charge,  and  stated  that  the  property  was 
sold  subject  to  all  rights  of  way  or  other 
easements  that  might  exist;  but  there 
was  no  express  mention  in  any  part  of 
the  particulars  of  the  aCTcement  of  the 
11th  of  Mav,  1868.  The  ninth,  tenth 
and  eleventh  conditions  of  sale  were 
as  follows — "Ninth.  The  numbers  and 
quantities  of  the  property  are  taken  from 
the  tithe  rent -charge  apportionments 
and  maps  of  the  parishes  of  Headley  and 
Frensham,  and  the  enclosure  maps  for 
the  said  parishes ;  and  the  property  shall 
be  taken  to  be  correctly  described  as  to 
quantity  and  otherwise,  and  is  sold  sub- 
ject to  all  rents  (if  any),  rights  of  way 
and  water  and  other  easements  charged 
or  subsistiDg  thereon.  And  if  any  error, 
mis-statement  or  omission  in  the  particu- 
lars or  these  conditions  shall  be  discovered, 
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the  same  shall  not  annul  the  sale,  nor 
shall  any  compensation  he  allowed  or 
given  hy  the  vendors  or  purchaser  in  re- 
spect thereof.  Tenth,  The  purchaser 
shall  pay  the  remainder  of  his  purchase- 
money  and  the  amount  of  the  valuations 
determined  or  to  be  determined,  as  pro- 
vided by  the  particulars,  of  the  timber 
and  timber-like  trees,  tellers,  pollards, 
saplings,  underwood,  plantations,  fixtures, 
implements  and  other  matters  mentioned 
in  the  particulars  as  having  been  or  to 
be  valued,  on  the  29th  day  of  September 
next  at  the  office.  No.  4,  South  Square, 
Gray's  Inn,  Middlesex,  of  Messrs.  Ran- 
ken,  Ford  &  Longboume,  the  vendors' 
solicitors,  to  the  vendors,  or  as  they  shall 
in  writing  direct;  and  upon  such  pay- 
ment the  vendors,'  and  all  other  necessary 
parties,  will  execute  a  proper  assurance 
of  the  property  to  the  purchaser;  but 
such  assurance,  and  every  other  assurance 
and  act,  if  any,  which  shall  be  required 
by  the  purchaser  for  getting  in,  surren- 
dering or  releasing  any  outstanding 
estate,  right,  title  or  interest,  or  for 
perfecting  the  vendors*  title,  or  for  any 
other  purpose,  shall  be  prepared,  made 
and  done  by  and  at  the  expense  of  the 
purchaser,  and  every  such  assurance  shall 
be  lefb  not  less  than  ten  days  before  the 
said  29th  day  of  September  next,  at  the 
office  aforesaid.  The  vendors  are  the 
trustees  and  acting  executors  of  the 
above-mentioned  will  of  Sir  Charles 
Hayes  Miller,  selling  under  a  power  of 
sale,  and  the  concurrence  of  the  persons 
beneficially  interested  shall  not  be  re- 
quired. And  the  purchaser  shall  not 
be  entitled  to  any  other  covenant  than 
several  covenants  by  the  vendors  that 
they  respectively  have  not  incumbered. 
Eleventh.  The  rents  or  possession  will  be 
received  or  retained,  and  the  outgoings 
discharged  by  the  vendors  up  to  the 
said  29th  day  of  September  next ;  and  as 
from  that  day  the  outgoings  ^all  bo 
discharged,  and  the  rents  or  possession 
taken  by  the  purchaser ;  and  such  rents 
and  outgoings  shall,  if  necessary,  bo  ap- 
portioned between  the  vendors  and  the 
purchaser  for  the  purposes  of  this  con- 
dition. If  from  any  cause  whatever  the 
purchase  shall  not  be  completed  on  the 
29th  day  of  September  next,  the  pur- 


chaser shall  pay  interest  on  the  rei 
of  his  purclu^e-money,  and  on  the  \ 
of  all  the  valuations  above  refene 
the  rate  of  51,  per  cent,  per  anniu 
that  day  until  the  purchase  shall  1 
pleted,  and  shall  not  be  entitled 
compensation  for  the  vendors'  d 
otherwise." 

At  the  auction,  the  auctioneer  r 
a  memorandum,  written  at  the  foo 
copy,  of  the  particulars,  which  stal 
the  three  tenants  were  entitled  to 
for  their  hay,  straw  and  manure  ] 
ket  price ;  but  this  memorandum ' 
copied  on  the  copies  circulated 
biaders.  The  property  was  boag 
this  sale,  and  on  the  1 8th  of  Jo^ 
purchased  by  the  plaintiff  by  privi 
tract,  of  which  the  following  is  a  < 

'*  I,  John  Hawkins  Phillips,  of  i 
St.  Helen's,  hereby  acknowledge 
have  bought  the  property  menti 
the  foregoing  particulars,  subjeot 
foregoing  conditions,  at  the  ji 
47,(X)0Z.,  including  the  timber, 
tions,  fixtures  and  machineiy  me 
on  page  12,  and  that  I  have  p 
sum  of  4,700Z.  by  way  of  deposit^ 
part  payment  of  the  said  purchase 
to  Messrs.  Ranken  &  Co.,  and  herel 
to  pay  the  remainder  of  the  said  pi 
money,  and  complete  the  said  pi 
according  to  the  aforesaid  conditii 

"  For  John  Rouse  Phillips, 

"  (Signed)  J.  H.  Phillips,  purd 

"  18th  July 

''As  agents  for  the  vendors, 
Miller  and  George  Arthur  JervoiB 
Esq.,  we  ratify  this  sale,  and  we  a 
ledge  the  receipt  of  the  said  de; 
4,700L,  which  we  retain  as  stakeli 
''  (Signed)  Ranken  i 

"  18th  July, 
The  foregoing  contract  was  wri 
one  of  the  printed  copies  of  the  ] 
lars  and  conditions  already  mei 
At  the  time  the  plaintiff  bought 
no  knowledge  of  the  existence 
agreements  of  the  11th  of  May,  1 
01  the  terms  of  the  tenancies ;  bu 
admitted  by  the  plaintifi  that  the  c 
by  the  defendants  from  the   pai 
and    conditions  of  sale  of  any 
mention    of   the  said  agreemem 
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under  a  lona  fide  belief  that  it  was 
noti  neceasarj  to  mention  them.  The 
abstract  of  title  did  not  allude  to  these 
a^peements;  and  it  was  onlj  when,  on 
the  8th  of  September,  1868,  the  plaintiff 
enquired  of  the  tenants  whether  their 
lioldings  were  in  accordance'^  with  the 
Bt&t;einent8  in  the  particulars,  that  he 
le&mt  that  the  tenants  claimed  to  be 
paid  their  yalnations  at  market  price. 
Correspondence     ensued     between     the 

£l&utiff  and  the  defendants,  and  the  fol- 
^  wnng  documents  may  be  noticed. 
Requisition    made    by   the    plaintifiTs 
solicitors,  12th  of  November,  1868  : 

*^*^The  vendors  must  bear  and  pay  to 

Um.^  tenants  the  compensation  agreed  to 

i>^       paid  to  ihem  for  giving    up    their 

including  the  payment  for  hay, 

iw  and  manure  at  market  price.  These 

o^xaopensations  were  no  part  of  the  con- 

di'^^zSons  of  the  tenancies.    So  much  of  the 

P^^ymentB  for  hay,  straw  and  manure  as 

.irc^-ii]d  be  payable  by  the  custom  of  the 

^""  will,  however,  be  paid  by  the 


sp^  by    the    defendants'   solicitors, 
of  November,  1868,  to  the  foregoing 
inisition: 

'*llr.  Oakley"  (the  auctioneer)  "as- 
us  that  the  terms  upon  which  the 
-'Agoing  valuations  are  to  be  made  to 
teziants,  namely,  market  price,  are 
PJ^-5Bctically  the  same  as  fodder  price,  and 
^j*^^  the  purchaser  will  obtain  the  same 
^■^^^-nt  for  tne  isams  at  Michaelmas,  1869, 
^"Xoichever  mode  of  valuation  is  adopted. 
1^^  Mr.  Oakley  is  mistaken,  the  vendors 
J^Q  make  good  to  the  purchaser  any  loss 
*^^  may  eventually  sustain  in  consequence 
the  incoming  tenants  being  obliged 
,pay  market  price  instead  of  fodder 


On  the  6th  of  January,  1869,  the  pur- 
j^^*8e  was  completed,  subject  to  the  fol- 
^^^^i^  agreement : 

**  The  Wiahanffer  estate. — ^In  the  matter 

-^  «    the  purchase,  by  Mr.  John  Bouse  PhiU 

<l^pB,  of  this  estate,  from  Sir  Charles  Hayes 

T^^^Uer's  trustees.  —  In  consideration   of 

tI^I'.  Phillips  settling  the  above  purchase 

^^*a  day,  it  is  hereby  mutually  agreed  by 

^^  the  undersigned  solicitors  for  the  re- 

^PiGctive   parties,   that    such    settiement 

^^^  be  without  prejudice  to  the  claim 


made  by  Mr.  Phillips  for  an  indemnity, 
in  consequence  of  the  vendors  having 
executed  agreements  to  pay  Mr.  Parker, 
Mr.  Bettes worth  and  Miss  Knight,  three 
of  the  tenants  of  the  estate,  at  the  expira- 
tion of  their  tenancies,  market  price  in- 
stead of  fodder  price  for  all  hay,  straw 
and  manure  produced  on  their  respective 
farms  ddring  the  preceding  year.  The 
vendors  deny  that  Mr.  Phillips  has  any 
claim  to  an  indenmity.  If  Mr.  Phillips 
sustains  any  loss  owing  to  the  difforence 
between  market  price  and  fodder  price,  it 
is  hereby  agreed  that  the  question  of  Mr. 
Phillips's  right  to  be  reimbursed  such 
loss  shall  be  submitted  in  writing  to  some 
Queen's  counsel  to  be  agreed  upon,  such 
vmting  to  be  settled  by  the  counsel  of 
the  respective  parties  in  case  they  differ 
about  the  same,*  and  the  parties  agree  to 
be  bound  by  the  opinion  of  such  Queen's 
counsel.  Aiid  it  is  hereby  agreed  that,  in 
the  event  of  the  opinion  being  in  favour 
of  Mr.  PltiUips,  the  vendors  are  to  pay  to 
him  any  loss  he  may  sustain.  The  costs 
of  the  reference  to  abide  the  award. 
Dated  this  6th  day  of  January,  1869. 

"  (Signed)  William  Ford,  solicitor  for 
the  vendors.  C.  &  J.  Allen  &  Son, 
solicitors  for  the  purchaser." 

The  conveyance  contained  the  usual 
covenant  against  incumbrances.  At  the 
expiration  of  the  tenancies  valuations 
were  made  between  the  plaintiff  and  the 
three  tenants  of  the  hay,  straw,  &c. ;  and 
the  amount  assessed  as  the  market  value 
of  the  said  hay,  straw,  &c.,  considerably 
exceeded  the  fodder  value  of  the  same. 
To  these  valuations  the  defendants  were 
no  parties.  The  plaintiff  did  not  again 
let  the  three  £a.rms  to  new  tenants,  but 
divided  them  differently,  and  kept  part 
of  the  land  in  hand.  Shortly  after  the 
valuations,  the  tenants  applied  to  the 
plaintiff  for  payment,  and  were  paid  by 
him,  the  defendants  having  previously 
repudiated  their  liability  for  any  part  of 
such  valuations  (1). 

A,JI.  Ohannell  (on  Jan.  19),  for  the 
plaintiff. — The  plaintiff  has  not  got  what 
he  contracted  for,  and,  at  the  time  of  the 
contract  to  sell,  he  was  entitled  to  receive 

(1)  The  above  statement  of  the  facts  in  the 
case  is  taken  from  the  judgment  of  the  Court. 
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notice  of  the  equities  of  the  tenancies. 
A  contract  to  sell  means  a  contiuct  to 
convey  free  from  all  incumbrances,  save 
those  which  are  disclosed  to  the  bayer. 
The  defendants  contend  that  it  is  the 
duty  of  the  buyer  to  enquire ;  but  it  is 
contended,  on  behalf  of  the  plaintiff,  that 
a  seller  is  bound  to  disclose  all  incum- 
brances. A  suppression  of  facts  shewing 
the  true  value  of  land  sold,  may  entitle  a 
purchaser  thereof  to  be  discharged  in 
equity — Dimmock  v.  Hallett  (2). 

[Keating,  J. — That  case  does  not  bear 
upon  the  present ;  there  the  vendor  had 
wilfully  suppressed  facts  material  in  esti- 
mating the  value  of  the  land  sold.] 

JDanieU  v.  Davison  (3)  establishes  in 
favour  of  a  tenant  that  his  possession  is 
notice  of  his  interest  to  a  purchaser  from 
the  landlord,  but  it  does  not  affect  the 
rights  of  a  buyer  against  a  seller.  The 
plaintiff  would  at  least  be  entitled  to 
compensation  in  equity — HugJies  v.  Jones 
(4).  Notice  to  a  contractee  that  the  con- 
tract cannot  be  carried  out  does  not 
relieve  a  contractor  from  liability — Bar- 
nett  V.  Wheeler  (5).  The  plaintiff*s  case 
is  supported  by  Martin  v.  Cotter  (6),  and 
Linehan  v.  Cotter  (7).  The  plaintiffs 
would  have  been  entitled  to  compensa- 
tion in  equity — Seton  v.  Blade  (8),  and 
the  cases  there  cited.  It  is  admitted  that 
the  liability  of  the  plaintiff  to  compensate 
the  tenants  was  only  equitable,  as  they 
had  no  leases  under  seal;  but  he  relies 
upon  the  common  counts,  for  he  has  paid 
upon  compulsion  that  which  the  defend- 
ants were  bound  to  pay ;  he  is  therefore 
entitled  to  be  indemnified  by  them. 

Field  (C  8,  C,  Bowen  with  him),  for 
the  defendants,  was  not  caUed  upon. 

The  judgment  of  the  Court  (9)  was, 
on  the  30th  of  January,  delivered  by 

(2)  36  Law  J.  Bep.  (n.s.)  Chanc.  146  ;  s.  c.  Law 
Rep.  2  Chanc.  21. 

(3)  16  Ves.  249. 

(4)  3  De  Gox,  F.  &  J.  307 ;  s.  c.  31  Law  J.  Rep. 
(n.s.)  Chanc.  83. 

(5)  7  Mee.  &  W.  364 ;  s.  c.  10  Law  J.  Rep. 
(n.s.)  Exch.  102. 

(6)  3  J.  &  La.  T.  496. 

(7)  Lrish  Equity  Rep.  176. 

(8)  2  White  &  Tudor's  L.C.  in  Eq.  613. 

(9)  Lord  Coleridge,  C.  J. ;  Keating,  J.;  and 
Denman,  J. 


Lord  Coleridge,  C.J. — [After 
the  above  facts,  his  Lordship  pr 
as  follows.]  This  case  was  amiei 
my  brothers  Keating  and  iScms 
last  Easter  term,  and  it  has  c 
argued,  during  the  present  term, 
my  brothers  Keating  and  Denm 
myself. 

It  was  contended  for  the  plaint 
upon  the  true  construction  of  tl 
tract  he,  as  purchaser,  had  not  g 
the  vendors  had  contracted  to  8< 
and  that  he  had,  therefore,  a  i 
succeed  on  purely  legal  ground 
farther  that,  if  recourse  were  had 
doctrines  of  equity,  notice  in  the  ] 
lars  of  sale  that  these  &rms  were 
hands  of  tenants,  was  not  notice 
equities  of  those  tenants,  and  thai 
fore,  upon  equitable  grounds  also, 
entitled  to  compensation.  The  c 
argued  for  the  plaintiff,  with  al 
ingenuity,  by  Mr.  Channell ;  but  i 
arrived  at  a  conclusion  adverse 
plaintiff  on  both  the  legal  and  e< 
considerations  arising  in  the  case. 

In  order  to  succeed  in  his  le| 
tention,  the  plaintiff  must  estabi 
the  true  construction  of  the  coi 
in  the  particulars  of  sale  is,  i. 
hrms  are  to  be  conveyed  free  f 
claim  of  the  tenants  .to  be  paid, 
termination  of  their  tenancies,  at  a 
rate  than  fodder  value ;  and  furth 
the  arrangements  with  the  tenanti 
set  forth,  were  not  terms  of  the  ! 
or  incident  to  them,  but  were  ii 
independent  or  collateral  agreem 
to  the  terms  on  which  the  te 
should  be  determined,  or  claims  i 
cumbrances  other  than  any  oi 
specified  in  the  particulars  an 
ditions,  and  which,  therefore,  the 
tiff,  if  he  paid  them,  had  a  right  i 
form  to  recover  fix)m  the  vendors.  - 
proposition  appears  to  us  to  be  estal 
As  to  the  first,  the  conditions  and 
culars  of  sale  are,  no  doubt,  part 
contract ;  but  there  are  certainly  nc 
in  either  particulars  or  conditionc 
directly  limit  the  claims  of  the  i 
to  fodder  value  at  the  determina 
their  tenancies.  Neither  Itre  the 
words  in  the  contract,  nor  anj 
found  in  thb  case,  from  which  it 
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gtkihefr'^d  even  hj  i-easonable,  fSeur  less  by 

jieoesasLry  infereaoe,  that  snch  a  condition 

^0  IB  s-n^^gested  is  to  be  incorporated  into 

±he  ooxLtract  and  read  as  part  of  it.    As 

to  the  aecond,  the  arrangements  with  the 

±cn»>^^^  seem  to  ns,  npon  the  tme  view  of 

±Jyets^    ^ot  to  be,  as  to  the  question  of 

-xxiAT^^^  Talue,  collateral  agreements  nor 

xs.'oapeoified  claims  and  incnmbrances,  but 

x-^eaU^  terms  of  the  holdings  of  the  tenants 

^nd  Incident  to  the  holdings.     It  was  ad- 

"xxiitted,  nor  conld  it,  indeed,  be  denied, 

't^Yiai,  in  point  of  fSewst,  the  purchaser  knew 

o-f  the  &nns  being  in  the  occupation  of 

"^i^Mntii;  and  it  was  also  admitted,  nor 

^^^^  it  be  denied,  that  of  these  particular 

^^S'^^einents  with  the  tenants,  the  purchaser 

*^  no  knowledge,  in  point  of  fact,  at  the 

*^^^  of  the  purchase.    Under  these  cir- 

fj^'iuttnces  it  was  contended  that  it  was 

TJ^o  daty  of  the  vendors  to  have  stated 

.^  particulars  of  these  agreements,  and 

.  ^^t^  if  damage  accrued  to  the  purchaser 

7^^  consequence  of  the  non-fulfilment  of 

^^^  duty,  he  could  recover  compensation 

^pm  the  vendors  on  a  count  properly 

^^"c^ined,  and  which  the  Gourt^  under  its 

Po^er  of  amendment^  might  introduce. 

^^     is,  perhaps,  unnecessary,   after    the 

opinion  we  have  expressed  upon  the  con- 

^''^ct  itself,  to  decide  this  question.     But 

We  tie  not  satisfied  that  there  is  any 

K^cli  duty  as  that  contended  for;    for 

^^^Tiam    purposes    and    between  certain 

P^iiies,  it  is  clear  that  notice  of  a  tenancy 

^  notice  of  a  tenant's  equities.     In  Taym 

^-  Stilhert  (10),  Lord  Loughborough  held 

ihat^ "  whoeyer  purchases  an  estate  from 

the  owner,  knowing  it  to  be  in  the  pos- 

?«*Mion  of  tenants,  is  bound  to  enquire 

2^  the  estates  these  tenants  have."    Sir 

William  Grant,  in  Hcdl  v.  Smith  (11), 

■**d  Lord  Eldon,  in  the  case  of  Daniels  v. 

*^aieton  (12),   both  recognised  and  ex- 

*^**^  very  far  the  doctrine  of   Lord 

f^^^hborough.      These    cases,   and    the 

*^]ptiine  contained  in  them,  have  been 

^^i^®atedly  recognised  in  later  times,  and 

^'^J  be  consid^t)d  as  undoubted  law.     It 

*  been  argued,  however,  with  truth, 

*  they  are  all  cases  not  between  vendor 


(10)  2  Vos.  430. 

(11)  14  Ves.433. 

(12)  16  V«j.  254 ;  ».  c.  17  Ves.  433. 


and  purchaser,  but  between  a  purchaser 
and  a  tenant  of  the  vendor  enforcing  his 
equities  against  the  purchaser,  who  was 
held  bound  by  them,  even  in  very  strong 
cases,  where  he  had  notice  of  the  exis- 
tence of  a  tenancy.  We  find,  however, 
that  the  same  doctrine  was  applied  by 
Lord  Bomilly  in  a  case  not  appealed 
from,  and  with  which,  therefore,  it  is  to 
be  presumed  that  the  parties  were  satis- 
fied, though,  in  that  case,  they  were  pur- 
chaser and  vendor.  It  is  the  case  of 
James  v.  Litchfield  (13).  That  was  a  case 
of  a  suit  by  the  purchaser  against  the 
vendor  for  specific  performance  with 
compensation.  It  raised,  therefore,  the 
same  point  as  would  arise  in  an  action  at 
law  for  damages  occasioned  by  the  breach 
of  duty,  if  it  were  one,  suggested  in  the 
present  instance.  Lord  Bomilly  held 
that  the  doctrine  of  Daniels  v.  Dawson 
(12)  applied  to  a  case  between  vendor 
and  purchaser,  and  refused  compensation. 
"Whatever,"  said  he,  "puts  a  purchaser 
upon  enquiry  shall  be  held  notice ;  and 
if,  therefore,  he  knows  that  a  tenant  is  in 
possession,  he  is  considered  as  having 
notice  of  the  extent  of  his  interest.  This 
was  adopted  by  the  Lord  Chancellor 
(Lord  Eldon),  who  decided  accordingly ; 
and  I  am  unable  to  see  any  ground  for 
a  technical,  and,  as  it  appears  to  me,  an 
arbitrary  distinction,  which  should  limit 
the  application  of  the  rule  to  one  person, 
when  the  reason  of  it  extends  to  all  per- 
sons whatsoever."  Upon  this  state  of  the 
authorities  there  would  seem  to  be  good 
ground  for  holding,  if  it  were  necessary, 
that  there  was  here  nothing  to  ground 
an  action  for  damages  against  the 
vendors. 

Upon  the  whole  case,  therefore,  wo 
give  judgment  for  the  defendants. 

Jvdgmentfor  the  defendants. 


Attorneys— Allen  &  Son,  for  the  plaintiflf;  W.&  A* 
Kanken  Ford,  for  the  defendants. 


(13)  39  Liiw  J.  Rep.  (if.s.)  Chanc.  248;  8.  Ci 
Law  Kep.  9  £q.  51. 
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Jan.  26.  j  v,  heales. 

Executor  de  son  Tort — Assignee  of  Lease. 

Th^  pJatntiffSf  being  assignees  of  the 
reversion  upon  a  lease^  sued  the  defend^ 
ant  for  breach  of  the  covenants  therein. 
The  lease  had  been  granted  to  H.  G., 
who  held  the  demised  premises  there' 
under  until  his  death.  His  widoto,  A.  G., 
administered  to  his  personal  estate.  At  her 
death  H.  received  the  rents  of  the  demised 
premises^  which  were  let  to  under 'teyiants, 
and  upon  his  death  the  defendant  received 
the  rents.  The  covenants  in  the  lease 
granted  to  H.  0.  had  been  broken : — ^Held, 
that  the  defendant  was  liable  as  executor  de 
son  tort  upon  the  covenants. 

The  plaintiffs  were  trustees  under  the 
marriage  settlement  of  William  Walton 
Williams  and  Mary  Ann  Dairs,  and  they 
sued  as  assignees  of  the  reversion  for  the 
breach  by  the  defendant  of  the  two  cove- 
nants set  out  in  the  declaration  for  not 
keeping  in  repair  and  for  not  paying  two 
quarters'  ground-rent  of  a  house  now 
called  381,  City  Eoad,  but  formerly 
known  as  32,  York  Place,  City  Boad. 

By  indenture  of  lease  dated  the  10th 
day  of  May,  1806,  made  between  James 
Taylor  of  the  one  part,  and  William 
Dalby  of  the  other  part,  the  said  James 
Taylor  demised  to  the  said  William  Dalby, 
his  executors,  administrators  and  assigns 
certain  land,  parcel  of  which  was  the  land 
on  which  the  house  381,  City  Boad  stood, 
to  hold  the  same  for  the  term  of  eighty 
years  from  the  26th  of  March,  1803,  at 
the  yearly  rent  in  the  said  indenture 
mentioned. 

By  indenture  of  lease  dated  the  29th 
of  August,  1810,  being  the  lease  con- 
taining the  covenants  set  out  in  the  de- 
claration in  this  cause,  and  made  between 
the  said  William  Dalby  of  the  first  part, 
John  Woods  of  the  second  part,  and 
Henry  Godden  of  the  third  part,  the 
said  William  Dalby  demised  unto  the 
said  Henry  Godden,  his  executors,  ad- 
ministrators and  assigns  the  ground  and 
messuage  then  called  32,  York  Place,  but 
now  381,  City  Boad,  for  the  term  of  sixty- 
one  years  and  one  quarter  (wanting  ten 
days)  from  the  29th  of  September,  1809, 


at  the  yearly  rent  of  12Z.  12f.y 
quarterly.  The  said  lease  coni 
covenant  by  the  said  Henry  God 
executors,  administrators  and  ae 
pay  the  said  rent  quarterly,  anc 
covenant  to  keep  the  house  and  i 
in  repair  and  dehver  up  the  same  i 
at  the  end  of  the  lease. 

By  indenture  of  settlement  of  i 
day  of  February,  1820,  made  beti 
said  William  Dalby  and  Ann  Dal 
daughter  of  the  said  William  I 
the  first  part,  Samuel  Knight 
second  part,  and  Bobert  Peart 
Joseph  Stephenson  of  the  thii 
after  reciting  the  said  lease  to 
Dalby  of  the  10th  of  May,  1806, 
William  Dalby  bargained,  sold 
signed  to  the  said  Bobert  Pear 
Joseph  Stephenson,  their  execnl 
ministrators  and  assigns,  inter  c 
ground,  messuage  ana  premises 
Place  (now  381,  City  Boad),  den 
the  said  William  Dalby  to  the  6ai< 
Godden  by  the  said  indenture  • 
dated  the  29th  of  August,  1810, 
unto  the  said  Bobert  Pearson  anc 
Stephenson,  their  executors,  adn 
tors  and  assigns,  upon  certain  t 
the  said  settlements  mentioned. 

After  the  death  of  Joseph  Ste 
intestate,  who  survived  his  co 
Bobert  Pearson,  Sarah  Stephen 
widow,  obtained  letters  of  admin 
to  the  goods  and  efiPects  of  her  I 
band  Joseph  Stephenson. 

By  indenture  dated  24th  of  Fi 
1843,  endorsed  on  the  said  settle 
the  14th  of  February,  1820,  an 
between  Ann  Knight  of  tha  firs 
Sarah  Stephenson,  the  said  widow 
ministratrix  of  the  said  Joseph  E 
son,  of  the  second  part ;  William  F 
and  Joseph  Knight  of  the  third  w 
Charles  Williams  and  William  Fo 
the  younger,  of  the  fourth  part — 
Sarah  Stephenson  bargained,  8< 
assigned  unto  the  said  Charles  T 
and  William  Fortescue,  the  young 
executors,  administrators  and  ass 
the  said  premises  mentioned  and  d 
in  the  said  indenture  of  lease  of  i 
of  May,  1806,  and  in  the  said  it 
of  settlement  of  the  I4th  of  F 
1820.     The  said  WiUiam  Forteo 
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',  Roirired  his  co-trastee  Charles 

dentare  dated  tho  28tli  of  Sep« 
1867,   made    between   William 
Williams  and  Edwin  Williams, 
and    executors  of   the  will   of 
Williams,  of  the  first  part,  the 
illiam  Fortescne,  the  joanger,  of 
^e  sc^^^-3nd  part,  the  said  William  Walton 
/lUia-xz^s  and  Mary  Ann,  his  wife  (for- 
merly     .Mary  Ann   Dairs),  of  the  third 
Aft,  g^'gid  the  said  Edwin  Williams  and 
'^^hn  Williams,  the  plaintiffs,  of  the  fourth 
p^xij  'trlie  said  William  Walton  Williams 
uad  f^dwin  Williams,  as  such  executors 
i^a  afopesaid,  and  the  said  William  For-^ 
feeecney  the  younger,  bargained,  sold  anal 
unto    the   plaontiffs,   the   said 
Williams    and    John    Williams, 
^ilieir   executors,   administrators  and  as- 
signB,  the  several  messuages,  lands  and 
-pTemiaes  comprised  in  the  said  indenture 
of  the  14th  of  February,   1820,   which 
^^vere  then  vested  in  them,  the  assigning 
parties,  or  any  or  either  of  them,  to  hold 
to  the  said  Edwin  Williams  and  John 
Williams,  their  executors,  administrators 
^odaflogns  upon  the  trusts  therein  ex- 
P^BBsed  or  referred  to,  and  tho  reversion 
ypon  the  lease  of  the  29th  of  August, 
•^olo,  before  mentioned,  thereby  vested, 
*jui  haa  ever    since   continued    in   the 
P^fciflg. 

^  defendant,  Alfred  Hoales,  is  the 
^^dson,  through  his  mother,  of  Henry 
'j^den,  the  lessee  under  tho  said  in- 

??«itare  of  lease  dated  the  29th  of  August, 
1810.  ^ 

.  Tbe  said  Henry  Godden,  the  lessee,  was 
^  possession  of  the  said  hoase  up  to  the 
^*^e  of  his  death,  and  died  intestate, 
^^^ing  his  widow,  Ann  Godden,  and  two 
??^^hters,  Jane  Cecilia  and  Sarah  Ann, 
^***i  surviving ;  his  said  widow  obtained 
*^*>umstration  to  his  effects  on  the  28th 
^  JftQaary,  1814,  and  was  possessed  of 
^o  said  lease  up  to  the  time  of  her  death, 
j^^  died  intestate  on  the  16th  of  January, 
t^^'  During  her  lifetime  she  received 
^^  ^ents  of  the  house  381,  City  Road, 
paid  the  ground-rent  reserved  by  the 
of  the  29th  of  August,  1810.  Tho 
Jane  Cecilia  married  George  Samuel 
j^  ^  ^s,  and  was  the  mother  of  the  de- 
Sia^^'^iit.  The  said  Sarah  Ann  married 
Sbbub,  43.— CJP. 


William  Taylor,  and  died  in  September, 
1818. 

No  other  administration  has  ever  been 
obtained  to  the  effects  of  the  said  Henry 
Godden,  tho  lessee,  other  than  that  to  his 
widow  Anna  Godden. 

On  the  death  of  the  said  Anna  Godden, 
George  Samuel  Heales,  the  father  of  the 
defendant,  took  possession  by  his  tenants 
of  the  said  house  381,  City  Eoad,  and 
paid  the  ground-rent  reserved  by  the 
lease  of  the  29th  of  August,  1810,  and 
remained  in  such  possession  up  to  the 
time  of  his  death,  on  the  17th  of  Decem- 
ber, 1856.  From  the  time  of  the  death 
of  his  father,  the  said  George  Samuel 
Heales,  the  defendant,  Alfred  Hcalcs,  re- 
ceived the  rent  of  the  said  premises,  and 
after  paying  the  ground-rent,  paid  over 
tho  balance  to  his  said  mother,  regarding 
her  as  entitled  to  receive  the  same  as  her 
own  ;  he  also  from  that  time  let  the  said 
premises  to  several  tenants,  from  whom 
he  received  the  rent  as  aforesaid.  The 
defendant  continued  so  to  receive  the  said 
rent  and  pay  over  tho  balance  to  his  said 
mother  in  the  manner  aforesaid  up  to  the 
time  of  her  death,  which  happened  on  the 
16th  of  April,  1863. 

In  the  year  1859  the  defendant  let  the 
said  house  to  a  Miss  Wilkinson  at  the 
annual  rent  of  601,,  and  she  continued  his 
tenant  until  her  death,  in  the  year  1867. 
After  the  death .  of  Miss  Wilkinson  her 
executor,  Mr.  Goudge,  paid  the  quar- 
ter's rent  due  for  the  said  house  up  to 
Midsummer,  1867 ;  and  before  another 
quarter's  rent  became  dae  the  said  exe- 
cutor gave  up  possession  of  the  house  to 
the  defendant  on  the  payment  of  20Z.,  and 
the  defendant  acknowledged  the  same  in 
a  letter,  of  which  the  following  is  a 
copy — 

••1,  Bell  Yard,  Doctors'  Commons, 

"  16th  September,  1867. 

"Dear  Sir, — I  have  to  acknowledge 
the  receipt  of  your  cheque  for  20Z.  in 
discharge  of  all  claims  which  I  have 
against  you  in  respect  of  house  No.  381, 
City  Road,  under  tho  agreement  upon 
which  I  let  it  to  the  late  Miss  Wilkinson. 

"  Yours  truly, 

"  Alfred  Heales. 

After  the  decease  of  the  widow  of  the 
said  George  Samuel  Heales,  the  mothei: 
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of  the  defendant,  he  continned  to  receive 
the  rent  of  the  said  premises,  and  the 
same,  after  payment  by  him  of  the 
ground-rent,  was  divided  by  him  in  eqnal 
proportions  between  himself  and  his  two 
sisters,  on  the  assumption  that  they  were 
entitled  to  receive  the  same,  in  such  pro- 
portion, as  their,  own. 

From  the  year  1857  the  defendant  has 
paiid  to  the  plaintiffs,  through  their  agent, 
William  Walton  Williams,  the  rent  of  the 
said  house  as  it  accrued  due  of  12Z.  12«. 
per  annum  reserved  under  the  lease 
granted  to  the  said  Henry  Grodden  dated 
the  29th  of  August,  1810,  except  the  two 
quarters'  rent,  for  which  a  breach  is  al- 
leged, for  non-payment  thereof,  in  the 
declaration.  On  the  determination  of 
the  said  lease,  the  defendant  having  up 
to  that  date  received  the  rent  of  the  said 
premises,  and  divided  the  'same  between 
himself  and  his  said  sisters  as  before  men- 
tioned,  delivered  up  possession  of  the  said 
house  and  premises  to  the  plaintiffs  out 
of  repair.  The  agreed  amount  of  damages 
for  such  non-repair  was  601,,  and  that 
sum,  with  61,  6$,  for  the  two  quarters* 
rent,  made  up  661,  68.  for  which  the 
verdict  was  taken.  The  defendant  was 
the  executor  of  his  fether,  the  said  George 
Samuel  HeaJes.  It  was  agreed  that  the 
Court  should  be  at  liberty  to  draw  any 
inferences  or  find  any  facts  which  in  the 
opinion  of  the  Court  a  jury  ought  to  have 
drawn  or  find. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  defendant  was 
liable  in  this  action,  and  if  the  Court 
should  bo  of  that  opinion,  the  verdict 
was  to  stand,  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  a  nonsuit  was 
to  be  entered. 

The  declaration  in  the  action  stated 
that  William  Dalby  being  possessed  of 
the  premises  hereinafter  mentioned  to  be 
demised  by  him  for  an  estate  greater  than 
and  including  the  term  granted  by  him, 
and  which  estate  still  continued,  by  an  in- 
denture dated  the  29th  of  August,  1810, 
between  the  said  William  Dalby  of  the 
first  part,  John  Woods  of  the  second  part, 
and  Henry  Godden  of  the  third  part,  let 
to  the  said  Henry  Godden  a  messuage 
described  therein,  to  hold  for  the  term  of 
sixty-one  years  and  one  quarter  (wanting 
ten  days)  from  the  29th  of  September, 


1809,  at  the  yearly  rent  of  12Z. ! 
able  during  the  said  term  qua 
the  usual  quarter  days.  And 
Henry  Godden  for  himself,  his  c 
administrators  and  assigns  ther 
nanted  with  the  said  William  1 
executors,  administrators  and 
that  he,  the  said  Henry  Go( 
executors,  administrators  and 
should  and  would  yearly  and  a 
during  the  said  term  thereby 
pay  or  cause  to  be  paid  to 
William  Dalby,  his  executors, 
trators  and  assigns  the  said  y* 
or  sum  of  121.  12s,  in  manne 
before  mentioned.  And  ftirthex 
the  said  Henry  Grodden,  his  i 
administrators  and  assigns  sh 
would,  at  his  and  their  own 
charges,  well  and  sufficiently  n 
hold,  sustain,  maintain,  emp^ 
glaze,  amend  and  keep  the  said 
or  tenement  and  premises  th 
mised,  and  every  part  thereo: 
with  all  needful  and  necessar 
tions  and  amendments  when  aji< 
as  need  or  occasion  should  be  c 
during  the  said  term,  and  the  f 
mises,  with  the  appurtenances, 
well  and  sufficiently  repaired 
sustained,  maintained,  emptied, 
amended  and  kept  at  the  end 
sooner  determination  of  the  s 
should  and  would  peaceably  an 
leave,  surrender  and  yield  up 
said  William  Dalby,  his  execi 
ministrators  and  assigns,  with 
locks,  keys,  bars,  bolts,  windows 
partitions,  dressers,  shelves,  cloa 
ney- pieces,  hearths,  slabs  and  otl 
alterations  and  improvements  tl 
be  thereunto  affixed  or  belong 
virtue  of  which  demise  the  si 
entered  on  the  said  demised 
and  became  possessed  thereol 
said  term ;  and  afterwards  by  at 
and  acts  in  the  law  all  the  estal 
version  whatsoever  of  the  saic 
Dalby  of  and  in  the  said  den 
mises,  subject  to  the  said  tern 
and  was  vested  in  the  plaintifl 
the  estate  and  term  of  the  88 
Godden  of  and  in  the  said  den 
mises  became  and  was  vested  i 
fendant.  And  the  said  term 
effluxion  of  time,  and  all  oondil 
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fulfilled,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the 
plaintiffs  to  recover  in  respect  of  the 
matters  herein  stated,  yet,  and  after  the 
plaintiffs  and  the  defendant  had  become 
respectiyelj  entitled  as  aforesaid,  the  sum 
of  6L  6s.  of  the  rent  aforesaid  became 
doe  by  the  defendant  to  the  plaintiffs,  and 
is  in  arrear  for  two  payments  of  the  said 
rent  which  became  due  before  snit  for 
portions  of  the  said  term  elapsed  w}iilst 
the  plaintiffs  and  the  defendant  were  re- 
spediTely  entitled   as    aforesaid.    And, 
farther,  whilst  the  plaintiffs  and  the  de- 
fendant were    respectively    entitled    as 
aforesaid  and  dnring  the  said  term,  the 
defendant  omitted,  as  often  as  occasion 
required,  to  well  and  sufficiently  repair, 
uphold,  sustain,  maintain,  empty,  cleanse, 
Swe,  amend  and  keep  the  said  demised 
'^^OKoage  or  tenement  and  premises,  and 
•▼^ly  part  thereof,  by  and  with  all  need- 
^  and  necessary  reparations  and  amend- 
**^nt8  whatsoever.     And   the  defendant 
••  the  end  of  the  said  term,  the  plaintiffs 
J^*^  the  defendant  being  respectively  en- 
«Ued  as  aforesaid,  left,  surrendered  and 
^^^ded  up  to  the  plaintiffs  the  said  mes- 
'^'[^SJ^  fti^d  tenement,  and  premises  out  of 
r^^ir,  and  contrary  to  the  conditions 
^^bacted  for  as  aforesaid. 

^ifaZ^  for  the  plaintiffs.— The  facts 
*J^ted  in  the  case  leave  no  doubt  that  the 
^*^intiffii  are  assignees  of  the  lease  granted 
^  1810.  The  question  to  be  determined 
1^  this  case  is  whether  the  defendant  can 
^1^  held  liable,  either  as  executor  de  son 
r?*^  or  as  assignee.  It  is  contended  for 
-^^  plaintiffs,  that  upon  the  death  of  the 
's  widow,  adnoinistration  de  bonis 
^^^  ought  to  have  been  taken  out  to  his 
^I^Bonal  estate,  and  the  lease  would  have 
^^■ted  in  the  administrator  under  such  a 
^*Uxit.  In  WiUiamts  on  Executors^  vol.  i. 
^.^15,  7th  ed.,  it  is  stated  that  "  an  ad- 
S^^^Ustrator  de  bonis' non  is  entitled  to  all 
rj^  goods  and  personal  estate,  such  as 
°^*»is  for  years,  household  goods,  &c., 
<iJeh  remain  in  specie,  and  were  not  ad- 
^?^istered  by  the  first  executor  or  ad- 
^^Ustrator."  TheMayor^^CfOfNorwichY. 
^*»iiOfi  (1)  IB  a  strong  authority  for  the 

^ }  S  Lev.  36,  which  was  aflSnned  io  error,  3 
90. 


plaintiffs.  Further^  it  is  contended  that 
the  defendant  is  liable  to  be  treated  as 
assignee. 

S.  Prentice  ((?.  Francis  with  him),  for 
the  defendant. — ^It  is  submitted  that  the 
defendant  is  not  liable  in  this  action, 
either  as  executor  de  son  tort  or  as  assignee. 
He  cannot  be  held  liable  as  executor  of 
his  father,  '*  for  an  executor  of  an  executor 
de  son  tart  is  not  liable  at  law  "  (2).  In 
PauU  V.  Simpson  (3)  it  was  decided  that 
a  party,  who  knowingly  receives  a  chattel 
from  an  executor  de  son  tort,  and  deals 
with  it  as  his  own,  does  not  himself  be- 
come thereby  executor  de  son  tort ;  there, 
the  widow  of  an  intestate  possessed  her- 
self of  a  lease,  part  of  his  estate,  without 
taking  out  administration,  and  handed  it 
to  another  party,  who  kept  it,  and  occu- 
pied the  premises  for  the  residue  of  the 
term,  with  the  -landlord's  assent ;  but  it 
was  held  that  he  was  not  liable  for  the 
rent.  In  Hill  v.  Curtis  (4)  it  was  held 
that  a  person  who  receives  assets  from  an 
executor  de  san  tart  does  not  thereby  be- 
come executor  de  son  tort. 

Udall  was  not  called  upon  to  reply. 

« 

Keating,'  J. — We  all  are  of  opinion 
that  we  need  not  trouble  the  plaintiffs' 
counsel  to  reply.  This  is  an  action  upon 
the  covenants  of  a  lease  granted  in  the 
year  1810  to  Henry  Godden.  The  here- 
ditaments were  demised  to  him  for  a  term 
of  rather  more  than  sixty-one  years,  and 
he  held  the  lease  during  his  lifetime ;  his 
widow  administered  to  his  effects.  At 
her  death  she  left  two  daughters,  one  of 
whom  married  George  Samuel  Heales, 
who  did  not  take  out  administration  de 
bonis  non  to  the  estate  of  the  original 
lessee,  Henry  Godden.  He  received  the 
rents  to  his  own  use,  and  upon  his  death 
the  defendant  entered  upon  the  possession 
of  the  demised  premises,  and  paid  over 
the  rent  to  his  mother  during  her  life- 
time ;  after  her  death  he  received  the 
rents,  and  divided  the  proceeds  with  his 
sisters.  It  has  been  argued  that  the  de- 
fendant is  liable  as  assignee  and  as  exe- 
cutor de  son  tort ;   and  I  think  that  he  is 

(2)  Anonymous,  2  Mod.  203. 

(3)  9  Q.6.  Eep.  365 ;  s.  c.  15  Law  J.  Rep. 
(n.s.)  Q.B.  3S2. 

(4)  35  Law  J.  Rep.  (n.s.)  Chunc.  133 ;  &.  c. 
Law  Rep.  1  £q.  90. 
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liable  to  the  plaintiffs  in  this  action.  One 
question  is  whether  he  could  be  charged 
aa.£xecator  de  son  torty  in  respect  of  acts 
done  daring  his  mother's  lifetime.  Faull 
Y,  Sirrvpson  (3)  seems  to  shew  that  he  is 
not  personally  liable  for  what  he  did  be- 
fore kis  mother's  decease,  and  that  he 
cannot  be  deemed  to  have  at  that  time 
acted  as  executor.  But  then  he  after- 
wards took  the  rents,  in  part  for  his  own 
use,  and  there  was  nothing  to  preyent 
hmi  from  becoming  at  that  time  executor 
de  son  tort,  and  he  continued  to  be  an  exe- 
cutor of  this  kind  until  the  expiration  of 
the  lease.  To  hold  the  defendant  free 
from  liability  would  produce  this  result : 
Upon  the  death  of  a  lessee,  to  whose 
•  personal  estate  no  administration  has 
been  taken  out,  a  person  might  claim  a 
lease  for  years  belonging  to  the  deceased, 
take  possession  of  the  demised  heredita- 
ments, and  yet  might  escape  from  liability 
to  pay  rent  and  perform  the  covenants 
contamed  in  the  lease.  The  plaintiffs  are 
entitled  to  our  judgment. 

Bbbtt,  J.— This  action  is  brought  upon 
the  covenants  of  a  lease,  and  this  is  to  be 
borne  in  mind  when  the  facts  of  this  case 
are  considered.  It  is  not  an  action 
brought  by  the  assignees  of  a  lease 
against  the  lessor  or  his  tosignees,  in 
which  the  plaintiffs  would  have  to  prove 
their  title,  and  to  shew  that  the  term  of 
years  had  vested  in  them  by  lawfal  con- 
veyances. The  lease  was  granted  to 
Henry  Godden,  his  executors,  adminis- 
trators and  assigns ;  his  widow  took  pos- 
session of  the  lease  when  he  died,  and  dealt 
with  it  during  her  lifetime.  At  her  death 
Oeorge  Samuel  Heales  became  executor 
de  son  tort  in  respect  of  the  lease.  By  the 
facts  stated  in  the  case  we  gather  that, 
during  his  mother's  lifetime,  the  defend- 
ant received  the  rent  of  the  demised  pro- 
perty ;  but  it  may  be  that,  at  that  time,  he 
was  merely  acting  as  her  agent,  and  that 
he  did  not  become  executor  de  son  tort  until 
his  mother's  death.  But  there  is  evidence 
that  he  was  not  acting  as  a  mere  agent 
of  his  mother,  for,  in  her  lifetime,  he  let 
the  house  to  a  Miss  Wilkinson.  But,  at 
all  events,  he  so  dealt  with  the  lease  after 
her  death  as  to  make  him  liable  as  exe- 
cutor de  son  tort;  and  I  think  that  ho 
must  be  regarded  as  if  he  had  held  upon 
the  terms  of  the  lease.    It  is  said  that 


we  are  not  to  treat  him  as  ex 
son  tort,  because  his  &ther  and  h 
might  likewise  have  been  snec 
capacity.  This  is  an  argument 
confess  myself  unable  to  undersi 

Denbiak,  J. — I  think  that  th 
ant  was  liable  as  executor  de 
Possibly,  if  it  were  necessary 
the  question,  we  should  be  €A 
that  he  was  also  liable  as  a88i| 
Buckworth  V.  Simpson  (5),  it 
that,    under    some    circumstaz 
executors  of  a  lessee  may  be 
their  personal  character.     Thai 
to    have    been    the    case    of 
tenancy,  while  the   fticts   here 
that    ut>dden  was    grantee    of 
term  of  years.     However  that 
the  defendant  is  Hable  as  execa^ 
tort.     The  cases  as  to  the  law 
subject  are  collected  in  1  WiUia^ 
c^toTS,  p.  257,  7th  ed.,  and  it  foil 
them  that  the  plaintiffs  ought  tc 
in  this  action. 

HoNTMAN,  J. — I  am  of  opii 
judgment  ought  to  be  given 
plaintiffs.  If  it  were  necessary 
the  defendant  as  assignee,  I  b 
cline  to  think  that  the  £Ei.cts  of 
shew  him  to  be  liable  in  that 
I  think  that,  by  payment  of  re 
superior  landlord,  he  is  estop] 
denying  his  liability  to  frilfil  the  < 
contained  in  the  lease  to  Henry 
Judgment  for  the  pi 

Attorney — Thomas,  for  the  plaioti£fB ; 

for  defendant. 


1873, 

Nov.  20,  21. 

1874. 

Jan.  21. 
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Action  —  Defamation  — Words 
famatory  in  themselves. 

It  is  not  actionuble  to  say  oj 
mason  that  he  is  the  ringleadi 
nine  hours'"  system,  and  that  he  h 
a  town  hy  bringing  aho^it  the  m 
system,  and  he  has  stopped  several 
frmn  being  carried  out  hy  being 

(5)  1  Cr.  M.  &  R.  834 ;  «.  c  4  L 
(n.s.)  Excb.  104. 
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ade*^  €Df  the  niiie  hours*  system ;  nor  18  it  ma- 
rial     ^Jiat  the  person  alluded  to  has  suffered 
damage^  if  such  da/mage  is  not  in- 
as  a  consequence  when  the  words  are 


Tlije    first    coimt    of   the    declaration 
ejtai&d    that    the    plaintiff  was,  at  and 
dnxix^S  the  times  of  the  committing  by 
tbe  defendant  of  the  grievances  in  the 
«et6T«Ll  counts  of  this  declaration  men- 
tvmed,  a  working  stonemason,  residing 
ijtiilanellj,  in  the  connty  of  Carmarthen, 
sod  aonght  and  earned  his  livelihood  hj 
working  as  a  stonemason,  for  wages,  as 
•onrant  of  builders  and  others  employing 
'itttaons  in  Llanelly  and  the  neighbour- 
hood of  Llanelly,  and  was,  at  the  time  of 
^^  committing  of  the  grievances  in  this 
®OTint  mentioned,  so  employed  in  certain 
'^orks  carried  on  under  the  management 
J*  a  person  sumamed  Mayberry ;  and  be- 
'^'^  the  said  times  of  the  committing  of 
■^^  grievances  in  the  several  counts  of 
^'^  declaration  mentioned,  three  public 
****5eting8    had    been    held    in    Llanelly 
^J^i'eBaid,   of   divers    persons,  with  the 
^^ect    of   promoting    the    adoption   in 
2  jifcnelly  aforesaid,  of  a  system  of  labour 
^  the    masons    employed  there, 

the  nine  hours'  system,  consisting 
amongst  other  matters,  the  diminu- 
-  of  uie  hours  of  labour  per  week 
r*^«retofore  established  in  use  for  masons 
^^^  Llanelly  aforesaid ;  and  the  said  nine 
^f^ars'  system  was  at  the  said  times  con- 
?J^ered  by  the  defendant  and  the  said 
^^%y berry  and  divers  employers  of  masons 
^^  lulanelly  aforesaid,  as  inexpedient  and 
?^^iidicial  to  divers  trades  carried  on  in 
^''^^elly  aforesaid,  and  injurious  to  the 
*J*t>lic  welfisire  in  Llanelly  aforesaid ;  and, 
^^  t-lie  said  times,  persons  known  or  sus- 
"Ij^^^^^d  to  be  ringleaders  or  agitators  of 
"*^^  said  movement  in  favour  of  the  said 
hours'  system,  were  looked  upon 
disfiavour  and  suspicion  by  such 
rJ^'lJloyers,  who  would  not  readily  employ 
^^^"Hi,  and  such  persons  found  their 
^^s^ns  of  obtaining  employment  dimi- 
!r^?hed;  all  which  the  defendant  at  the 
?^^  times  well  knew ;  yet  the  defendant 
•^■^^ely  and  maliciously  spoke  and  pub- 
^ij^iled  of  the  plaintiff  to  the  said  Maybery 
^^^^  words  foUowing,  that  is  to  say — "  BLo 
^^^^eaning  tiie  pltuntifi)  was  the  ring* 


leader  of  the  nine  hours'  system," 
whereby  and  by  the  means  of  which  said 
premises  the  plaintiff  was  injured  in  his 
occupation  of  a  stonemason,  and  was  dis- 
charged from  his  employment  at  the  said 
works,  to  wit,  the  Old  Castle  Iron  and 
Tin-plate  Works,  and  was  without  and 
could  not  obtain  employment  for  a  con- 
siderable time,  and  could  get  no  employ- 
ment but  one  of  less  value  to  the  plain- 
tiff, the  place  of  employment  being  distant 
from  his  place  of  abode,  and  his  necessary 
meals  thereby  becoming  more  costly,  and 
such  place  of  employment  being  exposed 
to  wet  weather. 

The  second  count,  after  reaffirming  the 
inducement  in  the  first  count,  stated  that 
defendant  falsely  and  maliciously  spoke 
and  published  of  the  plaintiff  to  one  Rees 
Jenkins,  an  employer  and  stonemason  as 
aforesaid,  the  following  words,  that  is  to 
say — "He  (meaning  the  plaintiff)  has 
ruined  the  town  by  bringing  about  the 
nine  hours'  system;  and  he  (meaning 
the  plaintiff)  has  stopped  several  good 
jobs  from  being  carried  out  by  bdng  the 
ringleader  of  the  system  at  LlaneUy;" 
whereby  the  plaintiff  was  injured  in  his  oc- 
cupation of  a  stenemason ;  and  the  plaintiff 
was  without  and  could  not  obtain  employ- 
ment  for  a  considerable  time,  and  suffered 
great  loss,  and  could  get  no  employment 
but  one  of  less  value,  &c.  (as  above). 

Demurrer  and  joinder. 

H.  Giffard  (B.  T.  WiUiams  with  him), 
(on  Nov.  20  and  21,  1873),  in  sup- 
port  of  the  demurrer. — The  action  does 
not  lie.  The  words  spoken  are  not  of 
a  defamatory  nature,  and  therefore  no 
action  for  defamation  will  lie,  even  though 
damage  ensued  to  the  plaintiff  frt)m  their 
being  spoken.  The  plaintiff  is  described 
in  the  declaration  as  a  stenemason,  but  it 
is  not  alleged  that  the  words  were  spoken 
of  him  in  respect  of  his  trade,  nor  is  there 
anything  to  connect  them  with  his  trade. 
The  description  given  of  the  plaintiff  is 
only  to  point  to  how  the  damage  alleged 
accrued  to  him.  The  words  must  be  defa- 
matory ;  otherwise  the  speaking  them  will 
not  be  actionable  even  with  damage  either 
implied  or  in  fact.  In  Ayre  v.  Craven 
(1),  the  Court,  in  giving  judgment,  relied 

1)  2  Ad.  &  E.  2;  8.  c.  4  Law  J.  Rep.  (K.s.) 
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on  the  doctrine  laid  down  bj  Bayley,  B., 
in  Ltmby  v.  AUday  (2),  that  "Eyeiy 
anthoritj  which  I  have  been  able  to  find, 
either  diews  the  want  of  some  general 
requisite,  as  honesty,  capacity,  fidelity, 
&c.,  or  connects  the  imputation  with  the 
plamtifiTs  office,  trade  or  business."  Then 
the  special  damage  must  be  the  natural 
consequence  of  the  words,  as  was  said  by 
Patteson,  J.,  in  Kelly  v.  Partington  (3) — 
"I  have  always  understood  that  the 
special  damage  must  be  the  natural  re- 
sult of  the  thing  done.  .  .  "  "It  is 
said  that  the  words  are  actionable  because 
a  person,  after  hearing  them,  chose,  in  his 
caprice,  to  reject  the  plaintiff  as  a  servant. 
But  if  the  matter  was  not  in  its  nature 
de&matory,  the  rejection  of  the  plaintiff 
cannot  be  considered  the  natural  result  of 
the  speaking  of  the  yrords.  To  make  the 
speaking  of  the  words  wrongful  they 
must  in  their  nature  be  defamatory."  In 
Foulger  v.  Newcomb  (4)  the  words  were 
defamatory,  imputing  a  breach  of  duty 
by  the  plaintiff  in  his  employment,  so 
that  the  damage  was  the  natural  con- 
sequence of  the  words.  The  only  autho- 
rity which  appears  to  be  against  the  pro- 
position now  contended  for  on  behalf  of 
the  defendant,  is  the  dictum  of  Heath, 
J^  in  Moore  v.  Meagher  (6),  that  "all 
words  are  actionable  if  a  special  damage 
follows."  But  that  must  be  taken  to  be 
applicable  to  the  case  in  which  it  was 
delivered,  in  which  the  words  imputed  a 
moral  delinquency,  and  the  damage  sus- 
tained was  the  natural  consequence 
thereof. 

Bray,  contra, — Even  though  the  words 
be  not  defamatory  they  are  actionable  if 
they  have  caused  damage  in  fact.  In 
Oom/yn^s  Digest,  tit.  Action  on  the  case 
for  De&mation,  D.  30,  it  is  said  that 
an  action  will  lie  for  "any  words  by 
which  the  party  has  a  special  damage." 
In  Oreen  v.  Button  (6);  the  defendant 
made  a  false  claim  of  lien  on  certain 
patterns,  by  which  the  persons  with  whom 

(2)  1  Or.  &  J.  801. 
(8)  5  B.  &  Ad.  645. 

(4)  36  Law  J.  Bep.  (ir.s.)  Exch.  169 ;  s.  c.  Law 
Bep.  2  £xch.  327. 
(6)  1  Taunt.  39. 
(6)  2  Cr.  M.  &  B.  707. 


they  were  deposited  refused 
them  to  the  plaintiff,  and  the 
held  to  be  so  connected  with  tl 
ant's  act  as  to  support  the  actk 
Wensleydale  in  Lynch  v.  Knighi 
"  I  strongly  incline  to  agree  tha 
the  words  actionable  by  reason 
damage,  the  consequence  must  b 
taking  human  naturo  as  it  is  wi 
firmities,  and  having  regard  to 
tionship  of  the  parties  concern 
fairly  and  reasonably  have  bee 
pated  and  feared  would  folloiN 
speaking  of  the  words,  not  wl 
reasonably  follow  or  we  might  tb 
to  follow."  Next,  the  words  in  t 
are  defamatory.  They  impute  n 
on  the  part  of  the  plaintiff. 
"  ringleader  "  is  capable  of  beob 
stood  in  a  defamatory  sense,  an< 
the  jury  to  determine  that:— 
A' Beckett  (8).  In  Lumley  v. 
Crompton,  J.,  appears  to  have  k 
uion  that  an  action  will  lie  for  n 
inducing  another  to  break  a  c< 
any  description,  whereby  dama^ 
to  the  party  with  whom  the  coi 
been  made.  In  this  case  the  d 
avers  that  the  plaintiff  was  c 
from  his  employment,  and  thii 
taken  as  an  averment  that  by 
the  words  complained  of  the 
employer  was  induced  to  bred 
tract  with  him,  and  although  H 
may  have  a  remedy  against  his 
for  the  wrongful  discharge,  he 
theless  entitled  to  sue  the  defc 
compensation  for  the  injury  whi 
sustained;  for  "the  defendan 
false  practice  hath  created  a  tn 
grace  and  damage  to  the  plaL 
this  is  sufficient  to  maintaiin  thi 
Newman  v.  ZacJiary  (10). 
Oiffard  in  reply. 

The  judgment  of  the  Court 
(on  Jan.  21,  1874)  delivered  bj 

(7)  9  H.L.  CaB.  600. 

(8)  41  Law  J.  Rep.  (h.s.)  Q.B.  h. 
Bep.  7(^.B.  11.- 

(9)  22  Law  J.  Rep.  (n.8.)  Q.B.  463 

(10)  Aleyn,  3. 

(11)  Lord  Coleridge,  C. J. ;  Keatiiii 
J. ;  and  DenmaD,  J. 
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Lo^XD  GOLEBTDGE,  C.J. — ^In  this  case  time 
ken  to  consider  onr  jndgment  from 
tlie  wisli  entertained  by  at  least  one  mem- 
|)er  o^  the  Court  to  hold,  if  there  were 
anthox-itjfor  the  proposition,  that  a  state- 
ment     £&l8e   and  malicious,  made  by  one 
persoxi.  in  regard  to  another,  whereby  that 
other  might  probably  under  some  circam- 
sUnGes  amd  at  the  hands  of  some  persons 
mffeT*   damage,  would,  if  the  damage  re- 
vaHed.    in  fact,   support    an    action    for 
^filkmation.     No  proposition  less  wide  in 
its  terms  than  this  would  support  the 
present  declaration.     For  to  call  a  man 
''ihe  ringleader  of  the  nine  hours^  sys- 
^^'*  and  to  say  of  him  that  he  "had 
'luxied  a  place  by  bringing  about  that 
•f^ten,"  would  not,  under  many  circum- 
•^^iices,  and  at  the  hands  of  many  people, 
'JO    the   subject  of  such  statements  any 
^"•ttuige  at  all.     But  we  are  unable  to  find 
*^thority  for  a  proposition  so  wide  and 
ff^peral  in  its  terms  as  would  alone  support 
JWa  action.     The  rule  as  laid  down  by 
^  Qrey,  C.J.,  in  Onslow  y.  Home  (12), 
•^■^^  words  are  actionable  if  they  bo  of 
P'^hable  ill-consequence  to  a  person  in  a 
**^de,  or  a  profession,  or  an  office,  is  ex- 
P^^BBsly  disapproyed  of  by  the  Court  of 
^•^Kcheqner  in  Lumby  y.  AUday  (2).    Bay- 
^yi   B.,   there    says,   "Eyery  authority 
^^kich   I  haye  been  able  to  find,  either 
••^«wb  the  want  of  some  gefieral  requisite, 
**•  honeety,  capacity,  fidelity  or  the  like, 
^^**  connects    the    imputation  with    the 
^^l^intiflTs  office,  trade  or  business."     In 
^*^^  case  the  words  proyed  were  a  yery 
•'^ixmg  imputation  on  the  morality  of  the 
I^*aiiitiff,  who  was  a  clerk  to  a  gas  com- 
'^^y ;  but  the  Court  held  them  not  action- 
?^J*Jo,  because  the  imputation  conveyed  by 
^*^^xxi  did  not  imply  the  want  of  any  of 
^*^ose  qualities  which   a  clerk  ought  to 
•sess,  and  because  the  imputation  had 
*^ference  to  his  credit  as  clerk.     That 
iy  and  the  language  of  Baron  Bayley 
^eliyering  the  judgment  of  the  Court, 
e  since  been  repeatedly  approved  of, 
L  are  really  decisive  of  this  case, 
.^^the  words  before  us  are  not  actionable 
tbemselves.     No  expression  in  them 
^  argued  to  be  so  except  the  word 
"ingleader  ; "  and  as  to  that,  it  is  suffi- 
'^t  perhaps  to  say  that  Dr.  Johnson 

• 

(12)  S  Wi\B.  186;  8.  c  W.  Black.  753. 


points  out  the  mistake  of  supposing  that 
the  word  is  by  any  means  necessarily  a 
word  of  bad  import,  for,  amongst  other 
authorities,  ho  cites  Barrow  as  calling  St. 
Peter  "the  ringleader"  of  the  Apostles. 
Neither  are  the  words  connected  with  the 
trade  or  profession  of  the"  plaintiff,  either 
by  averment  or  by  implication,  so  that  on 
neither  ground  can  the  declaration  be 
supported.  There  is  no  averment  here 
that  the  consequence  which  followed  was 
intended  by  the  defendant  as  the  result 
of  his  words,  and  therefore  it  is  not 
necessary  to  consider  the  question  which 
was  suggested  on  the  argument,  whether 
words,  not  in  themselves  actionable  or 
defamatory,  spoken  under  circumstances 
and  to  persons  likely  to  create  damage  to 
the  subject  of  the  words,  are  when  the 
damage  follows  ground  of  action.  The 
judgment  of  Lord  Wensleydale  in  Lynch 
V.  Knight  (7)  appears  in  favour  of  the 
affirmative  of  this  question.  But  it  is 
not  necessary  for  us,  for  the  reasons  given, 
to  express  any  opinion  upon  it,  and  upon 
this  demurrer  there  must  be  judgment  for 
the  defendant. 

Jtid^mentfor  the  defendant. 

Attorneys — Stretton,  agent  for  Snead,  Llanelly, 
for  plaintiff;  Cowdell,  Gmudy  &  Browne,  agents 
for  Homo,  Llanelly,  for  defendant. 
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Jan. 

Practice  —  Palatine  Court  —  Service  of 
Process  out  of  Jurisdiction  of  Court — Ap' 
pea  ranee —  Waiver, 

The  Court  of  the  County  Palatine  of 
Lancaster y  being  a  superior  Court  of  record^ 
has  jurisdiction  in  an  action  where  the 
cause  of  action  arises  outside  the  county, 
and  if  the  defendant  voluntarily  enters  aii 
appearance  to  such  action  he  conies  within 
the  jurisdiction  of  the  Court,  and  cannot 
then  object  that  he  does  not  reside  vnthin 
the  county,  and  that  the  \orit  was  served 
beyond  the  jurisdiction  of  the  Court, 

This  was  an  action  brought  in  the 
Court  of  the  Common  Pleas  at  Lancaster. 
The  cause  of  action  arose,  and  the  de- 
fendant resided,  in  the  county  of  Salop, 
out  of  the  jurisdiction  of  that  Court.  The 
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writ  of  sammoiis  was  sent  by  the  plain- 
tiff's attorneys  at  Liverpool  to  the  de- 
fendant's attorney  at  Stone,  in  the  connty 
of  Staffordshire,  also  ont  of  the  jurisdic- 
tion of  the  Court,  with  a  re;][uest  that  he 
would  give  an  undertaking  to  appear  for 
the  defendant.  He  accordingly  gave 
such  undertaking,  with  a  statement  en- 
dorsed by  him  on  the  writ  that  he  ac- 
cepted service  thereof  on  the  defendant's 
behalf,  and  in  due  course  he  caused  an 
appearance  to  be  entered  for  the  de- 
fendant in  the  proper  office  of  the 
Court.  At  the  same  time  that  the  de- 
fendant's attorney  instructed  his  agent 
at  Liverpool  to  enter  the  appearance,  he 
directed  him  to  take  out  a  summons  to  set 
aside  the  writ  on  the  ground  that  the  de- 
fendant resided  out  of  the  jurisdiction  of 
the  Court  of  Common  Pleas  at  Lancaster. 
Such  summons  was  accordingly  taken  out 
and  heard  by  the  district  prothonotary, 
who  refused  to  make  any  order.  An 
appeal  from  this  having  been  made  to 
Martin,  B.,  at  chambers  without  success, 
a  rule  was  obtained  in  this  Court,  calling 
on  the  plaintiff  to  shew  cause  why  service 
of  the  writ  and  all  subsequent  proceed- 
ings should  not  be  set  aside  on  the  ground 
that  the  service  of  the  writ  was  a  nullity, 
and  that  the  Court  of  Common  Pleas  at 
Lancaster  had  no  jurisdiction  to  issue  the 
writ  or  entertain  the  suit.  Against  this 
rule, 

B,  0.  Williams  now  shewed  cause. — 
The  Court  of  the  county  palatine  of  Lan- 
caster, in  which  this  action  has  been 
brought,  is  a  superior  Court,  and  there- 
fore has  jurisdiction,  although  the  cause 
of  action  arose  beyond  its  limits,  and  in 
that  respect  it  resembles  any  of  the  su- 
perior Courts  at  Westminster.  It  is  thus 
stated  in  Bacon* s  Ahridgment^iitlQ  "Courts 
Palatinate  "  —  "  The  palatinate  Courts 
are  superior  Courts  of  Record,  which  exer- 
cise a  jurisdiction  within  their  own  pre- 
cincts in  as  ample  a  manner  as  the  Courts 
of  Westminster,"  and  in  a  note  thereto  it 
is  said,  "  therefore  if  a  debtor  goes  from 
a  foreign  into  a  palatinate  jurisdiction  his 
obligation  goes  along  with  him  as  much  as 
if  he  removed  from  one  kingdom  into 
another,  and  he  maybe  sued  there  although 
the  cause  of  action  arose  not  within  such 
palatinate  jurisdiction,"  citing  PeacocA;  v. 


Bell  (1).  So  in  GUberVs  Histot 
Oonimon  Pleas^  189,  after  pointing 
effect  of  the  limited  jurisdiction 
rior  Courts  it  is  stated, "  therefore 
book  of  Saunders,  74,  in  the  case 
C071  ajid  Best**  (meaning  Peac 
Bell)  (1),  "  makes  a  true  distinc 
tween  Counties  Palatine  and  o 
ferior  Courts  ;  for  the  Oouniy  P^ 
a  General  Court  *for  all  the  Bab 
that  palatinate,  and  not  merely 
causes  arising  within  the  palatina 
a  debtor  goes  from  the  foreign  i 
latine  his  objections  go  along  wit! 
much  as  if  ho  went  from  one  kinj 
another,  and  if  it  were  otherwise 
tinate  jurisdiction  would  be  a  she 
asylum  to  debtors  ;  for  no  process 
supreme  prerogative  process  nuu 
and  therefore  it  is  truly  determined 
the  cause  of  action  be  out  of  the  j 
tion,  yet  if  the  party  be  a  subject 
palatine,  as  he  is  by  coming  h 
dominion,  that  the  action  there 
brought  against  him."  All  that  i 
sary  to  give  the  palatinate  Court  ^ 
tion  is  that  the  defendant  shoul 
within  the  county  so  that  the  wii 
be  served  within  its  jurisdiction ; 
only  object  of  the  writ  is  to  con 
defendant  to  appear,  and  if  he 
voluntarily  that  is  sufficient,  thou( 
be  no  service  at  all.  The  appearai 
any  irregularity  in  this  respect—: 
Pract  218  (12  ed.)  ;  Day*8  Comm 
Procedure  Acts  (4  ed.)  p.  50 ;  J 
Smith  (2)  ;  Stanniford  v.  Richm 
There  was  no  nullity  in  any 
proceedings,  and  when  the  defi 
attorney  instructed  his  agent  i 
the  appearance  he  instructed  1 
to  take  out  the  summons  to  a 
the  proceedings,  shewing  that 
aware  at  the  time  he  appeared  ' 
cause  of  action  arose  out  of  tl 
diction.  He  therefore  chose  yoli 
and  with  knowledge  of  the  £ 
bring  himself  withm  the  junsdi 
the  Court. 

Gully,  in  support  of  the  rul 
cases  which  have  been  cited  as  to 
anco  operating  as  a  waiver  of  c 

(1)  1  Saund.  74. 

(2)  10  Exch.  Rep.  717 ;  s.  c.  24  Li 
(n.s.)  Exch.  167. 

(3)  13W.R.  724. 
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■diction  apply  only  to  cases  nnder 
mmon  Law  Procednre  Act,  1852, 
mables  actions  to  be  broug^ht  against 
I  snbjects  abroad.  In  those  cases 
Tice  was  not  a  nullity,  and  all 
ras  sought  by  the  defendant 
0  set  aside  the  appearance  on 
nmd  of  irregularity.  In  the  pre- 
ae  the  County  Palatine  Court  has 
isdiction  where  the  cause  of  action 
outside  its  limits,  unless  the  writ 
"ed  within  its  jurisdiction.  Service 
\  the  jurisdiction  is  a  nullity,  and 
be  cured  by  waiver.  That  dis- 
hes the  present  case  from  Forbes 
ih  (2),  where  the  service  was  not 
ty.  Morgan  v.  Johnson  (4),  de- 
fchat  service  of  notice  of  declara- 
i  a  Sunday  could  not  be  waived  by' 
fondant  accepting  it. 
nu5,  J.— The  Act  of  29  Car.  2.  c. 
es  service  on  the  Lord's  Day  void 

he  Act  of  4  A  5  Will.  4.  c.  62.  s.  1, 
that  the  writ  for  the  commence- 
xf  personal  actions  in  the  County 
le  of  Lancaster  shall  be  served  in 
oonfy,  and  "shall  not  be  served 
are."  Therefore,  if  the  writ  be 
elsewhere  in  violation  of  this  sta- 
is  a  nullity. 

BIT,  J. — In  Taylor  v.  Phillips  (6) 
Tioe  of  the  writ  on  a  Sunday  was 
i  capable  of  being  cured  by  waiver, 
9  the  statute  of  Charles  enacts  that 
Tvice  "  shall  be  void  to  all  intents 
nrposes."  Keating,  J. — Suppose 
it  had  been  onlj  issued  in  the  pre- 
tse,  and  the  defendant  had  gone 
» County  Palatine,  and  had  ap- 
there  to  the  action  with  out  service.  ] 
i  might  perhaps  be  considered  a 
lOtiye  service  within  the  county. 
BIT,  J. — Would  it  not  be  a  waiver 
ice  ?  Keating,  J. — In  Stanniford 
mond  (3)  Crompton,  J.,  put  his 
Q  on  the  ground  that  the  defendant 

appeared   could  not   be  allowed 
ct  to  the  jurisdiction.] 
i  was  said  only  with  reference  to 
ise,  which  was  that  of  a  British 

residing  out  of  the  jurisdiction, 
which  the  writ  issued  was  regular 

(4)  1  Hy.  BlMk.628. 
(6)  8  East  155. 

■US,  48.~C^.  [To  he  cancelled 


according  to  the  statute,  and  had  been 
properly  served. 

[Keating,  J. — Do  you  say  the  writ  in 
the  present  case  was  void  P 

Not  in  its  being  issued,  but  in  its  being 
taken  out  of  the  county,  it  was  then  void. 
Gomyn's  Digesty  title  "  Franchises,"  D  3, 
shews,  in  the  instances  there  g^ven,  that 
the  jurisdiction  of  the  County  Palatme  of 
Lancaster  is  with  respect  to  matters 
arising  within  the  Coun^  Palatine. 

Keating,  J. — I  am  of  opinion  that  this 
rule  should  be  discharged.  The  &cts  are 
that  a  writ  was  issued  out  of  the  Court  of 
the  County  Palatine  of  Lancaster,  and 
sent  to  the  defendant's  attorney,  who  re- 
sided out  of  the  County  Palatine,  and  the 
attorney  being  duly  authorised  to  do  so, 
as  we  must  assume  to  be  the  case, 
entered  an  appearance  for  the  defendant 
to  the  writ,  and  the  question  is  whether 
the  writ  having  been  sent  out  of  the 
County  Palatine,  and  having  not  been 
served  within  the  County  Palatine  makes 
the  subsequent  proceedings  wrong  ?  In 
other  words  does  the  appearance  in  the 
Court  of  the  Couniy  Palatine  waive  ob- 
jection to  the  jurisdiction,  even  though 
the  service  of  the  writ  was  such  that  ti^e 
defendant  was  not  bound  to  have  ap- 
peared ?  I  am  of  opinion  that  it  does. 
It  appears  that  the  Court  of  the  County 
Palatine  is  a  superior  Court,  and  has  aU 
the  privileges  of  such  withiiu  its  jurisdic- 
tion, and  this  has  been  laid  down  in  the 
passage  which  has  been  cited  from  Bacon's 
Abridgement^  and  in  Peacock  v.  Bell  (1), 
where  the  Court  is  put  on  the  footing  of 
a  superiorCourt  and  within  the  rule,  "  that 
nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  Court,  but  that 
which  especially  appears  to  be  so."  Now 
the  case  of  Forbes  v.  Smith  (2),  which 
arose  under  the  Common  Law  Procedure 
Act,  1852,  s.  18,  was  the  case  of  a  British 
subject  who  had  been  served  abroad,  and 
having  appeared  to  the  action  objected  to 
the  jurisdiction  on  the  ground  that  the 
cause  of  action  did  not  arise  within  the 
jurisdiction,  and  it  was  held  that  the 
appearance  had  waived  any  irregularity 
in  the  proceeding.  There  Martin,  B., 
anticipates  the  distinction  taken  here  by 
Mr.  Gully,  and  says,  '*I  think  that  even 
if  a  foreigner  came  before  the  Court  and 
when  bound,] 
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stated  that  being  in  ignorance  what  conrse 
to  pursue  he  appeared,  the  Court  would, 
except  under  very  peculiar  circumstances, 
deal  with  him  as  with  any  other  person, 
and  refuse  his  application  to  set  aside  the 
appearance."  In  the  present  case  the 
writ  seems  to  have  been  duly  issued, 
and  it  was  difficult  for  Mr.  Gully  to  have 
given  any  answer  to  the  question  put  to 
him  during  the  argument,  whether  the 
objection  to  jurisdiction  would  not  have 
been  waived  if,  supposing  the  writ  to  have 
been  properly  issued,  the  defendant  had 
said  to  the  plaintiff's  attorney,  you  need 
not  take  the  trouble  to  serve  me  I  will 
appear,  and  he  had  accordingly  appeared. 
I  think  that  in  effect  was  what  was  done 
here,  and  that  when  the  defendant's  at- 
torney, entered  the  appearance  he  waived 
any  irregularity  of  service. 

J3bett,  J. — Every  Court  must  have 
jurisdiction  over  both  the  subject  matter 
and  the  person  brought  before  it.  The 
objection  taken  on  the  part  of  the  de- 
fendant in  the  present  case  amounta  to 
this  that  the  Palatine  Court  had  no  juris- 
diction over  either  the  subject  matter  or 
the  person,  on  the  ground  that  that  Court 
lias  no  jnrisdiction  over  what  does  not 
arise  within  the  County  Palatine.  If  it 
could  have  been  made  out  that  the  Pala- 
tine Court  was  an  inferior  Court  Mr. 
Gully  would  have  made  out  that  the  sub- 
ject matter  was  not  within  its  jurisdiction, 
but  it  must  be  taken  on  the  authority  of 
Saunders  supported  by  Bacon* s  Abridge- 
merit,  that  the  Court  of  the  County  Pala- 
tine is  a  superior  Court.  It  has  jurisdic- 
tion over  what  does  not  arise  within  its 
jurisdiction,  and  that  shews  it  is  a  superior 
Court.  Hfld  it  been  proved  that  it  had 
jurisdiction  only  over  what  arose  within 
its  jurisdiction,  I  should  have  thought 
that  it  had  been  made  out  that  it  was  an 
inferior  Court.  Then  the  objection  as  to 
the  want  of  jurisdiction  over  the  subject 
matter  having  failed,  it  was  contended 
that  the  Court  had  not  jurisdiction  over 
the  person,  because  the  vnrit  was  served 
out  of  the  County  Palatine,  but  in  Forbes 
V.  Smith  (2)  the  Court  of  Exchequer 
adopted  the  argument  of  Willes,  J., 
then  counsel  at  the  bar,  that  the  Court 
may  have  jurisdiction  over  the  person 


without  service  of  the  writ, 
that  the  person  may  not  be  oc 
come  before  the  Court  if  he  hi 
duly  served,  but  if  having  no 
writ,  although  the  service  be  u 
voluntarily  appears,  he  waives 
larity  in  the  mode  by  which  be 
before  the  Court.  I  do  not  i 
the  Court  had  no  jurisdictioi 
subject  matter  at  all  the  appeal 
defendant  would  have  given  ji 
Indeed  I  think  it  would  not,  b 
necessary  to  determine  that  i 
point  arises  in  this  case. 

Denman,  J. — I  also  am  of  o 
this  rule  should  be  dischi 
on  both  points.  The  case 
V.  Johnson  (3)  is  not  applic 
decision  in  that  case  must  bai 
the  ground  that  the  service 
day  was  not  only  an  irregular 
illegality.  Mr.  Gully  relied  oi 
Will.  4.  c.  62.  s.  1,  as  shewin 
service  of  a  writ  outside  €. 
Palatine  vras  also  an  illegality 
I  consider  the  statute  and  1( 
matter  with  the  light  throx 
effect  of  appearance  by  the  oaf 
V.  Smith  (2)  I  do  not  think  th 
out  of  the  County  Palatine 
illegal  act  as  to  prevent  a  waii 
a  subsequent  appearance.  I  a 
service  of  the  writ  is  not  ess 
that  if  the  party  appears  it 
Court  jurisdiction  provided  i 
matter  of  the  action  is  one  < 
the  Court  has  jurisdiction.  Ti 
case  here,  and  therefore  I  c< 
the  Court  that  this  rule  shoi 
charged. 

HoNYMAN,  J. — I  am  of  the  sa; 
I  agree  that  if  the  Court  has 
over  the  subject  matter  that  i 
if  the  defendant  appears.  Tl 
&  6  Will.  4.  c.  62.  s.  1,  does 
the  process  to  be  served  out  of 
Palatine,  but  there  may  be  n< 
all,  and  the  defendant  if  he 
come  within  the  County  Pi 
appear,  and  by  so  doing  snl 
jurisdiction  of  the  Court. 

Rule  di 
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to  jmisdiction  apply  only  to  oases  nnder 
the  Common  Law  Procedure  Act,  1852, 
which  enables  actions  to  be  broag^ht  against 
British  subjects  abroad.  In  tiipso  cases 
the  service  was  not  a  ntillitj,  and  all 
that  was  sought  by  the  defendant 
was  to  set  aside  the  appearance  on 
the  ground  of  irregularity.  In  the  pre- 
sent case  the  County  Palatine  Court  has 
DO  jurisdiction  where  the  cause  of  action 
arises  outside  its  limits,  unless  the  writ 
be  served  within  its  jurisdiction.  Service 
outside  the  jurisdiction  is  a  nullity,  and 
ttnnot  be  cured  by  waiver.  That  dis- 
tmgaiahes  the  present  case  from  Forbes 
Y.  8mHh  (2),  where  the  service  was  not 
•  nxdlity.  Morgan  v.  Johnson  (4)  de- 
aded  that  service  of  notice  of  declara- 
*wii  on  a  Sanday  could  not  be  waived  by 
^  defendant  accepting  it. 

[I>raMiK,  J.— The  Act  of  29  Car.  2.  c. 
7,  makes  service  on  the  Lord's  Day  void 
B^  illegal.] 

So  the  Act  of  4  &  5  Will.  4.  c.  62.  s.  1, 
■•cts  that  the  writ  for  the  commence* 
*««ii  of  personal  actions  in  the  County 
'^■Jatine  of  Lancaster  shall  be  served  in 
Jch  oonnty,  and  "  shall  not  be  served 
*ewhere."  Therefore,  if  the  writ  be 
J^*^  elsewhere  in  violation  of  this  sta- 
^^bitis  a  nulHty. 

rBRMT,  J.— In  Taylor  v.  PhiUips  (5) 
^*©  Benrice  of  the  writ  on  a  Sunday  was 
^^not  capable  of  being  cured  by  waiver, 
••^^Jinie  the  statute  of  Charles  enacts  that 
■'^  Bervice  "  shall  be  void  to  all  intents 
2*^  pnrposes."  Keating,  J. — Suppose 
^^  '^  had  been  only  issued  in  the  pre- 
^^"^  case,  and  the  defendant  had  gone 
™*o  the  County  Palatine,  and  had  ap- 
P**!^  there  to  the  action  without  service.] 
^Tbat  might  perhaps  be  considered  a 
^^^^Jfttctive  service  within  the  county. 

[BiETT,  J. — ^Would  it  not  be  a  waiver 

^  J^ce  ?     Keattoo,  J. — In  Stunniford 

V^^^won^   (3)    Crompton,  J.,  put  his 

2??^  on  the  ground  that  the  defendant 

*-^  ^&  appear^   could  not   be  allowed 

^^ect  to  the  jurisdiction.] 
^     J^  was  only  with  reference  to  the  par- 
^^^  *ar  case,  which  was  that  of  a  British 

p^  residing  out  of  the  jurisdiction, 
in  which  the  writ  issued  was  regular 

(4)  1  H.  Blnck.  628. 
w  (5)  3  East  15o. 

^W  JjBBlES.  43.— C.P. 


according  to  the  statute,  and  had  be^n 
properly  served. 

[Keating,  J. — Do  you  say  the  writ  in 
the  present  case  was  void  ?] 

Not  as  regards  its  issue,  but  being  taken 
out  of  the  county,  it  then  became  void. 
Comyn*8  Digest,  title  "  Franchises,"  D  3, 
shews,  in  the  instances  there  given,  that 
the  jurisdiction  of  the  County  Palatine  of 
Lancaster  is  with  respect  to  matters 
arising  within  the  County  Palatine. 

Keating,  J. — I  am  of  opinion  that  this 
rule  should  be  discharged.  The  &cts  are 
that  a  writ  was  issued  out  of  the  Court  of 
the  County  Palatine  of  Lancaster,  and 
sent  to  the  defendant's  attorney,  who  re- 
sided out  of  the  County  Palatine,  and  the 
attorney  being  duly  authorised  to  do  so, 
as  we  must  assume  to  be  the  case, 
entered  an  appearance  for  the  defendant 
to  the  writ,  and  the  question  is  whether 
the  writ  having  been  sent  out  of  the 
County  Palatine,  and  having  not  been 
served  within  the  County  Palatine,  makes 
the  subsequent  proceedings  wrong  ?  In 
other  words,  does  the  appearance  in  the 
Court  gf  the  County  Pcdatine  waive  ob- 
jection to  the  jurisdiction,  even  though 
the  service  of  the  writ  was  such  that  the 
defendant  was  not  bound  to  have  ap- 
peared P  I  am  of  opinion  that  it  does. 
It  appears  that  the  Court  of  the  County 
Palatine  is  a  superior  Court,  and  has  all 
the  privileges  of  such  within  its  jurisdic- 
tion, and  this  has  been  laid  down  in  the 
passage  which  has  been  cited  from  Bacon* s 
Ahridgemenff  and  in  Peacock  v.  Bell  (1), 
where  the  Court  is  put  on  the  footing  of  a 
superior  Court  and  within  the  rule,  "that 
nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  Court,  but  that 
which  especially  appears  to  be  so."  Now 
the  case  of  Forbes  v.  Stnith  (2),  which 
arose  under  the  Common  Law  Procedure 
Act,  1852,  s.  18,  was  the  case  of  a  British 
subject  who  had  been  served  abroad,  and 
having  appeared  to  the  action,  objected  to 
the  jurisdiction  on  the  ground  that  the 
cause  of  action  did  not  arise  within  the 
jurisdiction,  and  it  was  held  that  the 
appearance  had  waived  any  irregularity 
in  the  proceeding.  There  Martin,  B., 
anticipates  the  distinction  taken  here  by 
Mr.  Gully,  and  says,  "I  think  that  even 
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if  a  foreigner  camo  before  the  Court,  and 
stated  that,  being  in  ignorance  what  conrse 
to  pursne,  ho  appeared,  the  Court  would, 
except  under  very  peccdiar  circumstances, 
deal  with  him  as  with  any  other  person, 
and  refuse  his  application  to  set  aside  the 
appeaitinco."  In  the  present  case  the 
writ  seems  to  have  been  duly  issued, 
and  it  was  difficult  for  Mr.  Gully  to  have 
given  any  answer  to  the  question  put  to 
him  during  the  argument,  whether  the 
objection  to  jurisdiction  would  not  have 
been  waived  if,  supposing  the  writ  to  have 
been  properly  issued,  the  defendant  had 
said  to  the  plaintiff's  attorney,  you  need 
not  take  the  trouble  to  serve  me  I  will 
appear,  and  he  had  accordingly  appeared. 
I  think  that  in  effect  was  what  was  done 
here,  and  that  when  the  defendant's  at- 
torney entered  the  appearance  he  waived 
any  irregularity  of  service. 

Brett,  J. — Every  Court  must  have 
jurisdiction  over  both  the  subject  matter 
and  the  person  brought  before  it.  The 
objection  taken  on  the  part  of  the  de- 
fendant in  the  present  case  amounts  to 
this,  that  the  Palatine  Court  had  no  juris- 
diction over  either  the  subject  matter  or 
the  person,  on  the  ground  that  that  Court 
has  no  jurisdiction  over  what  does  not 
arise  within  the  County  Palatine.  If  it 
could  have  been  made  out  that  the  Pala- 
tine Court  was  an  inferior  Court  Mr. 
Gully  would  have  made  out  that  the  sub- 
ject matter  was  not  within  its  jurisdiction, 
but  it  must  be  taken,  on  the  authority  of 
Saunders  supported  by  Bacon's  Abridge^ 
ment,  that  the  Court  of  the  County  Pala- 
tine is  a  superior  Court.  It  has  jurisdic- 
tion over  what  does  not  arise  within  its 
jurisdiction,  and  that  shews  it  is  a  superior 
Court.  Had  it  been  proved  that  it  had 
jurisdiction  only  over  what  arose  within 
its  jurisdiction,  I  should  have  thought 
that  it  had  been  made  out  that  it  was  an 
inferior  Court.  Then  tlie  objection  as  to 
the  want  of  jurisdiction  over  the  subject 
matter  having  &.iled,  it  was  contended 
that  the  Coui*t  had  not  jurisdiction  over 
the  person,  because  the  writ  was  served 
out  of  the  County  Palatine,  but  in  Forbes 
V.  Smith  (2)  the  Court  of  Exchequer 
adopted  the  argument  of  Willes,  J. 
(then  counsel  at  the  bar),  that  the  Court 
may  have  jurisdiction  over  the  person 


without  sei-vico  of  the  writ, 
that  the  person  may  not  be  coi 
come  before  the  Court  if  he  ha 
duly  served,  but  if  having  no< 
writ,  although  the  service  be  in 
voluntarily  appears,  he  waives 
larity  in  the  mode  by  which  he 
before  the  Court.  I  do  not  8 
the  Court  had  no  jurisdiction  ov 
ject  matter  at  all,  the  appearai 
defendant  would  have  given  ja 
indeed  I  think  it  would  not ;  bi 
necessary  to  determine  that  a 
point  arises  in  this  case. 

Dekman,  J. — I  also  am  of  o{ 
this  rule  should  be  discha 
on  both  points.  The  case  < 
V.  Johnson  (3)  is  not  applici 
decision  in  that  case  must  hav 
the  ground  that  the  service  < 
day  was  not  only  an  irregulari 
illegality.  Mr^  Gully  relied  on 
Will.  4.  c.  G2.  s.  1,  as  shewing 
service  of  a  writ  outside  tl 
Palatine  was  also  an  illegality, 
I  consider  the  statute  and  lo 
matter  witli  the  light  throw 
effect  of  appearance  by  the  cas( 
V.  Smith  (2),  I  do  not  think  thi 
out  of  the  County  Palatine  i 
illegal  act  as  to  prevent  a  waiv 
a  subsequent  appearance.  I  a^ 
service  of  the  writ  is  not  esse 
that  if  the  party  appears  it 
Court  jurisdiction,  provided  H 
matter  of  the  action  is  one  c 
the  Court  has  jurisdiction.  Th 
case  here,  and  therefore  I  concn 
Court  that  this  rule  should  be  d 

HoNTMAN,  J. — I  am  of  the  san 
I  agree  that  if  the  Court  has  y 
over  the  subject  matter  that  is 
if  the  defendant  appears.  Th( 
&  5  Will.  4.  c.  62.  s.  1,  does 
the  process  to  be  served  out  of  t 
Palatine,  but  there  may  be  no 
all,  and  the  defendant  if  he 
come  within  the  County  Pa] 
appear,  and  by  so  doing  subi 
jurisdiction  of  the  Court. 

Hide  dis 

Attorneys — Ncal  &  Pliilpott,  agents 
ly^ickett,  Liverpool,  for  plaintiff;  CI 
agcDts  for  G .  AV.  Hotlpkinson,  Stoue,  f 
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FBEETH  AND  ANOTHER  l\   BUBB. 


Jan.  1 

Co9^^raci — Rescission,  by  one  Party  re 
f}uiH€^  to  ^perform  his  Part — Sale  of  Goods 
io  he  <^'elivered  and  paid  for  in  Parcels, 

Tk^  defendant  contracted  for  the  sale  and 

delit^r^  to  the  plaintiffs  of  250  tons  of  pig 

\rm   €M,i  a  certain  price  per  ton;  the  iron 

to  he    cklivered  in  ttco  parcels  0/  125  tons 

eaeli,    and  payment  io  be  made  fourteen 

(fayt    after  delivery  of  each  parcel,     TJie 

vhcK^  of  the  first  parcel  was  delivered,  but 

ofdy  hy  instalments,  and  after  repeated  ap* 

jiieations  for  it  by  the  plaintiffs.    As  the 

price  of  iron  teas  rising  in  the  market,  the 

plointtffs  refused  to  pay  for  the  price  of  the 

frst  parcel  untU  the  rest  contracted  for  was 

Miveredy  but   there  wa^  no  inability  on 

^^r  part  to  pay  for  the  same : — Held, 

^^  stich  refusal  to  pay,  though  it  rendered 

'^^  plaintiffs  liable  to  an  action,  did  not 

•"^w  the  circumstances  amount  io  a  refusal 

^  perform  the  contra>ct  so  as  to  free  the  de- 

f^^^dant  from  his  obligation  to  deliver  the 

•^^  of  the  iron. 

Thig  was  an  action  for  breach  of  con- 
^J*<5t>in  not  delivering  to  the  plaintiffs 
^<^  remaining  half  of  250  tons  of  pig 
^tm,  which  they  bonght  of  the  defendant, 
^*>o  traded  nnder  the  name  of  Messrs. 
^'  M.  Burr  &  Co.,  according  to  the  terms 
^^  the  following  bought  note — 

"  London,  E.C.,  Xorembcp  28,  1871. 
^  "Bought  this  day  of  Messrs.  D.  M. 
^Hrr  &  Co.  250  tons  of  pig  iron,  at  56*. 
^^  ton,  alongside  onr  wharf,  Millwall. 
^*U  to  be  delivered  in  two  weeks ;  re- 
'^'•inder  in  fonr  weeks.  Payment,  nett 
*^^*h  fourteen  days  after  delivery  of  each 
Parcel" 

J.   ^t  appeared  that  the  time  for  the  de- 

^^®^  of  the  iron,  as  originally  fixed  by 

?*^  contract,  was  waived  by  the  plaintiffs, 

_  ^t   the  other  terms  of  the  contract  re- 


^    defendant    about    ten    tons.     They 

^    ^te  to  the  defendant  complaining  of 

j^T"^^  smallness  of  this  lot,  and  requesting 

j^^^  to  "give  in  a  definite  time  for  de- 

^ry  of  at  least  fifty  tons,  which  must 

«:lelivered  at  once.*'  In  ^Inrch  two  other 


lots  were  delivered,  but  not  until  after 
several  applications  had  been  made  by 
the  plaintiffs  for  delivery  of  the  iron ;  and 
on  the  12th  of  May,  the  balance  of  the 
125  tons,  the  first  half  of  the  contract 
quantity,  was  deUvered.  On  the  18th  ot 
May,  the  plaintiffs  wrote  to  the  defendant : 
"  Do  you  intend  to  deliver  the  remainder, 
or  shall  we  buy  against  you  ?"  and  the 
defendant  replied  to  this  on  the  21st  of 
May :  "  It  is  our  intention  to  deliver 
remainder  of  pig  iron,  and  do  not  wish 
you  to  buy  against  us." 

Shortly  afterwards  the  defendant  ap- 
plied to  the  plaintiffs  for  352Z.  15«.  lOd,^ 
the  amount  of  the  first  half  of  the  iron, 
according  to  the  contract,  but  the  plain- 
tiffs  refused  to  pay  the  same  until  the 
defendant  had  delivered  the  whole  of  the 
iron.  Thereupon  the  defendant  sued  the 
])laintiffs  for  this  sum,  which  they  ulti- 
mately paid.  No  further  iron,  however, 
was  ever  delivered,  and  the  defendant 
having  refused  to  deliver  any  more,  the 
present  action  was  brought  for  the  damages 
sustained  by  such  non-deliverv.  The 
price  of  iron  constantly  rose  from  the 
time  of  the  contract,  and  at  the  end  of  May, 

1872,  it  was  80.'?.  a  ton  and  upwards. 
The  cause  was  tried  before  Brett,  J.,  at 

the  London  Sittings  after  Hilary  Term, 

1873,  when  that  learned  Judge  ruled  that 
the  refusal  by  the  plaintiffs  to  pay  for  the 
first  half  of  the  iron  contracted  for  did 
not  relieve  the  defendant  from  his  liability 
to  deliver  the  residue,  and  a  verdict  was  en- 
tered for  the  plaintiffs  for  148Z.  16*.,  with 
leave  to  the  defendant  to  move  ;  pursuant 
to  which  leave  a  rule  7iisi  was  obtained, 
in  Easter  Term,  1873,  to  set  aside  such  ver- 
dict, and  to  enter  instead  a  verdict  foi*  the 
defendant,  on  the  ground  that  the  refusal 
of  the  plaintiffs  to  pay  for  the  first  parcel 
justified  the  defendant  in  breaking  the 
contract  and  exonerated  him  from  per- 
forming it;  and  further,  that  the  non- 
payment of  the  price  of  the  first  parcel 
was  ground  for  assuming  that  the  plain- 
tiffs were  unwilling  to  perform  their  con- 
tract altogether. 

Against  this  rule, 

Watkin  Williams  and  E.  Clark  appeared 
to  shew  cause,  but  the  Court  called  on 

Oarth  to  support  the  rule. — The  plain- 
tiffs wore  hv  the  terms  of  the  contract  to 
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pay  the  price  of  the  parcel  of  125  tons 
(half  of  the  entire  quantity)  in  fourteen 
days  after  it  had  been  delivered,  and  their 
renisal  to  do  so  was  a  distinct  refusal  to 
perform  their  part  of  the  contract,  and 
entitled  the  defendant  to  treat  the  con- 
tract as  rescinded.  This  is  within  the  prin- 
ciple of  Hoare  v.  Betinie  (1),  where  the 
defendants  agreed  to  buy  of  the  plaintiffs 
667  tons  of  iron,  to  be  shipped  in  the 
months  of  June,  July,  August  and  Sep- 
tember, in  about  equal  portions  each 
month,  and  to  an  action  for  not  accepting 
the  iron  it  was  held  a  good  defence  that  in 
the  month  of  June  the  defendant  shipped 
only  twenty-one  tons.  In  Withers  ▼.  Bey' 
noJds  (2)  the  defendant  had  agreed  to  sup- 
ply the  f^aintiff  with  straw  till  a  certain 
time  at  the  rate  of  three  loads  in  a  fort- 
night at  33^.  per  load,  and  the  plaintiff 
liad  agreed  to  pay  the  defendant  dSs,  per 
load  "for  each  load  of  straw  so  delivered 
on  his  premises.''  Several  loads  were 
delivered,  and  on  the  defendant  demand- 
ing payment,  the  plaintiff  paid  for  all  but 
the  last  load,  saying  he  should  always 
keep  one  load  in  hand.  Thereupon  the  de- 
fendant refused  to  supply  any  more  straw; 
and  in  an  action  for  the  non-delivery 
the  Court  held  that  the  true  effect  of  the 
agreement  was  that  each  load  was  to  be 
paid  for  on  delivery,  and  that  on  the 
plaintiffs'  refusal  to  pay  for  them  the  de- 
fendant was  not  bound  to  send  any  more. 
Those  cases  are  precisely  in  point,  and 
though  in  this  case  there  was  an  exten- 
sion of  the  time  originally  fixed  by  the 
contract  for  the  delivery  of  the  iron,  the 
contract  was  not  varied  as  to  the  right 
of  the  defendant  to  bo  paid  for  the  price 
of  half  the  quantity  of  iron  contracted 
for  in  fourteen  days  after  it  had  been 
delivered,  and  the  plaintiffs'  refusal  to 
pay  this  was  as  unqualified  as  the  refusal 
of  the  plaintiff  in  Witliers  v.  Reynolds  (2), 
and  therefore  justified  the  defendant  in 
refusing  to  deliver  the  residue  of  the 
iron.  Hoare  v.  Bennie  (1)  is  recognised 
OS  law  in  Bradford  v.  WUliums  (3). 

(1)  5  Hurl.  &  N.  19  ;  8.  c.  29  Law  J.  Rep.  (k.s.) 
Exch.  73. 

(2}  2  B.  &  Ad.  882. 

(3)  41  Lftw  J.  Rep.  (n.s.)  Exch.  164 ;  8.  c.  Law 
Rep.  7  Exch.  269. 


[Denman,  J. — In  Witliers  v. 
(2)  there  was  that  which  was  a 
to  amount  to  a  statement  by  tl 
tiff  that  he  would  not  perform 
tract.  Is  there  anything  here  n 
non-payment,  and  is  there  Bny 
that  that  justifies  a  rescission  of 
tract  by  the  other  side  ?] 

Surely  in  saying  that  they  wil 
in  fourteen  days  according  to  the 
the  contract,  the  plaintifib  do  in  i 
that  they  will  not  perform  the 
The  case  of  Simpson  v.  Crippin  ( 
to  be  against  what  is  now  conte 
on  behalf  of  the  defendant.  1 
defendants  had  agreed  to  gu 
plaintiffs  with  from  6,000  to  8,00 
coal,  to  be  delivered  into  the  ] 
waggons,  in  equal  monthly  c 
during  the  period  of  twelve  moi 
plaintiffs  having  during  the  fin 
sent  waggons  for  158  loads  only 
fendants  treated  the  contract  as  ; 
but  the  Court  of  Queen's  Bench  ! 
the  breach  of  the  plaintiffs  in  ta 
than  the  stipulated  quantity  di 
first  month  did  not  entitle  the  d< 
to  rescind  the  contract.  That  o 
ever,  is  distinguishable  from  the 
as  there  there  was  a  partial  per 
by  the  plaintiffs  of  the  contract, 
is  very  different  from  a  refusal  tc 
it  at  all. 

Lord  Coleeidqe,  C.J. — The 
arises  on  a  contract  relating  to  ti 
iron,  which  is  as  follows — "  Boi 
day  of  Messrs.  D.  M.  Burr  &  Co. 
of  pig  iron,  at  56«j)er  ton,  aloDj 
wharf,  Millwall.  Half  to  be  del 
two  weeks;  remainder  in  fon 
Payment,  nett  cash  fourteen  d 
delivery  of  each  parcel."  Now 
of  the  case  were  these,  namely,  t 
was  no  delivery  in  the  terms  of 
tract  of  either  parcel  of  the  iron, 
in  fact  the  time  for  the  delivei 
first  parcel,  namely,  125  tons,  was 
and  such  delivery  did  not  take  p 
the  12th  of  May,  1872,  and  du 
time  the  correspondence  shews 
plaintifis  were  pressing  the  defe 
delivery  of  the  iron,  and  the  < 

(4)  42  Law  J.  Rep.  (n.s.)  Q.B.  28 
Rep.  8  Q.B.  16. 
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^^  csonstantly  making  excases  for  its 
i^OQ^^^Iiyery.     That  the  purchasers  were 
iiUDOiXB  to  haye  the  iron  is  plain,  both 
tos^    the  correspondence  and  from  the 
fact    that  the  market  was  rising.     The 
&»t    125  tons  were  ultimately  delivered 
bjtlie  12th  of  May,  1872,  and  afterwards 
there  was  a  demand  by  the  defendant  for 
ptyment  of  what  was  due  for  those  125 
tons,  and  a  refusal  on  the  part  of  the 
j^aintifis  with  an  application  by  them  for 
the  delivery  of  the  other  125  tons.     The 
defendant  refused  to  deliver  more,  and 
this  action  has  been  brought  for  damages 
fixr    such    non-delivery.     The    question 
Mmed  before  us  has  been  whether  the 
Vwisal  to  pay  for  what  was  due  in  respect 
of  the  125  tons  on  the  12th  of  May  was 
■Qch  a  refusal  as  to  set  the  vendor  free  of 
the  contract.     It  is  true  the  matter  was 
^•ken  shortly  at  Nisi  Prius,  and  we  have 
i^t  a  full  detail  of  all  the  circumstances, 
but  this  at  all  events  appears,  that  there 
'^^'M  an  extension  of  time  to  the  12th 
of  May,  and  a  pressure  by  the  purchasers 
^^  a  completion  of  the  contract  on  the 
P^it  of  the  vendor.  I  mention  this  because 
*■  think  that  in  cases  of  this  sort  where 
^'^  question  is  whether  one  party  to  a 
^<>&tnuHiha8  been  set  free  by  the  other 
*«©  real  point  is  whether  the  conduct  of 
^o  piutty  relied  on  as  setting  the  other 
^<6e,  does  or  not  amount  to  an  abandon- 
'^^©nt  and  refusal  on  his  part  to  perform 
«ie  contract,  and  I  refer  to  this  to  explain 
^hat  I  believe  is  the  true  ground  on  which 
"tte  cases  on  this  subject  have  been  de- 
^^©d.  Non-delivory  or  non-payment  may 
b©  evidence  of  such  an  act  as  to  indicate 
•**  intention  to  refase  to  perform  the  con- 
'"•ct.    That  I  think  is  the  troo  ground 
^   which  Hoare  v.  Bennie  (1)  was  de- 
eded.   The  Court  of  Exchequer  thought 
***at  in  that  case  where  time  was  of  the 
^■^eQce  of  the  contract,  and  where  by  the 
'^on-delivery  of  part  of  the  goods  the 
^^ole  object  of  the  contract  had  been  frus- 
7*^ted,  such  non-performance  amounted 
^  a  rescission  of  the  contract,  and  set  the 
^^*Ur  party  to  it  free.    And  that  case  was 
j^  ]mt  by  the  great  authority  of  Crompton, 
^9  m  the  subsequent  case  of  Janassohn  v. 
^^^^  (5),  where  he  says  it  is  to  be  sup- 

fj)  4  6.  &  a  296 ;  8.  c.  32  Law  J.  Kep.  (n.s.) 


ported  on  the  ground  that  the  breach 
frustrated  the  whole  contract.  Then  in 
Withers  v.  Beynolds  (2),  where  the  action 
was  for  non-delivery  of  hay,  a  non-pay- 
ment was  held  to  put  an  end  to  the  con- 
tract, because,  as  was  said  by  Patteson, 
J.,  such  non-payment  was  under  the  cir- 
cumstances of  that  case  an  intimation 
that  the  purchaser  did  not  intend  to  com- 
plete the  contract,  and  on  that  ground 
the  case  was  upheld  by  Wightman,  J.,  in 
Jonassohn  v.  Young  (5).  There  have  been 
subsequent  cases,  but  1  do  not  propose  to 
refer  to  them-,  because  each  depends  on  its 
own  circumstances,  but  the  true  principle 
which  governs  them  all  is  whether  the 
act  relied  on  as  a  rescission  of  the  contract 
amounts  to  a  refusal  by  the  person  doing 
the  act  to  perform  his  part  of  the  contract. 
In  the  present  case  my  brother  Brett  held 
that  this  single  act  of  refusal  to  pay,  un- 
attended by  other  circumstances,  did  not 
put  an  end  to  the  contract,  though  it  gave 
the  other  party  a  remedy  by  action,  which 
remedy  in  the  present  case  had  been  taken, 
and  successfully.  I  think  that  such  ruling 
of  my  brother  Brett  was  right,  and  that, 
therefore,  the  rule  which  has  been  obtained 
should  be  discharged. 

Keating,  J. — I  agree  with  the  judgment 
of  the  Lord  Chief  Justice.  It  is  not  the 
mere  omission  or  even  refusal  to  do  some- 
thing which  by  the  terms  of  the  contract 
one  of  the  parties  was  bound  to  do  that 
absolves  the  other  party  to  the  contract, 
but  there  must  be  an  absolute  refusal  to 
perform  his  part  of  the  contract.  Looking 
to  the  circumstances  of  the  present  case, 
a  rising  market,  a  non-delivery  by  the  de- 
fendant, then  a  delivery  or  rather  a  scries 
of  deliveries  by  him  after  the  time  con- 
tracted for  the  delivery  had  passed,  a 
refusal  by  the  plaintiffs  to  pay,  but  ac- 
companied with  remonstrances  against 
the  failure  to  deliver  and  requiring  the 
defendant  to  deliver  within  a  certain  time 
to  be  fixed  by  them,  I  think  one  cannot 
assume  an  intention  on  the  part  of  the 
plaintiffs  not  to  perform  the  contract. 
They  ought  to  have  paid,  and  their  not 
doing  so  rendered  them  liable  to  an  action 
which  was  successfully  brought,  and  under 
it  the  money  was  paid.  On  the  refusal 
to  pay  there  was  not  only  no  refusal  by 
the  plaintiff*s  to  perform  the  contract,  but 
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no  inability  to  do  so,  and  the  defendant 
had  no  right  to  treat  the  contract  as 
rescinded.  The  rule  in  this  case  must  be 
discharged. 

Denman,  J. — I  am  of  the  same  opinion. 
What  my  brother  Brett  ruled  at  the  trial 
was  that  the  re^sal  to  pay  for  the  first 
parcel  did  not  put  an  end  to  the  contract 
and  exonerate  the  defendant  from  deliver- 
ing the  rest  of  the  iron,  and  he  gave  leave 
to  the  defendant  to  enter  a  verdict  for 
him  if  such  ruling  was  wrong.  Now  was 
that  ruling  wrong  ?  I  apprehend  that  it 
was  quite  right  on  the  authority  of  the 
case  of  iVithera  v.  Reynolds  (2).  That 
case  did  not  expressly  decide  that  a  single 
act  of  non-payment  might  be  evidence  of 
a  refusal  to  perform  the  contract.  Ac- 
cording to  Patteson,  J.,  in  that  case,  "  if 
the  plaintiffs  had  merely  failed  to  pay  for 
any  particular  load,  that  of  itself  might 
not  have  been  an  excuse  to  the  defendant 
for  delivering  no  more  straw.'*  What 
were  the  facts  in  that  case  ?  The  plain- 
tiff, who  was  to  pay  for  each  load  of  straw 
delivered,  was  in  arrear  for  several  loads, 
and  upon  the  defendant  asking  for  the 
amount  the  plaintiff  tendered  the  price  of 
all  the  straw  delivered  except  the  last 
load,  saying  that  he  should  always  keep' 
one  load  in  hand.  That  was  an  express 
refusal  to  perform  his  part  of  the  contract, 
because  the  contract  gave  him  no  such 
power.  Here  there  was  no  such  refusal,  and 
according  to  Withers  v.  Beynolds  (2)  the 
learned  Judge  was  right  in  holding  at  the 
trial  of  the  present  case  that  the  refusal 
to  pay  for  the  first  parcel  of  iron  did  not 
prevent  the  right  of  the  plaintiffs  to  have 
the  rest  of  the  iron  delivered.  I  think 
the  defendant  was  still  bound  to  perform 
his  part  of  the  contract  notwithstanding 
the  isolated  refusal  by  the  plaintiffs  to  pay 
for  the  first  parcel. 

Rule  discharged. 


Attorneys  --  Payne    &    Nelson,    for    plaintiffs 
Evans  &  Co.,  for  defendant. 
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Debtor  and  Creditor — Baiikruptcy 
1869,  32  8f  33  Vict  c.  71.  s.  126— 
position — Revivor  of  Crediior*8  Rightg- 
No^wpayinent  of  Composition — Debtors 
1869,  32  8r  33  Vict.  c.  62.  s,  h—GommCL 
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The  non-payment  by  a  debtor  of  a 
position  according  to  the  terms  of  are 
tiouy  passed  pursuant  to  SBction  126  o^ 
Bankruptcy  Act,  1869,  revives  not  onL 
debt  but  also  the  rights  and  remedies 
creditor  in  respect  tliereof  as  they 
Juive  existed  xf  no  such  compo8itioi\ 
been  agreed  to. 

Therefore,  where  after  a  Judge^s 
had  been  made  under  the  Debtors  Act^ 
for  the  payment  of  a  judgment  debt  h 
stalments,  tJie  judgment  debtor  took 
ings  for  liquidation  under  the  ffnrtifrrr     ^jrfrt 
Act,  1869,  and  a  resolution  binding 
judgment  creditor  was  passed 
s,   l26   to  accept  a  composition, 
debtor  subsequently  failed  to  pay  the  «»- 
position  a^ccording  to  the  terms  of 
solution,   it  was  held  thai  the  j 
creditor  was  entitled  to  proceed  u[ 
Judge^s  order  for  the  payment  of  ike 
by  instalments  as  if  there  had  been  no 
position,  and  accordingly  to  apply  ws^ 
8.   5   of  the  Debtors  Act,  1869,  for 
debtor* s  comviittal  in  case  of  his  not 
ing    such   instalments  v^h-en  he  had 
means  of  paying. 
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The  plaintiff  was  a  judgment  c 
of  the  defendant,  and  there  bein. 
balance  of  84Z.  hs.  (Sd.  of  the  ju 
debt  owing  to  the  plaintiff  on  the 
July,  1872,  an  order  was  made  on 
day  by  Cleasby,  B.,  under  the  ~ 
Act,  1869,  for  the  defendant's  paymeK^^ 
such  balance  by  monthly  instalinenft:^ 
71.  10s.  each.  After  paying  three  of  t 
instalments  the  defendant  on  the 
October,  1872,  filed  a  petition  in 
London  Bankmptcy  Court  for  the  liq 
tion  of  his  affairs  under  the  ~ 
Act,  1869.  On  the  9th  of  November- 
first  general  meeting  of  the  dcfend^>^ 
creditors  was  held,  when  they  pas 
resolution  agreeing  to  accept  a  oozap 
tion  of  28.  in  the  pound  payable  by  ' 
instalments    at  four  and  eight  moi 
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respectively  after  the  registration  of  such 
TC8olatioii«  This  reaolation  was  duly  con- 
firmed at  a  second   meeting,   and  was 
registered  on  the25th  of  November,  1872. 
The  plaintiff's  debt  was  inserted  amongst 
those  of  the  other  creditors  in  tho  state- 
ment of  debts  produced  at  the  meeting. 
The  first  instalment  became  due  on  the 
26th  of  March,  1873,  but  was  not  paid  or 
tendered  to  the  plaintiff,  and  a  summons 
^ras  afterwards  heard  by  Martin,  B.,  at 
chambers,  for  the  committal  of  the  do- 
fendant  under  the  Debtors  Act,  18G9,  for 
non-payment  of  the  instedments  ordered 
to  be  paid  by  the  said  order  of  Cleasby,  B., 
*>nie  proof  being  given  of  the  ability  of 
tl>e  defendant  to  pay.     The  learned  Judge 
f&ferred  the  matter  to  the  Court,  upon 
^Hich  in  the  course  of  this  Term  a  rulo 
^a«  accordingly  obtained  calling  on  the 
defendant  to  shew  cause  why  he  should 
not  for  de&nlt  in  payment  of  611. 15«.  Gc7., 
^e  amount  remaining  of  the  instalments 
■<*    ordered  to  be  paid  by  the  order  of 
^Jeaaby,  B.,  be  committed  to  prison  for 
^^^  Weeks,  or  until  he  should  pay  tho  said 
***«talments  with  costs,  &c. 
'Against  this  rule, 

Cfoame  now  shewed  cause. — The  126th 

•fctioa  of  the  Bankrupt  Act,  1869  (32  & 

^  Vict.  c.  71),  makes  the  provisions  of  a 

^^^^^position,  accepted  as  this  was  by  a 

^^^olntion  of  creditors,  binding  on  all  the 

^^^'^ditors  whose  names  and    debts  are 

^ i^^Wn  in  the  debtor's  statement,  and  as 

.^J^e  plaintiff *s  name  with  the  amount  due 

^^  bim  was  so  shewn  the  resolution  became 

*^ding  on  him. 

C^.  M.  WJuie,  for  the  plaintiff,  admitted 

T'ken  the  only  other  point  is  whether 
default  of  payment  of  the  composition 
;^^^  creditor  is  remitted  to  all  the  rights 
.  ^  >rould  have  had  if  there  had  been  no 
*^^li    composition.      After    Edwards    v. 
^mhe  (1)  and  Be  Hatton  (2),  it  must 
admitted  that  the  original  right  of 
'ion  is  revived  where  the  debtor  has 
to  pay  or  tender  the  composition 
'^tJiin  the  time  agreed  on,  but  that  is  all 

*.  ^\)  41  Law  J.  Kep.  (y.t*.)  C.P.  202;  ».  c.  Ljiw 
*^p.  7  CJ>.  519. 

^  (2)  42  Law  J.  Rep.  (x.8.)  IJttukr.  12  ;  s.  c.  I^iw 

*^V  7  Chanc.  App.  723. 


that  those  cases  decide.  The  Judge's 
order  under  the  Debtors  Act,  1869,  was 
not  suspended  but  was  gone  by  the  agree- 
ment to  accept  a  composition,  and  though 
the  right  of  action  may  exist,  so  as  to  bo 
capable  of  being  revived,  that  is  not  the 
case  with  the  order,  and  tho  creditor  can 
no  longer  proceed  upon  it.  [He  then 
argued  that  the  ability  of  the  defendant 
to  pay  was  not  sufficiently  shewn  by  the 
affidavits.  I 

F.  M.  Whiter  in  support  of  the  rule. — 
Provided  that  it  be  shewn  that  the  do* 
fendant  has  the  means  of  paying,  which 
tlie  affidavits  do  here,  then  the  order  for 
committal  ought  to  be  made.  Edwards 
V.  Coomhe  (1)  and  Ee  Hatton  (2)  shew 
that  default  in  non-payment  of  the  com- 
position revives  the  debt. 

[Brett,  J. — Did  tho  order  of  Baron 
Cleasby  transfer  the  judgment  debt  into 
a  debt  payable  by  instalments  ?  and  if  so, 
was  that  the  debt  or  was  it  the  judgment 
debt  which  ought  to  have  been  scheduled 
by  the  debtor  ?] 

Whether  it  was  the  judgment  or  the 
debt  founded  on  the  Judge's  order  which 
ought  to  have  been  scheduled,  it  was 
equally  revived  in  the  event  which  has 
occurred.  The  5th  section  of  the  Debtors 
Act,  1869  (82  &  33  Vict.  c.  62),  enables 
any  Court  to  "  direct  any  debt  due  from 
any  person  in  pursuance  of  any  order  or 
judgment  of  that  or  any  other  competent 
Court  to  be  paid  by  instalments ;  '*  and 
then  the  early  part  of  that  section  gives 
power  to  commit  to  prison  "  any  person 
who  makes  default  in  payment  of  any 
debt  or  instalment  of  any  debt  due  from 
him  in  pursuance  of  any  order  or  judg- 
ment of  that  or  any  other  competent 
Court.**  Then  the  proceedings  by  way 
of  composition  under  section  126  of  tho 
Bankruptcy  Act,  1869,  operate  as  a  sus- 
pension of  the  creditor's  rights ;  but  on 
defiEiult  of  the  debtor  to  comply  with  the 
terms  of  the  composition  the  debt,  as 
it  has  been  held,  is  revived,  then  why  not 
the  order  for  the  payment  of  it  ?  The 
order  for  the  payment  by  instalments  is 
one  made  for  the  benefit  of  tho  debtor, 
for  he  was  liable  in  the  judgment  to  pay 
it  all  at  once.  The  latter  part  of  the  5th 
section  of  tho  Debtors  Act,  1869,  states 
that  no    imprisonment    under    it  is   to 
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*'  operate  as  a  satisfieiction  or  extinguish- 
ment of  any  debt,**  or  to  deprive  the 
creditor  of  his  right  to  issue  execution 
against  the  goods.  If  the  imprisonment 
for  not  obeying  the  order  is  not  to  satisfy 
the  debt,  a  fortiori,  the  order  does  not. 
Both  debt  and  order  remain. 

Ho  was  then  stopped  by  the  Court. 

LoBD  Coleridge,  C.J. — I  am  of  opinion 
that  Mr.  White  is  entitled  to  have  this 
rule  made  absolute.  *  The  facts  of  the 
case  are  these :  The  plaintiff  having 
recovered  a  judgment  against  the  defend- 
ant for  a  debt  which  was  owed  to  him, 
Baron  Cleasby  made  an  order  that  the 
amount  of  the  judgment  debt  should  bo 
paid  by  monthly  instalments  of  71.  10«. 
each.  Three  of  such  instalments  were 
paid,  and  afterwards  proceedings  were 
taken  by  the  defendant  for  the  liquidation 
of  his  affairs  under  section  126  of  the 
Bankruptcy  Act,  1869.  A  meeting  of 
his  creditors  was  held,  at  which  the 
plaintiff  attended  ;  and  a  resolution  was 
come  to,  from  which,  however,  the  plain- 
tiff dissented,  that  a  composition  of  28. 
in  the  pound  on  his  debts  should  be  paid 
by  the  defendant  by  two  instalments. 
Now  as  regards  the  plaintiff,  default  was 
made  in  the  payment  of  the  first  instal- 
ment, and  immediately  afterwards  hostile 
proceedings  were  taken  by  the  plaintiff, 
and  the  course  which  has  resulted  in  the 
present  rule  was  set  in  motion.  I  state 
this  because  if,  before  anything  had  been 
done  by  the  plaintiff,  payment  of  the 
instalment  had  been  tendered  to  him, 
though  after  it  was  over  due,  it  might 
have  been  contended  that  the  composition 
was  stiU  available;  but  it  is  unnecessary 
to  determine  this  point  because  here 
these  proceedings  were  immediately  taken 
on  the  non-payment  of  the  first  instal- 
ment, and  Baron  Martin  has  referred  to 
the  Court  the  question  whether  the  Court 
should  make  an  order  for  enforcing  the 
payment  of  the  rest  of  the  instalments 
ordered  to  be  paid  by  Baron  Cleasby. 

The  question  before  us  is  whether, 
under  these  circumstances,  the  right  of 
the  creditor  was  revived  so  as  to  enable 
him  to  pursue  the  remedy  he  previously 
had,  but  which  had  been  gone  for  the 
time  by  his  being  a  party  (though  an 


unwilling  one)  to  the  com 
This  depends  on  the  true  cozu 
of  section  5  of  the  Debtors  A 
(32  &  33  Vict.  c.  62),  and  aeo 
of  the  Bankruptcy  Act,  1869  (« 
Vict.  c.  71).  That  latter  enacbi 
down  the  proceedings  to  be 
liquidating  the  affairs  of  a  dc 
composition,  and  the  7th  para^ 
that  section  is  as  fellows — "1 
visions  of  a  composition  accepti 
extraordinary  resolution  in  purs 
this  section  shall  be  binding  oi 
creditors  whose  names  and  ac 
and  the  amounts  of  the  debts 
whom  are  shewn  in  the  statemei 
debtor  produced  to  the  meetings 
the  resolution  has  passed,  bat  i 
affect  or  prejudice  the  right  of  a 
creditors."  Therefore,  by  the  n 
accepting  the  composition  the  pi 
the  present  case  was  bound.  Th 
says  that  the  provisions  of  tl 
position  shall  be  binding  on  tii 
tor,  but  1  casmot  find  that  it  a 
says  that  the  composition  sha 
guish  the  rights  of  the  creditor 
asmuch  as  it  is  binding  on  ] 
rights  are,  at  all  events,  suspendc 
ever,  the  terms  of  the  composit 
not  pursued  by  the  debtor ;  am 
cases  which  have  been  decided, 
Edwards  v.  Coomhe  (1),  and  in  i 
(2),  it  has  been  held  that  it  is 
mere  agreement  to  accept  a  con 
but  the  payment  of  such  con 
which  extinguishes  the  rights  ft 
dies  of  the  creditor.  In  Edwards  i 
(1),  where  there  had  been  an 
ment  to  liquidate  the  debtor's  a 
a  composition  payable  by  inst 
and  failure  had  been  made  by  tl 
in  the  payment  of  one  of  the  inert 
it  was  distinctly  held  by  this  Ck 
the  right  of  the  creditor  to  ma 
action  for  his  debt,  which  had  I 
pendod  by  the  agreement  for  1 
position,  was  revived.  That  cf 
under  the  consideration  of  tb 
Justices  in  the  case  of  In  re  Sc 
In  that  last  case  a  resolution  \ 
passed  by  the  creditors,  agreeii 
ccpt  a  composition  payable  by 
stalments,  and  default  having  be 
in  payment  of  the  second  install 
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of  the  creditors  brought  an  action  for  the 
bftlance  of  his  debt,  and  thereupon  an 
ttpplioation  was  made  to  restrain  such 
action  bj  an  injunction,  which  came 
before  the  Lords  Justices  by  way  of 
appeal  The  point,  therefore,  in  that 
cmae  was  identically  the  same  as  that  in 
B€iward8  Y.  Ooambe  (1).  Li  Edwards  ▼. 
OcHnhbe  (1)  this  Court  held  that  the  action 
might  be  brought^  and  in  In  re  Hatton 
C^)  the  Lords  tfustices  refused  to  restrain 
the  action,  and  approved  of  the  decision 
lA  Edwards  ▼.  Coombe  (1).  The  result 
of  those  two  cases  is,  that,  as  far  as  the 
n^ht  of  action  is  concerned,  a  de£Eiult  in 
Payment  of  the  composition  remits  the 
creditor  to  such  right.  The  question 
"Which  is  now  before  us  is  not  exactly  the 
■■■lit  as  it  was  in  those  two  cases,  but 
X  apprehend  that  the  principle  which 
S^Tems  them  carries  our  decision  in  the 


N^ow  ihe  first  part  of  the  5th  section 

2^  the  Debtors  Act,  1869,  enacts  that 

vulriect  to  the    provisions  hereinafter 

''^^^lituxned  and  to  the  prescribed  rules, 

^*^y  Court  may  conmiit  to  prison  for  a 

*^*ltt  not  exceeding  six  weeks,  or  until 

P^iyxnent  of  the  sum  due,  any  person  who 

^^Jtes  de&ult  in  payment  of  any  debt, 

^  instalment  of  any  debt,  due  from  him 

^^   pursuance  of  any  order  or  judgment 

^  tliat  or  any  other  competent  Court ; " 

•i^d.  proviso  2  of  that  section  provides 

that  such  jurisdiction  shall  only  be  exer- 

^}^ed  where  it  is  proved  to  the  satisf ac- 

^>oiix  of  the  Court  that  the  person  making 

^c&ult  either  has  or  has  had,  since  the 

^■ite  of  the  order  or  judgment,  the  means 

^   pay  the  sum  in  respect  of  which  he 

Wa  made  default,  and  has  refused  or 

neglected,  or  revises  or  neglects,  to  pay 

the  eame."    Further  on  in  that  5th  sec- 

tikon,  there  is  a  clause  that  "  any  jurisdic- 

dofn  by  this  section  given  to  the  superior 

C^ni\B  may  be  exercised  by  a  Judge 

•^ttiiig  in  Chambers,  or  otherwise  in  the 

pnscribed  manner;"  and  a  clause  that 

^  the  purposes  of  this  section,  any 

Court  may  direct  any  debt  due  from  any 

pcrsGn  in  pursuance   of   any  order  or 

judgment  of  that  or  any  other  competent 

Court  to  be  paid  by  instalments."     Now 

here  there  had  been  an  order  for  the 

pajnnent  of  the  judgment  debt  by  in- 

Ktw  Skriejj,  43.— C.P. 


stalments,  which  order  the  Judge  was, 
by  the  distinct  words  of  the  Act,  em- 
powered to  make.  Such  debt  was  duo,  and 
a  statutable  remedy  was  prescribed  by 
this  section.  But  the  remedy,  as  well  as 
the  debt,  was  suspended  by  the  agree- 
ment to  accept  a  composition,  and  it 
would  have  continued  suspended  if  the 
terms  of  the  composition  had  been  pur- 
sued. They  were  not,  however,  pursued, 
and  consequently  the  creditor  was,  I 
think,  remitted  to  the  state  in  which  he 
would  have  been  if  there  had  not  been 
any  agreement  for  a  composition. 

I  may  observe  also  that  the  5th  section 
of  the  Debtors  Act,  1869,  provides  that 
"no  imprisonment  under  this  section 
shall  operate  as  a  satis£actioti  or  extin- 
guishment of  the  debt,"  "or  deprive  any  ' 
person  of  any  right  to  take  out  execution 
against  the  lands,  goods,"  &c.  In  the 
present  case,  supposing  no  order  had  been 
made  for  payment  of  the  debt  by  instal- 
ments, and  the  judgment  had  remained 
unsatisfied,  it  would  seem  from  the  two 
cases  of  Edwards  v.  Coombe  (1)  and  re 
Hatton  (2),  that  after  default  in  payment 
of  the  composition  the  creditor  would 
have  had  a  right  to  issue  execution  for 
the  frill  amount,  and  it  seems  to  follow 
that  he  cannot  be  the  less  entitled  to  en- 
force his  statutable  remedy  because  the 
judgment  is  to  be  satisfied,  not  by  one 
payment  but  by  several  payments.  » With 
respect  to  the  debtor  having  the  means  of 
paying,  that  is  a  matter  of  fact  only,  and 
being  satisfied  from  the  affidavits  that  he 
had  abundant  means  of  paying  these  in- 
stalments, I  am  of  opinion,  both  on  the  law 
and  facts,  that  this  rale  should  be  made 
absolute. 

Keating,  J. — I  am  of  the  same  opinioui 
and  the  reasons  for  our  judgment  having 
been  so  fully  expressed  by  the  Chief 
Justice,  in  which  I  entirely  concur,  I  do 
not  desire  to  add  anything. 

Brett,  J.  —The  first  question  seems  to 
me  to  be  this,  namely,  under  the  circum- 
stances of  this  case,  can  a  Court  or  Judge 
on  proof  of  ability  to  pay  make  an  order 
for  the  defendant's  committal?  and  the 
second  question  is,  should  the  Court  in 
this  cose  make  such  an  order  P 

The  first  question  depends  on  what  is 
the  true  construction  of  the  Bankruptcy 
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Act,  1869,  and  the  Debtors  Act,  18G9. 
The  circumstances  are  that  the  plaintiff 
had  become  a  judgment  creditor  of  the 
defendant  for  a  ■  debt,  of  which  there 
was  due  the  balance  of  84Z.  5«.  6d.,  and 
that  the  plaintiff  went  before  a  Judge 
and  got  tin  order  from  him  ordering  the 
defendant  to  pay  suoh  balance  by  instal- 
ments. Some  of  these  were  paid,  and 
then  the  defendant  called  a  meeting  of  his 
creditors  under  the  provisions  of  the 
Bankruptcy  Act,  1809,  for  liquidation  by 
arrangement,  and  an  agreement  to  accept 
a  composition  of  two  shillings  in  the 
pound  payable  by  instalments  was  entered 
into,  which  was  binding  on  all  the  credi- 
tors. When  the  first  instalment  of  the 
composition  became  due  the  defendant 
did  not  pay  it,  at  all  events  he  did  not  pay 
it  to  the  present  plaintiff,  and  thereupon 
the  plaintiff  went  again  before  a  Judge 
and  applied  for  the  committal  of  the  de- 
fendant, on  shewing  at  that  time  an 
ability  on  the  part  of  the  defendant  to 
pay  me  overdue  instalments  ordered  to 
be  paid  by  the  order  of  Baron  Cleasby. 
Now,  as  to  the  construction  of  the  Bank- 
ruptcy Act,  1869,  it  seem  to  me  that  the 
case  of  Edwards  v.  Goornbe  (1)  shews  that 
when  a  resolution  for  a  composition  has 
been  come  to  by  the  creditors,  under  the 
126th  section  of  that  Act,  the  creditor 
cannot  for  a  time  sue  the  debtor  on  the 
original  debt,  but  that  when  there  has 
been  a  failure  to  pay  the  agreed  composi- 
tion he  can  proceed  on  the  original  debt. 
That  is  what  was  said  in  that  case  was 
the  construction  of  that  statute,  and  in'In 
re  Hattoii  (2)  the  Lords  Justices  acted  on 
that  case,  and  also  expressed  their  opinion 
that  that  was  the  true  construction  of  the 
statute.  I  should  not  have  said  this, 
especially  after  the  full  manner  with 
which  my  Lord  has  dealt  with  the  matter, 
if  it  had  not  been  for  the  case  of  Slater  v. 
Jones  (3),  which  has  been  handed  up  to 
me  since  the  argument  had  concluded, 
and  which  was  a  more  recent  case  than 
those  which  have  been  cited.  In  Slater 
V.  Jones  (3)  there  had  been  a  resolution 
to  accept  a  composition  passed  by  the 
creditors  under  this  126th  section  of  the 

(3)  42  Law  J.  Rep.  (n.s.)  Exch.  122  ;  8.  c.  Law 
Kop.  8  ExchaSG. 


Act,  and  before  the  time  for  the  payment#^ 
of  the  composition  the  creditor  brongh#^_ 
bis   action  against   the  debtor  for    th»^ 
original  debt,  and  the  debtor  pleaded  tlu^ 
resolution  for    the  composition  in  ba-^^ 
The  Court  of  Exchequer  held  that  a 
plea,  and  the  Judges  of  that  Court  see. 
to  have  been  of  opinion  that  if  Edtcai 
V.  Goomhe  (1)  decided  that  the  remedy 
the  original  debt  was  suspended  by  the 
solution,  then  it  would  follow  accoi 
the  Common  Law  doctrine  that  the 
for  such  debt  was  entirely  gone.    Bat 
those  Judges  said  that  they  did  not 
it  necessary  to  differ   from  Edwardt 
Gooinhe  (1)  because  they  took  it  as  a 
cision  on  the  Bankruptcy  Act,  1869, 
Bramwell,  B.,  said — "  I  think,  thereR>j 
we  can  assent  to  these  two  decisionB," 
is  to  say,  Edivards  v.  Goomhe  (1)  and  Th 
Hatton  (2),  "  and  yet  hold  the  ph      _ 
thus— either  the  resolution  is  equivalff*-^ 
to  an  accord  and  satisfaction  defeaaf^  ^ 
by  matter    subsequent,  and  when  tfc:^^ 
event  happens  whereby  it  is    defeale--^ 
(i.e.  the  debtor's  default)  a  cause  ofactio^^ 
accrues,  or  else  the  composition  resolatioi^^ 
contains  two  implied  terms,  one  bytho^^ 
creditors  that  all  will  forbear  to  sue  untii 
default,  the  other  by  the  debtor  that  in 
case  he  fails  to  pay  the  composition  at  the 
time  agreed,  he  will  pay  the  whole  debt." 
It  seems  to  me  that  we  need  not  disagree 
with  Slater  v.   Jozies   (3),   and  that  we 
may   take  Edwards  v.  Goonibe  (1)  as  a 
decision  only  on  the  construction  of  the 
Bankruptcy  Act,  1869,  and  not  on  the 
suspension  of  a  right  of  action  at  comp 
mon  law,  and  that  according  to  it  the 
construction  of  that  statute  is  that  the 
creditor  is  not  able  to  sue  until  the  oom- 
position  be  due,  and  that  the   debt   is 
barred   when   the    composition   is    paid, 
but   that  if  it  be  not  paid   when  doe 
the  creditor  is  remitted  to  his  right  to 
the   original  debt  as  if  there  had   been 
no  composition  resolution  at  all.    If  that 
bo  so,  then  on  non-payment  of  the  oom« 
position  the  parties  are  in  the  same  po- 
sition as  if  the  resolution  had  not  been 
passed.     Now  what  was  that  in  the  pre- 
sent case  ?   The  plaintiff  was  a  judgment 
creditor  with  a  right  to  issue  execution 
against  the  goods  of  the  debtor  for  the 
amount,  but  he  had  also  another  remedy, 
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wbich  was  to  apply  to  a  Jndge  for  an 
order  to  commit  the  debtor  to  prison,  and 
he   bad  so  applied,  and  the  Judge  had 
ordered  the  debtor  to  pay  the  debt  by 
instalments.    Now,  both  that  last-men- 
tioned order  and  the  judgment  were  in 
force  at  the  time  the  composition  resolu- 
tion  was  passed,   and  therefore  if   the 
creditor  be  remitted  to  his  former  rights 
it  follows  that  he  is  remitted  to  his  right 
to   act  on  that  Judge's  order.     There  is 
tlie  provision  in  section  5  of  the  Debtors 
A.ct,  1869,  that  no  imprisonment  under 
it   18  to  operate  as  a  satisfaction  or  extin- 
guishment of  the  debt,  by  which,  as  I 
understand  it^  though  the  debtor  be  im- 
pHsoned  nndcnr  this  section,  yet  if  he  has 
property  the  imprisonment  is  not  to  pre- 
'v^t  an  execution  being  issued  against 
^^  goods.   It  follows,  then,  that  botii  the 
judgment  debt  and  the  remedy  for  its 
"ocovery  are  revived,  and  that  being  so, 
^bat  the  creditor  has  a  right  to  go  before 
^  Judge,  and  on  shewing  the  abiUiy  of  the 
Uebtor  to  pay  to  ask  for  an  order  to  com- 
^«^     Therefore  on  such  ability  being 
"l^ewn  I  think  this  Court  has  power  to 
'i^^e  the  order  to  commit. 

Then,  next^  should  the  Court  do  so  ? 

^ua^t  depends  on  a  question  of  &ct  upon 

^''ich   1    entertain  no    doubt,  and    as 

•^  tliat  I  think  the  Court  should  make 

J^    order,  for  the  reasons  which  have 

**^ici  given  by  my  Lord. 

^^miAN,  J. — ^The  defendant  in  this  case 

^^|^<^  de&ult    in  paying  the  judgment 

°^b^  and  a  learned  Judge  made  an  order 

**^    the  payment  of  such  debt  by  instal- 

"^^"^its,  which  order  is  still  in  force  except 

'^       &r  as  anything  shewn  in  this  case 

J|*3r  have  had  the  effect  of  rescinding  it. 

''^«^5re  is  before  us  an  affidavit  of  means, 

'J^^  the  defendant  in  the  absence  of  any- 

"  j^gig  to  the  contrary  ought  to  be  com- 

''■^'fcted  for  not  complying  with  the  terms 

oC    that  order.     It  is  said  on  the  part  of 

ib^e  defendant  that  he  should  not  be  com- 

Jttx^ted  because  there  had  been  a  compo- 

Bi.'tdcii  resolution  passed  according  to  the 

12^  section  of  the  Bankruptcy  Act,  1869, 

b&xuiixig  011  the  creditors,  and   that  the 

.     ^  as  such  creditor  was  bound  by  it. 

*  J*  true  that  there  was  such  resolution, 

*^^  tlmfc  the  same  was  so  binding  on  the 

^^^^^tors,  but  it  is  equally  true  that  it  was 


binding  on  the  debtor,  and  that  there 
were  reciprocal  duties  by  both  parties. 
Now  one  of  the  terms  of  the  resolution 
was  that  an  instalment  of  the  composition 
should  be  paid  on  a  certain  day.  That 
was  not  paid,  and  under  such  circum- 
stances it  has  been  held  by  this  Court  in 
a  case  which  was  approved  of  in  the  Court 
of  Chancery,  that  tiie  right  of  action  is 
revived,  and  I  do  not  collect  from  the  case 
of  Slater  v.  Jones  (3),  that  those  two 
cases  are  overruled  by  that  of  Slater  v. 
Jones  (3).  Now  the  question  is  whether 
the  principle  in»  Edwards  v.  Goonibe  (1) 
and  In  re  Hatton  (2)  applies  hero,  and  I 
apprehend  that  it  does.  Whether  it  is 
strictiy  a  remitter  to  or  a  revival  of  the 
rights  of  the  creditor,  I  think  it  is  im- 
material to  consider,  Ibr  I  think  the  doc- 
trine of  estoppel  applies,  and  that  when 
the  defendant  neglects  to  perform  his  part 
of  the  composition  resolution  it  does  not 
lie  on  him  to  say  that  he  can  by  the  com- 
position resolution  defeat  the  right  of  the 
plaintiff.  There  is  an  order  in  fbrce,  and 
for  not  obeying  that  order  the  defendant 
is  liable  to  be  committed  unless  he  can 
take  advantage  of  the  composition  resolu- 
tion. I  do  not  think  he  can  do  so  under 
the  circumstances  which  have  occurred, 
and  that  therefore  this  rule  should  be 
made  absolute. 

After  the  foregoing  judgments  had 
been  delivered, 

LoED  Coleridge,  C.J.,  added. — In  con- 
sequence of  my  attention  having  been 
called  to  Slater  v.  Jones  (3),  I  wish  to 
say  that  I  do  not  differ  from  the  decision 
in  that  case,  because,  as  I  understand 
it,  the  Court  of  Exchequer  do  not  put 
its  judgment  on  the  ground  that  the 
composition  resolution  so  suspends  the 
remedy  as  to  extinguish  the  original 
riffht  of  the  creditor,  but  on  what  they 
thmk  is  the  true  construction  of  the 
Bankruptcy  Act,  1869,  by  which,  if  the 
terms  of  the  composition  resolution  are 
not  adhered  to,  the  creditor  is  remitted 
to  his  rights.  That  seems  to  be  the  view  of 
the  Chief  Baron,  who  says — "  I  see  no 
difficulty,  therefore,  in  holding  that  the 
present  actions  will  not  lie,  although  in  a 
certain  event  the  original  debts  might  be 
sued  for,  just  as  a  certificate  in  bankruptcy 
might  be  used  as  a  bar  to  an  action  for 
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the  debt,  and  vet  the  same  debt  could  be 
afterwards  sa^i  for  if  the  certificate  were 
set  aside  for  fraud ;  or  again,  jnst  as  no 
action  can  be  snccessfnlly  brought  for  the 
price  of  goods  for  which  a  bill  of  exchange 
has  been  given  whilst  the  bill  is  running, 
and  yet  the  price  can  be  sued  for  <after  the 
bill  has  been  dishonoured." 

Keating,  J. — I  also  may  add  that  there 
is  nothing  in  Slater  v.  Jones  (3)  which  at 
all  conflicts  with  the  cases  of  Edwards  y. 
Ooombe  (1)  and  In  re  Hatton  (2). 

IMe  absolute  (4). 


Attorneys— ArkcoU  &  Jones,  for  p^aintifif;  F.  E. 
Blown,  for  defendant. 


iQ'7^        f  AUSTIN  V.  THE  BOABD  OF  GUAB- 
j  ^^7*;    J        DIANS  OP  THE  PABISH  OP    ST. 
[^      MATTHEW,  BETHNAL  GBBBN. 

Corporation  —  Board  of  Ouardians  — 
Contract  not  v/nder  Seal — Masier^s  Cleric--^ 
Inferior  Servwnt — Immediate  Necessity. 

The  clerk  to  the  master  of  a  workhouse 
is  not  an  inferior  servant^  nor  is  his  nomi- 
nation a  matter  of  immediate  necessity ^  and 
therefore  his  appointment  by  a  board  of 
guardiansbeing  a  corporation  by  5^6  Will. 
4.  c.  69.  s.  7,  ought  to  be  under  their  com- 
mon  seal. 

The  defendants,  who  were  a  corporate 
body  wader  6^6  WiM.  4.  c.  69.  s.  7, 
appoinied  the  plamtiff  clerk  to  the  master 
(^  a  workhouse  ;  during  his  tenure  of  offi<ie 
he  was  discharged;  his  appointment  was 
not  by  deed.  He  then  sued  for  a  wrongful 
dismissal,  and  the  juryfowid  in  his  favour : 
" — Held,  thai  the  action  would  not  lie,  and 

(4)  It  may  be  observed  that  in  Goldncy  y. 
Lording  (42  Law  J.  Bep.  (n.s.)  Q.B.  103),  the 
Court  of  Queen's  Bench  expressly  acted  on  and 
followed  the  cases  of  Edwards  v.  Coonihc  and  In 
re  Hatton,  but  by  some  oversight  Goldney  v. 
Lording  was  not  brought  to  the  attention  of  the 
Court  in  NeweU  v.  Van  Praagh. 


that  the  defendants  were  entitled  to 
verdict  entered  for  them  on  the  gro 
the  plaintiffs  appointment  was  n 
seal. 

The  first  count  of  the  declarati^ 
that  in  consideration  that  the 
would  enter  into  the  service  of 
fendants,  and  serve  therein  for  a  y 
October  28,  1872,  in  the  capacity 
ter's  clerk,  at  the  wages  of  52L  pei 
with  board  and  lodging,  the  de 
promised  the  plaintiff  to  retain  hi 
said  service  in  the  capacity  an< 
terms  aforesaid  during  the  said  y< 
the  plaintifif  entered  into  the  said 
in  the  capacity  and  on  the  tern 
said,  and  so  continued  therein  fo 
of  the  said  year,  and  until  the  1 
the  said  promise  hereinafter  allei 
was  always  ready  and  willing  to 
in  the  same  service  during  the  it 
of  the  said  year,  whereof  the  dc 
always  had  notice.  Yet  the  d€ 
before  the  expiration  of  the  6 
dismissed  the  plaintifi*  from  the  i 
vice  and  refused  to  retain  the 
therein  for  the  remainder  of  the  si 
Whereby  the  plaintiff  was  depriy 
wages  and  profits  and  board  and 
which  he  would  have  derived  fix) 
retained  in  the  said  service,  and  \ 
and  will  be  obliged  to  provide 
with  board  and  lodging  in  lien 
which  the  defendants  had  so  as  i 
agreed  to  give  him,  and  was  o 
put  to  and  incurred  great  expe 
remained  for  a  long  time  nnei 
and  was  and  is  greatly  damni 
injured. 

The  second  count  stated  that 
deration  that  the  plaintiff  wou 
into  the  service  of  the  defenda 
serve  them  until  the  service  shou 
termined  as  hereinafter  mentione 
capacity  of  master's  clerk,  at  tl 
of  52/.  per  annum,  with  board  .ai 
ing,  the  defendants  promised  the 
to  retain  him  in  the  said  servic 
capacity  and  on  the  terms  aforesi 
the  expiration  of  a  reasonable  not 
given  by  the  plaintiff  or  the  defei 
the  other  or  others  oi  them  to  d 
the  said  service ;  and  the  plaintif 
into  the  said  service  in  the  capi 
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r  lie  terms  aforesaid,  and  so  continued 
ia.ex*<ein  for  a  long  time,  and  until  the 
r'leaiCh  of  the  said  promise  hereinafter 
Lle^:ed,  and  was  always  ready  and  willing 
>    continue  in  the  said  service  until  the 
ser\-icc  should  be  determined  as  afore- 
,  whereof  the  defendants  always  had 
ice.     Yet  the  defendants  without  any 
notice  as  aforesaid  having  been  given 
cither  the  plaintiff  or  the  defendants 
tlic  other  or  others  of  them  to  deter- 
the  said  service,  dismissed  the  plain- 
Lflf  from  the  said  service,  and  refused  to 
e'^iSun  the  plaintiff  therein  until  the  said 
ezrvice  should  be  so  determined  as  afore- 
^^id.    Wliereby  the  plaintiff  was  deprived 
:>£'    the  wages  and  profits  and  boai^  and 
Lodging   which  he  would    have    derived 
&oTn  being  retained  in  the  said  service, 
and  has  been  and  will  be  obliged  to  pro- 
vide himself  with  board  and  lodging  in 
lieu  of  that  which  the  said  defendants 
ikgreed  to  give   him,  and  was  otherwise 
put  to  and  incurred  great  expense,  and 
Temainod  for  a  long  time  unemployed,  and 
^afl  and  is  otherwise  greatly  damnified 
*ad  injured. 

The  defendants  traversed  the  promises 
^eged  in  the  first  and  second  counts; 
^d  the  plaintiff  joined  issue  thereon. 

The  cause  was  tried  before  Denman,  J.,  at 
^he  Guildliall,  in  the  city  of  London,  and, 
^wing  to  the  decision  of  the  Court,  it  is 
^eceggary  to  state  only  the  following 
fects— 

The  defendants  were  a  corporation,  con- 
■titnted  under  o  &  6  Wm.  4.  c.  G9.  s.  7, 
and  5  &  «3  Vict.  c.  57.  s.  IG,  and  the 
plaintiff  alleged  that  he  had  been  nomi- 
nated by  them  to  the  office  of  clerk  to  the 
"faster  of  Bethnal  Green  Workhouse.  The 
duties  attached  to  it  consisted  in  keeping 
"^^e  books  of  the  master,  and  the  salary 
^as  to  be  52/.  a  year,  with  board  and 
lodging.  The  plaintiff  failed  to  prove  that 
**e  had  Ijecn  appointed  under  the  defond- 
**its*  common  seal. 

.  The  jury  found  a  verdict  for  the  plain- 

*?-^  for  -121.  10«.,  leave  being  reser\'ed  to 

\ .  ^  defendants  to  move  to  enter  the  ver- 

,^    for    them    on  the  ground  that  the 

^^ixitiff  was  not  nominated  by  deed. 

-A.  rule  havini?  been  obtained   accord- 

^nrtm   and  PouUer  shewed  cause- 


It  was  unnecessary  for  the  plaintiff  to  U 
appointed  under  seaL    The  old  doctrine 
that  corporations  can  contract  only  under 
their  common   seal,  has  been  much  re- 
stricted in  modem  times— TAe  South  of 
Irdaiul  CuUienj  Company  v.  WadJle  (1). 
The  plaintiff  was  merely  a  servant,  and 
in  H(rm  v.  Ivy  (2),  «  it  was  agreed  that  a 
corporation  might  empby  one  in  ordinary 
services  without  deed,  as  to  be  butler." 
In  Com,  Dig.,  Franchises,  P.  13,  ih  is  said 
that  "  a  corporation,  which  has  a  head 
may  give  a  personal  command,  and  do 
small  acts  without  deed ;  as  it  may  retain 
a  servant,  a  cook,  butler,  4c."    The  same 
doctrine  is  stated  in  SmiWt  Master  atid 
Servant,  18  (3rd  ed.).    The  operation  of 
this  exception  to  the  genetal  role  is  not 
confined  to  actions  of  contract,  for  in  The 
Eastern   Counties   Railway  Company    v 
Broom  (3)  Patteson,  J.,  with  the^cur-' 
rence  of  the  other  Judges  siitmg  in  the 
Court  of   Exchequer  Chamber, %»id^ 
"  It  has  been  decided  many  ywT  ami 
that  a  corporation  maybe  liaWintartgr 
the  acts  of  their  8ervan^  althonri,  their 
authority  bo  not  under  aeaL"  laBy^ 

TheSt.PancrasBoardof(hariiiinMU\^^' 
Court  of  K^cheqoerheJdttSS^^ 

ment  by  a  eolation.  S«;tS^ 
of  poor-law  gaardiam,  of  a  nennn  fTc 

medical  office  to  ttTomiffi.*"  ^ 
fixed  or  defimteperiod7Sj»„„^hf°y 
be  nndcr  seal ;  but  •  nedialSfi^  1  *° 
not  be  considered  u  iSl!z".  ??■ 
is  a  man  of  ^nfmotSS^i:  t 
a  much  more  Smot^^  ««  holds 
clerk  to  the  nartT^  '^**  ^'^^  « 

miSt^nKri2:"*---Itisad- 

an  inferior semntS-L"*^,  nominate 
plaintiff  was  to  hJTL^J  ^°t  the 
importance  in  tbei^UiSr^^  ?^  some 
therefore  be  ^*'iAt!hu!!^^^^'  ^^'^ 
by  deed— ilnSV  «?^^  appointed 

^imioM  and  Bhchrall 

(3)  6  £iek,  jl  1,. 
(!r.s.)E«h.I,f^"*J«'  e.  20  U^  J.  Rpt 
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Railway  Company  (6),  Finlay  v.  The  BriS' 
tol  and  Exeter  Railway  Company  (7).  The 
appointment  of  the  plaintiff  was  not  a 
matter  o^  immediate  necessity :  his  office 
conld  not  bo  created  withont  the  consent 
of  the  Local  Gbvemment  Board,  which  is 
now  substituted  for  the  Poor  Law  Com- 
missioners and  the  Poor  Law  Board  by  the 
statutes  12  &  IBVict.  c.  103. s. 21,and  34  & 
35  Vict.  c.  70.  s.  2.  By  the  provisions  of  4 
&  5  Will.  4. 0.  7^,  s.  15,  the  Poor  Law  Com- 
missioners  had  power  to  make  rules  and 
orders ;  and  the  consolidated  order  as  to 
parishes,  dated  December  8, 1847,  art.  153, 
directs  the  appointment  by  the  guardians 
of  certain  officers,  including  the  master  of 
the  workhouse,  *'  and  also  such  assistants 
as  the  guardians,  with  the  consent  of  the 
Commissioners,  may  deem  necessary  for 
the  efficient  performance  of  the  duties  of 
any  of  the  said  offices."  The  condition, 
that  the  Local  Government  Board  shall 
consent  to  the  creation  of  the  office,  shews 
that  the  appointment  thereto  is  not  a 
matter  of  urgent  necessity.  The  duty  of 
the  master's  clerk  was  to  keep  the  mas- 
ter's^books :  he  must  therefore  be  a  man  of 
education  and  skill. 

[He  was  then  stopped.] 

Lord  Coleridge,  C.J. — ^The  plaintiff 
sues  for  a  wrongful  dismissal,  and  accord, 
ing  to  the  evidence  he  was  nominated  by 
the  defendants  as  assistant  to  the  master 
of  Bethnal  Green  workhouse,  and  his 
duties  consisted  in  keeping  the  books  of 
the  master  of  the  workhouse.  This  em- 
ployment required  the  exercise  of  a  consi- 
derable amount  of  skill  and  ability.  At 
the  trial  before  my  brother  Denman  the 
objection  was  taken  that  the  plaintiff  was 
nominated  without  a  deed  to  the  office 
which  I  have  mentioned,  and  that  the 
action  could  not  be  sustained  without 
proof  of  an  appointment  under  the  de- 
fendants* common  seal ;  and  although 
other  matters  might  be  relied  upon,  it  is 
only  necessary  to  consider  this  question. 

The  defendants  are  a  corporate  body 
under  5  &  6  Wm.  4.  c.  69.  s.  7,  and  pur- 

(6)  6  Excb.  Rep.  442 ;  s.  c.  19  Law  J.  Rop. 
(n.s.)  Exch.  308. 

(7)  7  Exch.  Rep.  409 ;  b.  c  21  Law  J.  Rep. 
(K.B.)  Exch.  117. 


suant  to  that  statute  they  ma; 
common  seal,  by  which  it  is  com] 
them  to  express  the  determiiu 
which  they  have  arrived,  and  th 
proper  mode  of  signifying  their  f 
a  contract.  The  defendants  re 
this  doctrine,  and  on  their  behal 
been  argued  that  a  deed  was 
instrument  whereby  they  con 
themselves  to  employ  the  plaint 
the  terms  stated  in  the  deolaratiG 
general  rule  is  clear,  and  for  n: 
poses  a  corporation  can  contract 
its  common  seal,  but  upon  ihhs 
rule  certain  exceptions  have  been 
the  principles  upon  which  these  ex 
rest  are  conveniently  stated  in 
V.  The  Imperial  Oas  Light  and  Oc 
pany  (8).  The  judgment  of  the  ' 
Queen's  Bench  was  delivered  I 
Denman,  C.J.,  and  he  specifies 
tainer  by  parol  of  an  inferior  servi 
exception  to  the  general  rule,  tt 
act  which  need  not  be  autihentic 
the  common  seal.  The  statemen' 
doctrine  by  the  Court  of  Queen'i 
was  afterwards  approved  by  the  i 
Exchequer  in  The  May  or  of  Ludlow] 
ton  (9).  The  two  Courts  were  a| 
to  both  the  rule  of  law  and  the  ez( 
and  their  decisions  are  entitled 
weight.  The  question  is,  are  w( 
sider  the  plaintiff  an  inferior  servi 
may  be  retained  by  a  corporation 
deed  ?  He  was  clerk  to  the  n: 
the  workhouse,  and  his  appoint! 
quired  him  to  discharge  the 
attached  to  an  office  of  some  imp 
for  it  could  not  be  constituted  wit 
consent  of  the  Local  Govermneni 
It  is  very  difficult  to  lay  down  a] 
ral  rule  determining  who  is  ox 
an  inferior  servant.  Many  cas 
been  brought  under  our  notice, 
services  mentioned  in  all  the  cae 
have  been  different  from  those  tc 
formed  by  the  plaintiff  in  the 
action.  The  question,  whether  i. 
to  tlie  master  of  a  workhouse  oug 
appointed  under  seal,  does  not  a] 
have  been  ever  decided.  It  is  nnn 
to  say  more  than  this,  namely,  tl 

(8)  6  Ad.  &  E.  846;  ».  c.  7  Law  J.  ] 
Q.B.  118. 
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k  we  ought  to  hold  that  the  plain- 
06  fidls  within  the  exception  which 
nentioned. 

vOy  J. — ^I  concur  in  the  judgment 

ny  Lord  has  pronounced,   and  I 

wiah  to  refer  to  TJie  Mayor  of  Lud- 

harlion  (9)  as  a  conclusive  autho- 

onr  decision.     That  case  appears 

proved  of  in  1  Wms.  Saund,  616 

1),  where  it  is  stated  that  '*  the 

f  Exchequer  laid  down  that  the 

ma  to  the  general  rule  that  a  cor- 

i  can  only  bind  itself  by  deed  are 

to — Il^t.  Cases  so  constantly  re- 

or  of  so  small  importance,  or  so 

Knitting  of  delay,  that  to  require^ 

sach  case,  the  previous  affixing 

aI,  would  be  greatly  to  obstruct 

cy  day  ordinary  convenience   of 

^  corporate,  without  any  adequate 

n  which  instances  the  head  of  the 

km  is  considered  as  delegated  by 

of  the  members  to  act  for  them. 

The  instances  above  mentioned  of 

sorporations."     I  think  that  this 

binds  us,  and  in    my  opinion  a 

goardians,  being  a  corporation, 

[K)int  a  clerk  to  fiie  master  under 

iH,  J. — At  the  trial  I  should  have 

d  the  plaintiff  if  the  defendants' 

lad  insisted  upon  this  objection ; 

vever  preferred    to    take    their 

f  getting  a  verdict.  But  although 

'  have  found  for  the  plaintiff,  I 

)  defendants  entitled  to  succeed 

tion  ;  the  defendants  being  a  cor- 

aie  in  most  cases  able  to  contract 

leed,  and  I  think  that  the  ap- 

it  of  a  clerk  is  not  an  instance 

corporation  can  act  without  its 

seal.      There  would  have  been 

difficulty    in    nominating    the 

by  deed. 

B/ule  absolute. 


-T.  J.  Holmes,  for  the  plaintiff;  W. 
ud,  for  tho  defcndunts. 


«.  &  "W.  816 ;  8.  c.  10  Law  J.  Rep.  (x.s.) 


J         2*3    \      MAUDE  l\   LOWLBY  (nO.   1). 

Corrupt  Practices  (Municipal  Elections) 
Act,  1872  (35  ^  36  Vict.  c.  60)— Ei*?e  6— 
Form  of  Particulars — Tiyne  for  Delivery  of 
Particulars, 

A  petition  having  been  presented  on  the 
ground  ofcorruptpractices  against  the  election 
of  the  respondent  as  town-councillor,  and  the 
Zrd  of  February  having  been  flxe^  for  the 
trial  thereof  an  order  was  made  on  the  IQth 
of  Jawuary  at  chambers  directing  the  peti^ 
tioners  within  one  week  to  deliver  particU' 
lars  of  tlie  persons  alleged  to  have  been 
bribed  and  treated,  "  by  wlwm,  when  and 
where  ;  "  of  the  persons  alleged  to  have  been 
retained  trnd  employed  as  canvassers,  *'  by 
whom,  when  a/nd  where  ;*'  and  of  persons  to 
whom  money  was  paid  on  account  of  con^ 
veyance  of  voters  to  the  poll,  "  by  whom, 
when  and  where  :  " — Held,  that  the  order 
ought  to  be  varied  by  extending  the  time  for 
the  delivery  of  the  particulars  to  the  27th 
of  JoAiuary,  one  week  before  the  trial, 
and  by  inserting  the  words,  ^^  as  far  as  is 
hnoivn,**  before  the  words,  "  by  whom,  when 
OAfid  where,"  wheresoever  the  latter  words 
occurred  in  the  order. 

This  was  a  petition  under  the  Corrupt 
Practices  (Municipal  Elections)  Act, 
1872  (35  &  36  Vict.  c.  60),  arising  out  of 
an  election  of  a  councillor  for  the  North 
Ward  of  the  municipal  borough  of  Leeds. 

The  following  were  the  material 
paragraphs — 

*'  2.  And  your  petitioners  state  that 
tho  election  was  holden  on  the  4th  day 
of  December  a.d.  1873,  when  James 
Lowley  and  Thomas  Greene  were  candi- 
dates, and  that  James  Lowley  has  been, 
in  the  usual  manner,  declared  to  be  duly 
elected. 

"  3.  And  your  petitioners  say  that  the 
said  James  Lowley  was,  by  himself  and 
by  his  agent  or  agents,  guilty  of  bribery 
before,  during  and  after  the  said  election, 
whereby  the  said  election  of  the  said 
James  Lowley  was  void. 

"  4.  And  your  petitioners  further  say 
that  the  said  James  Lowley  was,  by  him- 
self and  by  his  agent  or  agents,  guilty  of 
treating  before,  during  and  after  the  said 
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election,  whereby  the  election  of  the  said 
James  Lowley  was  void. 

"  5.  And  your  petitioners  further  say 
that  the  said  James  Lowley  did  personally 
retain  and  employ  persons  who  were  in- 
cluded in  the  register  for  the  said  ward 
of  the  said  borough  as  burgesses  for  pay- 
ment and  reward  at  the  above  election  as 
canvassers  for  the  purpose  of  the  said 
election,  whereby  the  election  of  the  said 
James  Lowley  was  void. 

"6.  And  your  petitioners  farther,  say 
that  the  agents  or  agent  of  the  said  James 
Lowley  did,  with  his  knowledge  and  con- 
sent, retain  and  employ  persons  who  were 
included  in  the  register  of  the  said  ward 
of  the  said  borough  as  burgesses  for  pay- 
ment and  reward  at  the  above  election  as 
canvassers  for  the  purpose  of  the  said 
election,  whereby  the  election  of  the  said 
James  Lowley  was  void. 

"  7.  And  your  petitioners  further  say 
that  the  said  James  Lowley  did  personally 
pay  and  agree  to  pay  money  on  account 
of  the  conveyance  of  voters  to  and  from 
the  poll  at  the  said  election,  whereby  the 
election  of  the  said  James  Lowley  was 
void. 

"  8.  And  your  petitioners  further  say 
that  the  agents  or  agent  For  the  said 
James  Lowley  did,  with  his  knowledge 
and  consent,  pay  and  agree  to  pay  money 
on  account  of  the  conveyance  of  voters 
to  and  from  the  poll  at  the  said  election, 
whereby  the  said  election  of  the  said 
James  Lowley  was  void. 

"9.  And  your  petitioners  further  say 
that  there  was  such  general  corruption, 
bribery  and  treating  at  the  said  election 
as  would  by  the  common  law  of  Parlia- 
ment avoid  an  election  of  members  to 
serve  in  parliament  for  a  Parliamentary 
borough." 

On  the  16th  of  January,  1874,  Pollock, 
B.,  ordered,  "That  the  petitioners  or  their 
attorney  or  agent  do  within  a  week 
deliver  to  the  respondent  or  his  attorney 
or  agent  particulars  of  all  the  persons 
alleged  to  have  been  bribed  and  treated, 
by  whom,  when  and  where ;  and  of  all 
the  persons  alleged  to  have  been  retained 
and  employed  as  canvassers,  and  by 
whom,  when  and  where  ;  and  of  all  per- 
sons to  whom  money  was  paid  or  agreed 
to  be  paid  on  account  of  the  conveyance 


of  voters  to  the  poll,  and  by  whom, 
and  where  such  moneys  were  pi 
agreed  to  be  paid"  (1). 

The  trial  of  the  petition  was  fiz 
the  3rd  of  February,  1874. 

A  rule  having  Deen  obtained  t 
the  above  order, 

Arthur  Charles  shewed  cause.— 
the  petitioners  complain  that  the 
directs  them  to  deliver  the  parti 
at  an  unreasonably  early  time 
the  trial ;  fos  the  respondent,  it  h 
tended,  that  this  is  a  matter  upon 
the  learned  Baron,  sitting  at  chai 
has  exercised  his  discretion,  which 
not  to  be  interfered  with  by  the  i 
Secondly,  the  petitioners  complaii 
they  are  by  the  order  to  be  compel 
state,  "  by  whom,  when  and  when 
illegal  practices  have  been  comn 
But  the  order  is  perfectly  regofai 
within  the  discretion.  Beale  ▼.  Bmi 
may  be  relied  upon  by  the  petiti 
but  it  is  [in  truth  an  authority  lb 
respondent,  for  it  shews  that  a  Ji 
discretion  ought  not  to  be  over 
The  order  made  by  Pollock,  B., 
conformity  with  previous  decisions 
the  Hastings'  Petition  and  the  8i 
Petition  (3),  Blackburn,  J.,  made  < 
for  particulars  giving  the  names  < 
persons  subjected  to  corrupt  prs 
and  of  the  persons  guilty  of  those 
tices,  as  far  as  practicable,  and  the 
and  places  at  which  the  alleged 
ing  took  place.  The  Salford  Ft 
Anderson  v.  Cawley  (4)  may  be 
upon  by  the  petitioners,  but  it  dot 

(1)  The  order  was  made  under  the  Sth 
General  Rules  made  pursuant  to  85  &  1 
whc.  60  (see  the  Rules,  Law  Journal  K«w 
1872,  Vol.  7,  p.  876),  which  provides  as  lb] 

"EWdencc  need  not  be  stated  in  the  f 
but  the  Court  of  Common  Pleas  or  a  Ji 
chambers  may  order  such  particulars  as  i 
necessary  to  prevent  surprise  and  unnc 
expense,  and  to  insure  a  fair  and  effectual 
the  same  wtiy  as  in  ordinary  proceedings 
Court  of  Common  Fleas,  and  upon  such  ten 
costs  and  otherwise  as  may  be  ordered." 

(2)  38  Law  J.  Rep.  (n.s.)  C.P.  146. 

(3)  20  Law  Times  N.S.  180. 

(4)  10  Law  Times  N.S.  600. 
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quite  oonsisteni  wiih  The  Borough 
IJimdoHderry  FetUion  (5).    The  order 
JBrett  T.  BMnson  (6)  was  framed  in 
wide  terms,  and  the  principle  of  that 
applies  here. 
-FieAd  and  Lockwood  in  support  of  the 
The  time  for  deliyermg  the  par- 
was  too  shorty  and  the  terms  of 
order  are  too  stringent. 


Curiam    (7). — The  time  for  de- 
^^iring  tiie  particidars  wiU  be  extended 
^  "the    27tn    of  January;    for,  in  our 
Inion,  one  week  before  vke  day  of  trial 
k  proper  neriod  to  enable  the  respondent 
prepare  his  de&nce.    The  order  must 
Taned  by  inserting  the  words,  "  as  far 
is   known,"  before  the  words,   "by 
when  and  where,"  whereyer  the 
occur.    The  rule  is  made  absolute 
▼ary  the  order,  without  prejudice  to  an 
■kipi^lioation  at  chambers  by  the  petitioners 
add  fbrtber  charges  to  those  contained 
the  particulars,  if  after  the  delivery 
and  before  the  day  of  trial  fresh 
should  be  disooyered. 

Side  dbsohUe  to  vary  the  order. 


Jktt/omeys — ^Patenon,  Snow  &  Burney,  agents  for 
J.  talker,  Leeds,  for  the  petitioners ;  Darlej, 
m^TB^for  Newstead  &;  Wilson,  Leeds,  for  the 


1874    1 

J4^  80    f       ^^^^*  ^'  I^WLEY  (No.  2). 

^^orrupi  PrcLcttees  (^MumcipcU  Eleciioiis) 
M  1872  (35  ^  36  Vict  c.  60),  as.  7, 
^^   ^l^Munieifal    ElectUm    Petition— 

_  ^  ^  a  borough  divided  into  wards,  and 

ig^^^  ^h  ofDecembery  1873,  the  respondent 

^?j^^fecfed  a  town  councillor  for  the  North 

/j^*^*  ApetiiUm  was  presented  against  his 

^^  tciihin  twenty-one  day sfromDecemher 

f9\  ^9  Lav  Times  VS.  573. 
t,(^S  ^  Law  Urnes  N.S.  487. 
*o«i,jiL5^ord  Coleridge,  C.J. ;    Keating,  J. ;  and 

48.— CJ*. 


the  4ithy  which  alleged  that  the  respond- 
eni  employed  persons  "  who  were  included 
in  the  register  for  the  said  ward  of  the  said 
horough  as  burgesses  for  payment  and  re- 
ward  at  the  above  election  tw  canvassers  for 
the  purpose  of  the  said  election.^*  On  the 
16th  of  January,  1874,  an  order  was  made 
at  chambers  amending  the  petition  by  in- 
serting  the  words  "  and  other  wards  "  after 
the  words  "  who  were  included  in  the  register 
for  the  said  ward.**  A  ride  having  been 
obtained  to  set  aside  the  order, — ^Held, 
that  before  the  insertion  of  the  u^ords  the 
petition  charged  only  corrupt  practices  with 
voters  at  the  election  for  the  North  Ward, 
and  that  after  the  insertion  it  charged 
corrupt  projctices  with  those  who  were  not 
voters  at  that  election;  that  the  effect  of  the 
alteration  was  to  make  a  new  petition  after 
twenty -one  days  from  the  date  of  the  election; 
that  there  was  no  jurisdiction  to  make  the 
amendment,  and  that  the  nde  to  set  aside 
the  order  must  be  made  absolute. 

This  was  a  petition  under  the  Corrupt 
Practices    (Municipal    Elections)     Act, 

1872,  against  the  election  of  the  re- 
spondent as  councillor  for  the  North 
Ward  of  the  municipal  borough  of  Leeds, 
holden  on  the  4th  day  of  December,  a.d. 

1873.  The  election  was  on  account  of  a 
yacaucy  occasioned  by  the  death  of  a 
councillor  during  his  term  of  office. 
The  following  were  the  material  para- 
graphs : 

"  5.  And  your  petitioners  further  say 
that  the  said  James  Lowley  did  personaUy 
retain  and  employ  persons,  who  were  in- 
cluded in  the  register  for  the  said  ward 
of  the  said  borough  as  burgesses,  for  pay- 
ment and  reward  at  the  aboye  election,  as 
canyassers  for  the  purpose  of  the  said 
election,  whereby  the  election  of  the  said 
James  Lowley  was  yoid. 

"  6.  And  your  petitioners  further  say 
that  the  agents  or  agent  of  the  said  James 
Lowley  did  with  his  knowledge  and  con- 
sent retain  and  employ  persons  who  were 
included  in  the  register  of  the  said  ward 
of  the  said  borough  as  burgesses  for  pay- 
ment and  reward  at  the  aboye  election  as 
canyassers  for  the  purpose  of  the  said 
election,  whereby  the  election  of  the  said 
James  Lowley  was  yoid." 

The  petition  was  presented  on  the  29th 
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of  December,  1878,  and  on  the  16th  of 
January,  1874,  Pollock,  B.',  made  an 
order  upon  an  affidavit  by  the  solicitor 
and  agent  for  the  petitioners  stating  as 
follows — "  I  have  become  aware  since  the 
presentation  of  this  petition,  and  believe 
that  persons  included  in  the  register  for 
wards  of  the  municipal  borough  of  Leeds, 
other  than  the  North  Ward  thereof,  as 
burgesses,  were  retained  and  employed 
for  payment  and  reward  by  or  on  behalf 
of  the  respondent  as  canvassers  for  the 
purposes  of  the  election." 

The  order  of  Pollock,  B.,  dated  the 
16th  of  January,  1874,  was  in  the  follow- 
ing terms  : 

"  Upon  hearing  counsel  I  do  order 
that  the  petitioners  shall  be  at  liberty  to 
amend  their  petition  by  inserting  the 
words  "  and  other  wards "  after  the 
words  "  the  said  ward  "  in  the  fifth  and 
sixth  paragraphs  of  the  said  petition  upon 
payment  of  the  costs  of  and  incidental  to 
the  amendment." 

A  rule  having  been  obtained  to  sot 
aside  the  order  of  Pollock,  B. — 

Cave  and  Lockwood  shewed  cause  (1). 

(1)  The  Corrupt  Practices  (Municipal  Elections) 
Act,  1872  (35  &  36  Vict  c.  60),  s.  7,  enacts  as 
follows — ••  No  person  who  is  included  in  a  register 
for  a  borough  or  ward  thereof,  as  a  burgess  or 
citizen,  shall  bo  retained  or  employed  for  payment 
or  reward,  by  or  on  behalf  of  a  candidate  at  an 
election  for  such  borough  or  any  ward  thereof  as 
a  canvasser  for  the  purposes  of  the  election.** 

Section  13 — "  The  following  provisions  shall 
have  effect  with  reference  to  the  presentation  of  a 
petition  complaining  of  an  undue  election  (herein- 
after in  this  act  referred  to  as  a  petition).  First. 
A  petition  may  be  presented  either  by  four  or 
more  persons  who  voted,  or  who  had  a  right  to 
vote  at  the  election,  or  by  a  person  alleging  him- 
self to  have  been  a  candidate  at  the  election.  A 
petition  shall  be  in  the  prescribed  form  and  shall 
be  signed  by  the  petitioner  or  petitioners,  and 
shall  be  presented  to  the  superior  Court  in  the 
prescribed  manner,  and  the  prescribed  officer  shall 
send  a  copy  thereof  to  the  town  clerk  of  the 
borough  to  which  it  relates,  who  shall  forthwith 
publish  it  in  the  borough.  Second.  A  petition 
shall  be  presented  within  twenty-one  days  after 
the  day  on  which  the  election  was  held,  unless  it 
complain  of  the  election  on  the  ground  of  corrupt 
practices,  and  specifically  allege  a  payment  of 
money  or  other  reward  to  have  been  made  or 
promised  since  the  election  by  a  person  elected  at 
the  election,  or  on  his  account,  or  with  his  privity 
in  pursuance  or  ftirtherance  of  such  corrupt  prac- 
tice, in  which  caoe  it  may  be  presented  at  any 


— The  petition  itself  was  presented 
the  period  prescribed  by  35  &  36 
60.  s.  13.  sub-section  2,  for  in  ooo 
the  twenty-one  days  Sundays  and 
mas-day  are  not  taken  into  i 
(25th  section).  The  amendmei 
rightly  made  under  the  general 
of  section  21  sub-section  5.  i 
tion  relating  to  municipal  elect 
drawn  in  general  language,  and 
trial  may  be  supported  by  evidenol 
does  not  come  to  the  knowledge 
petitioner  until  long  after  the  pi 
tion.  That  evidence  is  disclosed 
the  particulars,  which  are  usually  i 
to  be  given  to  the  respondent  unt 
sixth  of  the  General  Rules,  and  ti 
ticulars  may  be  amended  if  it  be 
necessary.  In  the  Cheltenham  J 
Petition  (2")  the  propriety  of  an 
the  particulars  at  the  trial  was  dis 
and  Martin,  B.,  intimated  that  if  a 
case  should  be  made  out,  possi 
might  grant  an  appUcation  to  ame 
the  Court  has  jurisdiction  to  anu 
particulars,  it  is  difficult  to  see  wl 
should  not  have  power  to  amei 
petition.  In  the  present  case  the  i 
is  unnecessarily  precise ;  it  won 
been  sufficient  simply  to  aUege 
petition  that  the  respondent  ha* 
guilty  of  an  offence  against  the  ( 
Practices  (Municipal  Elections)  Ac 
whereby  the  election  was  void, 
sixth  rule  provides  that  evidenc 

time  within  twenty-eight  days  after  th< 
the  alleged  payment  or  promise,  whethe 
any  other  petition  against  such  person  '. 
previously  presented  or  tried.  Third. 
time  of  presenting  a  petition,  or  within  tl 
afterwards,  the  petitioner  shall  ffiye  seei 
all  costs,  charges  and  expenses  wnich  ma 
payable  by  him  to  any  witness  sommonc 
behalf  or  to  any  respondent.  The  seem 
be  to  the  amount  of  five  hundred  pom 
sliall  be  given  in  the  prescribed  mann«r  < 
a  deposit  of  money,  or  by  recognizanco 
into  by  not  exceeding  four  sureties,  or  ] 
one  way  and  partly  in  the  other. 

Section  21."  The  following  provisions  d 
effect  with  respect  to  jurisdiction  and  t< 
rules.  Fifth.  The  superior  CJourt  shall,  e 
the  provisions  of  this  Act,  have  the  sanu 
jurisdiction  and  authority  with  referen 
election  petition  and  the  proceeding^  th 
it  would  have  if  the  petition  were  an 
cause  within  its  jurisdiction." 

(2)  19  Law  Times,  N.S.  820. 
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not   be  stated  in  the  petition.     In  that 

case  an  application  would  probably  have 

been  made  for  particulars,  and  if  they 

bad  stated  that  the  respondent  employed 

as  canyassers  voters  in  the  North  Ward 

(mly^  it  would  have  been  open  to    the 

Conrt  to  amend  the  particulars  by  stating 

tihcit      he     had     employed     voters     in 

ot;lier  wards.    A  statement  of  the  class 

a£  voters  employed  is  merely  a  matter  of 

eiridenoe,  and  the  petitioners  may  include 

axiy    instance  which  they  can  discover 

before  the  time  arrives  for  the  delivery  of 

^^^  particulars.     If  the  Court  make  this 

absolute,  it  will  become  necessary  to 

evidence  in  the  petition.     If  the 

petitioners  had  omitted  the  words  "  of 

tihe   said  ward"  in  the  fifth  and  sixth 

pcu-agraphs,  they  would  have  been  in  the 

■■■ue  position  as  they  will  be  if  the  aJtera- 

^on  is  allowed.     It  is  a  mere  matter  of 

^letail  whether  the  canvassers  employed 

upon   tho  register  of  any  specified 

the  offence  really  charged  is  tho 

dnployment  of  voters  upon  the  register 

for  the  borough.     The  propriety  of  the 

^inendment  was  decided  by  the  Judge  at 

diambers  in  the  exercise  of  his  discretion. 

The  Court  has  the  same  power  te  amend 

*a  if  the  petition  were  an  action  at  law, 

•nd  from  1  ChUtfs  Arch.  Pract.  238  (12th 

f^t.),  citing  Maddoch  v.  Hammet  (3),  it 

IS  clear  that  the  Court  has  power  te  amend 

f^'en  in  penal  actions ;  it  has,  therefore, 

juriadiction  te  make  the  order  asked  for. 

Pennant,  in  support  of  the  rule. — Tho 

<^er  cannot  be  upheld.  First,  the  35  &  36 

yict.  0.  60.  s.  7,  is  applicable  to  both  a 

lOroiigh  divided  into  wards  and  a  borough 

^^^  divided  into  wards;  if  the  fifth  and 

n^tli  paragraphs  in  their  original  shape 

^»^d  omitted  the  words   "  of  the  North 

W'ard,"    the  petition  might  have  been 

^^  iipon  ite  &ce,  but  it  would  have 

^^cv  inapplicable  to  a  borough  such  as 

•  I^eds  which  is  divided  into  wards.  Where 

'•^^  exist,  a  burgess  is  entitied  to  vote 

!^y  in  that  ward  in  respect  of  which  lie 

^^?ix>ll«i  (4),  and  the  enactment  only 

U^'^^da  the  employment  of  burgesses  upon 

^y^  Agister  for  the  ward  in  which  tho 

^^*ion  is  taking  place. 

^  -  c  ^  Tenn  Rep.  55. 

^nnicipal  Corpoiations  Act,  5  &  6  Will.  4. 
».44. 


Xl> 


[LoED  Coleridge,  C.J. — That  con- 
struction cannot  be  maintained.  Tho 
words  are  general,  and  forbid  the  em- 
ployment of  a  burgess  even  at  an  election 
for  a  ward  in  which  he  is  not  enrolled.] 

As  the  Court  overrule  the  first  ob- 
jection on  behalf  of  the  respondent,  it  is 
contended,  secondly,  that  the  petition, 
being  good  upon  its  face,  charges  in  its 
former  shape  the  employment  of  voters 
as  canvassers,  but  if  the  alterations  are 
permitted  it  will  likewise  charge  the  em- 
ployment of  burgesses  who  are  not 
voters;  this  is  manifestly  a  different  of- 
fence from  that  originally  alleged  in  tho 
fifth  and  sixth  paragraphs,  for  as  this  is 
a  bye-election  the  other  wards  may  be 
treated  as  if  they  were  distinct  boroughs. 
To  allow  the  amendment  would  be  tanta- 
mount to  giving  leave  to  present  a  new 
petition  after  the  twenty-one  days.  It  is 
necessary  to  draw  the  petition  with  some 
precision ;  if  it  had  been  framed  in  the 
wide  terms  suggested  during  tho  argu- 
ment against  the  rule,  it  would  have 
been  bad.  No  express  power  to  amend 
the  petition  has  been  given,  and  only  in 
The  Youghal  Case  (6)  has  the  question  of 
the  power  of  amendment  been  raised. 
This  is  an  argument  that  the  power  to 
amend  does  not  exist  in  point  of  fact. 

[Keating,  J. — The  Norwich  Election 
Petition,  Steveiia  v.  Tillett  (6),  related  to 
tho  power  to  strike  out ;  it  did  not  touch 
the  present  question.] 

It  is  conceded  on  behalf  of  the  re- 
spondent that  the  Court  has  jurisdiction 
to  strike  out  immaterial  avermente,  but  it 
has  no  power  te  strike  out  material  words 
so  as  to  constitute  a  fresh  petition.  The 
scope  of  the  13th  section  seems  to 
forbid  the  alterations  suggested.  One  of 
the  objects  of  the  1st  sub-section  is  to 
ensure  the  publication  when  the  petition 
is  presented,  and  that  publication  is  to 
give  final  notice  of  the  contents.  The  3rd 
sub- section  compels  the  petitioners  to  give 
security.  A  person  may  be  willing  to 
become  surety  in  the  well-grounded  belief 
that  the  petition  contains  statements 
which  are  capable  of  being  proved,  and  it 
would  be  unfair  to  him  if,  after  entering 

(5)  O'M.  &  n.  (E.P.)  205,  29G. 

(6)  40  Law  J.  Rop.  (n.s.)  C.P.  68. 
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Act,  1869,  and  tlie  Debtors  Act,  18G9. 
The  circumstances  are  that  the  plaintiff 
had  become  a  judgment  creditor  of  the 
defendant  for  a  -  debt,  of  which  there 
was  due  the  balance  of  84Z.  Ss.  6i.,  and 
that  the  plaintiff  went  before  a  Judge 
and  got  an  order  from  him  ordering  the 
defendant  to  pay  such  balance  by  instal- 
ments. Some  of  these  were  paid,  and 
then  the  defendant  called  a  meeting  of  his 
creditors  under  the  provisions  of  the 
Bankruptcy  Act,  1809,  for  liquidation  by 
arrangement,  and  an  agreement  to  accept 
a  composition  of  two  shillings  in  the 
pound  payable  by  instalments  was  entered 
into,  which  was  binding  on  all  the  credi- 
tors. When  the  first  instalment  of  the 
composition  became  due  the  defendant 
did  not  pay  it,  at  all  events  he  did  not  pay 
it  to  the  present  plaintiff,  and  thereupon 
the  plaintiff  went  again  before  a  Judge 
and  applied  for  the  committal  of  the  de- 
fendant, on  shewing  at  that  time  an 
ability  on  the  part  of  the  defendant  to 
pay  ihe  overdue  instalments  ordered  to 
be  paid  by  the  order  of  Baron  Cleasby. 
Now,  as  to  the  construction  of  the  Bank- 
ruptcy Act,  1869,  it  seem  to  me  that  the 
case  of  Edwards  v.  Gooinhe  (1)  shews  that 
when  a  resolution  for  a  composition  has 
been  come  to  by  the  creditors,  under  the 
126th  section  of  that  Act,  iiie  creditor 
cannot  for  a  time  sue  the  debtor  on  the 
original  debt,  but  that  when  there  has 
been  a  failure  to  pay  the  agreed  composi- 
tion he  can  proceed  on  the  original  debt. 
That  is  what  was  said  in  that  case  was 
the  construction  of  that  statute,  and  inln 
re  Hatt^m  (2)  the  Lords  Justices  acted  on 
that  case,  and  also  expressed  their  opinion 
that  that  was  the  true  construction  of  the 
statute.  I  should  not  have  said  this, 
especially  after  the  full  manner  with 
which  my  Lord  has  dealt  with  the  matter, 
if  it  had  not  been  for  the  case  of  Slater  y, 
Jones  (3),  which  has  been  handed  up  to 
me  since  the  argument  had  concluded, 
and  which  was  a  more  recent  case  than 
those  which  have  been  cited.  In  Slater 
V.  Janes  (3)  there  had  been  a  resolution 
to  accept  a  composition  passed  by  the 
creditors  under  this  126th  section  of  the 

(a)  42  Law  J.  Rep.  (n.s.)  Exch.  122  ;  s.  c.  Law 
Hop.  8  ExchaSO. 


Act,  and  before  the  time  for  the  payment 
of  the  composition  the  creditor  brought 
his   action  against   the  debtor  for    the  ^ 
original  debt,  and  the  debtor  pleaded  the^ 
resolution  for    the  composition  in   bar.  <^ 
The  Court  of  Exchequer  held  that  a  goo^Z 
plea,  and  the  Judges  of  that  Court  seei^:^ 
to  have  been  of  opinion  that  if  Edwarc^^ 
V.  Goombe  (1)  decided  that  tiie  remedy  fc 
the  original  debt  was  suspended  by  the 
solution,  then  it  would  follow  according 
the  Common  Law  doctrine  that  the 
for  such  debt  was  entirely  gone.    But 
those  Judges  said  that  they  did  not 
it  necessary  to  differ   from   Edwards 
Coonibe  (1)  because  they  took  it  as  a 
cision  on  the  Bankruptcy  Act^  1869, 
Bramwell,  B.,  said — '*  I  think,  there!« 
we  can  assent  to  these  two  decisions,' 
is  to  BSLjj  Edwards  v.  Goomhe  (1)  and 
Hatton  (2),  *'  and  yet  hold  the  pleas  _ 
thus— either  the  resolution  is  equiyaJ.ft^ 
to  an  accord  and  satisfaction  defeaa/^..-^ 
by  matter    subsequent,   and  when   U^^ 
event  happens  whereby  it  is    defeaie^^ 
(i.e.  the  debtor's  default)  a  cause  of  actioi^^ 
accrues,  or  else  the  composition  resolutuni  ^ 
contains  two  implied  terms,  one  by  the 
creditors  that  all  will  forbear  to  sue  until 
default,  the  other  by  the  debtor  that  in 
case  he  fails  to  pay  the  composition  at  the 
time  agreed,  he  will  pay  the  whole  debt." 
It  seems  to  me  that  we  need  not  disagree 
with  Slater  v.   Jo7ies   (3),   and  that  we 
may   take  Edwards  v.  Gocmibe  (1)  as  a 
decision  only  on  the  construction  of  the 
Bankruptcy  Act,  1869,  and  not  on  the 
suspension  of  a  right  of  action  at  oonL- 
mon  law,  and  that  according  to  it  the 
construction  of  that  statute  is  that  the 
creditor  is  not  able  to  sue  until  the  com- 
position be  due,  and  that   the   debt   is 
barred  when   the    composition   is    paid, 
but   that  if  it  be  not  paid   when  doe 
the  creditor  is  remitted  to  his  right  to 
the   original  debt  as  if  there  had   been 
no  composition  resolution  at  all.    If  that 
be  so,  then  on  non-payment  of  the  com- 
position the  parties  are  in  the  same  po- 
sition as  if  the  resolution  had  not  been 
passed.     Now  what  was  that  in  the  pre- 
sent case  ?   The  plaintiff  was  a  judgment 
creditor  with  a  right  to  issue  execation 
against  the  goods  of  the  debtor  for  the 
amount,  but  he  had  also  another  remedy, 
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was  to  apply  to  a  Judge  for  an 
order  to  commit  the  debtor  to  prison,  and 
he    bad  so  applied,  and  the  Judge  had 
ordered  the  debtor  to  pay  the  debt  by 
inatalments.     Now,  both  that  last-men- 
tioned order  and  the  judgment  were  in 
ftyrce  at  the  time  the  composition  resolu- 
tion  was  passed,   and  therefore  if   the 
creditor  be  remitted  to  his  former  rights 
it;  follows  that  he  is  remitted  to  his  right 
to    act  on  that  Judge's  order.     There  is 
il&e  provision  in  section  5  of  the  Debtors 
A.ct,  1869,  that  no  imprisonment  under 
it-    is  to  operate  as  a  satisfaction  or  extin- 
guishment of  the  debt,  by  which,  as  I 
luiderstand  it^  though  the  debtor  be  im- 
prisoned under  this  section,  yet  if  he  has 
property  the  imprisonment  is  not  to  pre- 
vent an  execution  being  issued  against 
^^is  goods.   It  follows,  then,  that  boSi  the 
judgment  debt  and  the  remedy  for  its 
**Hiovery  are  reviyed,  and  that  being  so, 
tibat  the  creditor  has  a  right  to  go  before 
A  Judge,  and  on  shewing  the  abihiy  of  the 
^^htor  to  pay  to  ask  for  an  order  to  com- 
'"^'it.     Therefore   on  such  ability  being 
■b«wn  I  ihink  this  Court  has  power  to 
"'Ake  the  order  to  commit. 

TheUy  next)  should  the  Court  do  so  ? 
'-^-'-Iiafc  depends  on  a  question  of  &ct  upon 
^liich  1  entertain  no  doubt,  and  as 
^o  that  I  think  the  Court  should  make 
^^e  order,  for  the  reasons  which  have 
*^®en  griven  by  my  Lord. 

DnnfAH,  J. — The  defendant  in  this  case 
^lade  default    in  paying  the  judgment 
debt,  and  a  learned  Judge  made  an  order 
^  the  payment  of  such  debt  by  instal- 
^K^dits,  which  order  is  still  in  force  except 
10   far  as  anything  shewn  in  this  case 
viay  have  had  the  dOTect  of  rescinding  it. 
'Hiere  is  before  us  an  affidavit  of  means, 
vad  the  defendant  in  the  absence  of  any- 
thing to  the  contrary  ought  to  be  com- 
mitted  for  not  complying  with  the  terms 
of  that  order.     It  is  said  on  the  part  of 
the  defendant  that  he  should  not  be  com- 
initted  because  there  had  been  a  compo- 
>itioii  resolution  passed  according  to  the 
126  section  of  the  Bankruptcy  Act,  1869, 
binding  on  the  creditors,  and  that  the 
plaintiff  as  such  creditor  was  bound  by  it. 
It  is  true  that  there  was  such  resolution, 
and  tiiat  the  same  was  so  binding  on  the 
creditors,  but  it  is  equally  true  that  it  was 


binding  on  the  debtor,  and  that  there 
were  reciprocal  duties  by  both  parties. 
Now  one  of  the  terms  of  the  resolution 
was  that  an  instalment  of  the  composition 
should  be  paid  on  a  certain  day.  That 
was  not  paid,  and  under  such  circum- 
stances it  has  been  held  by  this  Court  in 
a  case  which  was  approved  of  in  the  Court 
of  Chancery,  that  tiie  right  of  action  is 
revived,  and  I  do  not  collect  from  the  case 
of  Slater  v.  Jofies  (3),  that  those  two 
cases  are  overruled  by  that  of  Slater  v. 
Jones  (3).  Now  the  question  is  whether 
the  principle  in-  Edwards  v.  Coombs  (1) 
and  In  re  Hatfon  (2)  applies  hero,  and  I 
apprehend  that  it  does.  Whether  it  is 
strictly  a  remitter  to  or  a  revival  of  the 
rights  of  the  creditor,  I  think  it  is  im- 
material to  consider,  Ibr  I  think  the  doc- 
trine of  estoppel  applies,  and  that  when 
the  defendant  neglects  to  perform  his  part 
of  the  composition  resolution  it  docs  not 
lie  on  him  to  say  that  he  can  by  the  com- 
position resolution  defeat  the  right  of  the 
plaintiff.  There  is  an  order  in  force,  and 
for  not  obeying  that  order  the  defendant 
is  liable  to  be  committed  unless  he  can 
take  advantage  of  the  composition  resolu- 
tion. I  do  not  think  he  can  do  so  under 
the  circumstances  which  have  occurred, 
and  that  therefore  this  rule  should  be 
made  absolute. 

After  the    foregoing  judgments    had 
been  delivered, 

LoED  Coleridge,  C.J.,  added. — In  con- 
sequence of  my  attention  having  been 
called  to  Slater  v.  Jones  (8),  I  wish  to 
say  that  I  do  not  differ  from  the  decision 
in  that  case,  because,  as  I  understand 
it,  the  Court  of  Exchequer  do  not  put 
its  judgment  on  the  ground  that  the 
composition  resolution  so  suspends  the 
remedy  as  to  extinguish  the  original 
right  of  the  creditor,  but  on  what  they 
think  is  the  true  construction  of  the 
Bankruptcy  Act,  1869,  by  which,  if  the 
terms  of  the  composition  resolution  are 
not  adhered  to,  the  creditor  is  remitted 
to  his  rights.  That  seems  to  be  the  view  of 
the  Chief  Baron,  who  says — "  I  see  no 
difficulty,  therefore,  in  holding  that  the 
present  actions  will  not  lie,  although  in  a 
certain  event  the  original  debts  might  be 
sued  for,  just  as  a  certificate  in  bankruptcy 
might  bo  used  as  a  bar  to  an  action  for 
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Tlie  slatate  allowB  the  reiom  of  a  can- 
didate to  be  qoesiionedy  bat  the  petition 
impeadbing  it  most  be  presented  within 
twenty-one  days ;  and  it  follows  from  this 
ihsLt  a  petition  which  is  itself  presented 
in.  due  time,  cannot  after  the  tweniy-one 
d&ys  be  so  altered   in  its  terms  as  to 
azxBx>iuLt  to  a  fresh  petition.    If  we  were 
to   liold  otherwise,  I  think  that  we  should 
b^     annnlling  the  enactment  as  to  the 
panescribed  period.     We  most  consider, 
tib^refore,  whether   the    alterations    are 
ta^aafaunount  to  a. new  petition.      It  has 
contended  in  sapport  of  the  order 
kt    the   petition    might    in    the    first 
stance    have    been  so    framed    as    to 
the  petitioners  to   give   evidence 
to     tiie    employment    of   burgesses 
every  ward  of  the  borough.     But  the 
petitioners  have  not  adopted  this  course, 
az^d  have  presented  a  petition  alleging 
tlie  employment  of  voters  in  the  ward  in 
^vliich  the  election  took  place.    It  seems 
^o  me  that  the  alterations  alleging  the 
employment  of  burgesses  in  other  wards 
do  amount  to  a  fresh  petition,  and  that  if 
'vre  were  to  permit  them  to  be  made,  we 
aJioold  in  effect  allow  a  petition  to  be 
presented    after  twenty-one  days    have 
elaMed  from  the  election. 

With  the  greatest  respect  to  the  doubts 
o£  my  brother  Denman,  I  am  clearly  of 
opinion  that  my  brother  Pollock  had  no 
jTixiadiction  to  make  this  order. 

llule  absolute, 

"^^ternejB— Patewon,  Snow  &  Bnrnej,  agents  for 
•[-  Walker,  Leeds,  for  the  petitioners;  J.  J. 
J^^^^y.  agent  for  Newstead  &  Wilson,  Leeds, 
*' Jt  the  respondent. 


18"T4. 


Be   THE  EXETER  ELECTION  PETI- 
TION.  GARTER  AND  ANOTUER 

27.^      (petitioners)  v,  mills,  respond 
dent. 

^^^arliamentary  Elections  Act,  1868  (31  ^ 
J^  Vict,  e,  126) — Dissolution  of  ParliO' 
jJ^^t^Petiiion   dropping — Eetum  of  De^ 

^  Where  Parliament  was  dissolved  before 
^^  day  appointed  for  the  trial  of  an  elec- 


tion petition  presented  under  the  Parlia- 
mentary ElecUons  Act,  1868  (31  ^  32 
Vict.  c.  125),  the  Court  ai'dered  tits  money 
which  had  been  deposited  as  security  for 
costs  pursuant  to  section  6  of  that  Act,  to 
be  returned  to  the  petitioners. 

Parliament  having  been  dissolved  be- 
fore the  day  appointed  for  the  trial  of  the 
election  petition  which  had  been  pre- 
sented against  the  return  of  the  respon- 
dent for  Sie  city  of  Exeter,  the  petitioners 
applied  to  Bramwell,  B.,  at  Chambers,  for 
the  retnm  of  the  1,000Z.  which  had  been 
deposited  as  security  for  costs  pursuant 
to  section  6  of  the  Parliamentary  Elec- 
tions Act,  1868  (31  &  32  Vict.  c.  125). 
.The  learned  Judge  referred  the  matter 
to  the  Court. 

Cliandos  Leigh  now  moved  accordingly 
for  a  rule  ordering  such  return  of  the 
deposit-money. — The  35th  section  of  the 
Parliamentary  Elections  Act,  1868,  pro- 
vides for  the  dealiDg  with  the  security 
which  has  been  given  for  costs  when  a 
petition  is  withdrawn  and  a  new  petitioner 
substituted,  but  it  does  not  apply  to  such 
a  case  as  the  present,  and  the  19th  sec- 
tion enacts  that  the  trial  of  an  election 
petition  is  to  proceed  notwithstanding  the 
prorogation  of  Parliament.  The  Act, 
however,  makes  no  provision  for  the  case 
of  a  dissolution  of  Parliament,  and  there- 
fore in  such  an  event  the  old  la.w  and 
practice  of  Parliament  must  prevail,  and 
according  to  such  the  petition  would  have 
dropped.  Then  rule  2  of  Reg.  Gren.  Ad- 
ditional Eules,  26th  of  March,  1869,  made 
unde:^^  the  Act,  applies  ;  it  is  as  follows — 
"  Money  so  deposited  shall  (if  and  when 
the  same  is  no  longer  needed  to  secure 
payment  of  such  costs,  charges  and  ex- 
penses) be  returned  or  otherwise  dis- 
posed of,  as  justice  may  require  by  rule 
of  the  Court  of  Common  Pleas  or  order 
of  a  Judge." 

Petheram  appeared  for  the  respondent, 
and  consented  to  the  return  of  the  deposit- 
money. 

Lord  Coleridqe,  C.J. — 1  am  of  opinion 
that  the  order  applied  for  should  be 
granted.  The  Court  will  take  judicial 
notice  of  the  dissolation  of  Parliament, 
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and  snoh  diBSolntlon  having  occurred,  a 
case  }»f"?  arisen  which  is  not  provided  for 
^the  ParliamentaiT  Elections  Act,  1868. 
We  mnst  therefore  he  gaided  in  the  mat- 
ter hy  what  was  the  old  Parliamentary 
practice  in  the  case  of  such  an  event.  In 
that  case,  as  is  well  known,  the  election 
petition  dropped.  We  therefore  think 
that  the  same  mnst  be  the  case  now,  and 
that  we  shoxdd  make  an  order  that  the 
money  deposited  as  security  for  costs 
should  be  returned. 

Keating,  J. — I  agree  that  by  the  dis- 
solution of  Parliament  this  election  peti- 
tion, which  had  been  presented,  dropped, 
and  the  only  question  then  is  whether  the 
money  deposited  pursuant  to  the  Elections 
Act  shocdd  be  returned.  I  think  that 
rule  2  of  the  rules  1869,  which  has  been 
referred  to,  applies,  and  as  the  respondent 
appears  and  consents,  the  money  should 
be  returned. 

Dehman,  J.|  concurred. 

Bute  accordingly. 


Attomeys^Wyatt,  HobIuds  &  Hooker,  for  the 
pctitionen ;  Fhilbrick,  for  the  respondent. 


BROWN  V,  THE  THAMES  AND 
MEBSET  MABINE  INSUBANGE 
GOMPANT. 

Discovery  of  Documents — Officer  of  Body 
Corporate — Attorney — Common  Law  Fro^ 
cedure  Act,  1854^  s,  50. 

The  attorney  of  a  body  corporate  is  not 
an  officer  thereof  within  the  meaning  of  the 
Common  Law  Procedure  Act,  1854,  s,  50, 
and  therefore  cam/not  he  compelled  to  m^ike  a 
discovery  of  documeiits  in  an  action  to 
which  the  body  corporate  is  a  party » 

This  action  was  brought  to  recover  for 
a  total  loss  under  a  policy  of  marine 
insurance  effected  with  the  defendant 
company  upon  the  ship  Knight  Templar, 

Upon  the  21st  of  July,  1873,  the  plain- 
tiffs obtained  the  usual  order  for  the  dis- 
covery of  documents.    On  the  22nd  of 


November  an  affidavit  was  made 
secretary  of  the  defendant  oomr 
compliance  with  the  order.  On  ti 
of  November  the  plaintiib'  attome 
out  a  summons  to  shew  caiiaev 
defendants  ^ould  not,  by  their  we 
or  other  officer  able  to  depose  then 
by  their  attorn^,  make  a  fnrdu 
better  affidavit  of  documents.  By  a 
of  ^tin,  B.,  dated  the  29l;h  of  1 
ber,  it  was,  amongst  other  things,  d 
that  Mr.  Hollams,  the  attorney  : 
defendants  on  the  record,  should  m 
affidavit  of  documents. 

A  rule  having  been  obtained  to  : 
so  much  of  the  order  of  Martin,  B. 
lated  to  the  defendants'  attorney  i 
an  affidavit — 

W.  0.  Harrison  shewed  cause. 
order  of  the  29th  of  November  wi 
perly  made.  An  attorney  to  a 
ration,  such  as  the  defendants'  ooa 
is  an  officer  thereof  within  the  in 
of  the  Common  Law  Prooedu 
1854,  s.  50. 

Lanyon  in  support  of  the  role  1 
called  on  to  argue. 

Lord  Colebidoe,  O.J.— We  all 
opinion  that  our  brother  Martin  i 
jurisdiction  to  make  that  part  c^  tfa 
which  has  been  appealed  against, 
argument  against  this  rule  were  i 
an  attorney  for  a  party  to  an  actioo 
be  orally  examined  under  the  G 
Law  Procedure  Act,  1854,  s.  53 ;  • 
fact  that  such  an  examination  has 
taken  place,  is  an  argument  agai 
validity  of  the  order.  We  cannot 
that  the  attorney  upon  the  record 
to  bo  deemed  an  officer  of  a  body 
rate  who  can  be  called  upon  to  ] 
discovery. 

Keatino,  J.,  Denman,  J.,  and  H< 
J.,  concurred. 

Buleabm 


AttomevB— Clarke,  Son  &  Bawlins,  fop  p 
Hollamfl,  Son  &s  Coward,  for  dcUnaz 


VokAS.] 
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{Afpeal  from  Revising  BcmiHef^s  Court,) 
1878.     1  DUBAHT  (appeUani)  v.  withebs 
Not.  18.  J  (reipondent). 

TarUameni — Borough  Vote — Payment  of 
Toor-raie—SO  ^  31  Vict.  c.  102.  s,  3,  sub- 
106.4 — Comiponiion  Bate, 

By  an  agreement  between  a  landlord  and 

iami  ihe  poor'Taies  were  to  be  paid  by  the 

fifmer  and  included  tn  the  rent.    The  land- 

kfd  compounded  with  the  overseers  for  the 

poor-miei,  cmd  accordingly  the  premises 

oompied  by  the  tenant  were  assessed  to  a 

cempotition  of  4*.  8d.  in  respect  of  a  poor* 

'^B^  inttead  of  to  the^amount  of  6s.  Sd.  as 

'^^  fDould  have  been  had  they  been  assessed 

*^  em  ejual  amount  in  the  pound  to  thai 

P^obk  by  other  occupiers  in  respect  of  such 

^^'ie.    The  landlord  duly  paid  such  is.  %d.^ 

^^^  \$  afterwards  pa^d  two  shillings  so  as  to 

2^  lip  ihe  Ml  rate  of  6«.  M.  .-—Held, 

^^^  there  had  not  been  stich  a  payment  of 

^*|^  ^gwd  amount  in  the  pound  to  thatpa/y" 

^^^  ly  other  occupiers  in  respect  of  the 

^^^^^-raie^  as  is  required  5y  30  ^  31  Vict 

^\102.  s.  3,  suh-sec.  4,  to  qualify  the  occu» 

^^^T'  jiuf  fji^  borough  occupation  franchise. 

1^  -Appeal  from  the  decision  of  the  revis- 
22J^  larriBter  appointed  to  revise  the  list 
Jotops  for  the  borongh  of  New  Windsor. 
^^^I^  appellant  duly  objected  to  the  name 
,^_tlie  respondent  being  retained  in  the 


r^^  cf  persons  entitled  to  vote  in  respect 
r^  %  house  occupied  by  him  in  the  parish 
^  Ifew  Windsor,  at  the  election  of  a 
^^itiber  for  the  said  borongh.  The  fol- 
I^^Jting    &cts  were    establielied   by  the 


agreement  had  been  entered  into 
J^^^^ionaly  to  the  qualifying  year  between 
"^^^  respondent  and  the  owner  of  the 
^"^^tise  that  the  poor-rates  in  respect  of  the 
^^^i^se  should  be  paid  by  the  owner  and 
^^^Inded  in  the  rent  paid  by  the  respon- 
t.    Previously  to  the  qualifying  year 


^^^  agreement  had  also  been  entered  into 

J!^t;ween  the  owner  and  the  overseers  of 

**^«  parish  (as  stated  by  the  overeers, 

'^^acr  59  Geo.  3.  c.  12),  by  which  the 

^^'^•'iierwasto  pay  a  composition  in  respect 

?^the  poor-rates  upon  the  house  oQCupied 

^^  the  respondent.    The  case  set  out  an 

^^tiiact  frmn  a  poor-rate  made  on  ihe  2nd 

^  Hay,  1872,  in  which  the  names  of  the 

IViw  Sbbib,  43.— C  J*. 


owner  and  occupier  appeared,  but  the 
amount  of  rate  assessed  (49.  Qd.  in  respect 
of  a  rate  of  5(2.  in  the  pound)  was  stated 
to  be  assessed  upon  and  to  be  payable  by 
the  owner  instead  of  the  occupier. 

Under  the  said  last  mentioned  agree- 
ment the  owner  jpaid  to  the  overseers  in 
respect  of  the  said  rate  of  the  2nd  of  May, 
1872,  the  sum  of  4^.  M.,  being  the  fcdl 
amount  of  the  composition  in  respect  of 
the  rate  upon  the  said  house.  After  this 
had  been  done,  it  was  considered  that  the 
said  payment  was  insufficient,  inasmuch 
as  no  such  agreement  tpr  composition 
coxdd  legally  have  been  entered  into,  and 
the  owner  therefore  paid  in  September, 
1872,  the  sum  of  two  shillings,  that  sum 
being,  together  with  the  Aa.  Sd.  previously 
paid  by  him  as  a  composition,  sufficient  to 
make  up  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occu- 
piers in  respect  of  the  said  rate  made  on 
the  2nd  of  May,  1872.  The  payment  of 
the  said  sum  of  two  shillings  was  made 
by  the  owner  of  his  own  accord.  It  was 
contended  on  behalf  of  the  respondent 
that,  under  the  above  circumstances,  the 
provision  in  the  4th  sub-section  of  section 
3  of  30  &  31  Vict.  c.  102,  was  complied 
with.  It  was  contended  by  the  objector 
that  the  said  provision  in  the  said  4th 
sub-section  had  not  been  complied  with, 
and  reliance  was  placed  upon  section  30 
of  2  Will.  4.  c.  45,  which  provides  for 
occupiers  claiming  to  be  rated  to  the  relief 
of  the  poor  in  respect  of  the  premises 
occupied  by  them,  and  ftirther  reliance 
was  .placed  upon  section  49  of  30  &  31 
Vict.  c.  102. 

The  revising  barrister  was  of  opinion 
that,  under  the  circumstances  above  stated, 
there  had  been  a  sufficient  payment  of  the 
rate  of  the  2nd  of  May,  1872,  to  entitle 
the  said  respondent  to  vote ;  that  there 
was  nothing  to  satisfy  him  the  said  two 
sums  had  been  paid  by  the  owner  corruptly 
or  not  bona  fide,  and  that  there  was 
nothing  to  satisfy  him  that  anything  had 
been  done  contrary  to  the  provisions  of 
section  49  of  30  A  31  Vict.  c.  102,  and  he 
retained  the  name  of  the  respondent  on 
the  said  list. 

Kingdofij  for  the  appellant. — The  59 
Qeo.  3.  c.  12,  under  which  the  agreement 
between  the  owner  of  the  house  and  the 
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overseers  is  stated  in  the  case  to  have 
been  made,  empowers  the  overseers  in 
certain  cases  to  assess  the  owner  instead 
of  the  occupier  to  the  poor-rate.  The 
4th  sub-section  of  section  3  of  the  Re- 
presentation of  the  People  Act,  1867  (80 
&  31  Vict.  c.  102),  has  not  been  com- 
plied with,  and  therefore  the  respondent 
was  not  qualified  to  be  on  the  list  of 
voters.  That  4th  sub-section  requires 
as  a  qualification  for  the  occupation 
franchise  that  the  occupier  should  have 
'*  hanafde  paid  an  equal  amount  in  the 
pound  to  that  payable  by  other  ordinary 
occupiers  in  respect  of  all  poor-rates  that 
have  become  payable  by  him  in  respect 
of  the  said  premises  up  to  the  preceding 
5th  of  January." 

[Bebtt,  J, — You  say  that  the  occupier 
has  neither  been  rated  to  nor  paid  the 
poor-rate  in  respect  of  the  premises  ?] 

Yes.  The  owner  and  not  the  occupier 
Was  here  rated,  and  the  Poor-rate  Assess- 
ment and  Collection  Act,  1869  (32  &  33 
Vict.  c.  41),  does  not  apply  to  this  case, 
there  being  no  agreement  between  the 
owner  and  overseers  within  the  mean- 
ing of  that  Act — Gross  v.  Alsop  (1). 
That  alone  would  disqualify  the  respon- 
dent ;  but  ftLrther,  he  can  in  no  sense  be 
said  to  have  paid  the  same  rate  payable 
by  the  other  occupiers,  for  the  rate  im» 
posed  and  which  the  owner  paid  was  only 
a  composition,  and  though  it  is  true  the 
owner  afterwards  paid  the  difference  be- 
treen  that  and  the  full  rate,  such  last  was 
only  a  voluntary  payment,  and  not  a  pay- 
ment of  rate  at  all. 

Oorstf  for  the  respondent. — ^No  question 
of  rating  is  raised  by  the  case.  The  only 
point  stated  for  the  opinion  of  the  Court 
IS,  whether  there  has  been  a  sufBcient 
pavment  of  the  rates  to  satisfy  the  4th 
sub-section  of  section  3  of  30  &  31  Vict. 
c.  102.  It  must  be  assumed,  therefore, 
that  the  respondent  was  properly  rated. 

[Keating,  J. — ^What  rate  do  you  say  he 
paid  which  had  become  payable  by  him 
in  respect  of  the  premises  ?] 

He  paid  through  the  hands  of  his  land- 
lord Gs,  8d.f  being  the  ftill  amount  in  the 
pound  payable  in  respect  of  the  premises 
m  respect  of  the  May  rate. 

(1)  40  Law  J.  Rep.  (n.s.)  O.P.  63 ;  s.  c.  Law 
fiep.  6  G.P.  316. 


[Bbbtt,  J.  —  The  objectioii  i 
neither  he  nor  his  landlord  was  obi 
pay  that  sum,  as  the  only  amount  ai 
on  the  house  was  4^.  Sd.] 

It  was  a  mistake  that  the  amc 
rate  was  only  assessed  at  4«.  8d.f  it 
have  been  68,  Sd.  The  agreemc 
tween  the  respondent  and  his  ^la 
was  that  the  latter  should  pav 
poor-rates  and  include  them  in  tne 

Eeating,  J. — I  think  it  is  plain  thi 
has  been  no  payment  of  the  poor-] 
the  respondent  within  the  meaning 
4th  sub-section  of  section  3  of  the 
sentation  of  the  People  Act,  1867 
circumstance  of  the  payment  by  the 
of  the  25.  so  as  to  make,  with  the  pi 
payment  of  4^.  8(2.,  the  amount 
would  be  equal  in  the  pound  to  tfai 
able  by  the  other  occupiers,  does  m 
the  respondent,  as  when  it  was  sopaii 
not  a  sum  which  was  payable  by  aa 
Mr.  Gorst  has  argued  that  it  was  | 
as  between  the  landlord  and  his 
under  the  agreement  of  letting,  but 
not  payable  by  the  occupier,  and  t 
says  it  must  Imve  been  payable  hj 

Bbett,  J. — 1  think  the  tenant  i 
assessed  to  the  rate,  but  assuming  i 
was  it  was  to  pay  only  4a8.  Sd.  Tl 
landlord  paid,  and  if  that  had  bea 
rate  upon  the  premises  it  would  ha^i 
a  payment  by  the  respondent  wi^ 
meaning  of  the  Act,  but  it  was  nabn 
because  it  was  not  equal  in  the  pc 
that  payable  by  the  other  ocoap 
respect  of  the  rate  which  had  been 
Two  shillings  more  was  required  fi 
purpose,  and  the  landlord  subaec 
paid  such  two  shillings,  but  such  pi 
cannot  be  said  to  be  the  paymeE 
rate  for  the  tenant. 

Denman,  J.,  concurred. 

Decition  revened 

Attorneys — T.  Durant,  agent  for  B.  O. 
Windsor,    for   appellant;    C.    T,   Phi 
London  and  WinoBor,  for  respondent. 


(2^  In  a  subsequent  case — Durant  (^ 
r.  Fletcher  {respondent),  in  which  Kin^don 
the  appellant  and  Gorst  for  the  tespondeB 
admitted  that  the  facts  were  not  oiBting 
from  those  in  the  above  case,  and  the  dea 
therefore  reversed  without  argument. 


Vet  48.] 
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BOOM  (af>peZ2aiU)  v.  howabd 
(respondefffU). 


PiBHiammU^Borough  7o<a— 30  ^  81 
J«5t  cia2.  M.  3, 61— ''DweUing^hauee'*— 
*«^  €/  ft  flouM  ieparately  rated. 

^l^^ejpremises  in  reived  of  the  occupation 
^  ^chich^  as  a  dwdBng-houae^  a  borough 
fi'^nckiMe  vfoa  domed  consisted  of  two 
'*H>i»i^  vflUeh  toere  not  struduraUy  sepa» 
^'"^^^d  from  the  rest  of  the  house  of  which 
'^^y  Jofmed  partf  and  were  connected  by  a 
^^^^rease  and  passages  used  by  the  voter  in 
^c»tffnof»  with  the  tenants  of  the  other  rooms 
<S^  the  house f  which  were  Id  out  in  a  similar 
%  tJte  landlord  not  living  in  the  house^ 
the  outer  door  being  under  the  sole  con* 
of  ike  several  tenants.  These  two  rooms^ 
^  the  voter  in  resped  of  them^  were  rated 
^^pwatdy  to  the  reiUef  of  the  jpoor  in  aU  the 
made  during  toe  qualifyvng  year^  hut 
thefird  rate  made  qfter  the  commence* 
'  of  the  qualifying  year  these  rooms  had 
heen  separately  rated  from  the  rest  of  the 
i«<^  ana  there  was  therefore  apart  of  the 
^^*^^ying  year  during  which  the  rooms 
^^^  **^  e^foraiely  rated.  The  revising 
^^yister  found  as  a  fact  that  the  two  rooms 
*^'e  occ^ied  by  the  voter  a>s  a  separate 
^^^^Ving^  and  toere  syaaratdy  rated  to  the 
^J^ief  €f  the  poor: — ^Held,  by  EISATlNa,  J., 
~  Dkhxan,  J^  th<U  the  rooms  constituted 
<^  dweUing'house  "  wUhin  the  meaning  of 
i  of  the  Representation  of  the  FeopU 
1867  (30  |- 31  VicL  c.  102) ;  and  by 
J.,  and  HoKTHAH,  J.,  that  they  toere 
**adiveUing*house"  within  ihe  mean* 
of  that  sedion. 


At  a  Conxi  lield  hy  the  barrister  ap- 
pointed to  revise  the  list  of  voters  for  the 
*?^of  Exeter  William  Henry  Boon  duly 
f^^cted  to  the  name  of  George  Howard 
^H%  retained  on  the  list  of  voters  for  the 
^^  city.    The  following  facts  were  estab- 
^^^^  by  the  evidence. 
J   i^^^np  Howard  did,  on  the  31st  of 
l^y>  lo73y  oocapy,  and  had  occupied  for 
^^  preceding  twelve  calendar  months, 
^^  of  a  hoose  consisting  of  two  rooms, 
^ich  were  not  stmctnrally  separate  from 
^  »est  of  the  house. 


The  two  rooms  were  connected  by  a 
staircase  and  passages,  which  were  nsed 
by  the  said  Gobrge  Howard  in  common 
with  the  persons  who  occupied  the  rest 
of  the  said  house. 

The  said  George  Howard  and  his  &mily 
lived  entirely  in  these  two  rooms,  sleeping 
and  cooking,  and  having  their  meals 
therein. 

The  landlord  did  not  live  on  the  pre- 
mises or  retain  any  control  over  them, 
but  the  other  rooms  in  the  house  were 
let  out  in  a  similar  manner  to  other 
tenants. 

[There  was  an  outer  door  to  the  house 
over  which  the  tenants  only  had  con* 
trol  (1).] 

Two  rates  were  made  in  the  parish  of 
Allhallows  on  the  Walls,  in  which  the  said 
rooms  were  situated,  during  the  twelve 
months  ending  the  81st  of  July,  1873, 
namely,  in  the  month  of  November, 
1872,  and  the  month  of  May,  1873,  and 
in  both  the  said  rates  the  said  two  rooms 
were  rated  separately  from  the  rest  of  the 
said  house  and  at  the  sum  of  8^.  10^.,  and 
the  said  George  Howard  was  rated  in  re- 
spect of  them. 

At  the  time  of  the  passing  of  the  Be- 
presentation  of  the  Jreople  Act,  1867, 
there  was  no  Act  in  force  in  the  said 
parish,  or  in  the  city  of  Exeter,  autho- 
rising the  rating  of  ike  owner  instead  of 
the  occupier  in  the  case  of  small  tene- 
ments, but  it  was  usual  in  the  case  of 
such  tenements  for  the  owner  to  pay  to 
the  collector  the  rates  instead  of  the 
occupier,  and  where  this  was  done  the 
overseers  usually  rated  each  whole  house 
as  one  tenement,  placing  in  the  occupiers* 
column  the  name  of  one  of  the  persons 
so  occupying  part  of  the  house,  and  the 
words  *'ana  others"  to  represent  the 
remainder  of  the  occupiers,  the  rating 
being  the  same  as  if  the  whole  were 
joint  occupiers  of  the  whole  house  in- 
stead of  separate  occupiers  of  different 
parts  of  it.  It  seldom  happened  that  the 
occupier  of  a  separate  part  of  a  house 
was  separately  rated  for  that  part. 

In  consequence  of  an  opinion  expressed 

(1)  The  woidfl  between  the  brackets  were  in- 
serted in  the  case  by  agreement  of  the  parties 
during  the  aiguneat. 


T(V^48.] 
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ThkB  revising  bamBter  held,  as  far  as  it 

waa    a  question  of  bet  for  his  decision, 

and  as  far  as  he  was  justified  in  sa  hold. 

ing    oonsistenUj  with    the  &cts  above 

st&ted,  that  the  said  two  rooms  were 

oocnpied  by  the  said  voter  as  a  separate 

dwelling,  and  were  separatelv  rated  to 

tkxe  relief  of  the  poor,  and  he  decided 

tliAt  the  voter  was  entitled  to  have  his 

xu^me  retained  on  the  list  of  voters  for 

file    aaid  city  of  Exeter,  and  he  accord- 

ixi^Iy  retained  his  name  on  the  said  list. 

^lie  names  of  nineteen  other  persons, 
'^lioae  names  were  set  out  in  a  schedule 
tliereouto  attached,  were  objected  to 
Holder  similar  circumstances. 

I>iie  notice  of  appeal  was  given  in  each 
^^  the  cases,  and  the  appeals  were  ordered 
^^  be  consolidated. 

Xlie  question  for  the  opinion  of  the 
^puxi  was  whether  tiie  said  George 
^^Q^aid  was  entitled  to  have  his  name 
'"'Bt^ined  on  the  list  oi  voters  for  the  said 
*^^  of  Exeter. 

ZJcpes  for  the  appellant. — The  rooms  in 
m  do  not  constitute  a  '*  dwelling- 
within  the  meaning  of  the  Be- 
itation  of  the  People  Act,  1867  (30 
31  Viot.  c.  102.  ss.  3  and  61).  The  facts 
^^re  are  almost  identical  with  those  in 
^^owipion  V.  Ward  (3),  and  though  the 
^^ourt  in  that  case  were  equally  divided, ' 
^^^^  resolt  was  to  affirm  the  decision  of 
^^o  revising  barrister  against  the  fian- 
^^^^iae  .being  acquired  by  the  occupation 
?^  snch  rooms.  The  revising  barrister 
^  the  present  case  ought  to  have 
Allowed  such  decision,  and  this  Court 
not  decide  otherwise,  unless  it  be 
k^iafied  that  such  decision  was  obviously 
^"^>ong — Webster  v.  The  Overseers  of 
^^;^JiUmJWider'Lyne;  Hadfield's  case  (4). 
^■fcftje  appellant  in  the  present  case  re- 
^^SL^  on  the  judgments  of  Willes,  J.,  and 
^*-*=>ett,  J.,  in  Thompson  v.  Ward  (3),  and 
'^Xitaids  that  "dwelling-house"  in  the 
itation  of  the  People  Act,  1867, 
no  larger  meaning  uian  "  house " 
befSore  that  Act.  The  respondent  was 
the  situation  only  of  a  lodger  or  oc- 
^jior  of  apartments  in  a  house  wholly 

<4)  42  Law  J.  Bep.  (if.8.)  GJ?.  146;  s.  c.  Law 


let  out  in  apartments — Stamper  v.  The 
Overseers  of  Sunderland  (2).  Next,  it  was 
necessary,  in  order  that "  dwelling-house  ** 
should  include  part  of  a  house,  that  the 
respondent  should  have  been  separately 
rated  in  respect  of  these  rooms  during 
the  whole  of  the  qualifying  year,  and 
here  he  was  not,  for  the  rooms  were  not 
separately  rated  until  November,  1872, 
and  the  May  rate,  in  which  they  had  not 
been  separately  rated,  remained  after 
July,  1872,  and  remained,  therefore, 
during  part  of  the  qualifying  year. 

[Keating,  J.,  referred  to  2  Will.  4. 
c.  45.  s.  27,  and  Flatcher  v.  Boodle  (5).] 

The  words  of  that  27th  section  are  dif- 
ferent from  those  in  section  3  of  the  Re- 
presentation of  the  People  Act,  1867. 
This  3rd  section  does  not  say  rated  to  ail 
rates  made  during  the  year. 

Next,  the  respondent  could  not  have 
been  separately  rated  in  respect  of  these 
rooms,  so  as  to  be  entitled  to  the  fran- 
chise,  for  the  house  being  wholly  let  out 
in  apartments,  the  owner  and  not  the 
occupiers  ought  to  be  rated,  as  was  de- 
cided in  Stamper  v.  The  Overseers  of  Sun^ 
derlamd  (2). 

[Brett,  J. — There  was  no  Small  Tene- 
ments Act  applicable  to  Exeter,  and  the 
owner  could  not  have  been  rated  at  the 
time  of  the  passing  of  the  Representation 
of  the  People  Act,  1867.  Does  the  ex- 
ception in  section  7  as  to  the  owner  being 
rated  apply  where  the  first  part  of  the 
section  does  not  apply  ?] 

In  Thompson  v.  Ward  (3)  Bovill,  C.  J., 
doubted  whether,  as  the  house  was  wholly 
let  out  in  apartments,  the  occupiers  could 
properly  be  so  rated  unless  the  apart- 
ments were  separately  rated  at  the  time  of 
the  passing  of  the  Act  of  1867 ;  and  he 
thought  if  the  question  of  rating  had 
been  raised  in  that  case,  it  would  not 
have  been  improbable  that  it  would  have 
come  within  the  decision  of  the  Court  in 
Gross  V.  AUop  (6). 

Kingdon  for  the  respondent. — The  last 
point  has  been  already  answered,  for  the 
7th  section  of  the  Act  of  1867  only  ap- 

(5)  18  Com.  B.  Rep.  N.S.  152;  b.  c.  34  Law  J. 
Rep.  (n.8.)  C.P.  77. 

(6)  40  Law  J.  ep.  K.a)  C.P.  63  ;  8.  c  Law 
Bep.  6  C.F.  816. 
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plies  where  the  owner  was  rated  at  the 
time  of  the  passing  of  that  Act,  and  in 
the  present  case  he  could  not  have  been 
rated,  as  it  is  expressly  found  that  there 
was  no  statnte  in  Exeter  bj  which  the 
owner  could  have  been  rated  instead  of 
the  occupier.  The  respondent  in  the 
present  case  was  properly  rated,  but 
at  all  events  he  was  rated  in  &ct,  and 
the  revising  barrister  had  no  power  of 
examining  into  the  validity  of  the  rate, 
and  if  the  rate  was  wrong  the  proper 
remedy  was  an  appeal  to  the  quarter 
sessions. 

Next,  with  regard  to  the  objection  that 
there  was  no  separate  rating  during  the 
whole  of  the  qualifying  year,  the  Legis- 
lature, as  shewn  by  sub-sections  2  and  3 
of  section  3  of  the  Act  of  1867,  meant 
only  that  the  voter  should  have  been 
rated  to  all  rates  made  during  the  quali- 
fying year.  By  the  69th  section  the  Act 
is  to  be  construed  with  the  Reform  Act, 
2  Will.  4.  c.  45,  and  therefore  the 
27th  section  of  the  Reform  Act  is  to  be 
considered  as  incorporated  with  section  3 
of  the  Act  of  1867. 

Next,  as  to  the  main  question.  The 
two  rooms  constituted  a  separate  dwell- 
ing, and  as  such  were  occupied  by 
the  respondent — See  the  judgments  of 
Bovill,  C.J.,  and  Keating,  J.,  in  Thomp- 
son  V.  Ward  (3). — The  intention  of 
the  Legislature  by  the  Act  of  1867  was 
to  make  part  of  a  house  a  separate  tene- 
ment, and  to  get  rid  of  the  anomaly 
which  allowed  a  person  to  vote  in  re- 
spect of  part  of  a  house,  if  such  part 
were  an  office  or  shop,  but  which  did  not 
otherwise  allow  him  to  do  so  except  in 
the  case  of  flats  or  rooms  in  the  Inns  of 
Court. 

LopeSy  in  reply,  referred  to  BueheU  v. 
Luckett  (7). 

Gur,  adv,  vuli. 

The  following  judgments  were  de- 
livered on  Jan.  31. 

HoNTMAN,  J. — In  this  case,  which  was 
an  appeal  against  the  decision  of  the 
revising  barrister  for  the  city  of  Exeter, 
I  am  of  opinion  that  the  decision  is  erro- 
neous, and  ought  to  be  reversed. 

(7)  2  Ck>m.  B.  Bep.  Ill ;  s.  c.  15  Law  J.  Rep. 
(if.8.)  CJP.  89. 


The  question  tonis  on  the  pro] 
struction  of  sections  3  and  61  c 
31  Vict.  c.  102. 

It  appears  that  the  voter  ha 
from  the  31st  of  July,  1872,  the  i 
of  two  rooms  in  a  house  which 
found  by  the  barrister  were  no 
turally  separate  from  the  rest 
house,  such  two  rooms  being  oo 
by  a  staircase  and  passage  nsed 
voter  in  common  with  the  p^nson 
pying  the  rest  of  thp  house.  1 
rate  made  for  the  parish  before  i 
mencement  of  the  electoral  veax 
ning  on  the  31st  of  July,  1872,  wi 
in  &e  month  of  May,  1872,  and 
rate  the  two  rooms  were  not  rate 
rately  from  the  rest  of  the  house. 

During  the  electoral  year  be 
3l8t  July,  1872,  two  rates  onl 
made,  viz.,  one  in  November,  18 
the  other  in  May,  1873,  and  i 
the  two  rooms  were  rated  separate 
the  rest  of  the  house,  the  votei 
rated  for  them,  so  that  in  fact  th 
no  separate  rating  of  the  premis 
the  31st  of  July,  1872,  to  the  in 
November,  1872. 

It  was  objected  to  the  voter, 
other  things,  that  the  qualifioa^ 
insufficient,  because,  assuming  t 
two  rooms  constituted  a  dweuin 
within  section  61  of  the  Act  o 
they  had  not  been  separately  rated 
the  whole  of  the  electoral  yea; 
revising  barrister  was  of  opinion  1 
voter  was  duly  qualified,  and  retai 
name  on  the  list. 

Before  the  Act  of  1867  it  hi 
settled  by  the  decisions  that  ill 
pier  of  part  of  a  house  nsed  nc 
counting-house  but^-as  a  dweUii 
not  entitled  to  vote  unless  the 
the  house  was  so  actually  seven 
the  rest  of  the  house  as  to  be  a  1 
itself — Cook  V.  Humher  (8) ;  Hen 
Booth  (9). 

What,  then,  is  the  effect  of  i 
Act  ?  To  ascertain  this  we  must 
section  3.  This  section  contains  f( 


(8)  11  Com.  B.  Kep.  N.S.  33;  a  c  8 
Eep.  (N.S.)  O.P.  73. 

(9)  15  Com.  B.  Bep.  K.S.  600)  a*  e.  I 
Bep.  (v.8.)  0^,  61. 
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lections  differenilj  worded  (see  Cull  y. 

Austin  (10)),  and  directed  to  different 

sabjects.     The  Ist  [relates    to  the  per- 

aonsl  capacity  of  the  voter ;  the  2nd  to 

the  anbject  nuU^ter  of  occupation  and  the 

length  of  it ;  the  3rd  to  the  rating  of  the 

Fot;er;  and  the  4th  to  the  payment  ^of 

i^^t^es.    The  2nd  sub-section  requires  that 

ttb^  ▼oter  should,  during  ilie  whole  of  the 

t^v«Ive  months    preceding    the    31st  of 

f'^OLly  in  any  year,  have  been  an  inhabit- 

>^s^^    occupier    of    a    ''dwelling-house" 

w-£^^in  the  borough.    Now  the  61st  sec- 

^on   of  the  Act  says  that  unless  there 

something  in  the  context  repugnant 

the  word  *'  dwelling-house  "  shall 

^v^^^nde   ^  any  part  of  a  house  occupied 

separate  dwelling  and  separately 

^^ed  to  the  relief  of  the  poor."    Now 

^  UB  read  the  2nd  sub-section  of  the 

^^^  section  as  if  these  words  were  incor- 

in  it,  so  as  to  see  what  the  Le- 

intended  to  say  should  be  a 

^^>A(cient  occupation,  and  it  will  read, 

*  fc—  been  dnrmg  the  whole  of  the  twelve 

?**oiiths  'preceding  the  31st  pf  July  an 

^^^l^almtaat    occupier    of   any   dwolling- 

«^iiae^  or  any  part  of  a  house  occupi^ 

~"  separate  dwelling  and  separately 

te  the  relief  of  the  poor." 

I^  has  been  argued  that  the  object  of 

Legislature  in  the  61st  section  was 

^  awvjT  with  the  distinction  between 

^_  part  of  a  house  structurally  severed 

^*'^^^txi  the  rest  and  one  not  so  severed, 

^'''ovided  it  be  occupied  as  a  separate 

^'^elling,  and  probably  this  was  the  in- 

jj^ition.     But  it  must  be  borne  in  mind 

^^^^it  the  Legislature  has  further  required 

^^^^t  it  should  be  separately  rated,  and  it 

*^Q8&s  to  me  that  where  the  part  occu- 

P'^od.  hy  the  voter  has  not  been  sepa- 

**t«ly  rated  clnring  the  whole  of   the 

electoral  jsaTy  the  voter  has  not  for  the 

whole  twelve  months  occupied  the  thing 

^^acribed  by  the  Legislature. 

It  is  clear  that,  before  the  Act  of  1867, 

^he  Totor  had  no  sufficient  qualification 

?J^«8i  the  rooms  occupied  by  him  had 

"^*^  structurally    severed    during    the 

'^bole  year,  and  it  seems  to  me  tliat  if 

**^  Legislature  intended  to  do  away  with 


< 


(10)  41  J.  Law  Bep.  (k.s.)  C.P.  153 ;  b.  c.  Law 
■^  7  CJ».  227. 


the  doctrine  as  to  structural  severance, 
the  intention  was  to  substitute  for  struc- 
tural severance  a  separate  rating  for  the 
same  period. 

It  was  contended  on  behalf  of  the 
respondent  that  it  was  impossible  that 
part  of  a  house  used  as  a  separate  dwell- 
ing should  be  separately  rated,  as  a  house 
cannot  be  rated  (the  rate  being  imposed 
on  the  occupier  not  on  the  house),  but  we 
must,  if  possible,  read  the  61st  section  so 
as  to  give  some  meaning  to  it,  and  this  I 
think  can  only  be  done  by  reading  the 
words  as  if  they  were  "  and  the  occupiers  of 
which  are  separately  rated,** 

If,  however,  it  be  true,  that  the  part  of 
the  house  cannot  be  separately  rated,  the 
result  would,  I  think,  follow  that  the 
voter  is  not  in  occupation  of  any  such 
thing  as  that  specified  by  the  61st  section, 
and  therefore  is  not  the  occupier  of  a 
dwelliDg-house  within  section  3,  sub-sec- 
tion 2. 

It  was  further  contended  for  the  re- 
spondent that  by  section  3,  sub-section  3, 
it  was  only  necessary  that  a  voter  should 
be  separately  rated  to  all  rates  made  during 
the  electoral  year,  and  that  the  61st  sec- 
tion only  required  the  separate  rating  of 
the  rooms  to  the  rates  to  which  it  was 
necessary  that  the  voter  should  be  rated, 
but  I  think  that  so  to  hold  would  be  to 
confound  the  definition  of  the  thing  occu- 
pied with  the  provision  defining  the  rating 
of  the  voter,  and  that,  though  it  may  be 
enough  within  sub-section  3,  that  the  voter 
should  have  been  rated  to  all  rates  made 
during  the  electoral  year,  it  does  not  affect 
the  provisions  of  the  second  sub-section, 
as  explained  by  the  61st  sub-section,  that 
the  premises  should  have  been  the  subject 
of  a  separate  rating  during  the  whote  of 
the  electoral  year. 

Unless  I  am  right  in  this  view,  the  con* 
sequence  would  follow  that  if  no  rate  be 
made  in  the  borough  within  the  electoral 
year,  so  that  the  voter  himself  need  not 
be  rated,  the  £ranchise  would  be  acquired 
by  the  occupier  of  part  of  a  house  occu- 
pied as  a  separate  dwelling,  although  it 
had  not  been  separately  rated  at  any  time 
during  the  year;  nay  more,  supposing 
that  the  house  had  before  the  electoral 
year  been  jointly  rated  in  the  name  of  ite 
owner,  and  that  there  had  been  no  rate 
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made  during  the  electoral  year,  bo  that 
the  rooms  had  never  been  separately  rated 
at  all,  the  franchise  would  be  acquired 
without  any  separate  rating,  contrary  to 
the  language  of  the  61st  section. 

As  I  think  that  on  this  ground  the  de- 
cision of  the  revising  barrister  is  wrong, 
it  becomes  unnecessary  for  me  te  pro- 
nounce any  opinion  as  te  whether  the 
rooms  in  question  did  constitute  part  of 
a  house  occupied  as  a  separate  dwelling 
within  section  61,  or  whether,  in  conse- 
quence of  the  whole  house  being  let  out 
as  mentioned  in  this  case,  wo  should  be 
compelled  by  the  construction  put  on  sec- 
tion 7  by  this  Court  in  Stamper  v.  27w 
Overeers  of  Sunderlcmd  (2),  te  hold  that 
the  owner  alone  could  be  properly  rated 
for  the  house,  and  consequently  that  the 
voter  was  disqualified  as  not  being  pro- 
perly rated. 

Denuan,  J. — The  appellant  in  this  caso 
has  dxdy  objected  te  the  name  of  the  re- 
spondent being  retained  on  the  list  of 
voters  for  the  city  of  Exeter.  Upon  the 
state  of  facts,  as  found  by  the  revising 
barrister,  it  was  contended  on  the  part  of 
the  objector,  that  the  respondent  was  not 
entitled  to  have  his  name  retained  on  the 
list  of  voters — first,  because  the  rooms 
occupied  by  him  were  not  structurally 
separate  from  the  rest  of  the  house ; 
secondly,  because  the  portion  of  the  house 
occupied  by  the  respondent  included  the 
staircase  and  passages,  and  the  staircase 
and  passages  were  occupied  by  him  jointly 
with  the  other  tenante  of  the  house; 
thirdly,  because^  until  the  first  rate  made 
after  the  31st  of  July,  1873,  the  said 
rooms  were  not  separately  rated,  and  there- 
fore they  did  not  constitute  a  "  dwelling- 
house,"  the  occupation  of  which  would 
qualify  the  voter  during  the  part  of  the 
electoral  year  preceding  the  making  of 
the  said  rate ;  fourthly,  because,  accord- 
ing to  the  decision  of  Stamper  v.  TJie  Over* 
seers  of  Sunderland  (2),  and  the  judgment 
of  the  late  Chief  Justice  Bovill  in  Thovip' 
son  V.  Ward  (3),  the  said  rooms  ought  not 
to  have  been  separately  nited,  and  the 
rating  of  them  illegally  by  the  overseers 
did  not  constitute  them  a  dwelling-house 
within  the  meaning  of  the  Representation 
of  the  People  Act,  1867. 


The  revising  barrister  held  a$  fair 
wa^  a  question  qffact  for  hia  decinon^  ti 
the  said  two  rooms  were  occupied  by 
respondent  as  a  separate  dweUing, 
were  separately  rated  to  the  relief  of 
poor,  and  retained  the  name  of  the 
spondent  on  the  list,  and  the  qaestioz^ 
the  Court  is  whether  his  name  and   -t.^:^-^. 
of  nineteen  other  persons  similarly 
cumstanced  ought  to  be  retained  on 
list. 

Though  the  argument  upon  the 
mvolved  the  consideration  of  more 
one  statute,  and  of  several  cases  dedc^ 
before  the  passing  of  the  30  &  81 V:. 
c.  102, 1  am  of  opinion  that  the 
of  the  question  raised  upon  this 
depends  entirely  upon  the  conBtruction 
be  placed  upon  three  sections  of  tlC* 
statute,  and  that  previous  statutes 
cases  are  only  important  so  fiur  as 
throw  light  upon  the  probable  intenfer^* 
of  the  legislature  in  passing  the 
mente  upon  which  the  present  case 

The  first  section  to  which  our  attent^. 
was  called  is  section  3  of  the  Act,  wkif  ^Aieb 
enacts  as  follows — [The  learned  Jnuac^nig^ 
here  read  this  section]. 

The  first  partjof  this  section  which  r         ii^ 
necessary  to  discuss  critically  is  sab  j^ 

tion  2.     This  sub-section  is  intendo*  ^^  jq 

secure — first,  that  the  voter  be  the  i n/ja, 

bitant  occupier  as  owner  or  tenant  of^ 
dwelling-house  within  the  borough ;  soif 
secondly,  that  this  occupation  8honIc2  not 
be  one  of  a  few  weeks  or  months' 
tion,  but  that  it  should  have  extended 
the  whole  of  twelve  months,  endinff  on 
the  31st  of  July  in  the  year  of  regi^tc*^ 
tion. 

Taking  the  case  of  an  ordinary  dw^  ^^^ 
ing-house  wholly  and  exclusively  oceofii^^^ 
by  one  person,  this  is  a  ^clause 
understood  and  applied,  and  it  is  oiC 
when  the  word  dwelling-house  is  conl 
plated  under  different  circumstances  fro]^^ 
those  that  any  real  difficulty  arises. 

It  must,  however,  be  here  observed  thi^ 
this  sub-section  relates  wholly  to  the  sa\^ 
jcct  of  occupation — first,  as  to  the  thin^-^ 
occupied  (the  dwelling-house)  ;  sccondljC 
as  to  the  kind  of  occupation  (as  in)u0 
bitant  owner  or  tenant) ;    and  thirdly 
as  to  the  time  of  occupation  (one  who? 
year,  &c.)  requisite  for  the  attainment  • 
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paid.  I  can  find  nothing  in  the  statute 
requiring  the  voter  to  get  his  name  placed 
upon  the  rate  book  m  respect  or  rates 
made  upon  other  persons  before  the  com- 
mencement of  the  qualifying  year,  and 
paid  by  them. 

Before  stating  mj  opinion  upon  the 
more  important  and  difficult  ques- 
tion in  this  case,  it  will  be  as  weU  to 
dispose  of  the  objections  raised  to  the 
vote  in  respect  of  non-compliance  with 
sub-sections  3  and  4  of  section  8.  The 
fiusts  have  been  already  stated.  And 
first,  as  to  sub-section  §.  It  was  con- 
tended that  the  voter  had  not  been  rated 
to  all  rates  made  for  the  relief  of  the  poor 
during  the  qualifying  period,  because,  in 
a  rate  which  had  been  made  in  the  month 
of  May,  1872  (which  was  the  last  rate 
made  before  the  commencement  of  the 
qualifying  year),  the  rooms  were  not 
rated  separately  from  the  rest  of  the 
house,  and  that  a  rate  so  made  remained 
a  rate  made  in  respect  of  the  premises 
during  the  part  of  the  qualifying  year, 
and  being  made  in  respect  of  the  qualifj^- 
ing  premises,  was  a  rate  to  which  the 
respondent  ought  to  have  been  rated. 

I  can  find  no  authority  for  holding  that 
upon  the  true  construction  of  this  section 
there  is  any  necessity  for  the  rating  of 
the  voter  to  any  rates,  except  those 
made  during  the  year.  The  cases  cited 
above  seem  to  me  to  dispose  of  this  ob- 
jection, so  far  as  sub-section  3  is  con- 
cerned. I  will  therefore  pass  on  to  the 
objection  raised  upon  sub-section  4. 

It  was  argued  for  the  appellant  that, 
assuming  the  rate  of  May,  1872,  was  not 
made  during  the  qualifying  year,  still  it 
was  payable  by  the  respondent,  and  was 
not  paid  by  him  to  the  extent  and  in  the 
manner  provided  for  by  sub-section  4. 
But  it  does  not  appear  from  the  case  that 
this  objection  was  raised  in  this  shape  be- 
fore the  Revising  Barrister,  and  no  facts  are 
stated  from  which  it  can  be  inferred  that 
if  tliis  rate  was  in  any  sense  a  rate  pay- 
able by  the  respondent  in  respect  of  the 
premises,  it  remained  unpaid  daring  any 
part  of  the  qualifying  year,  either  by  him 
or  anybody. 

It  may  consistently  with  the  facts  of 
the  case  have  been  fully  paid  by  him  or 
the  owner,  or  any  one,  before  the  20th 


of  Jul^,  1872.  I  think,  therefore,  th^ 
assummg  the  respondent  to  have  oocap^ 
a  ''dweUing  house"  within  tlie  meani^^ 
of  sub-section  2  of  clause  3,  there  is 
ground  for  saying  that  he  does  not  b^rj 
himself  within  both  of  the  sub-secti.^ 
3  and  4. 

I  now  come  to  the  main  qnea^ 
discussed  in  the  case.  It  was 
tended  for  the  appellant  that  the 
spondent  was  not  entitled  to 
vote,  because  he  did  not  &H1  within 
description  of  sub-section  2 
who  '*  was  on  tlie  last  day  of  July,  II 
and  had  during  the  whole  of  the  preoed:^ 
twelve  calendi^  months  been  an  inhahitii^^ 
occupier,  as  owner  or  tenant,  of  a  'dw;^ 
ing  house '  within  the  borough.' 
objection  was,  in  &ct,  a  series  of  obJQC 
tions,  some  of  them  raising  very  difEk^ J 
and  important  questions. 

In  order  to  state  these  propeilyiic 
necessary  to  refer  to  section  61  of 
Act,  upon  which  the  respondent  and 
appellant  both  relied,  and  which 
that  "the  word  'dwelling  house'  s' 
include  taij  part  of  a  house  occupied 
separate  dweUing^  and  separately 
the  relief  of  the  poor."     It  is  also 


sarv  to  bear  in  mind  the  proviso  at 

end  of  section  3,  which  provides  '* 

man  shall,  under  this  section,  be 

to  be  registered  or  to  vote  by  reason  <^: 

heing  a  joint  occupier  of  any  dweL3 

house." 

The  appellant  contended  that  tla€ 
spondent    did    not,  under   the  circi 
stances  of  the  case,  occupy  a  dwelli 
house.   That  the  premises  occupied  by 
not  being  structurally  severed  from 
house  of  which  they  formed  part^  Oo( 
Humber  (8)  applied.    That  if  reeort 
had  to  section  61,  still  the  words  of 
section,  "as  a  separate  dwelling/' 
not   complied  with.      That  even  / 
rooms  occupied  by  the  respondent 
be  considered  a  separate  dwelling 
section    61,    they  were  not  a  » 
dwelling  which  had  been  separate' 
to  the  relief  of  the  poor  during  t^ 
qualifying  year,  and  therefore  sal 
2  had  not  been  complied  with.    ' 
occupation  of  the  respondent  wf 
occupation    of  a    dwelling    bo 
therefore  within  the  proviso  of 
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Tbmt  tbe  roBpondent  oocapied  as  a  lodger 
and  not  as  owner  or  tenant,  and  that  the 
preznises  in  question  were  part  of  a  house 
wholly  let  ont  in  lodgings,  and  therefore 
not  properly  the  subject  of  a  separate 
rateaJnlity  of  the  occupiers  of  such  lodg- 
ing^ or  i^partments,  but  such  as  the  owner 
oo^lit  to  be  rated  for  within  the  decision 
of  Stamper  y.  The  Oveneers  of  Swnderland 

^r.  Lopes,  in  his  argument  for  the 
appellant,  relied  mainly  upon  the  decision 
of  WiUes,  J^  and  Brett,  J.,  in  the  case  of 
2%amp«oi»  T.    Ward  (3) ;  but   inasmuch 
•B  tlie  Court  was  there  equally  divided 
apon  the  question  raised,  it  becomes  ne- 
oaaaary  to  consider  the  case  as  one  of  the 
first  impression,  and  to  look  at  the  reasons 
gnren  on  both  sides  in  the  different  judg- 
ments in  that  case  rather  than  to  the 
iBsolt  of  it,  which  was  merely  an  affirm- 
ittioe  of  the  rejection  of  the  vote  by  the 
Berising  Barrister.    In  the  present  case 
^  Beraing  Barrister  has  allowed  the 
^ote,  and  I  do  not  think  that  it  would  be 
BBBacmable  to  complain    of  that    course 
having  been  taken  under   the  circum- 


The  £Msia  in  Thompmm  y.  Ward  (3) 
extremely  similar  to  those  in  the 
P^Pgeiit  case,  but  not  identical.     The  exis- 
^^lUde  of  an  ashpit  and  a  privy  and  other 
^'^^venienceB  used   in   common  by  the 
f^c^Hpieni  of  the  rooms  inhabited,  appears 
y  liave  been  a  material  consideration  in 
Admang  one  member  of  the  Court  to 
'^Id  th^  the  nxym  occupied  by  the  claim- 
^'^  WIS  not  the  whole  subject  matter  of 
^^^pupatioc  ;  that,  therefore,   there   was 
^  joint  and  not  a  separate  occupation  in 
^^^  CMS.     In  the  present  case,  however, 
^^  Appears  dear  that  the  only  part  of  the 
^on^at  in  respect  of  which  the  respondent 
WIS  rated  as  for  a  "  dwelling  house"  was 
^two  rooms  in  which  he  dwelt,  and 
^  question  is  therefore  much  more  dis- 
'^1^  raised  whether  those  two  rooms 
^f^  or  could  not  constitute  a  "  dwelling. 
'^'Me'*  for  which  a  vote  could  be  ac- 
V^^    I  am  of  opinion  that  they  could, 
and  that  it  having  been  found  by  the 
Berigmg  Barrister,  so    £Eur  as  it  was  a 
qn^siioii  of  &ct  for  him,  that  they  did, 
to^^  is  no  g^und  for  holding  the  con- 
trary.   For  the  purpose  of  the  present 


case  I  think  it  may  be  conceded  that  the 
occupation  of  the  rooms  in  question  would 
not  have  conferred  a  vote,  though  all  other 
requisites  existed,  as  being  the  occupation 
of  a  "  house,"  within  the  meaning  of 
section  27  of  2  Will.  4,  but  in  considering 
the  meaning  of  sections  3  and  61  of  the 
30  A  31  Vict.  c.  102,  I  think  it  must 
be  borne  in  mind  that  extremely  difficult 
questions  had  arisen  as  to  what  does 
constitute  a  house,  which  would  make 
it  peculiarly  desirable  for  the  legislature 
to  adopt  some  definition  which  would 
prevent  the  recurrence  of  similar  diffi- 
culty, when  the  franchise  was  to  be  con- 
ferred for  the  first  time  in  respect  of  the 
occupation  of  a  '*  dwelling  house,"  inde- 
pendently of  its  value. 

It  was,  as  it  seems  to  me,  entirely  with 
the  view  of  preventing  similar  questions 
to  those  which  had  arisen  in  Godk  y. 
Hvmber  (8)  and  other  cases  that  the 
legislature  introduced  into  the  Act  of 
1867  the  61st  clause  so  far  as  it  relates 
to  the  word  "  dwelling-house."  The 
effect  of  Gooh  v.  Humber  (8)  cannot  be 
better  stated  than  in  the  words  of  Brett,  J., 
in  Piercy  v.  Maclean  (16)  :  "  all  that  Cook 
V.  Hunger  (8)  decides  is  that  the  occu- 
pier of  part  of  a  house  not  structurally 
severed  from  the  rest  confers  no  vote, 
because  house  in  section  27  of  2  Will.  4.  c. 
45  means  a  whole  house,"  but  in  deciding 
what  was  a  whole  house  questions  of  great 
doubt  and  difficulty  arose ;  see  Eenrette  v. 
Booth  (9). 

After  the  most  careful  study  of  all  the 
arguments  used  in  the  case  of  Thompson 
V.  Ward  (3),  and  in  the  present,  and  of 
the  very  elaborate  judgments  in  that  case, 
I  have  come  to  ihe  conclusion  that  the 
law  and  its  application  to  that  case  as 
well  as  to  this,  and  even  a  fortiori  to  this, 
cannot  be  more  correctly  stated  than  in 
the  following  passage  from  the  judgment 
of  Bovill,  C.J., — "  Upon  that  qaestion  it 
seems  to  me  that  the  legislature  intended  to 
make  '  any  part  of  a  house '  as  distinguished 
from  a  whole  house  (in  the  sense  in  which 
the  term  '  house '  had  been  previously  inter- 
preted by  the  Court),  a  sufficient  subject 
of  occupation,  provided  it  was  occupied 

(15)  80  Law  J.  Bep.  (n.b.)  G.P.  115 ;  1.0.  Law 
Rep.  5  C.F.  25:^. 
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for  the  purpose  of  a  dwelling  and  as  a 
separate  dwelling  in  the  sense  of  the 
occupation  not  being  a  joint  occupation 
with  others  of  that  particular  part  of  the 
house,  and  provided  there  was  a  whoUj 
independent  occapation  as  distinguished 
from  that  of  a  mere  lodger,  and  the  part 
of  the  house  was  separately  rated.  The 
room  of  the  present  claimant  was  part  of 
a  house,  and  the  nature  of  his  occupation 
in  this  case  seems  to  me  to  fulfil  the  other 
conditions,  and  it  being  found  that  he 
was  separately  rated,  I  am  of  opinion 
that  he  must  for  the  purposes  of  this 
appeal  be  considered  the  occupier  of  a 
dwelling-house,  and  that  his  premises 
must  be  considered  a  dwelling-house  with- 
in the  meaning  of  the  Act  of  Parliament." 
This  view  of  the  matter  disposes  of 
several  of  the  specific  objections  raised 
upon  the  construction  of  sections  3  and 
61.  The  objection  founded  upon  the 
proviso  at  the  end  of  section  3  fails  because 
the  "  dwelling-house  "  here  being  the 
two  rooms  which  the  respondent  solely 
occupies  as  a  separate  dwelling,  there  is 
no  joint  occupation  in  respect  of  this 
dwelling-house  by  reason  of  his  joint  oc- 
cupation of  something  else,  viz.,  the  stair- 
case and  passages.  The  objection  founded 
upon  the  want  of  structural  severance 
also  &ils  because,  according  to  the  view 
of  BoviU,  C.J.,  which  I  adopt,  that  is  not 
essential,  provided  there  be  a  separate 
dwelling  separately  and  not  jointly  occu- 
pied. The  objections  founded  upon  the 
argument  that  the  occupation  was  that  of 
a  lodger  and  not  of  a  tenatit,  also  fail  if 
the  words  of  the  sections  3  and  61  are 
large  enough,  as  I  think  they  are,  to  in- 
clude the  case,  and  to  confer  the  fran- 
chise upon  the  respondent. 

A  more  formidable  argument  remains. 
It  was  contended  by  the  appellant  that 
seciion  61  itself,  in  defining  the  cases  in 
which  a  *'  part  of  a  house  '*  shall  be  in- 
cluded in  the  word  "  dwelling-house," 
adds  a  limitation  which  is  fatal  to  the 
respondent's  case,  for  that  it  must  be  a 
"  part  of  a  house  separately  rated  to  the 
relief  of  the  poor  "  and  that  if  this  limi- 
tation be  read  in,  as  it  was  contended  it 
ought  to  be  when  applying  section  3,  sub- 
section 2,  to  the  case  of  part  of  a  house, 
it  becomes  clear  that  the  *^  part  of  a 


house  "  which  is  to  qualify  as  a  di 

house  must  not  only  have  been  o 

separately  as  a  separate  dwelling 

whole  qualifying  year,  but  must 

that  time  have  been  separately  rai 

that  inasmuch  as  the  premises  in  (\ 

in  this  case  had  been  separately  rate 

first  time  in  November,  1872,  tliey 

come  within  the  word  '*  dwelling-! 

by  virtue  of  section  61,  but  on  1 

trary  were  excluded  by  that  yerj 

1  must   own   that  1  was  at  firs 

struck  by  this  argument,  but  on  f 

sideration   I  think  it  is  unsouni 

words    reUed     upon    in   section 

must  be  observed,  are  not  strictl; 

interpretation  clause,  but  in  a  df 

tended  to  include    a  particular 

matter  of  occupation  (a  part  of  • 

under  a  word  which  might  not  oti 

and  ofben  would  not  have  been 

include  it.     The  clause  does  not  t 

"  dwelling  house "     shall     fnean 

of  a  house"  wherever  it  is  usee 

Act,  but  that  it  shall  include  it 

pied  as  a  separate  dwelling  and 

rately  rated.     Under  these  circnx 

I  do  not  think  that  the  mode  si 

of  reading  the  two  clauses  3,  sal 

2,  and  61,  together  woxdd  have  tl 

of  putting  the  two  enactments  1 

so  as  to  do  what  the  legislature  ii 

Sub-section  2  contemplates  an  oo 

of  the  qualifying    tenement  for 

months  as  a  sine  qua  non  of  the  f 

for  a  dwelling-house,  but  sub-secti 

has  been  already  explained,  does 

solutely  require  a  separate  rating 

the  whole  twelve    months,  bat 

rating  to  all  rates  made  mtliin  tb 

months,  and  1  think  that  the  n 

section  61  are  amply  satisfied  wl 

"  part  of  a  house  "  in  respect  c 

the  franchise  is  claimed,  has  do: 

whole  twelve  months  been  occnr 

separate  dwelling,  and  is    dun 

period  separately  rated  (or  more 

speaking  separately  named  in  iHn 

the  subject  matter  in  respect  of  ^vi 

occupier  is  separately  rated)  to 

made   during  the  qu^ifying  jei 

required  in  the  case  of  "  dwelling- 

of  any  other  kind. 

1    think    that    the    intention 
legislature  was,  in   the   lan^pu 
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in  jiectbm  61,  merely  to  apply  the  word 
<<  dwelling-lunifle "  in  section  3  to  the 
case  of  a  "  part  of  a  house  "  where  oc- 
cupied as  a  separate  dwelling,  and  where 
separately  rated  as  other  dwelling-honses 
ajne  required  to  be  rated  for  the  pnrposes 
oF  tlie  franchise,  viz.,  to  all  rates  made 
during  the  qualifying  year. 

One  farther  point  was  made  by  the 
appellant.  It  was  said  that  these  rooms 
by  the  respondent  were  such 
accordmgto  the  aathority  of  Stamper 
▼•  The  Overseers  of  Sunderland  (2),  the 
o^vrner  ought  to  have  been  rated  instead 
of  the  oocnpier. 

I  greatly  donbt  whether  this  point  was 
iremJlj  open  to  the  appellant.      The  re- 
vpondent  was  in  fact  rated  in  respect  of 
toe  rooms  in  question,  and  I  think  very 
^reat  inconvenience  would  result  if  the 
revising  barrister  were  to  take  upon  him- 
self in  such  cases,  there  being  no  appeal 
i^C^ainst  the  rate,  to  decide  whetlier  the 
claimant  was  properly  rated  or  not^  but  I 
do  not  think  mat  the  case  of  Stamper  v. 
3%«  Overseers  of  Sunderland  (2)  applies. 
la  that  case  each  occupier  occupi^  one 
loom  only.     The  case  found  that  a  water- 
Hrmctand  other  conveniences  were  used 
m.  common  by  the  occupiers  of  the  house, 
^oA  the  Court  drew  the  conclusion  that 
be   exception  in  section  7  of  the  Act 
applied,  for  that  the  house  was  wholly 
^t»     ont  as  apartments  or  lodgings   not 
■Bpontely  rated,  and  therefore  that  the 
owxier  and  not  the  occupier  ought  to  be 
In  the  present  case  the  revising 
has  found,  and  that  upon  facts 
which  I  think  he  might  reasonably 
that  the  rooms  occupied  were  occu- 
T^^  SB  a  separate  dwelling,  and  he  states 
toAtthe  overseers  have  separately  rated 
~®  oocupiers  of  parts  of  houses  in  respect 
^J  tie  parts  occupied  by  them  except  when 
^^   persons    occupied  only  as  lodgers, 
^^    which  I  think  it  must  clearly  be 
"*^?rred  that  the  revisine  barrister,  so  fiur 
.  ^   was  a  question  of  met  for  him,  was 
Opinion  mai  the    present  respondent 
^~f»^<  occupying  as  a  lodger.     I  think, 
*rJ^^ore,  that  the  objection  taken  under 
*^On  7  of  the  Act  fails,  and  that  sub- 
'^^^on  1  of  that  section  applies,  and  the 
**^picr  was  here  properly  rated. 
^^  these  xeasops  I  am  of  opinion  that 


the  revising  barrister  was  right  in  re- 
taining the  votes  objected  to,  and  that 
our  judgment  ought  to  be  for  the  re- 
spondent. 

Brett,  J. — It  seems  to  me  to  be  a  mate- 
rial fisbct  that  at  the  time  of  the  passing  of 
the  Representation  of  the  People  Act, 
1867,  there  was  no  Act  in  Exeter  autho- 
rising the  rating  to  the  relief  of  the  poor 
of  owners  of  houses  instead  of  occupiers. 
The  claimant  is  stated  in  the  case  to  have 
occupied  part  of  a  house ;  that  seems  to  me 
to  be  a  conclusive  finding,  by  the  revising 
barrister,  that  the  whole  building  was  a 
house,  and  that  what  the  claimant  occu- 
pied was  only  part  of  a  house.  What  he 
occupied  consisted  of  two  rooms  in  which 
he  and  his  fJEimily  lived,  sleeping  and  cook- 
ing, and  having  their  meals  therein,  so  that 
in  fact  they  lived,  in  one  sense,  entirely  in 
these  two  rooms.  It  is  stated,  however, 
that  they  used  the  staircase  in  common 
with  the  other  occupiers  of  the  house. 
Therefore,  the  case  obviously  cannot  mean 
that  the  claimant  used  no  other  part  of  the 
house  than  these  two  rooms,  for  he  could 
not  have  got  at  his  rooms  without  the 
staircase,  and  that  part  of  the  house  he 
used  in  common  with  the  rest  of  the  oc- 
cupiers of  the  house.  The  case  states  also 
that  the  landlord  did  not  live  on  the  pre- 
miaea  or  retain  any  control  over  them, 
but  the  other  rooms  in  the  house  were  let 
out  in  a  similar  manner  to  other  tenants, 
which  means,  in  other  words,  that  the 
landlord  did  not  retain  any  control  over 
the  premises,  but  that  the  whole  house 
was  let  out  in  separate  apartments.  It  is 
stated,  moreover,  that  two  poor  rates  had 
been  made,  namely,  one  in  November, 
1872,  and  the  other  in  May,  1873,  and 
that  in  both  rates  the  rooms  in  question 
were  rated  separately,  and  the  claimant 
was  rated  in  respect  of  them.  There  was 
also,  as  it  appears  in  the  case,  a  former 
rate  made  previously  to  the  commence- 
ment of  the  qualifying  year  to  which  these 
rooms  were  not  separately  rated,  and  in 
respect  of  which  all  the  occupiers  of  the 
house  were  rated  jointly.  Now  under 
these  circumstances,  notwithstanding  the 
case  of  Thompson  v.  Ward  (3),  where  the 
£Eicts  being  similar,  the  decision  was 
against  the  franchisci  the  revising  bar- 
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lister  in  tho  present  case  thonght  proper 
to  hold  that  the  two  rooms  were  occupied 
by  the  claimant  as  a  separate  dwelling 
and  were  separately  rated,  and  that  the 
claimant  was  entitled  to  be  on  the  list  of 
voters  for  the  city  of  Exeter,  and  the 
question  is  whether  that  was  a  right 
decision. 

The  first  point  made  is  whether  the 
occupier  of  these  rooms  could  be  sepa- 
rately rated  to  the  relief  of  the  poor. 
It  is  argued  that  the  revising  barrister 
cannot  look  beyond  the  rate,  and  that 
the  rate  book  is  binding  upon  him,  that 
is  to  say,  that  if  the  overseers  do  in 
fact    separately  rate    premises    though 
they   cannot    do   so    legally,  and    such 
rate  is  not  appealed  against,  it  is  bind- 
ing on  the  revising  burister.     I  appre- 
hend, however,  that  the  practice  is  other- 
wise, and    that  the    revising    barrister 
both  does  and  can  look  behind  the  rating 
which  has  been  made,  and  that  if  it  were 
not  so  power  would  be  put  into  the  hands  of 
the  overseers  to  give  or  withhold  the  fran- 
chise as  they  might  please.  I  am  of  opinion 
that  we  must  look,  therefore,  in  this  case, 
behind  the  rate  and  see  if  the  rooms  could 
be  separately  rated.     That  point  depends 
on  the  true  construction  of  the  Repre- 
sentation of  the  People  Act,  1867.     Now 
with  respect  to   ascertaining  such  con- 
struction I  venture  to  re-state  what  I 
said  in  delivering  the  judgment  of  the 
Court  in  Oull  v.  Austin  (10)  that   "  the 
govemiug  rule  with  regard  to  the  con- 
struction of  all  statutes  by  a  Court  of 
law  administering  the  law  is  that  the 
Court   is    bound    to   construe  them    as 
nearly    as    possible    according    to    the 
ordinary  received  meaning  of  the  words 
and  ordinary  grammatical  construction  of 
the  phrases  and  sentences  used  in  them. 
The  Court  ought  not  in  any  case  to  depart 
from  such  ordinary  sense  and  ordinary 
grammatical  construction  unless  an  inter- 
pretation   according   to    both  or  either 
appears  by  the  context  to  be  contrary  to 
the  manifest  intention  of  the  legislature/' 
The  best  course,  it  still  seems  to  me,  is 
to  follow  as  nearly  as  possible  the  words 
of  each  clause. 

It  is  said  that  oy  construing  each  sec- 
tion literally  an  absurdity  in  fact  would 
arise,    That  is  thus  dealt  with  by  the  lata 


Mr.  Justice  Willes  in  Abel  v.  Lt 
"  No  doubt,"  says  that  learned  Judf 
general  rule  is  that  the  languag 
Act  of  Parliament  is  to  be  read  ao 
to  its  ordinary  grammatical  conati 
unless  so  reading  it  would  entai 
absurdity,  repugnancy  or  iirjastux 
recognises  that  rule  wnere  the  reepu 
arises  between  the  words  of  the  sec 
be  construed  and  those  of  some  oH 
tion  in  the  same  Act,  or  in  aomi 
Act  which  is  in  pari  materia  with  i 
I  utterly  repudiate  the  notion  tli 
competent  to  a  Judge  to  modify  t 
guage  of  an  Act  of  Parliament  ii 
to  bring  it  in  accordance  with  hia 
as  to  what  is  right  or  reasonaUi 
therefore  appears  to  me  that  the 
canon  of  construction  is  to  abide  as 
as  one  can  by  the  literal  meaning 
words  used  in  each  section.  I  aL 
think  that  in  a  Court  which  has  ez 
jurisdiction  over  certain  matters,  f 
this  Court  has  in  registration  case 
in  which  the  personaUty  of  the  Cooi 
change,  the  action  of  tiie  Court  wc 
injured  unless  all  the  Judges  of  i 
to  follow,  in  a  way  which  I  have  V€ 
to  call  loyally,  the  former  decisional 
Court. 

Now  before  the  Representation 
People  Act,  1867,  there  were  two  d 
sets  of  circumstances  in  parliam 
boroughs  with  regard  to  rating, 
was  the  borough,  in  which  no  a 
were  applicable  by  virtue  of  whiob  \ 
of  tenements  could  be  rated  iTifft^fid 
occupiers.  In  such  a  borough  the  < 
might  be  rated  if  they  occupied ;  or. 
premises  were  let  out  in  apartme 
they  are  here,  then,  according  to  8\ 
V.  The  Overseers  of  Sunderland  (1 
occupiers  mi^ht  be  separately  ratec 
if  the  occupiers  were  rated,  thcnr 
be  rated  in  either  of  two  ways,  tha 
say,  either  jointly  for  the  whole 
or  separately  in  respect  of  the  di 
parts  they  occupied. 

There  was  another  mode  of  rai 
some  boroughs  where  statutes  wei 
plicable,  namely,  where  on  the 
Tenements  Act  (13  &  14  Vict,  i 
being  applied  in  such  boroughs  I 
order  of  a  parish  vestry,  the  own< 
though  he  cQd  not  ocoapyy  mi^ht  be 
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isKtead  of  the  oocnpier,  bat  if  so  it  waB 
for  a  composition  rate  only. 

That  is  how  the  matter  stood  as  to 
rciting  at  the  time  of  the  passing  of  the 
Representation  of  the  People  Act,  1867, 
and  in  Stamper  v.  The  Overseers  of  Sunder^ 
loLnd  (2)  a  particnlar  interpretation  was 
T>vit<m  the  7th  section  of  that  Act.     It  has 
Deea  oreed  by  Mr.  Kingdon  that  the  deci- 
sion in  tiiat  case  is  not  satisfiactory,  and  is 
Zftot  a  binding  anthority  in  the  present 
because    it  was    only   an    appeal 
.inst  a  rate.     It  is  true  that  it  was 
appeal  against  a  rate,  bnt  the  qnes- 
raised  in  it  was  one  which  related 
the  Parliamentary   franchise,  and  it 
so  treated  by  all  the  Judges  who 
■^cided  it,  and  therefore  we  would  not  be 
ijaUy  following  the  decision  in  that  case 
we  were  to  disregard  it,  because  the 
was  not  an  appeal  from  a  revising 
The  real  decision  there  as  to 
'lie  interpretation  of  the  7th  section  was 
the  enactment  in  that  section  that 
where  the  dwelling-house  or  tenement 
iill  be  wholly  let  out  in  apartments  or 
3<'^)dgingB  not  separately  rated,  the  owner  of 
dwelling-house  or  tenement  shall  be 
in  respect  thereof  to  the  poor  rate," 
to  be  treated  as  an  exception  to  the 
r  part  of  that  section.    Such  former 
^wrt  contains,  first,  a  negative,  and  then 
mm  iffinnative.    "After  the  passing  of  this 
-^"  it  says^  "  no  owner  of  any  dwelling- 
Ittme  or  other  tenement  shall  be  rated 
'^  the  poor  rate  instead  of  the  occupier, 
^loept  as  hereinafter  mentioned."     IJn- 
-^  the  case  be  one  to  which  the  former 
J^  of  the  sentence  in  the  section  can 
^  applicable,  the  exception  to  it  cannot 
^Pfyi  Mid  therefore  it  seems  to  follow 
^*^  the  7tih  section  cannot  be  applied  to 
^y  Parliamentary  borough  in  which,  at 
!^Q  time  of  the  passing  of  the  Ecpresenta- 
^'^On  of  the  People  Act,  1867,  there  was  no 
^^^tate  by  which  the  owner  could  be  rated. 
^^  I  thought  differently  from  what  was 
^^^ided  in  Stamper  v.  The  Overseers  of 
^^tiderland  (2)  I  should  still  follow  it, 
P^t  I  have  oflen  had  occasion  to  consider 


»ts 


and  I  think  it  was  rightly  decided,  and 
it  could  not  have  been  decided  other- 
It  follows,  therefore,  that  neither 
7th  section  nor  .the  case  of  Stamper 
The  Overseers  of  Sunderland  (2)  applies 


to  the  present  case,  and  consequently  the 
occupiers  of  these  rooms  could  have  been 
separately  rated. 

Then  the  next  point  is  whether  as- 
suming the  part  of  the  house  occupied 
by  the  claimant  to  have  been  separately 
rated  to  the  rates  to  which  it  was  rated, 
it  can  be  considered  to  fulfil  rightly 
the  condition  as  to  rating  given  with 
reference  to  the  definition  of  "  dwelling- 
house"  in  section  61  of  the  Representa- 
tion of  the  People  Act,  1867.  This  part 
of  the  61st  section  has  been  naturally 
contrasted  with  the  3rd  section,  and 
therefore  the  question  is,  first,  as  to  the 
construction  of  that  3rd  section,  which 
in  fact  brings  us  to  consider  sub- sec- 
tions 2  and  3  of  that  section.  In  Jones 
V.  Buhh  (11),  AhelY,  Lee  (14)  and  Cull  v. 
Austin  (10)  it  is  obvious  that  this  Court 
came  to  the  conclusion  that  the  claimant 
to  the  borough  franchise  need  only,  so 
far  as  section  3  is  concerned,  be  rated 
to  such  rates  as  were  made  during  the  qua- 
lifying year,  and  that  he  need  not  be  rated 
to  any  rate  made  before  that  time.  In 
the  first  of  these  cases  where  the  rate  was 
signed  by  the  overseers  before,  but  not 
allowed  by  the  justices  until  after  the 
commencement  of  the  qualifying  year,  the 
Court  said  the  voter  need  not  be  rated  to 
such  rate  since  "  rated  to  all  rates  made  " 
meant  in  sub-section  3  of  the  3rd  section 
all  rates  completely  made  within  the  year 
of  occupation.  In  Abel  v.  Lee  (14)  the 
claimant  had  been  rated  to  a  rate  made 
before  the  qualifying  year,  from  the  pay- 
ment of  which  he  had  been  excused  by  the 
justices  during  the  qualifying  year,  and 
this  Court  having  to  consider  only  in  that 
case  sub-section  4  of  this  3rd  section, 
came  to  the  conclusion  that  it  was  differ- 
entfrom  sub-section  3  because  it  was  differ- 
ent as  to  the  time,  and  following  the  exact 
wording  of  such  sub-section  4,  the  Court 
held  that  the  claimant  was  bound  to  have 
paid  '^  all  poor-rates  that  had  become 
payable  by  him  in  respect  of  the  premises 
up  to  the  preceding  5th  of  January."  In 
Gull  V.  Austin  (10)  the  claimant  had  been 
rated  before  and  after  the  qualifying  year, 
and  had  paid  the  rates  made  during  the 
qualifying  year,  but  before  the  qualifying 
year  he  had  been  excused  by  the  justices 
from  thfi  payment  of  a  i*ate  to  which  he 
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had  been  rated,  and  it  was  argned  that  ac- 
oording  to  the  decision  in  Abel  v.  Lee  (14) 
it  was  necessary  that  he  shonld  pay  that 
rate  in  order  to  be  qualified.  This  Court, 
however,  came  to  the  conclusion  that  it  was 
not  necessary  that  he  should  pay  that  rate 
to  be  qualified  because  there  was  only  a 
certain  number  of  rates  in  the  qualifying 
year  which  the  claimant  was  bound  to 
pay.  It  seems  to  me  that  these  cases 
decide  that  there  is  a  difibrence  be- 
tween the  3rd  and  4th  sub-sections, 
and  that  the  thii*d  sub- section  applies 
only  to  the  question  of  the  claimant  being 
rated,  and  that  the  fourth  sub-section  ap- 
plies  only  to  the  rate  which  must  be  paid 
by  him.  The  conclusion  1  have  come  to 
is  that  if  the  matter  depended  on  the  third 
section  only,  there  was  nothing  in  this 
case  to  shew  that  the  claimant  was  not 
entitled,  because  with  respect  to  the  rate 
made  before  the  qualifying  year  it  must 
be  taken  that  the  claimant  was  cither  rated 
to  it  jointly  with  the  other  occupiers,  or 
that  he  was  not  rated  to  it  at  all,  and 
there  is  no  finding  in  the  case  that  it  was 
not  paid  in  point  of  fact.  Therefore, 
irrespectively  of  the  kind  of  occupation 
necessary  to  satisfy  the  definition  in  sec- 
tion 61  of  the  statute,  there  is  nothing 
to  shew  that  the  occupier  may  not  have 
satisfied  all  that  is  necessary  in  respect 
of  rating.  Now  what  is  the  meaning  of 
the  61st  section  as  to  the  definition  of 
a  "dwelling-house?"  Obviously  two 
things  are  necessary  to  make  what,  by 
hypothesis,  is  not  a  dwelling-house,  but 
only  part  of  one,  a  dwelling-house  within 
the  statute.  The  part  must  be  sepa- 
rately occupied  as  a  dwelling,  and  it 
must  be  separately  rated.  It  has  been 
argued  by  Mr.  Kingdon  that  a  house 
cannot  be  rated  at  all,  and  that  it  is 
not  the  premises  but  the  occupier  that 
is  rated.  That  no  doubt  is  strictly  true, 
but  the  words  in  the  Act  have  of  course 
a  meaning,  and  the  meaning  is  that  the 
person  occupying  that  part  of  the  house 
as  a  separate  dwelling  must  be  separately 
rated.  Then  if  that  be  read  into  sub-sec- 
tion 2  of  the  3rd  section  that  sub-section 
would  in  the  case  to  which  the  definition 
of  *'  dwelling-house"  in  the  (31st  section 
would  be  applicable  (for  it  is  only  in  certain 
cases,  that  is  to  say  where  what  has  been 


occupied  is  part  of  a  dwelling-house  that 
the  definition  is  required)  stand  thtiB :  ^  is 
on  the  last  day  of  Jnly  in  any  year,  and 
has  during    the  whole  of   the  preceding 
twelve  caleyidar   monthe    been    an   inha- 
bitant occupier  as  owner  or  tenant  of  any 
part  of  a  house  within  the  borough  occu- 
pied as  a  separate  dwelling,  and  sepa- 
rately  rated   to   the  relief  of  the  poor" 
The  definition  is  to  supply  the    thing 
occupied,  and  there  must  be  an  occupation 
of  the  whole  of  that  thing  during  the 
year  preceding  the  last  day  of  July.      Ac- 
cording to  the  ordinary  grammatical  con-^ 
struction  of  the  words,  the  whole,   in^ 
eluding  the  separate  rating,  must  hav» 
existed  during  the  whole  year.    That 
pointed   out  by  Montague  Smith,  J.,  i:^ 
Stamper  v.  The  Overseers  of  Bunderlam^^ 
(2),  and  following  his  view  of  the  mati 
and  the  rule  of  construction  before  la 
down,  it  seems  to  me  that  it  is  not 
to  the  Court  in  the  present  case  to  s 
that  the  claimant  claimed  in  respect 
what  had  been  separately  rated  dnir     -^g 
the  whole  of  the  qualifying  year.    It  "^^^nm 

necessary,   not  that    the  claimant^  1 amt 

that  the  person  occupying  these  rooEiaDs, 
should  have  been  separately  rated  durK._xiff 
the  whole  of  the  qualifying  year,  tt^^ztd 
1  therefore,  for  this  reason,  wree  w^rmtli 
my  brother  Honyman,  that  the  olax^xn- 
ant  was  not  entitled.  As  to  the  last  ^ft^Ti.d 
only  remaining  point,  I  am  of  opin£.^c>xi, 
after  anxiously  endeavouring  to  ^3C6 
whether  the  view  I  took  in  Thompsof^^  "^ 
Ward  (3)  was  wrong,  that  I  cannot 
it,  and  on  reading  again  what  was  sai 
the  judges,  and  especially  by 
Smith,  J.,  in  Stamper  v.  The  Oven 
of  Sunderland  (2)  it  seems  to  me  to 
clear  that  at  that  time  those  Judges 
of  opinion  that  the  61st  section  did 
affect  the  decision  of  this  Court  in  Go(^ 
Humher  (8).  I  think  it  must  come  ei 
to  what  the  late  Mr.  Justice  Willes 
TJiompson  v.  Ward  (8),  namely,  that 
61st  section  has  no  effect  at  all  on 
meaning  of  dwelling-house,  and  1 
the  matter  as  it  was  before  the  Re 
seiitation  of  the  People  Act,  1867, 
when  it  applies  it  applies  only  to  the 
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of  chambers  in  the  Inns  of  Court 
fiat«,   and  tliat  where  the  occupatiozi 
such  as  in  the '  present  case  it  does 
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all  or  to  what  I  myself  said  in 
«  V.  Ward  (3).  After  all  the 
ition  I  have  again  given  to  the 
[  adhere  to  what  I  said  in  Thomp' 
ard  (3),  and  am  of  opinion  that 
the  rating  was  for  a  snfficient 
he  claimant  is  not  entitled  to  the 
)  on  the  ground  that  part  of  what 
u  a  dwelling  he  nsed  in  common 
>  other  occupiers.  1  therefore 
)  decision  of  the  revising  harristcr 

10,  J. — Like  my  brother  Brett  I 
n  nnable  to  write  my  judgment, 
the  less  necessary  that  I  should 
16  so,  as  I  substantially  agree  with 
oh  my  brother  Denman  has  de- 
There  are,  however,  one  or  two 

•  which  I  wish  especially  to  refer. 
)  the  passing  of  the  Bepresenta- 
he  People  Act,  1867,  where  the 
franchise  was  claimed  in  respect 
Ksapation  of  a  house,  there  was  I 
id  no  doubt  that  such  franchise 

*  have  been  obtained  except  by  the 
>n  of  the  whole  house,  but  what 
eaaiy  to  constitute  such  a  house 
nentJy  a  matter  of  dispute,  which 
ly  gave  rise  to  the  doctrine  of 
ral  severance."  This  it  was 
at  the  time  would  settle  the  ques- 
in  its  result  in  this  respect  it  was 

atisfactory.  Any  one  who  doubts 
mly  to  read  the  judgment  of  Erie, 
JooJc  V.  Humber  (8),  in  which  he 
to  bring  the  decisions  into  a 
i  intelligible  rule,  and  this  he 
he  had  accomplished,  and  yet  the 
«nt  case  of  Henrette  v.  Booth  (9) 
at  this  had  not  been  done,  and 
law  had  not  been  ascertained,  for 
impossible  to  reconcile  those  two 
I. 

came  the  Representation  of  the 
Lct,  1867.  Now,  I  presume  that 
slature,  by  that  Act,  intended  to 
firanchise  to  persons  who  occu- 
oething  less  than  a  whole  house, 

0  say  to  persons  who  occupied 
k  house.  I  agree  with  the  canon 
Taction  as  propounded  by  my 
Brett,  namely,  that  words  are  to 
n   in   their    natural  sense,   and 

1  applying  that  rule,  1  think  the 
DOW,  48.-0.?. 


Legislature  when  it  said  the  word 
*' dwelling-house"  *^  shall  include  any 
part  of  a  house,"  meant  something  dif- 
ferent from  a  whole  house.  I  say  so,  howr 
ever,  with  some  diffidence,  because  the 
late  Mr.  Justice  Willes  in  Thompson  v. 
Ward  (3)  expressed  a  contrary  opinion, 
but  I  prefer  adopting  the  words  of  the 
Legislature,  and  when  the  Act  says  "part 
of  a  house,"  1  take  it  to  mean  part  of  a 
house.  1  think  the  L^islature  intended 
that  the  franchise  might  be  acquired  in 
respect  of  what  was  not  necessarily  "a 
house,  "within  the  meaning  of  the  former 
Act.  But  part  of  a  house  in  order  to  confer 
the  franchise  must  be  separately  occupied 
and  separately  rated.  Now  Mr.  Lopes  has 
contended,  and  not  without  auiliority, 
that  a  man  cannot  separately  occupy  part 
of  a  house  if  he  can  only  re^ch  such  part 
by  using  a  staircase  in  common  with  tlio 
other  occupiers  of  the  other  parts  of  such 
house.  1  presume,  however,  that  it  was  a 
matter  not  unknown  to  the  Legislature, 
that  a  house  is  ordinarily  so  let  out  in 
separate  apartments,  that  the  occupiers 
must  necessarily  use  a  common  staircase 
in  order  to  get  to  their  several  apartments. 
In  the  present  case  the  claimant  used 
the  staircase  with  the  other  occupiers, 
and  it  was  contended  that  therefore 
he  did  not  separately  use  part  of  the 
house,  because  if  a  man  uses  anything  in 
common  with  others  he  cannot  occupy  it 
separately,  but  1  am  of  opinion  that  the 
claimant  occupied  separately  the  two 
rooms,  and  1  do  not  see  why  he  may  not 
separately  occupy  part  of  a  house,  because  in 
order  to  do  so  he  has  to  walk  up  and  down 
a  staircase  which  is  common  to  him  and  the 
occupiers  of  the  rest  of  the  house.  It  is 
true  that  he  does  not  separately  occupy 
the  staircase,  but  is  that  any  reason  wny 
he  should  not  occupy  separately  part  of  a 
house  ?  If  it  were  necessary,  as  has 
been  contended,  that  the  staircase 
should  be  separately  occupied,  the  frim- 
chise  intended  to  be  conferred  by  the  Act 
would  be  done  away  with,  and  things 
would  be  reduced  to  the  state  they  were 
in  when  the  Act  of  1867  was  passed, 
which  I  think  would  be  contrary  to  the 
intention  of  the  Legislature. . 

Next,  part  of  a  house  must  be  separ- 
ately rated,  in  order  to  confer  the  franchise. 
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Now  altbongh  the  city  of  Exeter  was  not 
under  any  small  tenement  Acb  when  the 
llepresentation  of  the  Peop^.e  Acb,  1867, 
was  passed,  I  take  it  that  it  may  be  pre- 
sumed that  most  cities  and  boroughs  were. 
The  case  of  Stamper  v.  Th^  Overseers  of 
Sunderland  (2),  as  I  read  it,  decides  that 
no  man  who  occupies  part  of  a  house 
wholly  let  out    in    apartments   can  be 
separately  rated  in  respect  of  such  part 
where  at  the  time  of  the  passing  of  the 
Representation  of  the  People  Act,  1867, 
the  owner  was  rated.     But  if  so,  where 
ihen  is  the  franchise?    Kin  a  majority 
of  cases  a  person  can  neither  be  separately 
rated  in  respect  of  part  of  a  house,  nor 
separately  occupy  it,  what  meaning  can 
bo  given  to  the  interpretation  of  "  dwell- 
ing-house *'  in  the  6l8t  section  ?     I  agree 
witli  my  brother  Denman  as  to  the  con- 
stmction  he  has  put  on  the  2nd  sub-sec- 
tion of  the  Srd    section,  and  I  do  not 
assent  to  the  proposition  that  the  words 
"  separately  rated**  in  the  interpretation 
clause  as  to  "  dwelling-house  **  in  the  61st 
section  are  to  be  read  only  in  sub-section 
2  of  section  3,  which  provides  for  occu- 
pation, and  not  in  sub-section  3  of  that 
section  which  provides  for  rating.     I  feel 
the  full  force  of  my  brother  Brett's  obser- 
vation, that  if  the  legislature  says  that  a 
thing  shall  be  so,  we  are  bound  to  give  effect 
to  it,  and  are  not  to  refuse  to  do  so  because 
we  think  it  unreasonable,  but  it  is  part  of 
the  same  canon  of  construction,  that  if 
the  words  of  the  enactment  are  capable 
of  a  reasonable  as  well  as  of  an  unreason, 
able  construction,   the  reasonable    con- 
struction  is    to  prevail.      I  think  that 
there  is  nothing  unreasonable  in  constru- 
ing the  61st  section  (which  cannot  be  read 
in  a  strictly  literal  sense),  as  enacting 
that  the  occupier  of  part  of  a  house  is  to 
be  rated  to  the  poor  in  respect  of  his 
separate  occupation,  and  I  agree  with  my 
brother  Denman  in  his  view  of  that  sec- 
tion.   As  to  the  case  of  Stamper  v.  The 
Overseers  of  Sunderland    (2),   I  concjur 
generally  in  the  observation  of  my  brother 
Brett.     I  think  this  Court  ought  to  re- 
spect its  former  decisions,  though  I  do 
not  know  of  any  rule  which  would  pre- 
clude this  Court  from  examining  its  pre- 
vious decisions,    but    it  should    do    so 
cautiously,  and  never  depart  from  them 


except  upon  the  ^brongest  grom 
is,  however,  not  necessary  to  pn 
any  opinion  on  the  case  of  ota 
The  Overseers  of  Sunderland  (2) ffai 
that  the  present  case  is  excepted  on 
case  by  reason  of  there  not  having  I; 
small  tenement  Act  in  Exeter. 
cision  in  that  case  has  undei^gon 
discussion,  and  Mr.  Davis  iu  hi 
work  on  the  ''  Law  of  R^istratu 
235,  regrets,  and  in  this  I  coinci 
him,  that  the  Court  felt  themselv 
pel  led  to  hold  that  the  state  of  i 
they  existed  at  the  time  of  the  pa 
the  Act  of  1867,  was  to  be  taken 
with  reference  to  the  applicatioi 
exception  in  the  7th  section.  ] 
necessary  now  to  consider  the 
Stamper  v.  The  Overseers  of  8w 
(2),  but  when  the  time  arriyes  to 
may  become  a  question  how  fieur  t 
which  was  not  decided  under  th< 
tratiou  Acts,  is  binding  on  us  ii 
mining  registration  cases,  thoueh 
with  my  brother  Brett,  that  tibe 
had  before  them  in  that  case  wha 
be  the  effect  of  their  decision  np< 
tions  as  to  the  franchise.  As  to  ' 
ment  of  the  rate  in  the  presei 
cannot  agree  with  those  who  hf 
that  the  case  is  improperly  sti 
collect  from  it  that  ail  rates  wi 
and  that  as  to  that  the  revising  1 
was  satisfied,  and  I  see  no  obHg 
him  to  have  stated  more  than 
done  in  this  respect,  nor  do  I  tb 
he  was  precluded  by  the  case  of  T 
V.  Ward  (3),  in  which  this  Gc 
equally  divided,  from  exerdaing 
judgment  on  tiie  main  queatioi! 
way  he  has  done.  I  adhere  to  the 
I  expressed  in  Thompson  v.  Wi 
and  for  the  reasons  I  have  giv 
the  decision  of  the  revising  banj 
right. 

Denman,  J.,  added. — ^With  refi 
the  case  of  Stamper  v.  The  Ove 
Sunderland  (2),  I  wish  to  say  tha 
with  what  my  brother  Brett  has 
that  case  as  to  the  exception  in 
section  of  the  Act  of  1867. 

AttornoYS — G.  E.  Fhilbrick,  for  appeUa 
Kingdom  &  Cotton,  for  respondNit. 
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MAQEE  V.  LAYELL. 


1874, 

raiL21 

Coniraeij  Construction  of — Bescnptwn 
f  Subject'tnaiter — Premises  in  Vendor's 
>ceup€LHvn — Extrinsic  Evidence — Penalty 
-Ltqnidated  Damages. 

By  an  agreement  for  the  disposal  to  the 
Irfendani  of  the  plaintiff^s  interest   and 
foodwSl   in  a  public-house   the  premises 
sere  described  as  *^tJhs  house  and  premises 
\e  mow  occupies  known  by  the  sign  of  the 
Wlute  Hari^   with  stabling  and  garden 
nhaaie  and  being  at^^  8fc,     The  agreement 
^ulained  a  st^ndation  that  the  plaintiff 
Mwu  noty  during  the,  defendant's  tenancy  of 
^^  premises^  to  be  concerned  in  the  trade 
tf  a  licensed  victuaUing  house  within  the 
isMtance  of  two  miles  from  the  said  premises 
loular  a  penalty  of  1002.     It  also  contained 
Mjmlaiions  by  the  defendant  to  purchase 
^nittin  effects  aiid  stock  by  valuation,  and' 
Ei  siaied  that  if  the  defendant  was  not  aC" 
oepied  by  the  landlord  as  tenant  at  a  cer- 
CoMi  rent  or  under,  a  deposit  money  of  50Z. 
tihouldbe  returned,  and  the  agreement  should 
le  void,  and  concluded  thus,  ^*  if  either  party 
•kott  refuse  or  neglect  to  perform  all  and 
mery  part  of  this  agreement  Uiey  hereby 
promise  and  agree  to  pay  to  the  other  who 
MkalU  he  willing  to  complete  the  same  the 
Mi  of  1002.  as  damages,  and  recoverable 
m  any  of  her  Majesty's  courts  of  law  "  ; — 
Held,  that  the  words  "  he  now  occupies " 
««W  not  be  rejected,  and  therefore  a  coacJi- 
^ouie  tohich  belonged  to  the  premises,  but 
•■W  teas  shewn  by  extrinsic  evidence  to 
^^  the  time  of  the  agreement  not  in  the 
^*P<Uion  of  the  plaintiff  but  of  a  person 
f?**ojn  the  plaintiff  had  let  it  for  a  term 
'^^lynexpired,  was  not  included  in  the 

^  ^M  also,  that  the  1002.  mentioned  at 
^»<2  of  the  agreement  as  damages  was  a 
'^^If  and  not  liquidated  damages. 

Cf^^^  ^M  an  action  for  damages  for  not 
j^2^^^t™g  an  agreement  whicS  had  been 
tJJ^  on  the  3rd  of  December,  1872,  be- 


^f  ^r**  Alfred  Ernest  Magee  (the  plaintiflf) 
l^j^l^  one  portj  and  James  Lavell  (the 
oJZ^^dant)  of  the  other  part,  and  which 
^^^^ined  the  following  stipulations — 
>w^^t,  the  said  A.  E.  Magee  doth  hereby 
to  let  unto   the  said    J.    Lavell 


the  house  and  premises  he  now  occupies 
known  by  tlie  sign  of  the  White  Hart,  with 
stabling  and  garden,  situate  and  being  at 
Mitcham  Qreen,  in  the  parish  and  county 
aforesaid,  for  the  sum  of  1002.  as  good- 
will, and  also  agrees  to  sell  to  the  said  J. 
Lavell  the  household  furniture,  fixtures 
and  effects  such  as  he  has  a  right  to  sell, 
and  which  are  now  in  and  upon  the  said 
premises,  at  a  fair  valuation  to  be  made 
bj  McLaren,  Son  Sd  Eolfe  and  Messrs. 
Lovejoy  &  Miles,  or  their  umpire,  in  the 
usual  way  of  public-house  valuations,  and 
to  assign  over  good  and  sufficient  beer 
and  other  licenses,  and  do  all  necessary 
acts  for  effectually  transferring  the  same 
to  the  said  J.  Lavell,  and  to  sell  by  valua- 
tion by  two  gangers,  or  their  umpire,  all 
the  sound  and  saleable  stock  in  the  said 
house,  not  exceeding  as  follows — porter, 
three  butts ;  ale,  twelve  barrels ;  wines, 
spirits  and   compounds,  lOOZ.,  and  that 
such  appraisement,  valuation  of  stock,  as- 
signment of  licenses  and  time  of  delivering 
up  possession  shall  be  on  or  before  the 
8th  of  January,  1873,  at  which  time  all 
arrears  of  rents,  rates,  taxes  and  gaslight 
rent    and   other    incumbrances    due   or 
growing  due  shall  be  duly  paid  or  allowed 
for  in  the  settlement.     And  the  said  A. 
E.  Magee  shall  not,  at  any  time  during 
the  tenancy  of  the  said  premises  by  the 
said  J.  Lavell,  or  his  wife,  being  a  widow, 
take,  keep  or  be  in  anywise  interested  or 
concerned  in  the  trade  of  any  licensed 
victualling  house  within  the  distance  of 
two  miles  from  the  said  premises,  under  a 
penalty  of  1002.     Secondly,  the  said  J. 
Lavell    doth  hereby  agree    to  take  the 
before-mentioned  house  and  premises  at 
and   for  the  sum  of  1002.  as  goodwill, 
and  agrees   to    purchase    the    aforesaid 
household  furniture,  fixtures,  effects  and 
stock  by  appraisement  and  valuation  as 
aforesaid,  and   accept  of   such  licenses; 
and  that  such  appraisement,  valuation  of 
stock  and  time  ot  taking  possession  shall 
be  as  aforesaid,  and  that  he  will  pay  the 
purchase  money  for  the   said  goodwill, 
effects  and  stock,  together  with  the  un- 
expired time  in  the  licenses  and  insurance 
at  the  time  of  taking  possession.     The 
sum  of  502.  now  paid  as  a  deposit  to  be 
allowed  at  the  same  time.    One  moiety 
of  the  whole  expenses  to  bo  paid  by  eacn 
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party.  It  is  also  agreed  that  if  the  said 
J.  Lavell  shall  not  be  accepted  by  Mr. 
James  Ward  as  tenant  at  the  rent  of 
124/.  per  annnm  or  under,  the  deposit 
shall  be  returned,  and  this  agrement  shall 
be  null  and  void;  and  that  if  either 
party  shall  refuse  or  neglect  to  perform 
all  and  every  part  of  this  agreement  they 
hereby  promise  and  agree  to  pay  to  the 
other  who  shall  be  willing  to  complete 
the  same  the  sum  of  lOOT.  as  damages, 
and  recoverable  in  any  of  her  Majesty's 
courts  of  law." 

At  the  trial  before  Honyman,  J.,  at 
the  Middlesex  sittings  in  Trinity  Term, 
1873,  the  defence  rested  mainly  on  the 
fourth  plea,  which  was  that,  at  the  time  of 
the  making  of  the  snid  agreement,  a  certain 
coach-house,  then  part  of  the  said  premises 
in  the  said  agreement  mentioned,  had  been 
and  was  let  to  one  Samson  for  a  term 
extending  long  b^ond  the  said  8th  of 
January,  1873,  and  that  at  the  said  time 
appointed  for  the  completion  of  the  said 
agreement  the  said  Samson  was  possessed 
of  the  said  coach-house  for  the  said  term, 
and  was  in  actual  occupation  thereof,  and 
that  the  plaintiff  was  then  unable  to  give 
the  defendant  possession  of  the  said 
coach-house.  The  facts,  as  they  appeared 
at  the  trial,  were  that  on  the  19th  of 
March,  1872,  James  Ward  let  the  White 
Hart  to  the  plaintiff,  with  the  coach- 
house, stabling,  skittle-ground  and  gar- 
den, subject  to  the  tenancy  of  Samson, 
who  at  that  time  held  the  coach-house 
and  stabling  as  tenant  to  Ward  on  a 
tenancy  which  expired  at  Christmas, 
1872.  The  plaintiff  occupied  the  premises 
so  demised,  with  the  exception  of  the 
coach-house  and  stabling,  and  in  October, 
1872,  he  agreed  with  Samson  for  the 
letting  of  the  coach-house  and  stabling  to 
him  for  a  further  term,  determinable  at 
any  time  upon  three  months*  notice  to 
quit.  At  the  time  of  making  the  agreement 
between  the  plai];Ltifi*  and  the  defendant, 
no  such  notice  had  been  given,  but  at  the 
time  appointed  for  the  completion  of  the 
agreement  the  plaintiff  was  in  the  position 
to  give  the  defendant  possession  of  all 
the.  premises  except  the  coach-house,  and 
the  qnestion  therefore  was  whether  the 
coach-house  was  included  in  such  agree- 
ment.    There  was  evidence  that  before 


the  agreement  was  signed  the  dd 
was  shewn  round  the  premises,  a 
told  that  the  coach-house  and  Btal 
been  let  to  Samson,  who  was  gv 
give  up  all  but  the  coach-house 
he  would  retain.  The  admiflsib 
this  evidence  was  objected  to. 
agreement  itself  was  a  printed 
and  the  words  which  are  in  itali 
all  printed,  except  the  words,  *' 
Hart,  with  stabling  and  garden,"  a 
Mitcham  GJreen,"  which  were  in  i 
The  landlord,  Ward,  was  willing  i 
accepted  the  defendant  as  his  tens 
the  defendant  refused  to  complet 
could  not  have  possession  of  the 
house  at  the  time  fixed  for  the  oom 
notwithstanding  possession  of 
offered  to  him  on  the  8th  of 
1873,  Samson's  tenancy  having  1 
time  been  determined. 

Under  these  circumstances  the  i 
claimed  to  be  entitled  to  averd] 
he  claimed  to  have  the  same  for  tl 
mentioned  in  the  agreement,  coni 
that  that  •  sum  was  not  a  P^na 
agreed  liquidated  damages.  -  The '. 
Judge,  however,  was  of  opinion  tl 
plaintiff  could  only  be  entitled 
actual  damage  sustained  which 
case  was  assessed  at  30Z.,  but  i 
expressing  any  opinion  as  to  the  < 
ant's  right  to  refuse  to  compl 
directed  a  verdict  for  the  plam 
100/.,  with  leave  to  the  defendant  i 
to  enter  a  verdict  for  him  or  a  i 
if  the  Court  should  be  of  opinio 
the  coach-house  was  included 
agreement  of  the  3rd  of  Decembei 
or  to  reduce  the  verdict  to  80i.,  thi 
to  have  power  to  draw  inferences 
and  to  direct  upon  the  admissil: 
evidence,  and  how  the  verdict  she 
entered  with  or  without  such  evid 

A  rule  71181  was  accordingly  ol 
against  which 

Mmitagu  Chambers  and  Ma 
now  shewed  cause. — ^The  Judge 
received  evidence  shewing  that  i 
fcndant  was  verbally  informed  t 
coach-house  was  let  to  Sampson,  a 
the  defendant  knew  that  the  coac 
was  to  be  lefb  out  of  the  agreemen 
trinsic  evidence  was  necessary  tc 
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what  was  oontamed  in  the  agreement, 

fyr  -fche  word  "  stablinff  "  might  or  might 

sol*    indade  the  ooacn-hoose.    But  the 

words  "  which  he  now  occnpies  "  must 

be     oonstraed  in  their  natural  sense  and 

oazixiot  be  rejected ;  they  are  decisive  in 

the    pUuntdfiTs  &yonr.     To  decide  in  the 

defendant's  &yonr  the  Court  must  either 

atrilce  out  these  words  as  insensible  and 

as  Bmrplnsage,  or  must  insert  in  the  agreo- 

memt  the  words  "and  which  Samson 

lurwr  occupies."    It  is  contended  that  the 

Court  ought  not  to  adopt  either  of  these 

courses,    for    each  of  tnese  alternatives 

Tiolates  the  rule  of  evidence   that  the 

meaning  of  a  document  is  to  be  ascertained 

only  from  the  words  used  therein,  and 

that  every  word  is  to  have  a  meaning 

iBsigned  to  it.    As  to  the  damages  the 

itipnlahed    sum  is  to    be  construed   as 

luraidated  damages. 

[HoimiAN,  J. — ^At  the  trial  I  thought 
the  d^endant  right  upon  this  pointy  as  it 
▼as  not  distinguishable  in  principle  from 
&mWfl  V.  Farren  (1).] 
^  The  agreement  in  this  case  substan- 
Wly  provides  for  one  event  only,  namely 
ttie  pljuntiff  letting  the  defendeuit  have 
^  premises  and  goodwill  of  the  White 
Hart  for  the  sum  of  lOOZ.,  which  the 
^^fendant  undertakes  to  pay.  It  is  exactly 
1^  the  agreement  in  BeiUy  v.  Jones  (2). 
'^kwe,  in  like  manner,  the  party  who 
^Bould  not  fnlfil  the  agreement  was  to  pay 
^  the  other  a  fixed  sum  as  liquidated 
^^inages,  and  it  was  held  that  such  sum 
2^  not  a  mere  penalty,  and  that  for 
^^'^^  of  the  agreement  the  defendant 
^a«  liable  for  the  whole  of  the  sum  so 
fixed  as  liquidated  damages.  The  only 
^fewfuce  between  the  present  and  that 
c^aeisthatin  the  present  case  the  sum 
^  ^ed  to  be  paid  is  stated  to  be  damages 
J^  is  not  described  as  liquidated  damages, 
°^t  that,  according  to  Kemble  v.  Far- 
Jlf*  (1),  is  of  no  consequence  as  the 
^"'^^^  look  to  the  intention  of  the  parties, 
•■^d  it  ia  immaterial  whether  the  sum 
P^Jrtkbe  called  liquidated  damages  or 

lIx)rd    Colbeidge,  C.J. — In  Beilly  v. 

^*)  6Bing.  141 ;  8.C  7  Law  J.  Rep.  CJ».  268. 
(^)  1  Bbg.  302 ;  ».  cl  Law  J.  Rep.  C  J».  105. 


Jones  (2)  the  Court  put  it  as  one  ingre- 
dient of  their  judgment  that  the  parties 
used  there  the  expression  "  liquidated 
damages,"  and  they  state  that  before 
that  time  there  ]^ad  been  no  case  in  which 
where  the  expression  liquidated  damages 
had  been  employed  the  plaintiff  had  been 
held  not  entitled  to  recover  the  sum 
named  as  stipulated  damages.  Now  since 
that  decision  there  have  been  several 
cases  in  which  the  plaintiff  has  been  held 
to  be  not  so  entitled  notwithstanding 
the  contract  contained  that  expression. 
Keating,  J. — In  Mayne  oii  Damages,  2nd 
ed.  p.  104,  it  is  stated  that  subsequent  cases 
have  overruled  the  doctrine  laid  down  in 
BeiUy  v.  Jones  (2)  that  the  mere  use  of 
the  words  "  liquidated  damages "  is 
decisive  against  the  sum  being  held  to  be 
a  penalty.  J 

BeiUy  v.  Jones  (2)  was  approved  and 
acted  on  in  Lea  v.  Whitaher  (3).  The 
case  of  Spurrow  v.  Paris  (4)  is  also  an 
authority  for  this  lOOZ.  being  recoverable 
as  liquidated  damages. 

[Lord  Coleridge,  C.J. — There  was  in 
that  case  only  one  event  on  which  the 
half  freight  which  was  to  be  forfeited 
was  payable,  and  that  event  had  hap- 
pened.] 

Here  also  the  sum  was  payable  on  one 
event  only,  namely,  on  either  party  wholly 
failing  to  perform  the  agreement.  The 
word  "  complete  *'  shews  that  "  all  and 
every  part "  are  superfluous  words,  and 
that  completing  or  refusing  to  com- 
plete the  agreement  is  the  essential  point. 
Sainter  v.  Ferguson  (5)  is  another  au- 
thority for  hol(&ng  this  lOOZ.  to  be  liqui- 
dated damages  and  not  a  mere  penalty. 

Murphy  and  Blay,  in  support  of  the 
rule. — There  is  no  ambiguity  on  the  faco 
of  the  written  agreement,  and,  therefore, 
no  parol  evidence  was  admissible.  There 
is  nothing  in  the  agreement  to  shew  in 
what  sense  the  word  "  occupies  "  is  used. 
A  man  may  occupy  by  his  tenant,  and 
why  may  it  not  have  been  used  here  in 

(3)  Law  Rep.  8  CJP.  70. 

(4)  7  Hurl.  &  N.  694 ;  8.  c.  31  Law  J.  Rep. 
(M.S.)  £xch.  137. 

(5)  7  Com.  B.  Rep.  716;  s.  c.  18  Law  J.  Rep. 
(n.8.)  CJP.  217. 
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that  sense  P  The  word  **  stabh'ng  "  is 
large  enough  to  inclnde  "coach-house," 
and,  therefore,  the  coachhouse  attached  to 
the  White  Hart  would  pass  to  the  de- 
fendant under  this  agreement  unless  it 
could  be  excluded  by  parol  evidence. 
The  evidence  that  the  defendant  had 
notice  of  the  occupation  of  the  coach- 
house by  Samson,  and  that  Samson  was 
to  continue  therein  was  clearly  not  ad- 
missible. 

[Keating,  J. — Someparol  evidence  must 
be  admissible.  How  are  you  otherwise 
to  shew  what  is  known  by  the  sign  of  the 
White  Hart  ?] 

That  may  be  so,  but  here  the  words 
"  he  now  occupies  "  are  the  words  in 
print  and  ought  to  be  rejected,  not  being 
words  inserted  by  the  parties  to  describe 
the  subject  matter  of  the  agreement,  but 
amounting  to  a  falsa  d&inonsiratlo — Doe 
d.  Smith  V.  GaUoway  (6). 

[Lord  Colebidgb,  C.J. — The  words 
there  rejected  would  have  enlarged  the 
grant.] 

The  case  of  Doe  d.  Campion  v.  Car- 
penter  (7)  is  one  in  which  the  words 
"  now  in  the  occupation  of"  were  not 
allowed  to  restrict  a  general  devise  but 
were  rejected  as  &  falsa  demonsiraiio.  In 
Chamberlain  v.  Twmer  (8),  the  words  were, 
'^  the  house  or  tenement  wherein  William 
Nicholls  dwelleth  caUed  the  White 
Swan,"  and  it  was  considered  that  the 
words  White  Swan  shewed  that  all  the 
house  was  meant^  and  that  the  whole 
passed  under  the  devise  although  William 
Nicholls  never  dwelt  therein.  To  the  same 
effect  is  Stukeley  v.  Butier  (9). 

[LoED  Coleridge,  C.J. — Lord  West- 
bury  in  West  y.  Lawday  (10),  says  that  the 
maxim  o{ falsa  denionstratio  "  is  applicable 
to  a  case  where  some  subject  matter  is 
devised  as  a  whole  under  a  denomination 
which  is  applicable  to  the  entire  land,  and 
ihen  the  words  of  description  that  include 
and  denote  the  entire  subject  matter  are 

(6)  6  B.  &  Ad.  43. 

(7)  16  Q.  B.  Rep.  181 ;  s.  c.  20  Law  J.  Rep. 
(n.s.)  Q.B.  70. 

(8)  Cro.  Car.  129. 
(0)  Hob.  171. 

(10)  11  H.L.  Cas.  384. 


followed  by  words  which  are  m 
the  principle  of  ennmemtion,  bm 
completely  enumerate  and  e^bsMi 
particulars  which  are  comprebeE 
included  within  th&  antecedent  i 
or  generic  denomination."  Th) 
this  case  where  the  occupation  is 
to  identify  the  property.] 

Here  the  property  is  identifiec 
sign  of  the  White  Hart — Ooc 
SoutJiem  (11)  and  the  oases  in  wt 
words  of  occupation  may  be  reji 
stated  by  Lord  Campbell  in  doe 
hard  v.  HxMard  (12). 

[Lord  Coleridge,  C.J. — ^Li  . 
Fortune  (13)  Lord  Wensleydale  \ 
of  parol  evidence  being  used  w: 
cnce  to  the  description  of  prop 
deed  says  that  "  such  evidence  i 
admissible  to  shew  the  condition 
part  of  the  property  and  of  : 
circumstances  necessary  fo  p 
Court  when  it  construes  an  in 
in  the  position  of  the  parties  tc 
to  enable  it  to  judge  of  the  m< 
the  instrument."] 

Supposing  parol  evidence  wa 
siblo  it  would  shew  at  all  events 
tion  to  give  the  coachhonac 
defendant,  though  subject  to  thi 
of  Samson.  Then  with  respec 
damages,  the  1002.  is  only  a  pen; 
[Denman,  J. — ^What  meanim 
give  to  the  words  "  reooverabi 
of  Her  Majesty's  Courts  of  Law 
In  Dairies  v.  Fenion  (14)  tli 
similar  words,  and  yet  the  sum 
to  be  apenalty  and  not  liquidated 
[They  were  then  stopped  by  t 
as  to  this  point.] 

LoBD  CoiiEBiDGE,  C.J. — I  ani( 
that  this  rule  should  be  dischaigi 
much  thereof  as  seeks  to  enter  a  v 
the  defendant,  and  that  it  should 
absolute  as  to  the  reduction  of 
This  is  an  action  for  non*perfo] 
an  agreement.      The   agreemex 

(11)  1  M.  &S.  290. 

(12)  15  Q.B.  Rep.  227 :  s.  c.  20  I 
(n.s.)  Q.B.  61. 

(13)  4  Macq.  HX.  127. 

(U)  6B.&C.216;8.cdLawJ.Be 
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tfiispotedy  and  the  whole  question,  as  to  its 
XKza^mction,  depends  substantially  on  the 
i>CL:Kth  plea,  which  alleges  that  a  coach- 
part  of  the  premises  inclrided  in 
agreement,  was  let  to  a  tenant,  and 
;4  therefore  the  plaintiff  was  unable  to 
m  possession  of  the  saAe.     What  is  the 
m  construction  of  this  agreement  ?     It 
that  the  plaintiff  agrees  to  let  to 
defendant ''  the  house  and  premises  he 
occupies,  known  by  the  sign  of  the 
ite  Hart,  with  stabling  and  garden, 
.te  and  being  at  Mitcham  Green."  The 
tion  which  has  been  argued  has  been 
do  those  words  mean  P  The  &ct  is 
rt  there  were  certain  premises  at  Mit- 
called  the  White  Hart,  consisting  of 
house  itself  and  of  the  coach-house,  sta- 
,  garden  and  other  premises  occupied 
it^  and  which  formed  the  subject  mat- 
(^the  demise  firom  Mr.  James  Ward  to 
plaintiff.  As  a  fact,  the  plaintiff  did  not 
^csupy  the  coach-house  and  stabling,  and 
b    *^he  time  of  the  agreement  the  coach- 
was  in  the  occupation  of  Samson, 
<5er   an    undetermined  demise;    and, 
if  the  words  in  dispute  in  this 
are  to  be  taken  to  include  the 
•house  the  defendant  will  be  entitled 
t^  SQooeed,  but  if  to  exclude  it,  then  the 
plflunt^will  be  entitled  to  succeed.     The 
ivoads  in  dispute  are  "  the  house  and  pre- 
naJfles  he  now  occupies,   known   as  the 
Wliit©  Hart,  with  stabling  and  garden." 
^lie  argument  on  the  part  of  the  defendant 
■     that  the  words  "  he  now  occupies  " 
oiagiit  to  be  rejected,  and  that  the  word 
**  stabling  "  includes  coach-house.     I  fail 
•J^  «ee  on  what  principle  of  law  the  words 
«e  now  occupies  "  ought  to  be  rejected. 
^  has  been  said  as  one  reason,  because 
^^y  are  printed,  but  I  think  it  would  be 
<Hid  doctrine  to  say  that  words  printed 
^  Hot  to  be  treated  asof  equal  importance 
J?^^  other  words  merely  because  they  are 
^"^ted.     Then  it  is  said  that  these  words 
^^^  merely  faUa  demonstraiio,  but  I  do 
g^*  See  how  that  can  be.     Now,  let  us 
^^'^^  consider  what  is  the  true  construction 
.  J^  ^is  agreement,  without  applying  to  it 
'^^    extrinsic  evidence  objected  to,  and 
^^^'i,  secondly,  what    it    is    with    such 
^^©nce. 

J     W'ith    regard    to    the    first  it    obvi- 
^4^  requires  some  extrinsic  eyidence  in 


order  to  ascertain  the  subject  matter  of 
the  demise,  and  when  one  does  apply  such 
evidence  it  turns  out  that  there  was  a 
proper  subject  matter  to  which  it  could 
relate,  and  which  was  sufficient  in  my 
mind  to  satisfy  the  words  *'  he  now  occu- 
pies." Those  words  are  not  cut  down  by 
the  words  "known  by  the  sign  of  the 
White  Hartj^*  because  they  are  to  be  taken 
with  the  subsequent  words,  "with  stabling 
and  garden,"  and  so  taken  they  passed  the 
whole  of  the  premises  occupied  by  the 
plaintiff,  and  which  were  the  subject  mat- 
ter of  the  lease  to  him  from  Ward.  The 
extrinsic  evidence  which  was  objected  to 
(if  it  is  to  be  taken)  clearly  satisfies  me  that 
it  was  not  intended  by  the  parties  that  the 
coach-house  should  pass  to  the  defendant. 
The  lease  from  Ward  to  the  plaintiff  was 
made  subject  to  the  tenancy  to  Samson, 
and  both  the  plaintiff  and  defendant  were 
aware  at  the  time  of  the  agreement  of  the 
condition  of  the  plaintiff  with  regard  to 
Samson,  and  it  was  well  understood  be- 
tween them  that  they  were  dealing  only 
with  respect  to  what  the  plaintiff  had 
the  power  to  pass  the  possession  of.  It 
also  appears  that  Samson's  tenancy  was 
ultimately  determined,  and  occupation 
of  the  coach-house  and  stabling  was 
offered  to  the  defendant  on  the  8th  of 
March,  1878,  but  that  the  defendant 
wo^ld  not  have  it,  and  stood  on  the 
technical  objection  he  had  taken,  and 
so  refused  to  perform,  notwithstanding 
there  had  been  what  was  in  fact,  in 
any  view  of  the  contract,  a  substantial 
performance  by  the  plaintiff.  It  seems  to 
me,  therefore,  that  with  or  without  such 
extrinsic  evidence  the  verdict  was  rightly 
for  the  plaintiff. 

As  to  the  second  question  in  this 
case,  I  am  of  opinion  that  the  1002.  da- 
mages mentioned  in  the  agreement  are 
not  liquidated  damages.  None  of  these 
kind  of  cases  can  be  judged  from  the 
actual  words,  as  to  damages,  used  in  the 
agreement.  The  Courts  have  laid  down 
this  sensible  rule,  that  they  will  not  be 
bound  by  the  words  "liquidated  da- 
mages," but  will  see  from  the  agreement 
what  the  parties  really  intended.  In  the 
present  case  there  are  several  matters 
which  the  parties  agree  to  perform,  and 
the  real  damage  which  the  plaintiff  has 
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BUBtained  in  thiB  inBtanoe  has  been  ascer- 
tained at  30Z.,  and  I  think,  therefore, 
the  verdict  Bhonld  be  reduced  to  that 
amount. 

EIeatino,  J. — I  am  of  the  Bame  opinion, 
and  I  will  not  add  a  word  to  what  has 
been  said  by  my  Lord  on  the  first  point. 
With  respect  to  the  second  point,  I  will 
state  what  passed  in  this  Court  in  the  case 
of  Lea  V.  Whiiaher  (3),  where  reliance 
was  put  on  the  case  of  Beilly  y.  Jones  (2). 
Now,  as  was  pointed  out  by  the  Chief 
Justice  when  that  case  of  Beilly  y.  Jones 
(2)  was  cited  by  Mr.  McMahon,  the 
p^und  on  which  the  decision  of  the 
Court  in  that  case  partly  proceeded  was 
that  up  to  that  time  there  had  been  no 
case  where,  when  the  expression  "  liqui- 
dated damages  "  had  been  used  by  tlie 
parties,  the  Court  had  not  so  construed  the 
agreement  as  specifying  the  sum  to  be 
paid  for  the  breach  of  it.  Li  Lea  v. 
IVhitdker  (3)  I  appear  to  have  referred 
to  Beilly  v.  Jones  (2)  as  an  authority 
without  making  this  qualification,  but  I 
observe  that  the  rest  of  this  Court  de- 
cided Lea  V.  WhitaJce^*  (3)  strictly  on  the 
principle  which  the  Courts  have  esta- 
blished according  to  the  eases  decided 
since  Beilly  v.  Jones  (2).  The  case  of  Lea 
V.  WhitaJcer  (3)  strongly  shewed  that  the 
parties  there  contemplated  liquidated 
damages,  because  asum  had  been  deposited 
by  each  pf  them  with  a  third  person  to  bo 
paid  over  by  the  party  who  did  not  perform 
the  agreement  to  the  other  of  such  par- 
ties, and  it  was  thought  by  the  Court  that 
tliis  was  the  stipulated  sum  to  be  paid  for 
the  breach  of  t\^  agreement,  not  because 
tlie  words  used,  "  either  party  failing  to 
complete  this  agreement  shall  forfeit  to 
the  other  his  deposit  money,  as  and  for 
liquidated  damages,"  were  simply  words 
mentioning  the  damages  as  liquidated  da- 
mages, but  because  there  had  been  a  de- 
posit of  the  money,  and  it  would  be  diffi- 
cult for  a  stakeholder  to  divide  it,  and 
therefore  it  shewed  that  the  intention  of 
the  parties  was  that  the  stakeholder  was 
to  pay  the  whole  to  one  of  the  parties  in 
the  event  of  any  breach  by  the  other.  It 
seems  to  me  tor  these  reasons  that  we 
camo  to  a  right  conclusion  in  Lea  v. 
WTiitaker  (3). 


Denman,  J. — ^I  am  of  the 
I  need  add  nothing  as  to  th( 
of  the  agreement.  I  certainlj 
a  case  in  which  evidence  w 
in  order  to  see  what  it  wi 
ment  referred  to.  As  to  th 
I  must  confess  that  for  boi 
some  doubt,  and  but  for  the  < 
V.  Penton  (15)  I  should  6 
been  sure  that  the  parties  di 
that  the  lOOZ.  should  be  paid 
ment  was  not  fulfilled,  but 
case  shews  that  that  is  not  s 
is  like  many  cases  in  which 
mentioned,  and  in  which  tl 
recovered  is  the  real  dama| 
been  sustained  by  the  bi 
agreement,  and  1  have  tl 
to  the  conclusion  that  the 
is  merely  a  penalty.  As  t< 
Lea  v.  Whitaker  (3)  I  distil 
judgment  there  on  the  gro 
parties  looked  to  the  sum 
posited  as  the  very  sum  i 
the  liquidated  damages  for  b 
agreement,  and  I  acted  o 
Sparks  (16),  and  on  the  disti 
Willes,  J.,  there  drewbetweei 
the  case  of  Belts  v.  Burch  (1 
of  Lea  V.  Whitaker  (3)  does 
help  the  present  plaintiff, 
should  be  absolute  for  the 
damages. 

Bide  ahsoltUe  accord 


Attorneys — J.  P.  Murrough,  for  p 
Sons,  for  defondant 


(16)  6B.  &  C.  216;  s.  c.  5  Li 
112. 

(16)  37  Law  J.  Rop.  (na)  C.1 
Rep.  3  C.P.  161. 

(17)  4Hurl.  &N.  606;  s.  c  2 
(N.9.),  Exch.  267. 

(18)  Honyman,  J.,  was  not  pre 
when  the  decision  was  pronoanoed 
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•^g^^  fWXLLEB  t;.  THE  LONDON,  BBIOH* 

Jaa,  i*.    1        ^^^  ^^   SOUTH  COAST  EAIL- 
L      WAT  COMPANT. 

Ivegli^^fi^g — Railway  Company — InviiO' 
^  *o  Passenger  to  alight — Overshooting 

.^^  plaintiff  was  a  passenger  hy  the  de- 

^Jl*l*^nis*  railway f  and  as  the  train  reached 

f**  ^Uitim  to  which  he  was  to  he  carried,  he 

tkT'^  ^  «aww  of  such  staMon  called  otU; 

f*«  train  afterwards  stopped,  and  he  heard 

'^  opening  and  shutting  of  doors  usual  upon 

P^^*9engers  alighting.     He  then  opened  the 

^^oor  of  the  carriage  in  which  he  travelled, 

^•••^  tohich  was  the  second  from  the  engine, 

an^  jnU  one  foot  on  the  stq>  and  the  other 

€ni  takcU  he  ewpeded  to  he  the  platform,  hid 

ihejHni  of  the  train  in  which  he  was  carried 

hoiving  overshot  the  platform  he  fell  on  to  the 

entbiMnkment.     It  was  a  dark  night  at  the 

Ufne^  and  there  was  no  light  within  forty  feet 

€>f  the  spot,  and  the  plaintiff  was  therefore 

mnahle  Uksee  whether  the  platform  was  or 

warn  not  hy  the  side  of  the  carriage.    A  pas* 

eenger  in  the  third  carriage  from  the  engine 

graved  that  he  got  out  and  alighted  on  the 

plaifom,  and  thai  he  afterwards  saw  the 

T^nUfffall.    No  warning  was  given  hy  the 

^fendants^  servants  to  any  of  the  passengers 

^^^  to  leave  their  seats,  and  the  train  was 

w^ra*  lacked,  hut  after  the  accident  pro* 

^^^ded  on  its  journey. 

-"*  an  action  for  the  injury  the  plaintiff 

^^  sustained  hy  such  fall  through    the 

^^^^nls'  negligence, — ^Held,  that   there 

'^  evidence  on  which  a  jury  might  rea» 

^^^^y  fi^  negligence  on  the  part  of  the 

^^^n/»,  without  conirihutory  negligence 

^  ^'^e  plaintiff. 

.  .laia  was  an  action  for  damages  for  an 
^1^^^  the  plaintiff  had  sustained  through 
^^  x^gligence  of  the  defendants  whilst 
^y^llmg  on  their  line  of  railway. 
^^F*^  plaintiff  was  a  passenger  by  the 
^^^ndants'  railway  firom  London  Bridge 
^f  SeUmrst  on  the  evening  of  the  80th 
^P  Ifovember,  1872.  On  the  arrival 
^  the  train  at  the  Selhnrst  station, 
^^  Carriage  in  which  the  plaintiff  was 
^^^UiDg  went  abont  a  yard  beyond  the 
^*^lform.  It  was  about  seven  o'clock, 
,^^  wet  and  dark,  so  that  the  plaintiff 
^  unaUe,  as  he  said,  to  see  wjiether 


there  was  a  platform  there  or  not^  but  he 
had  heard  some  one  call  out  "  Sdhurst " 
as  the  train  reached  the  station,  and  after 
it  had  stopped  he  had  heard  the  noise  of 
opening  and  shutting  doors  usual  upon 
persons  alighting.  He  then  opened  the 
door  of  his  carriage  for  the  purpose  of 
getting  out,  and  having  put  one  foot  on 
the  step  he  put  the  other  on  what  he  ex- 
pected was  the  platform,  but  there  being 
no  platform  there  he  foil  down  a  distance 
of  about  four  or  five  feet  on  to  the  em- ' 
bankment.  The  carriage  in  which  the 
plaintiff  travelled  was  the  second  firom 
the  engine,  and  a  witness  was  called  at 
the  trial  who  travelled  on  the  evening 
in  question  in  the  third  carriage  from 
the  engine,  and  ho  stated  that  on  the  train 
stopping  at  the  Selhurst  station  he  got 
out  and  alighted  on  the  platform,  and 
that  he  then  saw  the  plaintiff  g^t  out  and 
fall  down.  He,  with  the  railway  guard, 
assisted  the  plaintiff  in  getting  up,  and 
the  train  afterwards  went  on.  The  only 
light  near  where  the  accident  occurred 
was  from  a  lamp  which  was  forty-nine 
feet  from  that  end  of  the  platform.  There 
was  a  station-master  and  one  porter,  but 
they  only  arrived  at  the  spot  where  the 
plamtiff  fell  after  the  accident^  and  no 
warning  of  the  danger  of  alighting  there 
was  given  to  any  of  the  passengers.  The 
plaintiff  had  a  season  ticket,  and  was  in 
the  habit  of  travelling  up  and  down  this 
railway,  but  he  did  not  always  use  this 
station,  and  in  £Eict  more  frequently  used 
another. 

Upon  these  &cts,  Bovill,  G.J.,  before 
whom  the  cause  was  tried  at  the  Middle- 
sex sittings,  after  Trinity  Term,  1873, 
nonsuited  the  plaintiff,  but  gave  him  leave 
to  move  to  enter  a  vez^ct  for  1001.,  if  the 
Court  should  be  of  opinion  that  there  was 
evidence  of  negligence  hy  the  defendants, 
on  which  the  jury  should  have  found  a 
verdict  for  the  plaintiff,  the  Court  being 
at  liberty  to  draw  inferences  of  fact.  A 
rule  nisi  to  that  effect  having  been  ob- 
tained, 

Lopes  (Joyce  with  him)  shewed  cause. — 
There  was  no  negligence  on  the  part  of 
the  defendants  or  their  servants.  The 
calling  out  the  name  of  the  station,  espe- 
cially whilst  the  train  is  in  Qiotion^  on 

T 
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it  was  here,  has  been  held  to  be  no  invi- 
tation to  alight — Bridges  r.  The  North  Loru 
don  Railway  Conypamj  (1)  and  Leioia  v.  The 
London,  Chatham  and  Dover  Bailway 
Company  (2).  That  last  case  is  very  simi- 
lar to  the  present  one.  There  the  train 
was  bronght  to  a  stand  still  after  it  had 
partly  overshot  the  platform  at  Bromley 
station,  and  the  plaintiff  there  had  heard 
"  Bromley,  Bromley,"  called  ont  as  the 
train  arrived,  and  she  stated  that  as  she 
was  getting  oat  of  the  carrip^  the  train 
was  quite  still,  but  a  sudden  moving  of 
the  train,  caused  by  the  engine  baclang, 
threw  her  down.  The  Court  there  held 
that  there  was  no  evidence  of  negligence  to 
go  to  the  jury,  and  Blackburn,  J.,  said  that 
it  was  quite  distinguishable  fi*om  Cockle  v. 
The  South-Eastern  Bailway  Oompa/ny  (3), 
and  that,  *'  as  for  the  calling  out  the  name 
of  the  station  that  wiLs  but  telling  the 
plaintiff  what  she,knew."  "It  was  done," 
said  that  learned  Judge  in  the  course  of 
his  judgment,  "  to  convey  information  to 
the  passengers  that  the  station  had  been 
reached,  and  of  itself  meant  nothing 
more." 

[Beett,  J. — Is  there  not  evidence  in 
the  present  case  that  the  train  had  come 
to  a  final  stand-still,  and  therefore,  ac- 
cording to  Cockle's  case,  there  would  be 
evidence  here  of  negligence  to  go  to  a 

But  there  was  at  least  here  contribu- 
tory negligence  on  the  part  of  the  plain- 
tiff.  He  was  a  season-ticket  holder  and 
in  the  habit  of  using  this  train,  and  must 
have  known  this  particular  station,  and 
that  there  was  great  danger  in  his  getting 
out  of  the  carriage  where  he  did. 

Digby  Seymour  and  Willis  appeared  in 
support  of  the  rule,  but  were  not  called  on. 

Brett,  J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  The  first 
question  is  whether  the  Judge  at  the 
trial  was  entitled  to  nonsuit  the  plaintiff. 

(1)  40  Law  J.  Rop.  (n.s.)  Q.B.  188 ;  s.  c.  Law 
Eop.  6  Q.B,  377. 

(2)  43  Law  J.  Rep.  (n.s.)  Q.B.  8 ;  s.  c.  Law 
Rep.  9  Q.B.  66. 

(3)  39  Law  J.  Rep.  (n.s.)  C.P.  226 ;  s.  c.  Law 
Rep.  7  O.P.  321. 


Now  it  is  a  rule  of  law  that  tbe 
must  give  evidence  from  whicl 
may  reasonably  find  that  there  i 
ligence  on  the  part  of  the  defend 
that  there  was  no  contributory  ni 
on  the  part  of  the  plaintiff.  In 
sent  case  the  name  of  the  stal 
called  out  as  the  train  was  oozi 
the  Selhurst  station,  and  the  ti 
afterwards  stopped,  and  I  think 
inference  to  be  drawn  from  the 
is  that  it  came  then  to  a  final  at 
for  after  it  had  stopped  doors  W€ 
to  open  and  passengers  got  oni^ 
witness  who  was  a  passenger  sti 
he  did  get  ont  upon  the  platform 
he  afterwards  saw  the  plaintiff  '. 
carriage  and  fall.  The'station-mi 
porter  came  to  the  spot  and  the 
was  assisted  up  and  got  on  his 
the  train  then  went  on,  so  that 
strong  evidence  to  shew  that  the 
was  a  final  one  for  the  purpose 
station,  for  the  train  never  gave 
of  backing,  but  after  the  accid 
ceeded  on  its  journey  without  ei 
ing.  I  agree  that  it  is  not  negli 
call  out  the  name  of  the  station  b 
train  has  come  there  to  a  stanc 
for  the  engine  driver  to  oversl 
platform,  but  if  one  of  the  del 
servants  has  called  out  the  nan 
station,  and  the  other  in  charg 
engine  has  overshot  the  platfonx 
thmk  there  is  evidence  of  negl 
no  warning  is  given  to  the  passe 
as  to  prevent  them  from  doing,  w 
would  naturally  do  under  those 
stances,  namely,  alighting  when  1 
of  the  station  has  been  called  onl 
train  has  stopped ;  and  if  a  p 
under  those  circumstances  after 
a  reasonable  time  and  receiving  i 
ing  to  the  contrary  ^ts  out^  he  ha 
to  suppose  that  it  is  intended  h 
do  so.  It  has  been  argued  that  i1 
plaintiff*s  own  fitult  to  get  out 
dark  when  he  could  not  see  whc 
platform  was  there  or  not,  but  I 
had  a  right  to  expect^  nnder 
cumstances  which  had  occurred  1 
if  the  train  had  overshot  the 
ho  would  have  been  told  of  i 
importing  into  these  kind  of  € 
common   knowledge  as  to  the 
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railway  companies  was  brought  to  an 
xid  by  the  case  of  Oockle  v.  The  Lotidaih 
"  South  Eastern  Railway  Company  (3). 
is  not  for  a  Judge  to  say  what  that 
T^actice  1%  and  there  was  certainly  eyi« 
^nce  of  negligence  in  this  case  on  the 
of  the  defendants  for  the  jury  to 
▼e  acted  on.  As  to  the  case  of  Lewis  ▼• 
London^  OhaJtiham  and  Dover  Bailway 
^ofnpany  (2),  we  should  have  followed  it  u 
&ctB  tiiere  had  been  the  same  as  those 
ere,  bat  that  case  is  as  distinguishable 
the  present  one  as  that  case  was 
CoeJde  ▼.  The  London  and  South 
I  Bailway  Company  (3).  There  it 
"  that  the  plaintiff  knew  or  ought 
have  kno¥m  that  Hhe  train  was  beyond 
platform  and  that  it  was  about  to 
The  stoppage  there  was  not  a 
Aial  stand-still,  and  the  train  was  in  ferct 
X^^^  back.  We  are  here  to  draw  infer- 
^noes  of  fact,  bat  that  must  mean  such 
inferences  as  a  jury  ought  reasonably  to 
^trmw,  and  all  we  have  to  consider  is 
"Whether  there  be  such  evidence  of  negli- 
Senoe  on  the  defendants'  part  as  a  jury 
^Aight  reasonably  act  on,  and  I  think 
'^ere  was,  and  that  there  was  no  contri- 
^'utaty  negligence  by  the  plaintiff. 

Senmak,  J. — I  am  of  the  same  opinion. 
^^he  qaestion  in  this  case  was  one  pecu- 
^^ajrly  fit  for  a  jury.     The  main  point  as 
v^ised  by  Mr.   Lopes  in  his  argument 
depends  on  whether  the  train  hsid  come 
^   a  final  stand-still  before  the  plaintiff 
got  oat  of  the  carriage.   Now  I  am  clearly 
^C*  opinion  that  there  was  evidence  upon 
"^liich  a  jory  might  reasonably  have  found 
"^liai  the  tnun  had  come  to  a  final  stand- 
^^iU.     It  was  proved  that  it  did  not  move 
^Mgain  until  after  the  accident,  and  that  it 
_^£bBn  proceeded  on  its  journey,  and  there 
nothing  to  shew  that  it  was  ever 
to  be  pat  back,  or  that  the  pas- 
were  told  to  keep  their    seats. 
if  it  had  so  finally  stopped,  was 
lere  evidence  that  the    aocident  aroso 
negligence  on  the  part  of  the  de- 
P     As  to  that  we  must  take  into 
^^^nuideration  all  that  occurred,  that  is  to 
ij  the  fibct  that  the  train  in  stopping 
beyond  the  platform,  that  the  night 
dark,  and  that  there  was  no  light 
"^rithin  fivty  &et  of  the  spot  where  the 


accident  occurred,  and  that  no  warning 
was  given  or  anything  said  as  to  the 
passeugers  keeping  their  seats.  I  think 
all  this  was  evidence  of  negligence  to  go 
to  the  jury,  and  although  we  are  to  draw 
inferences  of  fact,  I  agree  with  my 
brother  Brett  that  we  cannot  put  our- 
selves in  the  position  of  a  jury  to  all 
intents  and  purposes.  Had  I  been  on  the 
jury  I  should  have  foxmd  the  defendants 
had  been  guilty  of  negligence  on  the 
ground  of  want  of  light  and  of  the  ab- 
sence of  any  warning  to  the  passengers, 
and  I  should  also  have  found  that  there 
had  been  no  contributory  negligence  on 
the  part  of  the  plaintiff.  I  therefore  agree 
that  this  rule  should  be  made  absolute. 

HoNTMAN,  J. — I  am  of  the  same  opinion. 
I  do  not  think  that  the  calling  out  the 
name  of  the  station  is  an  invitation  to 
alight  so  as  to  be  of  itself  evidence  of 
negligence,  but  I  agree  with  what  was  said 
by  my  brother  Keating  in  Bridges  v.  The 
North  London  Railway  Company  (1),  that 
if  the  train  stops  afterwards  it  amounts  to 
a  notice  that  that  is  the  place  for  pas- 
sengers to  that  station  to  get  out.  1  also 
agree  that  overshooting  the  platform  is 
not  alone  evidence  of  negligence,  but 
where  there  has  been  as  here  an  over- 
shooting of  the  platform,  a  dark  night 
and  no  warning  from  any  of  the  defend- 
ants' servants  against  alighting,  I  think 
there  is  evidence  of  negligence  on  which  a 
jury  mightact.  In  the  present  case,  if  I  had 
been  on  the  jury,  I  should  have  found  that 
there  was  negligence  by  the  defendants 
and  no  contributory  negligence  on  the 
part  of  the  plaintiff'.  The  case  of  Lewis 
V.  The  London,  Chatham  and  Dover  RaiU 
way  Company  (2)  is  very  different  from 
the  present  case  as  there  the  train  had 
not  come  to  a  final  stand-still. 

Rule  dbBolute. 


Attorneys— Hy.  AirJ,  for  plaintiff  Baxters  &  Co.| 

for  defendants. 
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SMITH  AND  ANOTHER  V, 
EQQINTON. 


Lease — Assignee  of  Reversion — Teiiant  to 
Mortgagor  in  Possession — Evidence  of  New 
Tenancy — 32  Hen,  8.  o.  84. 

The  prindphy  that  the  assignee  of  a  re* 
versioti  is  not  hound  hy  the  terms  in  a  lease 
not  tmder  seal,  applies  where  the  demise  is 
of  three  windows  in  a  factory,  with  the 
stiptUation  that  the  lessor  shall  provide 
steam  power. 

The  question^  whether  the  assignee  of  a 
reversion  has  adopted  the  terms  of  the  de- 
mise entered  into  hy  his  assignor^  is  one  of 
fducit  and  is  to  he  disposed  of  hy  the  jury. 

B.  demised^  hy  an  instrument  not  under 
seal,  three  windows  in  a  factory  to  the 
plaintiff,  and  stipulated  to  supply  steam 
power,  B,  at  the  time  of  the  demise 
was  mortgagor  in  possession.  His  mort- 
gagees  sold  to  the  defendant,  who  did  not 
accept  rent  from  the  plaintiffs,  hut  continued 
to  supply  steam  power,  Stihsequently  a 
dispute  arose  as  to  the  terms  upon  which 
the  plaintiffs  sJiould  continue  tenants  of 
the  defendant,  who  thereupon  cut  off  tlie 
steam  power,  Tlie plaintiffs  having  sued  the 
defendant  for  cutting  off  the  steam  power, 
— Held,  thai  no  action  would  lie  against 
the  defendant. 

The  first  connt  of  the  declaration  stated 
that  the  plaintiffs  became  and  were  tenants 
to  the  defendant  of  a  certain  portion  of  a 
laoo  factory  of  the  defendant,  at  the  yearly 
rent  of  55Z.  ISs.,  payable  quarterly,  on  the 
terms  amongst  others  that  the  defendant 
should  provide  sufficient  steam  power  to 
work  and  drive  three  machines  of  the 
plaintiffs  erected  on  the  said  portion  during 
twenty  hours  per  day,  during  the  said  ten- 
ancy, the  said  tenancy  to  continue  until 
the  same  should  have  been  determined 
by  six  calendar  months'  previous  notice 
to  be  given  by  either  party ;  and  all  things 
were  done  and  happened,  and  all  times 
elapsed,  and  all  conditions  were  fulfilled 
necessary  to  entitle  the  plaintiffs  to  have 
the  said  terms  observed  by  the  defend- 
ant, and  to  maintain  this  action  in  respect 
of  the  breach  hereinafter  mentioned.  Yet 
the  defendant,  during  the  said  tenancy, 
and  without  any  such  notice  as  aforesaid 
Laving    been    given,   discontinued     the 


of  I 


supply  of  the  said    steam  power, 
wholly  refused  any  longer  to  supply 
same,  whereby  the  machines  of  the  p' 
tiffs  were  brought  to  a  standstill,  and 
plaintiffs  were  compelled  to  disoonti 
their    business,   and  remove   their 
machines,  and   to  dismiss    their  w^ 
people,  at  a  great  expense,  and  losi^ 

E refits  they  would  oiJierwise  have 
y  their  said  trade  and  the  worr 
the  said  machines,  and  were  compelL 
rescind  the  contracts  they  had  prevm. 
entered  into,  and  were  put  to 
pense  in  and  about  the  removal 
said  machines. 

Second  count. — And  the  plaintiSi 
sue    the    defendant    for    that,    izi 
sideration  that  the  plaintiffs  wo 
come  and  continue  tenants  to  the  d 
ant,  until  the  sai^  tenancy  should  Z^ 
been  determined  by  six  calendar  m 
notice  to  be  given  by  either  party, 
certain  portion  of  a  certain  factor^^J^  y^ 
the  defendant,  and  would  remove  cer*  — ^"^^^^ 
machines  of  the  plaintiff  into   and 
them  upon  the  said  factory  of  the  def^ 
ant,  the  defendant  promised  the  pl^^ 
tiffs  that  he  would,  during  the  said 
ancy,  supply  sufficient  steam  pow»' 
drive  the  said  machines  during  tw^ 
four  hours  per  day,  and  all  things  were 
and  happened,  and  all  times  elapsed, 
all  conditions  were  fulfilled  necessai 
entitle  the  plaintiffs  to  a  fulfilment  o 
said  promise,  and  to  maintain  this 
in  respect  of  the  breach  hereinafter 
tioned.     Yet  the  defendant  did  not 
would,  during  the  said   tenancy, 
the  said  steam  power  as  aforesaid,  w 
by  the  plaintiffs  suffered  the  specie 
mages  in  the  first  count  mentioned. 

Third  count. — And  the  plaintiffs 
sue  the  defendant  for  that  a  certaira. 
son  being  possessed  of  a  lace  fact 
premises  had  agreed  to  allow  the 
certain  portion  of  the  same  to  the  plaJ 
at  the  yearly  rent  of  bbl,  ISs,,  payable  ^ 
terly,on  the  terms,  amongst  others,  tb 
defendant  should  provide  sufficient  s 
power  to  work  and  drive  three  lace 
of  the  plaintiffs,  to  be  set  up  and  erec 
the  plaintiffs  in  the  said  portion  da 
twenty  hours  per  day  during  the  cent— ^-'^O' 
ance  of  the  said  arrangement,  which      ^'^'^ 
to  continue  until  the  same  shonU       ^ 
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det^ennined  by  six  calendar  months'  pre- 
ri€yjia  notice  to  be  given  by  either  purty. 
A^xxd  afterwards,  and  before  the  plaintiffs 
hsa^.  set  ap  and  erected  the  said  lace  ma- 
cimJ.xie8  in  the  said  portion,  a  contract  was 
-^i^red  into  by  and  between  the  owners 
the  said  fSustory  and  the  defendant  for 
^  sale  by  the  said  owners  to  the  defend- 
of  the  said  lace  factory  and  premises, 
the  said  portion,  whereof  the 
iiitifiB  had  notice;  and  thereupon,  in 
deration  that  the  plaintiffs  wonld 
up  and  erect  the  said  lace  machines 
tixe  said  portion  of  the  said  factory, 
defendant  promised  the  plaintiffs 
the  said  porchase  should  have  been 
pleted,  to  continue  the  said  arrange- 
rs as  if  the  defendant  had  been  5ie 
contracting  party,  and  to  continue 
ide  sufficient  steam  power  to  work 
diye  the  said  machines  during  twenty 
per  day,  until  the  said  arrangement 
5>i&]d  haye  been  determined  as  afore- 
according  to  the  said  terms  so  agreed 
^fiiresaidv  And  although  the  plamtiffs 
rdingly  set  up  and  erected  the  said 
machmes  in  the  said  portion  of  the 
factory,  and  the  defendant's  said 
^^robase  was  completed,  and  all  things 
done  and  happened,  and  all  times 
,  and  all  conditions  were  fulfilled 
^r^^^^^issaiy  to  entitle  the  plaintiffs  to  a 
-.^^filment  of  the  said  promise  by  the  de- 
^!?*^4ant,  and  to  maintain  this  action ;  and 
^^«U>ngh  the  said  arrangement  was  not 
^^^^arnined  as  aforesaid ;  yet  the  defend- 
made  de&ult  in  supplying  the  said 
power  according  to  the  said  terms, 
»^-^  wholly  refused  so  to  do,  where- 
?^   the  plaintifis  have  suffered  the  special 

Kiage  in  the  first  count  mentioned. 
^^^  ^l^eas. — As  to  the  first  count.   That  the 
5^*^intiff8  did  not  become  and  were  not 
^^ants    to  the  defendant  of   the   said 
upon  the  terms  alleged. 
^   Second.  As  to  the  first  count.   That  he 
^  not  discontinue  the  supply  of  the 
^d  steam  power,  or  wholly  refuse  any 
^iger  to  supply  the  same  as  alleged. 
*rhird.  As    to  the  second    and    third 
That  he  did  not  promise  as  al- 


Foarth.  As  to  the  second  count.  That 
^^  did  during  the  said  tenancy  supply 
^^0  add  steam  power. 


Fifth.  As  to  the  third  count.  That 
the  said  certain  person  had  not  agreed 
to  allow  the  use  of  the  said  premises  to 
the  plaintiffs  on  the  terms  alleged. 

Sixth.  AlS  to  the  third  count.  That 
the  said  purchase  was  not  completed  as 
alleged. 

Seventh.  As  to  the  third  count.  That 
he  did  not  make  default  in  supplying  the 
said  steam  power,  nor  did  he  refuse  so  to 
do  as  alleged. 

Joinder  of  issue. 

The  case  came  on  for  trial  at  the 
Summer  Assizes,  1873,  for  Nottingham- 
shire, and  the  following  were  the  material 
facts: 

The  factory  mentioned  in  the  declara- 
tion was  situate  in  Woolpack  Lane,  Not- 
tingham, and  in  June,  1872,  belonged  to 
George  Bridgett,  as  mortgagor,  and  on 
the  30th  of  that  month  he  let  standing 
room  for  three  machines,  together  with 
steam  power  to  the  plaintiffs.  The  in- 
strument of  demise  was  not  under  seal 
and  was  as  follows. 

"  The  lessor  agrees  to  let,  and  the 
lessees  agree  to  take  three  windows  in 
room  No.  3  in  the  lessor's  factory,  in 
Woolpack  Lane,  Nottingham,  the  lessor 
to  provide  steam  power  for  the  said  room, 
at  the  yearly  rental  of  55Z.  18s.,  com- 
mencing on  Juno  24,  1872,  and  to  con- 
tinue at  that  rate,  the  lessor  to  provide 
steam  power  during  twenty  hours  per 
day,  excepting  the  holidays  hereinafter 
mentioned,  but  no  charge  for  loss  or 
stoppage  shall  be  allowed  as  a  claim  in 
case  of  accident  to  engine,  boiler,  or 
gearing.  The  lessor  is  empowered  at  all 
reasonable  times  to  have  access  to  the 
room  to  oil  the  shafting  and  gearing  and 
inspect  the  condition  thereof.  The  holi- 
days shall  be  the  usual  factory  holidays, 
viz.,  two  days  at  Easter,  three  days  at 
Whitsuntide,  two  half  days  at  the  sam- 
mer  races,  three  days  at  the  October 
fair  and  three  days  at  Christmas,  and 
any  other  holiday  made  by  royal  pro- 
clamation. The  lessor  to  pay  all  rates 
and  taxes.  The  tenancy  to  be  determined 
by  either  party  on  six  months'  previous 
notice  from  the  lessor,  and  on  six  months 
from  the  lessees,  terminating  same  time 
of  year  the  tenancy  commences;  upon  each 
of  the  usual  quarterly  days  the  said  rent 
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is  to  be  made  payable  by  fonr  eqnal 
quarterly  payments.  Bat  in  the  event  of 
the  said  lessees  becoming  bankrupt  or  in- 
solvent, or  in  case  the  lessor  should  be 
compelled  to  distrain  for  non-payment  of 
rent,  the  lessor  shall  be  at  liberty,  but 
not  compelled  to  determine  the  said 
tenancy  and  this  agreement  by  giving  the 
lessees  or  one  of  them,  or  leaving  on  the 
premises  in  their  tenancy  a  notice  in 
writing  to  quit  the  same  in  one  week's 
time  from  the  date  of  such  notice,  at  the 
expiration  of  which  Ume  the  said  tenancy 
shall  cease,  and  this  agreement  is  abso- 
lutely to  determine,  and  in  case  of  such 
notice  or  of  a  distress,  not  only  for  the 
rent  due  up  to  the  last  preceding  quarter 
day,  but  also  for  the  proportion  of  the 
then  current  quarter  down  to  the  day  of 
distraining  for  the  same ;  as  witness,  &c.^* 

Bridgett,  in  1870,  had  mortgaged 
the  factory  to  the  trustees  of  the  Not- 
tingham Permanent  Benefit  Building 
Society,  but  he  omitted  to  pay  the  in- 
terest. On  the  21st  of  August,  1872, 
through  Messrs.  Wells  and  Hind,  their 
solicitors,  the  society  gave  notice  to  the 
tenants  of  the  factory,  including  the 
plaintiffs,  that  they  were  mortgagees  and 
forbade  the  plaintiffs  to  pay  rent  to  any 
one,  except  to  their  agent.  In  September 
the  society  sold  the  factory  to  the  defend- 
ant, and  the  purchase  was  to  be  com- 
pleted on  the  25th  of  December,  1872. 
At  the  end  of  September,  1872,  the  fol- 
lowing notice  was  sent  by  the  solicitors 
of  the  society  to  the  plaintiffs — "  We 
do  hereby  give  you  notice  to  quit  and 
deliver  up  to  us  on  the  25th  of  December 
next,  or  at  such  other  time  as  your 
tenancy  shall  expire  next  after  the  end  of 
three  calendar  months  from  the  date  of 
this  notice,  the  quiet  and  peaceable  pos- 
session of  all  those  standings  for  machines 
in  room  No.  3,  and  all  other  hereditaments 
and  premises  whatsoever.  This  notice  is 
given  to  you  as  an  act  of  courtesy,  but 
without  admitting  your  right  to  notice 
from  the  mortgagees.'*  The  purchase  by 
the  defendant  was  not  completed  until 
February,  1873. 

In  November  the  plaintiffs  paid  rent  to 
the  trustees  througn  their  agent,  Mr. 
Thornton,  and  again  on  the  4th  of  Feb- 
ruary.   In  November,  1872,  one  of  the 


plaintiffs  met  the  defendant  wlio  es 
his  willingness  to  allow  them  to  re 
the  factory,  but  stated  that  he  shi 
quire  them  to  hold  under  a  fresl 
ment.  On  the  13th  of  May  the 
ment  proposed  by  the  defendant  n 
mitted  to  the  plaintiffs  who,  li< 
objected  to  its  terms,  and  refrised 
it.  Payment  of  rent  was  offered 
plaintiffs  to  the  defendant,  and  i 
On  the  15th  of  May  the  steam,  poi 
cut  off ;  it  was,  however,  resantied 
26th  of  May,  the  action  being  com: 
on  the  22nd  of  May. 

The  jury  were  of  opinion  that  : 
tract  had  been  entered  into  betwi 
plaintiffs  and  the  defendant^  and 
their  verdict  for  the  defendant 
assessed  the  damages  contingently 

In  Michaelmas  Term,  1873,  a  re 
obtained  to  enter  the  verdict  f 
plaintiffs  on  the  ground  that  the 
evidence  upon  which  the  Judge 
have  directed  the  jury  that  they  oi 
find  that  the  defendant  was  boond 
termsof  theoriginal  tenancy,  indepei 
of  any  new  or  express  contract  betw 
parties :  or  for  a  new  trial  on  the  j 
of  misdirection,  first,  in  leaving 
jury  as  the  question  in  the  cause  n 
there  waa  a  new  and  binding  agv 
between  the  parties  for  the  oonti: 
of  the  supply  of  steam  power.  Sei 
in  directing  the  jury  to  restri 
damages  to  the  date  of  issuing  tli 
Thirdly,  in  not  directing  the  jury 
all  events  the  plaintiffs  became  lii 
and  ought  to  have  had  notice  and  : 
able  time  afterwards  to  remove  th( 
chincry ;  and  also  on  the  ground  tl 
verdict  was  against  tho  weight  • 
dence. 

Field  and  G.  Sills  shewed  cause 
defendant  being  assignee  of  the 
sion  is  not  bound  by  the  terms 
demise  entered  into  between  the  pi 
and  Bridget,  for  it  w*as  not  a  lease 
seal — Standeti  v.  Ghrismas  (1),  fl^ 
Case  (2),  Fhillips  v.  MiUer  (8) 
question  whether  the  defendant  \ 
cognised  the  plaintiffs  as  his  tenai 

(1)  10Q.B.  Rep.  135;  s.  c.  16  Law 
(n.s.)  Q.B.  265. 

(2)  1  Smith's  L.C.  4th  ed.  36, 

(3)  Ante^  p.  74. 
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»    of  fisbct^  and  the  finding  of  the  jury 
poses  of  it. 

^ig^  Seymour  and  Beasley  in  support 
tlie  rale.— Even  if  the  Court  think  that 
0  principle  of  Standen  y.  Ohrismas  (1) 
pnes  to  this  case,  jet  the  Judge  ought 
liave  directed  the  jury  that  the  de* 
adant  had  adopted  the  terms  of  the 
nnisehy  Bridget.  The  supply  of  steam 
»wer  from  February  until  it  was  cut  off 
L  liay  was  very  strong  evidence  of  a 
)OOgnition  of  the  plaintiffs  as  tenants. 
h$dBWorth  v.  Simpsmi  (4)  in  its  principle 
itpports  the  plaintiffs'  case.  Gornish  v. 
ihMt  (5)  shews  that  the  plaintiffs  were 
il  least  in  the  position  of  licensees,  and 
ought  to  have  been  allowed  a  reasonable 
time  to  remove  their  machinery  before 
fte  steam  power  was  cut  off. 

EiiTiHO,  J. — ^This  was  an  action  brought 
tgKBBt  the  defendant  upon  an  alleged 
^Qoinct  between  him  and  the  plaintiffs 
that  be  should  supply  steam  to  certain 
■iduseiy  in  a  portion  of  a  iia>ctory ;  the 
pUntiffs  complained  that  the  steiun.had 
"tm  eat  off.  The  following  is  a  short 
^Mement  of  the  facts  in  the  case. 

h  June,  1872,  George  Bridgett  de- 
*M  to  the  plaintiffs  three  windows  in 
^  looni  of  a  factory,  and  undertook  to 
f^ffy  steam  for  the  plaintiffs'  machinery 
^  De  placed  in  the  room.  The  hire  of 
^  windows  and  the  remuneration  for 
J^  Ripply  of  the  steam  power  were  in- 
**^iei  m  one  sum.  The  demise  created 
'  }<early  tenancy,  and  was  det.erminable 
y^  a  six  months'  notice.  At  the  time  of 
^^loog  the .  demise,  Bridget  had  mort- 
Kflsd  the  feretory  to  the  trustees  of  a 
colliding  society,  and  was  merely  mort- 
?^gQr  in  possession :  therefor  the  mort- 
^^geoB  were  not  in  any  way  bound  by  the 
*8U8e  by  Bridget.  Afterwards  the 
i^cirtgagees  entered  into  a  contract  for  a 
ale  of  &e  factory  to  the  defendant.  The 
'^inal  contract  for  the  sale  was  made 
^  the  month  of  September,  1872,  but 
^  conveyance  was  not  executed  until 
^I4th  of  February,  1873.  After  the 
^'itiae  had  been  made  the  mortgagees, 

C{)  1  Cr.  H.  &  B.  834 ;  s.  c.  4  Law  J.  Rep.  (n.s.) 

>^)  89  Law  J.  Rep.  (k.8.)  G.F.  202 ;  s.  c  Law 
^  6  0^.334. 


that  is,  the  trustees  of  the  Building 
Society,  did  intervene,  and  they  gave  to 
the  present  plaintiffs  notice  to  quit,  and  it 
seems  that  they  having  entered  into  the 
agreement  to  sell  to  the  defendant,  un- 
dertook that  the  factory  should  be  clear 
of  any  tenancy  by  the  following  month 
of  December.  Accordingly,  they  gave 
notice  to  the  plaintiffs  to  quit  at  the  follow- 
ing Christmas  or  at  such  other  time  as 
their  tenancy  should  expire  after  the  end 
of  three  calendar  months  from  the  date  of 
the  notice ;  no  doubt  they  admitted  in 
that  notice  that  a  tenancy  had  existed. 
They  also  received  from  the  plaintiffs  rent 
on  account  of  the  quarters  ending  at 
Michaelmas  and  Christmas.  The  notice 
stated  that  it  was  given  to  the  plaintifis 
as  a  matter  of  courtesy  and  without  ad- 
mitting their  right  to  it  as  against  the 
mortgagees.  A  good  deal  of  discussion 
took  place  before  us  as  to  how  far  what 
the  mortgagees  had  done,  had  had  the 
effect  of  a  recognition  and  adoption  by 
them  of  the  tenancy  created  by  the  mort- 
gagor ;  and  it  appears  to  me  that  if  it  was 
material  to  enquire  into  this  matter  there 
was  strong  evidence  against  the  mort- 
gagees that  they  had  recognised  the  pre- 
vious tenancy,  notwithstanding  the  kind 
of  protest  annexed  to  the  notice  to  quit ; 
but  for  the  reasons  hereinafter  mentioned 
it  is  not  at  all  necessary  to  consider  the 
effect  of  the  acts  done  by  the  mortgagees 
with  reference  to  the  plaintiffs'  occu- 
pation. 

The  factory  has  been  conveyed  to  the 
defendant,  and  an  order  to  enable  the 
plaintiffs  to  succeed  the  defendant  must 
be  fixed  with  a  contract  to  supply  them 
with  steam-power ;  for  if  he  cannot,  the 
averments  in  the  declaration  will  not  bo 
proved. 

The  plaintiffs  have  attempted  to  make 
the  defendant  liable  upon  a  supposed 
contract  in  two  ways.  First,  it  was  urged 
that  the  terms  of  the  demise  entered  into 
between  the  mortgagor  and  the  plaintiffs 
had  been  recognised  by  the  mortgagees, 
and  had  passed  with  the  reversion  to  the 
defendant,  and  that  he  had  become  bound 
by  all  the  terms  of  that  demise.  My 
brother  Honyman,  before  whom  the  case 
was  tried,  was  of  opinion  that,  inasmuch 
as  at  common  law  the  stipulations  con- 
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iiicl  that  the  role  in  this  case  ought  to  be 
[iacsharged. 
Groye,  J. — I  am  of  the  same  opinion. 
le  first  question  is,  did  the  stipulations 
tihe  demise  firom  Bridgett^  ihe  mort- 
_  to  the  plaintiffs  pass  with  the 
m^eratm?  The  simple  answer  is  that 
lue  demise  was  not  hj  deed,  and  that  the 
l^ntnte  32  Hen.  8.  c.  34  does  not  apply. 
ftyatf  this  point  has  hardly  been  con- 


A  second  question  is,  whether  the  de- 

Bffndant  recognised  the  lease  granted  by 

ilie  mortgagor  to  tiie  plaintiffs.    I  wish 

to  remark  that  some  evidence  exists  of  a 

fooognition  by  the  mortgagees.  It  appears 

that  they  received  rent  from  the  plaintiffs, 

Mid  did  for  a  time  continue  to  supply 

■fceam  power.      It  may  be  an  arraable 

^inflation,  whether  it  may  be  inferred  from 

ttioe  circumstances  that  a  tenancy  was 

ccniiitated  between  the  mortgagees  and 

ih«  jdsintiffs;    but  this  becomes    quite 

imaaterial,  unless  by  operation  of  law  or 

hj  lome  Bct  of  the  defendant  the  supposed 

^^Bcogaition  of  a  tenancy  by  the  mortga- 

S^Bi  became  in  turn  a  recognition  of  the 

W*incy  by  the  defendant.    It  has  been 

^'gned  that  recognition  by  the  defendant 

J*  to  be  inferred  because  the  defendant, 

Dy  the   hands  of  the    mortgagees,   had 

'^^ved  rent    firom  the  plaintiffs.     The 

^'^iwer  is,   that  at  the  tune   when    the 

I^Qttgagees    received    the  rent,  the  de- 

^itdant  was  not  the  owner  of  the  factory ; 

^^  rent  was  received  by  the  mortgagees 

^^^fiire  the  conveyance  to  the  defendant, 

J^J^  therefore  they  were  not  his  agents. 

*^ey  received  it  on  their  own  account, 

2|^  they  could  not  bind  him.     An  at- 

^^pt  has  been  made  to  shew  that  before 

7^  conveyance  the  ^defendant  admitted 

^^  the  plaintiffs  were  tenants.     I  do  not 

^*^ixxk  that  there  is  any  evidence  of  that; 

^^,  moreover,  if  there  were,  the  admis- 

^^^  would  not  bind  the  defendant,  as  he 

^%9  not  the  landlord. 

A.  further  question  has  been  raised, 
^^'Itely,  whether  the  defendant  himBclf 
"^^ognised  the  original  demise  at  a  time 
^^«n  his  recognition  would  bo  valid,  and 
^^^ether  he  thereby  created  a  fresh  con- 
*^«t  upon  the  terms  of  the  former  agree- 
^^&L  It  seems  to  me  that  the  defendant 
^^  not  adopt  the  stipulations  in  the 
>rxw  Skbies,  48.— C.P. 


original  demise,  and  that  he  did  not  in- 
graft them  into  a  new  agreement.  Every, 
case  of  this  description  jus  to  be  decided 
by  the  verdict  of  a  jury,  and  an  instance  of 
the  law  here  applicable  is  to  be  found  in 
Buckworih  y.  Simpson  (4).  In  the  present 
case  the  only  piece  of  £Etir  and  reason- 
able evidence  in  favour  of  the  plaintiffs 
was  that  the  defendant  supplied  them  for 
some  time  with  steam ;  but  the  question 
to  be  decided  is  not  whether  there  was. 
some  evidence  of  an  adoption  of  the 
former  demise  by  the  defendant,  but 
whether  there  was  such  a  preponderance 
of  proof  in  favour  of  the  plaintiffs,  that 
the  verdict  was  clearly  wrong.  For  some 
time  the  defendant  negotiated  with  the 
plaintifi&,  although  they  did  not  adopt  the 
demise  by  the  mortgagor,  but  endeavoured 
to  enter  upon  a  new  contract  with  the 
defendant.  Daring  the  negotiation  he 
allowed  the  plaintiffs  to  have  the  use  of 
the  steam  power ;  but  it  does  not  follow 
that  the  relationship  of  landlord  and  tenant 
existed.  On  the  other  hand,  there  was 
strong  evidence  to  shew  that  the  defend* 
ant  had  not  adopted  the  demise  by  the 
mortgagor,  that  from  the  first  he  had 
prot^t^  against  it,  that  he  had  produced 
the  draft  of  a  new  demise  to  which  the 
plaintiff  objected ;  the  parties  were  not 
ad  idsniy  and  were  discussing  what  con- 
tract they  should  enter  upon.  The  de- 
fendant stood  upon  his  rights ;  and 
although  he  allowed  the  plaintiffs  to 
remain  in  the  factory,  yet  it  was  only  on 
the  condition  that  they  should  accept  his 
terms.  He  did  not  supply  the  steam  upon 
the  terms  of  the  old  demise,  but  with  the 
intention  that  a  new  agreement  should  be 
arrived  at.  I  think  that  the  balance  of 
evidence  was  in  favour  of  the  defendant, 
but  at  all  events  it  was  a  question  for  the 
jury,  and  I  cannot  perceive  any  mis- 
direction on  the  part  of  the  learned  Judge, 
nor  any  obligation  to  direct  a  verdict  for 
the  plaintiffs.  I  think  the  finding  right. 
I  need  not  say  anything  as  to  the  question 
of  damages. 

HoNYMAN,  J. — I  am  of  the  same  opinion. 
I  do  not  make  any  remark  upon  any  in- 
ference which  the  jury  might  have  drawn 
from  the  receipt  of  rent  by  the  mortga- 
gees, for  it  is  quite  immaterial.  As  the 
demise  to  the  plaintiffs  was  not  under 

V 


146 


OOXJBT  OP  COMMON  PLEAS : 


sealf  its  tenns  did  nofc  bind  the  assignee 
of  the  reversion,  and  the  evidenoe  did  not 
shew  that  the  defendant  had  made  afresh 
agreement  adopting  the  terms  of  the  old 
demise.  I  do  not  think  that  the  verdict 
onght  to  be  entered  for  the  plaintifis. 

It  has  been  argued  that  a  new  trial 
onght  to  be  allowed.  But  I  asked  the 
jnrj  whether  the  defendant  either  adopted 
the  former  demise  or  entered  into  a  nesh 
contract  between  himself  and  the  plain- 
tiffs to  abide  by  the  terms  made  by  either 
Bridgett  or  the  mortgagees.  Tne  jmy 
answered  that  question  in  the  negative. 
An  admission  was  made  by  one  of  the 
plaintiffs  upon  cross-examination  which 
seemed  wholly  to  dispose  of  the  case  as 
to  this  point.  He  s^ted  that  when  he 
asked  the  defendant  whether  he  and  his 
co-plaintiff  were  to  remain  in  the  factory, 
the  defendant  said,  "  Yes,  yon  may ;  but 
it  mnst  be  on  terms  similar  to  those  under 
which  I  occupied  the  former  mill."  I 
should  have  tnought  the  jury  wrong,  if 
they  had  found  that  a  new  agreement  had 
been  arrived  at.  It  is  unnecessary  to  say 
anything  as  to  the  question  of  damages. 

It  has  been  argued  that  the  plaintiffs 
were  licensees ;  but  at  the  trial  it  was  not 
seriously  cont^ded  that  the  jury  ought 
to  be  directed  that  a  license  had*  been 
granted  to  the  plaintiffs,  by  virtue  of  which 
a  reasonable  time  ought  to  have  been 
allowed  them  to  remove  their  machinery 
and  to  hire  another  workshop.  The 
plaintiffs'  counsel  did  mention  the  ques- 
tion ;  but  I  pointed  out  that  the  plaintiffs' 
machinery  was  brought  into  the  defend- 
ant's &ctory  in  the  teeth  of  th^  defendant's 
servants.  The  matter  was  thereupon 
dropped.  I  think  it  extremely  inconve- 
nient that  the  subject  should  be  revived. 
Counsel  ought  not  to  argue  iliat  I  had 
omitted  to  leave  a  question  to  the  jury 
when  it  was  abandoned  at  the  trial.  I 
am  therefore  of  opinion  that  the  rule 
ought  to  be  discharged. 

Bute  discharged. 

Attorneys— G.  L.  P.  Eyre  k  Co.,  agents  for  D. 
W.  Heath,  Nottingham,  for  the  plaintiffs; 
Aldridge  &  Thorn,  agents  fur  Acton,  Notting- 
ham, for  the  defendant. 
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Contract  in  Writing — Letters — 
plete  Contract — Parol  Evidence-^ 
Trade. 

When  letters  contain  certain  tern 
may  form  the  basis  of  a  contra^st^  ii 
sary  to  ascertain  from  tlie  letters 
the  terms  are  finally  arrived  at,  am 
are  noty  verbal  evidence  is  admissibh 
that  a  dAffererd  contract  has  been 
into. 

The  plaintiff  proposed  by  letter 
into  the  defendants  service  as  salesm 
term  of  service  was  to  be  for  one  ye 
a  list  of  customers  was  to  be  drawn  k 
defendant  replied  by  letter  stating  ; 
terms  of  the  plalntiff^s  letter  requin 
ther  definition^  but  requesting  him 
on  on  appointed  day.  The  plainHff 
upon  the  defendant's  service,  btU  % 
missed  before  the  expiration  of  t 
unth  a  month's  notice.  The  plaint^ 
sued  for  a  wrongful  dismissal,  al  i 
evidence  was  tendered  of  a  custom 
miss  salesmen  at  a  mofith^s  noti 
Judge  rejected  the  evidence,  on  the 
that  the  letters  contained  a  comjpl 
tract  in  writing : — ^Held,  that  the  i 
was  admissible,  as  the  contract  in  th 
was  incomplete. 

The  first  count  of  the  declaration 
that  it  was  mutually  agreed  byi 
tween  the  plaintiff  and  ti^e  defendi 
the  plaintiff  should  serve  the  dd 
and  that  the  defendant  should  ret 
employ  the  plaintiff  in  his  servi< 
certain  capacity,  and  at  and  for 
salary  and  commission  then  agrei 
between  them,  for  one  year,  and  al 
the  plaintiff  entered  upon  the  said 
under  and  in  pursuance  of  the  sait 
ment,  and  so  continued  therein  fa 
of  the  said  year,  and  performed  al 
tions  precedent,  and  all  things  we 
and  happened  necessary  to  enti 
plaintiff  to  be  retained  and  empl 
such  service  on  the  terms  aforesaid 
the  remainder  of  the  said  year : 
defendant  before  the  expiration 
said  year  wron^Mly  dismissed  th 
tiff  from  the  said  service,  and  ref 
retain  and  employ  the  plaintiff 
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foT'  the  remainder  of  the  said  year. 
Wlicreby  the  plaintiff  was  prevented 
from  earning  his  said  salary  and  com- 
mission which  he  would  have  derived 
from  being  retained  and  employed  in  the 
said  service  for  the  remainder  of  the  said 
jeAzr,  and  remained  for  a  long  time  nn* 
ein  ployed. 

Xhe*  second  connt  stated  that  the  plain. 
tifiT  sned  the  defendant  for  money  payable 
by  the  defendant  to  the  plaintiff  for  the 
woT-k,  journeys  and  attendances  of  the 
pla.intiff  by  him  done,  performed  and  be- 
stovrcd  as  the  salesman  and  agent  of  the 
defendant^  and  otherwise  for  the  defend- 
ant; at  his  request,  and  for  commission 
and  reward  due  from  the  defendant  to  the 
pla.intiff  in  respect  thereof,  and  for  money 
foixnd  to  be  due  from  the  defendant  to 
the  plaintiff  on  accounts  stated  between 
them. 

Fleas — 1.  As  to  the  first  count,  that  it 
^^H«  not  agreed  as  alleged.    2.  As  to  the 
^'^t  count,  that  the  pla^tiff  did  not  enter 
Apcn  the  said  service,  nor  did  he  continue 
therein  as  alleged.     3.  As  to  the  first 
count,  that  the  plaintiff  was  not  ready 
^^d  willing  to  continue  in  the  said  service 
^<5cording  to  the  terms  of  the  said  con- 
^^■'act.    4.  As  to  the  first  count,  denial  of 
'^^  breach.     5.  As  to  the  first  count,  that 
^fter  the  alleged  contract  and  before  any 
^**each  thereof  it  was  agreed  by  and  be- 
*?^een  the  plaintiff  and  the  defendant  that 
J^e  said  contract  should  be  rescinded,  and 
V^ey  then  rescinded  the  same  accordingly. 
^*-  As  to  the  first  count,  that  the  plaintiff 
,^^^me  and  was  the  servant  of  the  de- 
fendant, as  in  the  said  count  mentionad. 
^  his  trade  or  business  of  a  manufactnyg 
^tid  calico  printer  upon  certain  terms  and 
^<^ording  to  a  certain  condition  annsxac 
^^  the  said  contract  by  the  general  nmm 
^^d  custom  in  that  behalf  of  and  fr  'it 
^id  trade  or  business  in  which  tht  ^ 
*^|ff  was  so  employed,  that  is  tour. 
^'*ther  of  the  said  parties  might  dsse 
^  ^^  said  service  upon  giving  to  tit 
^f  them  one  calendar  montL's  aoztt  t 
*^*a  intention  so  to  do,  the  plainif  a  ^ 
^^eut  of  his  said  service  bo  baur 
^^ined,  and  upon  the  determfiasiai  t 
^^  becoming  and  being  entfiifjc  ir 
^^Om  the  defendant  a  proparaioe 
^f  his  salary  and  his 


aCT" 


the  time  of  the  eiulra&tr.  of  s^ch 
and  such  deieinfiai-.in:  zd  iLr 
vice.  And  the  aezez^ZLiz  skji  ' 
calendar  ni^ti  ref:  rr  ie  tjh:  kl 
the  said  serr::*  lti  r^rihti  z: 
and  errW  tlr  rl^z-iif  iiier^iz. 
dcfendazi.  zbt*  *-:  ziaz  j  iLJirnf  oix-: 
dar  moLil  i  iixist  x  ^i  ziji  iksi-zL. 
intentiac:  *  aTy^iiTrn*  bzal  vzr.  ti  clz  t 
the  said  sansL  tsii  i:  r" v^r  -.^  --u  -»  t.-^^ 
iiSxha^rxL,  ini  iiu  aski^iiiir:  ir  szj. 
after  tLe  fTjnaiT  a:  ii^  su::  '%^~  -.rr 
month  cifrrHrf  i:&  ixaiznif  r^m  zx 
said  ferrisK.  b&l  3H3s»:  t.  t^^-  r>-  - 
emplov  t*ft  "'g*-"^^^  zzis^en.  ▼•_--*:  -.   -« 
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be  allowed  to  me  on  all  eaEmal  sales  made 
in  your  warehouse  by  others  than  myself 
to  any  of  my  regnlar  list  of  customers. 

"  If  the  terms  herein  specified  are  in 
accordance  with  your  ideas,  kindly  con- 
firm them  by  return,  and  I  will  then  pre- 
pare to  enter  on  my  duties  at  your  ware- 
house on  Monday  morning  next,  and  trust 
by  energetic  and  persevering  work  to 
effect  a  mutually  fayourable  result  to  the 
engagement. 

**  Yours  respectfully, 

"A.  J.  Johnson. 

The  reply  of  the  defendant  was  as  fol- 
lows— 

*'  22nd  September,  1871. 

"  Dear  Sir, — Yours  of  yesterday  em- 
bodies the  substance  of  our  conyersation 
and  terms.  J£  we  can  define  some  of  the 
terms  a  little  clearer,  it  might  prevent 
mistakes ;  but  I  think  we  are  quite  agreed 
on  all.  We  shall,  therefore,  expect  you 
on  Monday. 

""Yours  truly, 

"  J.  Appleby. 

<<  P.S. — I  have  made  a  list  of  customers 
which  we  can  consider  together." 

The  defendant  supplied  the  plaintiff 
with  a  list  of  customers  upon  whom  he 
was  to  call,  and  the  plaintiff  entered  upon 
his  duties  on  the  25tn  of  September,  1871, 
and  on  the  3rd  otMay,  1872,  received 
the  following  notice — 

'*  Memorandum  for  Mr.  Arthur  J.  John- 
son, from  John  Appleby  A  Co. 

"  Sir, — ^We  hereby  give  you  notice  to 
leave  our  employment  in  one  month  from 

this  date. 

"  John  Appleby  &  Co." 

The  plaintiff  was  dismissed  at  the  end 
of  the  month. 

On  behalf  of  the  defendant  evidence 
was  tendered  of  a  custom  prevailing  in 
the  calico  trade  whereby  the  engagement 
of  a  salesman  by  a  manufacturer  might 
be  ended  by  either  party  upon  a  montiL's 
notice,  unless  a  special  time  had  been  de- 
termined upon. 

The  learned  Judge,  however,  thought 
that  the  letters  above  set  fort«h  consti- 
tuted a  hiring  for  one  year  certain,  and 
rejected  the  evidence  of  the  custom.  The 
jury  thereupon  found  a  verdict  for  the 
plamtiff,  with  65Z.  15«.  lOd.  damages. 

In  Michaelmas  Term  Pope  obteined  a 


rule  for  a  new  trial  on  the  gioimd  o 
proper  rejection  of  parol  evideiioe 
dered  on  behalf  of  the  defendant  to 
that  the  contract  between  the  partie 
not  wholly  contained  in  the  lettem  c 
21st  and  22nd  of  September,  and  wf 
then  a  completed  contract,  but  wi 
fact,  completed  at  a  subsequent  iiite 
between  the  plaintiff  and  the  de£aa 
and  before  the  service  was  entered 
Rogers  v.  Hadley  (1)  was  cited. 

HersoheU  (on  Feb.  6)  shewed  cai 
The  letters  of  the  2lBt  and  22nd 
tember  constituted  a  complete  ocn 
between  the  parties ;  it  was  an  agrei 
not  to  be  performed  within  a  yaai 
therefore  by  the  4th  section  of  the  Bi 
of  Frauds  must  be  wholly  in  wx 
For  the  defendant  it  was  proposed  i 
sert  a  term  that  the  engagement  i 
be  terminated  by  a  month's  notice 
the  hiring  was  ror  one  year  oertaii 
verbal  evidence  of  a  custom  to  dim 
a  month's  notice  contradicts  the  w 
documents,  and  therefore  is  inadmit 
Noble  V.  Ward  (2)  shews  that  »  ooi 
required  to  be  in  writing  by  the  Bi 
of  Frauds  cannot  be  varied  by  i 
testimony.  WaUia  v.  LitieU  (3)  was  t 
of  a  qtuui  escrow. 

Pope  and  Hoptoood,  in  support  ( 
rule. — ^It  is  admitted  that  a  wriitei 
tract  cannot  be  varied  by  parol ;  be 
question  here  is,  whether  the  letten 
tained  a  complete  contract ;  if  iliA 
not,  parol  evidence  is  admissible  i 
plain  how  matters  really  stood — MaH^ 
The  London  and  Bouin  Wetiem  22c 
Company  (4). 

[HoNTMAN,  J. — ^That  case  has  no  t 
cation  here ;  it  merely  shews  that  a 
may  be  added  by  parol  to  a  written 
tract,  provided  it  does  not  contradif 
contents  of  the  document.] 

The  words  in  the  plaintiff's  letteo 


(1)  2  Hurl.  &  C.  227;  s.  c.  82  Law  J 
(n.8.)  £xch.  241. 

(2)  36  Law  J.  Rep.  (k.s.)  Ezch.  Sl ;  in 
Chkmbor  s.  c  36  Law  J.  Rep.  (k.8.)  Exch. 

(3)  11  Com.  B.  Rep.  K.S.  369 ;  s.  c  81  ! 
Rep.  (n.9.)  C.P.  100. 

(4)  35  Law  J.  Rep.  (n.8.)  C^.  166 ;  s. 
Rep.  1  CJP.  886. 
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year  on  trial "  BUggesi  a  mere  pro- 


_^     LTIKO,  J.— The  real  question  to  be 
mded  in  this  case  is,  whether  the  letters 
le  2lBt  and  22nd  of  September  con- 
^-t^vited  a  complete  contract ;  for  if  they 
the  oontraot  oonld  not  be  varied  by 
^1,  and  the  evidence  of  the  alleged 
^±om  woold   be  inadmissible.     After 
.e  hesitation,  I  have  come  to  the  con- 
lion  that  the  letters  do  not  contain  a 
iplete  contract.     I  think  this  dear 
_     »n  analysing  their  contents.     It  was 
Bi^pnlated  by  the  plaintiff  that  a  list  of 
txt^bsnts  to  be  r^^nlarly  called  on  by 
WIS  to  be  made  and  corrected.    This 
that  something  remained  to  be  done 
i  fatore  time.     Further,  the  plaintiff 
to  receive  a  oonmiission  upon  orders 
to   "hd  g^ven  by  the  customers,  and  until 
tibej  were  ascertained  the  matter  was  not 
ooamlete.     The  defendant  did  not  simply 
oovii&ni  the  terms  contained  in  the  plun- 
tiflTs  letter,  he  wrote  doubtfully.     The 
appiqiriaite  -confirmation    would    have 
b«en  "  I  agree  to  your  terms."    The  de- 
fendant did  not  write  what  the  plaintiff 
f*cw|iiiied.    My  opinion  of  the  defendant's 
letior  is  that  it  did -not  contain  an  un- 
POgiditicmal  and  definitive  acceptance  of 
^Ii«  plaintiff's  terms.   I  think  that  the  con- 
^net  was  incomplete,  and  that  therefore 
^^^  eridence  of  the  custom  was  admis- 
*^Ue;  finr  as  no  contract  in  writing  had 
^*^tt  anrived  at,  the  objection  to  verbal 
evidence  cannot  be  sustained.    With  all 
^flpect  to  'the  opinion  of  my  brother 
^>^  I  think  that  his  view  at  the  trial 
erroneouSy  and  that  this  rule  for  a 
must  be  made  absolute. 


Gaovs,  J. — I  am  of  the  same  opinion. 

^^  question  iS|  whether  there  was  any- 

*^iog  equivocal ;  for  if  there  was,  the  con- 

^^  between  the  parties  was  not  com- 

^*€te.     The  defendant's  letter  does  not 

^^J^unt  to  an  unequivocal  acceptance  of 

^l^e  plaintiff's  terms,  for  the  conditions  of 

^^^  contract  required  to  be  further  con- 

^^^^Qired.     If  the  contract  leaves  something 

1^  arranged  at  a  subsequent  time,  the 

are  not  ad  idem.    It  is  by  no 

clear  that  the  intimation  to  the 

tiff  to  come  on  the  following  Mon- 


day carried  with  it  an  acceptance  of  the 
terms  in  his  letter;  it  might  well  be 
that  when  the  plaintiff  came  to  the  de- 
fendant's on  the  Monday,  a  disagreement 
would  arise  and  the  whole  arrangement 
would  fall  through.  The  postscript  in 
the  defendant's  letter  shews  that  some- 
thing remains  in  fieri.  If  the  terms  in 
the  plaintiff's  letter  clearly  expressed  the 
intention  of  the  parties,  there  would  be  no 
need  of  further  defining  them  as  is  pro- 
posed in  the  defendant's  letter;  he  evi- 
dently intended  that  it  should  be  clearly 
settled  between  them,  what  was  the  mean- 
ing of  the  contract  of  hiring.  The  wages 
mentioned  in  the  plaintiff's  letter  was  not 
the  only  mode  of  compensating  him  for 
his  services,  and  the  amount  of  his  re- 
muneration is  left  open  for  future  discus- 
sion ;  a  good  many  of  the  terms  were  left 
uncertain.  The  plaintiff  ought  to  have 
asked  whether  the  defendant  would  accept 
in  writing  the  terms  of  his  proposal;  and 
as  he  omitted  to  do  this,  he  took  the  risk 
of  disagreement. 

HoNYHAN,  J. — With  reluctance  I  come 
to  the  conclusion  that  this  rule  for  a  new 
trial  must  be  made  absolute.  The  ques- 
tion which  we  have  to  consider  is,  whether 
the  parties  arrived  at  a  definite  agreement 
by  the  two  letters.  The  defendant  is  not 
concluded  merely  by  his  signature  attached 
to  his  letter ;  it  is  for  the  Court  to  decide 
whether  the  contract  is  complete.  As  this 
is  a  contract  not  to  be  performed  within 
a  year,  it  must  be  in  writing,  and  varia- 
tion by  verbal  testimony  cannot  bo  al- 
lowed. The  difficulty  arises  from  the  fact 
that  the  defendant  in  his  reply  used  in- 
definite terms  instead  of  assenting  abso- 
lutely. The  defendant's  letter  merely 
indicates  a  general  acceptance  of  the 
plaintiff's  terms  subject  to  further  defi- 
nition. The  parties  were  never  ad  idem^ 
and  before  the  terms  were  completely 
settled  differences  arose. 

Bide  absolute. 


Attorneys— Pritchard,  Englofield  &  Co.,  agents  for 
Orundy  &  Kershaw,  Manchester,  for  plaintiff; 
Phelps  &  Sidgwick,  agents  for  Sale,  Shipnum  & 
Co.,  Manchester,  for  defendant. 
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»imt  the  defendant  is  willing  to  set 
DiflT  cfc^^ainst  the  plaintiff's  claim. 

•4.  As  to  the  claim  for  money  payable, 

indebted. 
Joinder  of  issoe. 

^CTbe  cause  came  on  for  4arial  at  the 
Sommer  Assizes,  1878,  be- 
Qoain,  J.,  and  the  following  appear 
the  material  facts  of  the  case. 
71ie  plaintiff  became  bound  to  the  de- 
Cpmrtant  by  the  articles    herennder  set 


*^  Thisindentore  witnesseth  that  Thomas 
.Al»bottt  fonnerly  of  Manchester,  but  now 
oC  Xiambonme,  in  the  parish  of  Chipping 
TaiTnhoame,  in  the  county  of  Berks,  doth 
pn.^  himself  apprentice  to  Frederick  Bates, 
of    lAmboume,  in  the  county  of  Berks, 
liorae-trainery  of  his  own  free  will  and 
of  ;his  father,  Thomas  Abbott,  to 
his  art  and  with  him,  after  the 
of  an  apprentice,  to  serve  from 
the  Slst  of  December,  1867,   unto  the 
Un  end   and  term  of  five  years  from 
ttifmce  next  following  to  be  fully  com- 
plete and  ended ;  during  which  t^rm  the 
i^id  ^>prentioe  his  master  faithfully  shall 
Mrve,  his  secrets  keep,  his  lawful  com- 
*^  OTBrywhere  gla^y  do,  and  ehaU 
oo  no  damage  to  his  said  master,  nor  see 
te   he  done  of  others,  but  to  his  power 
*h^  tall  or  forthwith  give  warning  to 
l^W  Bud  master  of  the  same,  and  shall 
'^ot  waste  the  goods  of  his  said  master, 
nor  lend  them  unlawfully  to  any.     He 
*^han  not  commit  fornication,  nor  con- 
^^M€i  matrimony,  within  the  said  term, 
'^haO  not  play  at  cards  or  dice  tables,  or 
*<^J  other  unlawfiil  games,  whereby  his 
^^id  master  may  have  any  loss  with  his 
^Wn  goods  or  others  during    the  said 
^^tn,  without  license  of  his  said  master ; 
^nd  he  shall  neither  bay  nor  sell,  and 
''un  not  haunt  taverns  or  playhouses, 
^or  absent  Jiimaftlf  from  his  said  1  ister's 
•*^iioe  day  or  night  unlawfully.     But  in 
^U  thinn  as  a  fiadthful  apprentice   ho 
*cuU  bdave  himself   towards  his  said 
^»itoi  and  all  his  during  the  said  term. 
^Jid  the  said  Frederick  Bates,  in  con- 
?^5^c>ati<ni   of    the    faithful     service    of 
^^,  apprentice,  in  the  art  of  a  horse- 
^^ber  which  ho  useth,  by  the  best  means 
^^  he  odn^  shall  teach  and  instruct,  or 
to  be  taught  and  instructed,  find- 


ing unto  the  said  apprentice  sufficient 
meat,  drink  and  the  undermentioned 
yearly  wages,  lodging  and  all  other  ne- 
cessaries, daring  the  said  term — for  the 
first  year  the  sum  of  four  pounds,  for  the 
second  year  the  sum  of  five  pounds,  for 
the  thirdyear  the  sum  of  six  pounds,  for 
the  fourth  year  the  sum  of  seven  pounds, 
and  for  the  fifth  year  the  sum  of  eight 
pounds.  And  for  the  true  performance 
of  all  and  every  the  said  covenants  and 
agreements,  either  of  the  said  parties 
Imideth  himself  unto  the  other  by  these 
presents.  In  witness  whereof  the  parties 
above-named  to  these  indentures  inter- 
changeably have  put  their  hands  and 
seals,  the  30th  day  of  November,  and  in 
the  thirty-first  year  of  the  reign  of  our 
sovereign  lady  Victoria,  by  the  grace  of 
God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  queen,  defender  of 
the  faith,  and  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven." 

The  articles  were  signed  by  the  par- 
ties thereto. 

In  answer  to  the  plaintifi*'s  claim  of 
30Z.  for  wages  which  had  not  been  paid, 
the  defendant  under  the  plea  of  set-off 
alleged  that  a  debt  exceeding  the  plain- 
tiff's demand  was  due  to  him  from  the 
plaintiff  for  clothing  and  washing  pro- 
vided daring  the  term  of  five  years  at 
the  defendant's  expense.  It  was  con- 
tended that  by  a  custom  in  the  trade 
of  horse-trainers  washing  and  clothing 
were  not  considered  "necessaries"  for 
apprentices,  at  all  events  if  the  master 
paid  wages ;  and  evidence  was  adduced  in 
support  of  this  contention. 

J.  H.  Peart  deposed  that  he  had  been 
manager  at  the  stables  of  J.  Scott,  who 
had  the  largest  horse-training  establish- 
ment in  the  world.  The  articles  between 
the  plaintiff  and  the  defendant  were  in 
the  form  which  the  witness  always  used. 
He  settled  the  accounts  between  Mr. 
Scott  and  his  apprentices.  He  knew  of 
no  meaning  attached  to  the  word'*  neces- 
saries "  but  board,  lodging  and  medical 
attendance,  and  it  did  not  include  cloth- 
ing and  washing ;  wages  were  given  to 
provide  clothing.  The  witness  further 
stated  that  the  word  "  necessaries "  was 
not  used  in  the  horse-training  trade  ex- 
cept in  articles  of  apprenticeship,  that  he 
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had  always  paid  for  the  washing  and 
clothing  of  tne  apprentices  out  of  their 
wages,  and  that  he  had  never  seen  the 
words  *'  washing  and  clothing  "  inserted 
in  any  articles. 

The  defendant  stated  that  he  was  a 
trainer  of  horses,  and  that  he  had  many 
apprentices  in  his  service ;  that  in  the 
articles  "  necessaries  "  included  medical 
attendance,  bat  not  washing  or  clothing ; 
and  that  washing  and  clothing  wore 
charged  for  out  of  the  wages.  He  added 
that  where  he  paid  no  wages,  ho  consi- 
dered himself  bound  under  the  words 
"  all  other  necessaries,''  to  provide  cloth- 
ing and  washing. 

Other  witnesses  having  g^ven  evidence 
of  a  like  kind,  the  learned  Judge  left  the 
question  to  the  jury,  whether  in  articles 
providing  for  the  payment  of  wages,  the 
word  "  necessaries  "  had  acquired  in  the 
horse-training  trade  a  technical  meaning, 
restricting  its  ordinary  sense,  and  ex- 
cluding washing  and  clothing. 

The  jury  found  that  the  word  had 
acquired  a  restricted  meaning,  and  the 
verdict  was  entered  for  the  defendant, 
leave  being  reserved  to  move  to  enter  a 
verdict  for  the  plaintiff. 

A  rule  having  been  obtained  accord- 
ingly, 

Saylls  and  Torrdimcni  (on  Feb.  5)  shewed 
cause. — The  word  "  necessaries  "  is  un- 
certain in  its  signification  ;  its  legal  mean- 
ing varies,  and  all  that  the  defendant 
wishes  to  establish  is  that  in  the  articles 
it  was  used  in  a  somewhat  restricted  sense. 
The  learned  Judge  was  right  in  leaving 
to  the  jury  the  question  whether  the  word 
*' necessaries  "  had  acquired  in  the  trade 
of  horse-trainers  a  technical  meaning; 
the  recent  case  Ashvorth  v.  Bedford  {anie^ 
p.  57)  shews  that  when  the  language  of 
a  document  used  in  a  trade  is  uncertain 
in  its  meaning,  the  jury  may  be  asked 
what  is  its  signification.  The  custom  is 
not  excluded  by  the  terms  of  the  articles 
— Uniton  v.  Warren  (1),  Smith  v.  Wilson 
(2),  Cochran  v.  Reihenj  (3),   Clayton  v. 

(1)  1  Meo.  &  W.  466;    B.C.   o  Law  J.  Kcp. 
(H.8.)  Kxch.  284. 

(2)  3  B.  &  Ad.  728 ;  8.  c.  1  Law  J.  Rt  p.  (x.s.) 
E.B.  104. 

(3)  8  Esp.  121. 


Gregswi  (4),  Qrani  v.  MaMox  (5),  Gfoim^ 
sen  V.  Peril*  (6),  Myen  v.  Saarl  (7). 

[HoNTifAN,  J. — ^The  evidence  Boews  tht^ 
there  is  no  fixed  meaning  attached  in  t^ 
trade  to  the  word  "  neoeasaries." 
INO,  J.  —  The  Court  may  control  a  ▼( 
diet  of  a  jury  founded  upon  inrniffirig^ 
evidence— 22^(^  v.  WombweU  (8). 
any  case  be  found  in  which  a  cub 
upheld,  whereby  different  meanings 
assigned  to  tHe  same  word  in  the 
trade,  and  where  the  signification 
in  a  written  document  according  to 
insertion  or  omission  of  other  mattep 

Brown  v.  Bynie  (9)  seems  in  points 

[HoNTMAN,  J. — That  case  does  not  ^p^B 
here.] 

The  passage  in  Starkie  an  Evidence, 
page  710  (4th  ed.),  contains  prindp — ^ 
in  the  defendant's  favour. 

Herschell  (on  Feb.  5th  and  6th)  in  au^^ 
port  of  the  rule. — ^The  argument  for  tl.^ 
defendant  is  fallacious.     Evidence  of 
tom  is  admissible  to  explain  a  wxi 
contract  only  when  it  is  made 
parties  in  the  same  trade ;  for  it  is 
tial  to  shew  that  all  the  parties  knew     j 
had  opportunity  of  knowing  the  meaaiK-tf 
sought  to  be  introduced.     The  plainl^^ 
when  he  sigped  the  articles  was  a  m^m 
boy  entering  the  horse-training  trader 
Leake  09h  Coniracts^  116,  Kirchner  v.  7ar^ 
(10),  Humfrey  v.  Dale  (11). 

Cur.  ado,  fndLS! 


The  following  judgments  were  deli* 
on  Feb.  12— 

Keating,  J. — ^The  plaintiff  has  sned 
wages  upon  a   covenant  in  a  deed. 
apprenticeship,   whereby   the    defimfl 
undertook  during  the  term  of  five  yc 
to  find  for  him  sufficient  meat|  ia 


(4)  5  Ad.  &  E.  302. 

(5)  Iff  Mec.  &  W.  737;  8.  c  16  Law  J. 
(x.s.)  Exch.  287. 

(6)  2  Com.  B.  Rep.  N.S.  6S1 ;  a.  c.  27  L 
(.y.s.)  C.P.  29. 

(7)  3  E.  &  £.  306 ;  s.  c.  30  Law  J.  Rep 
Q.Vk  0. 

(8)  38  Law  J.  Rep.  (ir.8.)  Exch.  8 ;   8. 
Rip.  4  Excb.  ^2. 

(0)  3  £.  &  13.  703 ;  8.  c.  23  Law  J.  Baj 
Q.B.  313. 

(10)  12  Moore,  P.C.  361. 

(11)  7  E.  &  B.  266  ;  e.c.  26  Law  J.  Rf 
Q.B.  137. 
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90    of  &citf  and  the  finding  of  the  jury 
jmoaes  of  it. 

^igby  Seymour  and  Beasley  in  snpport 

f  tlM  role. — Even  if  the  Gonrt  think  that 

h^  principle  of  Standen  t.  Ohrismas  (1) 

^plies  to  this  case,  yet  the  Judge  onght 

o  liATC  directed  the  jnry  that  the  de« 

H^mdant  had  adopted  the  terms  of  the 

demise  hj  Bridget.     The  supply  of  steam 

power  from  February  until  it  was  cut  off 

m  ^^y  was  very  strong  evidence  of  a 

Teoognition  of  the  plaintiffs  as  tenants. 

BudkwoHA  T.  Simpson  (4)  in  its  principle 

supports  the  plaintiffs'  case.    Cornish  v. 

diJthi  (5)  shews  that  the  plaintiffs  were 

«k  least  in  the  position  of  licensees,  and 

cmght  to  have  been  allowed  a  reasonable 

iime  to  remove  their  machinery  before 

the  steam  power  was  cut  off. 

KuTDio,  J. — ^This  was  an  action  brought 
igttist  the  defendant  upon  an  alleged 
ttninct  between  him  and  the  plaintiffs 
tint  be  should  supply  steam  to  certain 
Btduneiy  in  a  portion  of  a  iia>ctory ;  the 
phmtiffs  complained  that  the  steiun.had 
oieii  eat  off.  The  following  is  a  short 
Mement  of  the  facts  in  the  case. 

In  June,  1872,  George   Bridgett  de- 
mised to  the  plaintiffs  three  windows  in 
^  room  of  a  &ctory,  and  undertook  to 
■fplj  steam  for  the  plaintiffs'  machinery 
to  be  placed  in  the  room.     The  hire  of 
^  windows  and  the  remuneration  for 
^  supply  of  the  steam  power  were  in- 
^hded  m  one  sum.     The  demise  created 
^jeariy  tenancy,  and  was   determinable 
■V  a  six  months'  notice.    At  the  time  of 
^wng  the  -  demise,  Bridget  had  mort- 
fifled  the  feretory  to  the  trustees  of  a 
-''lulding  society,  and  was  merely  mort- 
K^gor  in  possession :  therefor  the  mort- 
8*9M8  were  not  in  any  way  bound  by  the 
^'iise   by    Bridget.      Afterwards    the 
''mortgagees  entered  into  a  contract  for  a 
*de  df  the  factory  to  the  defendant.     The 
i^'^inal  contract  for  the  sale  was  made 
2J  the  month  of  September,  1872,  but 
^e  conveyance  was  not  executed  until 
*«14th  of  February,  1873.    After  the 
^'^^  had  been  made  the  mortgagees, 

Oj  1  Cr.  H.  &  B.  834 ;  s.  c  4  Law  J.  Hop.  (n.s.) 
52^104. 
>J^V  39  Law  J.  Rep.  (k.s.)  C.P,  202 ;  s.  c  Law 


that  is,  the  trustees  of  the  Building 
Society,  did  intervene,  and  they  gave  to 
the  present  plaintiffs  notice  to  quit,  and  it 
seems  that  they  having  entered  into  the 
agreement  to  sell  to  the  defendant,  un- 
dertook that  the  factory  should  be  clear 
of  any  tenancy  by  the  following  month 
of  December.  Accordingly,  they  gave 
notice  to  the  plaintiffs  to  quit  at  the  follow- 
ing Christmas  or  at  such  other  time  as 
their  tenancy  should  expire  after  the  end 
of  three  calendar  months  from  the  date  of 
the  notice ;  no  doubt  they  admitted  in 
that  notice  that  a  tenancy  had  existed. 
They  also  received  from  the  plaintiffs  rent 
on  account  of  the  quarters  ending  at 
Michaelmas  and  Christmas.  The  notice 
stated  that  it  was  given  to  the  plaintiQs 
as  a  matter  of  courtesy  and  without  ad- 
mitting their  right  to  it  as  against  the 
mortgs^gees.  A  good  deal  of  discussion 
took  place  before  us  as  to  how  far  what 
the  mortgagees  had  done,  had  had  the 
effect  of  a  recognition  and  adoption  by 
them  of  the  tenancy  created  by  the  mort- 
gagor ;  and  it  appears  to  me  that  if  it  was 
material  to  enquire  into  this  matter  there 
was  strong  evidence  against  the  mort- 
gagees that  they  had  recognised  the  pre- 
vious tenancy,  notwithstanding  the  kind 
of  protest  annexed  to  the  notice  to  quit ; 
but  for  the  reasons  hereinafter  mentioned 
it  is  not  at  all  necessary  to  consider  the 
effect  of  the  acts  done  by  the  mortgagees 
with  reference  to  the  plaintiffs'  occu- 
pation. 

The  &ctory  has  been  conveyed  to  the 
defendant,  and  an  order  to  enable  the 
plaintiffs  to  succeed  the  defendant  must 
be  fixed  with  a  contract  to  supply  them 
with  steam-power ;  for  if  he  cannot,  the 
averments  in  the  declaration  will  not  be 
proved. 

The  plaintiffs  have  attempted  to  make 
the  defendant  liable  upon  a  supposed 
contract  in  two  ways.  First,  it  was  urged 
that  the  terms  of  the  demise  entered  into 
between  the  mortgagor  and  the  plaintiffs 
had  been  recognised  by  the  mortgagees, 
and  had  passed  with  the  reversion  to  the 
defendant,  and  that  he  had  become  bound 
by  all  the  terms  of  that  demise.  My 
brother  Honyman,  before  whom  the  case 
was  tried,  was  of  opinion  that,  inasmuch 
as  at  common  law  the  stipulations  con- 
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tained  in  a  lease  ran  with  the  land  and 
not  with  the  reversion,  it  was  necessary 
to  resort  to  32  Hen.  8.  c.  84,  in  order  to 
give  effect  to  the  contention  on  the  pai^t  of 
the  plaintiffs.  But  it  has  heen  determined 
that  the  efiect  of  that  statnte  is  Hmited  to 
leases  under  seal ;  and  therefore  the  de- 
fendant, when  he  honght  the  factory,  did 
not  become  bound  bj  the  stipulations  in 
the  demise  by  the  mortgagor  to  the 
plaintiffs,  on  the  ground  that  they  ran 
with  the  reversion. 

Secondly,  it  was  urged  that  even  if  the 
obligation  to  observe  the  terms  of  the 
demise  had  not  devolved  upon  the  de- 
fendant by  operation  of  law,  yet  he  had 
bound  himself  to  fulfil  them,  because  he 
entered  into  a  contract  with  the  plaintiffs 
which  recognised  the  demise  by  the 
mortgagor ;  and  it  was  contended  that  the 
defendant  by  that  contract  had,  in  effect, 
incorporated  the  terms  of  the  demise  into 
a  fresh  agreement  between  himself  and 
the  plaintiffs.  If  the  facts  of  the  case 
supported  this  argument,  the  defendant 
might  have  been  liable  ;  but  my  brother 
Honyman  lefb  the  evidence  upon  this 
matter  for  the  consideration  of  the  jury. 
It  seems  to  have  been  established  at  the 
trial  that  after  the  defendant  had  entered 
into  the  contract  for  the  purchase  of  the 
factory,  he  negotiated  with  the  plaintiffs 
as  to  a  future  tenancy,  and  that  it  was 
recognised  by  both  the  plaintiffs  and  the 
defendant  that  the  old  terms  were  not  to 
be  continued,  and  a  ^sh  demise  was  to 
be  made  upon  other  terms.  Accordingly 
a  fresh  demise  was  drawn  up,  but  was 
not  signed  by  the  plaintiffs,  because  they 
objected  to  some  of  its  terms.  Mj 
brother  Honyman  asked  the  jury  whether 
the  defendant  had  entered  into  a  contract 
which  bound  him  to  observe  the  terms  of 
the  demise  made  by  the  mortgagor,  or 
whether  he  had,  by  a  fresh '  agreement, 
undertaken  to  supply  steam  power  to 
the  plaintiffs ;  and  the  jury  were  clearly 
of  opinion  that  no  contract  had  been 
anived  at  between  the  plaintiffs  and  the 
defendant.  Their  finding  disposed  of  this 
branch  of  the  case.  The  counsel  for  the 
plaintiffs  objected  to  the  ruling  of  the 
learned  Judge,  and  thereupon  leave  was 
reserved  to  him  to  move  to  enter  the 
verdict  for  the  plaintiffs,  if  this  Court 


should  be  of  opinion  that  mj 
Honyman 's  statement  of  the  lai 
demise  by  the  mortgagor  was  xu 
upon  the  defendant  as  an  incdd 
reversion,  was  wrong;  but  w< 
opinion  that  the  ruling  at  the 
clearly  right,  and  that  there  is  i 
for  making  absolute  the  bran< 
rule  which  relates  te  entering  t 
for  the  plaintiffs. 

The  plaintiffs  also  relied  upon 
misdirection  of  the  learned  Jad 
was  contended  that  he  oueht 
asked  the  jury  whether  the  defei 
so  far  recognised  the  previous 
te  have  carried  it  on  against  hii 
he  became  the  owner  of  the  £ 
am  of  opinion  that  this  matter 
stantially  left  te  the  jury,  and  wa 
in  the  questions  which  were  sal 
them. 

It  was  further  objected  befoi 
my  brother  Honyman  ought 
directed  the  jury  that  the  plai 
become  licensees,  and  were  c 
notice,  and  to  a  reasonable  i 
notice,  te  remove  their  macb 
point  of  that  kind  was  made  ai 
nor  was  my  brother  Honymaz 
leave  any  question  of  that  desc 
the  jury  ;  and,  moreover,  I  am  < 
that  no  evidence  of  any  lioeni 
duced  at  the  trial.  The  tr 
which  teok  place  between  the 
and  the  defendant,  if  they  did  n 
te  a  contract,  amounted  te  not 
the  jury  negatived  the  ezisti 
contract.  There  is  no  pretence 
there  was  a  license. 

It  was  also  alleged  that  n 
Honyman  had  mis- directed  the 
the  time  up  te  which  the  damag 
be  assessed,  and  as  te  the  mamic 
they  were  te  be  assessed.  II 
unnecessary  to  consider  that  * 
cause  I  am  of  opinion  that  tl 
was  clearly  right  upon  the  evid 
because  the  learned  Judge, 
being  dissatisfied  with  the  vei 
the  facts,  would  have  been  dis 
the  verdict  had  been  for  the 
This  disposes  of  the  only  remain: 
in  the  rule,  namely,  that  the  t( 
against  the  weight  of  evidence, 
it  seems  te  me  that  the  vercliot 
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j3.  that  the  rule  in  this  case  ought  to  be 


GsOYE,  J. — I  am  of  the  same  opinion. 
Tbe  fin^  question  is,  did  the  stipulations 
in.  tihe  demise  from  Bridgett,  the  mort- 
g^^r,   to  the  plaintifGs   pass  with  the 
Tovenion?    The  simple  answer  is  that 
the  demise  was  not  by  deed,  and  that  the 
Btmiate  32  Hen.  8.  c.  34  does  not  apply. 
In  fiMsi,  this  point  has  hardly  been  con- 
tested. 

A  second  question  is,  whether  the  de- 
fandant  recognised  the  lease  granted  by 
the  mortgagor  to  the  plaintiffs.  I  wish 
to  remark  that  some  evidence  exists  of  a 
veoognition  hj  the  mortgagees.  It  appears 
that  they  reoeiYed  rent  from  the  plamtiffs, 
uid  did  for  a  time  continue  to  supply 
■team  power.  It  may  be  an  arguable 
queation,  whether  it  may  be  inferred  from 
theee  circumstances  that  a  tenancy  was 
ooitttitated  between  the  mortgagees  and 
the  plaintiffs ;  but  this  becomes  quite 
UDinaterial,  unless  by  operation  of  law  or 
by  lome  act  of  the  defendant  the  supposed 
'^Beognition  of  a  tenancy  by  the  mortga- 
BOG>  became  in  turn  a  recognition  of  the 
^^QMicy  by  the  defendant.  It  has  been 
f*8iied  thi^  recognition  by  the  defendant 
^to  be  inferred  because  the  defendant, 
by  the  hands  of  the  mortgagees,  had 
'^^ved  rent  from  the  plaintiffs.  The 
Answer  is,  that  at  the  time  when  the 
^^oitgagees  received  the  rent,  the  de- 
^BBdaat  was  not  the  owner  of  the  factory ; 
^  rent  was  received  by  the  mortgagees 
°cbrB  the  conveyance  to  the  defendant, 
jjl^  therefore  they  were  not  his  agents. 
''^^  received  it  on  their  own  account, 
*i^  they  could  not  bind  him.  An  at- 
2^Qipt  has  been  made  to  shew  that  before 
*^  conveyance  the  defendant  admitted 
^bbthe  plaintiffs  were  tenants.  I  do  not 
^oink  that  there  is  any  evidence  of  that; 
??^  moreover,  if  there  were,  the  admis- 
^^  would  not  bind  the  defendant,  as  he 
^M  not  the  landlord. 

A  further  question  has  been    raised, 

J^tiiely,  whether  the  defendant  himself 

^^JpQgnised  the  original  demise  at  a  time 

^^Qn  his  recognition 'would  be  valid,  and 

^^^ther  he  thereby  created  a  fresh  con- 

upon  the  terms  of  the  former  agree- 

It  seems  to  me  that  the  defendant 

not   adopt   the  stipulations  in  the 

^Kw  Sebies,  48.~C.P. 


original  demisCi  and  that  he  did  not  in- 
grrafb  them  into  a  new  agreement.  Eveiy 
case  of  this  description  ^  to  be  decided 
by  the  verdict  of  a  jury,  and  an  instance  of 
i£e  law  here  applicable  is  to  be  found  in 
Buckworth  y.  Simpson  (4).  In  the  present 
case  the  only  piece  of  fair  and  reason- 
able evidence  in  favour  of  the  plaintifrs 
was  that  the  defendant  supplied  them  for 
some  time  with  steam ;  but  the  question 
to  be  decided  is  not  whether  there  was. 
some  evidence  of  an  adoption  of  the 
former  demise  by  the  defendant,  but 
whether  there  was  such  a  preponderance 
of  proof  in  favour  of  the  plamtiffs,  that 
the  verdict  was  clearly  wrong.  For  some 
time  the  defendant  negotiated  with  the 
plaintiffs,  although  they  did  not  adopt  the 
demise  by  the  mortgagor,  but  endeavoured 
to  enter  upon  a  new  contract  with  the 
defendant.  Daring  the  negotiation  he 
allowed  the  plaintiffs  to  have  the  use  of 
the  steam  power ;  but  it  does  not  follow 
that  the  relationship  of  landlord  and  tenant 
existed.  On  the  other  hand,  there  was 
strong  evidence  to  shew  that  the  defend- 
ant had  not  adopted  the  demise  by  the 
mortgagor,  that  frx)m  the  first  he  had 
prot^t^  against  it,  that  he  had  produced 
the  draft  of  a  new  demise  to  which  the 
plaintiff  objected ;  the  parties  were  not 
ad  idem,  and  were  discussing  what  con- 
tract they  should  enter  upon.  The  de- 
fendant stood  upon  his  rights ;  and 
although  he  allowed  the  plaintiffs  to 
remain  in  the  factory,  yet  it  was  only  on 
the  condition  that  they  should  accept  his 
terms.  He  did  not  supply  the  steam  upon 
the  terms  of  the  old  demise,  but  with  the 
intention  that  a  new  agreement  should  be 
arrived  at.  I  think  that  the  balance  of 
evidence  was  in  favour  of  the  defendant, 
but  at  all  events  it  was  a  question  for  the 
jury,  and  I  cannot  perceive  any  mis- 
direction on  the  part  of  the  learned  Judge, 
nor  any  obligation  to  direct  a  verdict  for 
the  plaintiffs.  I  think  the  finding  right. 
I  need  not  say  anything  as  to  the  question 
of  damages. 

HoNYMAN,  J. — I  am  of  the  same  opinion. 
I  do  not  make  any  remark  upon  any  in- 
ference which  the  jury  might  nave  drawn 
from  the  receipt  of  rent  by  the  mortga- 
gees, for  it  is  quite  immaterial.  As  the 
demise  to  the  plaintiffs  was  not  under 
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to  Jules  Lanssetiiie  the  sum  of  20Z.  Laas- 
seure  therenpon  drew  a  bill  of  exchange 
on  Morel,  payable  to  his  order,  for  the 
sum  of  201Z.  12«.,  the  invoiced  amount  of 
the  wines,  and  indorsed  the  bill  to  the 
plaintiff;  and  on  the  17th  of  December  the 
plaintiff  wrote  a  letter  to  Morel  forwarding 
the  bill  for  acceptance,  but  although  the 
plaintiff  had  several  times  applied  to 
Morel  for  the  return  of  the  bill  duly  ac- 
cepted, he  had  been  unable  to  procure  the 
same. 

The  defendant  in  the  interpleader  issue, 
Clements,  had  obtained  judgment  against 
Jules  Lausseure  upon  a  bill  of  exchange, 
and  the  sum  of  2601.  14a.  Sd.  remained 
due  upon  the  judgment.  The  attorney 
for  Clements,  being  informed  that  the 
sum  of  201  {.  128,  above  mentioned  was 
due  from  Morel  to  Lausseure,  obtained  on 
the  3rd  of  January  a  garnishee  summons, 
and  served  Morel  with  a  copy  thereof.  A 
few  days  afber,  the  plaintiff  was  informed 
by  Morel  that  the  price  of  the  wines  was 
attached,  and  an  interpleader  order  was 
obtained  directing  the  issue  to  be  tried. 

It  i^irther  appeared  that  Lausseure  had 
sold  to  Morel  the  wines  supplied  by  the 
plaintiff,  and  that  the  invoice  described 
Lausseure  as  seller  and  Morel  as  buyer. 
Morel  took  possession  of  and  accepted  the 
wine  on  the  2nd  of  January,  1874. 

Brett,  J.,  lefb  to  the  jury  the  questions 
whether  Bich  had  authority  to  bind 
Morel  by  a  promise  to  hand  the  bill  of  ex- 
change for  the  price  of  the  wine  to  the 
plaintiff,  and  whether  the  promise  was  in 
fact  made.  The  jury  found  that  Rich  had 
such  authority,  and  that  the  promise  was 
made.  The  verdict  was  therefore  entered 
for  the  plaintiff,  but  the  Judge  stayed 
execution. 

Btish  Cooper  now  moved  for  a  new  trial 
upon  the  ground  of  misdirection. — The 
Judge  at  the  trial  misdirected  the  jury  by 
asking  them  to  consider  the  questions 
which  he  put  to  them.  He  ought  to  have 
withdrawn  the  case  from  them,  and  to 
have  directed  them  to  find  for  the  de- 
fendant. In  the  month  of  December, 
when  the  agreement  was  made  between 
the  plaintiff  Lausseure  and  Morel,  no 
debt  was  due  from  Morel  to  Lausseure. 
The  debt  did  not  come  into  existence  until 


the  2nd  of  January,  when  Herd 
the  wine.  It  must  be  admitted, 
of  the  defendant,  that  the  agreei 
valid  as  a  contract,  that  thf 
should  receive  the  price  of  tii 
Morel  accepted  it;  and  Moid 
liable  in  an  action  at  the  plain 
for  not  accepting  the  bill  of  ezd 
not  paying  over  the  price  of  th 
him,  but  the  agreement  was  in 
to  pass  the  property  in  the  fbtu 
the  plaintiff,  so  as  to  make  him 
ditor  of  Morel  instead  of  Lansae' 
the  wine  was  accepted.  The  ii 
scribed  Lausseure  as  the  sellc 
wine  to  Morel,  and  the  plaintiff 
be  substituted  as  creditor  befon 
of  January.  .  Therefore,  the  < 
being  a  judgment  creditor  of  I 
was  entitled  to  attach  the  deb 
by  Morel. 

Denhan,  J. — I  am  of  opinioi 
ought  not  to  grant  a  rule.  The 
which  we  have  to  consider  ia 
my  brother  Brett  was  right  in  1( 
questions  to  the  jury.  I  thin] 
direction  was  quite  correct.  I  k 
principle  in  law  which  can  prevt 
case  of  a  future  debt,  the  sabel 
another  person  as  the  payee 
original  creditor.  Such  an  am 
is  perfectly  valid  as  regards  az 
debt ;  and  I  am  unable  to  nnden 
the  person  who  may  become 
satisfy  a  future  or  contingent  d< 
discharged  i^  when  it  comes  i 
ence,  he  pays  its  amount  to  ihi 
of  the  original  creditor. 

Bbeit,  J. — I  am  of  the  sam 
The  question  upon  the  interple 
was,  whether  the  debt  owing 
belonged  to  the  plaintiff.  Laos 
desirous  of  supplying  Morel  n 
and  in  effect  applied  to  the  ] 
sell  wine  to  himself^  which  he 
intended  to  sell  to  Morel.  Th< 
was  willing  to  accede  to  this 
provided  he  could  rely  upon  be 
and  it  was  agreed  upon  a  vali 
sideration  between  the  plaintiff, 
and  Morel,  that  when  Morel  ao< 
wine  and  became  bound  to  pay 
debt  should  be  considered  as  bd 
the  plaintiff  instead  of  Laussen 
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evidenoe  given  in  support .  o(  the 
^iKdafTs  CMe,  wMch  was  adopted  by  the 
p— MDiy,  it  is  dear  that  this  was  the  result  of 
K=-9ifltnDsactions  between  the  parties.  Now 
■jr4 11  not  denied,  on  behalf  of  the'  defend- 
that  if  an  affreement  of  this  kind 
been  made  after  the  debt  had  come 
existence,  it  would  have  been  valid, 
that  the  plaintiff  and  not  Lausseure 
^PfoukL  have  been  entitled  to  receive  the 
of  the  wine  from  Morel ;  in  fact, 
Lanssenre  would  have  ceased  to  be 
in  the  debt.  But  it  has  been 
^mgsed  that  a  future  or  contingent  debt 
^saiinot  be  asrigned,  and  that  as  the  agree- 
samt  was  made  in  December,  1873,  and 
4^  wine  was  not  accepted  until  January, 
1874^  it  was  inoperative  to  vest  the  pro- 
in  die  debt  in  the  plaintiff.  I  think 
contention  groundless,  and  that  a 
vole  ought  not  to  be  granted. 

Bide  refused, 

^titomcja— Btch  &  Fitch,  for  plaintiff;   Haven 
ft  Cintifl,  for  defencumt. 


|Q^.  r  HAMMOND    V,    THB     VESTBT 

(fi   1Q  <        0?     THB    PAEISH    OF    ST. 
^^»^®L      PANC1U8. 

:^!fegUgenee — Statutory  Duty — Sewers — 
Metropolis  McmagemerU  Act,  1855  (18 
^9  VusL  e.  120),  s.  72. 

Wkena  spec^iedduiiy  is  imposed  by  statute 
apubUe  hody^  ii  m,  in  the  absence  of 
emaetment^  to  he  assumed  that  the 
intended  to  exempt  the  public 
from  UahUity  to  make  compensation 
aUeged  omissions  to  fulfil  that  duty^ 
negligence  can  he  proved  to  exist. 
The  Metropolis  Management  Act,  1855, 
72,  imposes  upon  certain  vestries,  amongst 
the  defendants,  the  duty  of  keeping 
sewers  in  liheir  respective  parishes  pro* 
dearedf  cleansed  and  emptied.  The 
lamtiff  teas  the  occupier  of  a  messuage  in 
drfemdanis'  parish,  and  received  injury 
a  ike  overflow  of  a  sewer;  the  overflow 
^^mened  vnthout  any  default  on  the  part 
^  ike  defendants : — Hold,  that  Vie  plaintiff 


could  not  maintain  an  action  against  the 
defendants  for  the  injury  which  he  had 
suffered. 

The  declaration  stated  that,  at  the  time 
of  the  committing  of  the  grievances 
hereinafter  mentioned,  a  certain  sewer 
and  barrel-drain  were  vested  in  the  de- 
fendants, and  the  plaintiff  was  possessed 
of  premises  near  thereto  ;  and  the  defen- 
dants did  not  keep  the  said  sewer  and 
barrel-drain  properly  cleaDsed,  whereby 
they  became  choked  up  and  overflowed 
with  foul  water  and  other  filth  which 
flowed  into  and  over  the  premises  of  the 
plaintiff:  Whereby  the  said  premises 
were  much  injured,  together  with  certain 
plant,  tools,  utensils,  cellar-pipes,  stock- 
m-trade  and  goods  of  the  plaintiff  then 
being  in  and  near  the  said  premises,  and 
the  plaintiff  lost  the  use  and  enjojrment 
of  the  same,  and  whereby  the  plaintiff 
suffered  much  damage  through  loss  of 
trade,  and  whereby  the  plaintiff  was  much 
injured  in  his  healUi,  and  incurred  expense 
for  medicine  and  medical  and  surgical 
attendance. 

Pleas,  first — Not  guilty,  by  Statute  25 
&  26  Vict.  c.  102  (PubHc  Act),  s.  106. 
Second,  That  the  said  supposed  sewer 
and  barrel-drain  were  not  vested  in  the 
defendants  as  alleged. 

Joinder  of  issue. 

The  cause  came  on  for  trial  at  the 
sittings  in  Middlesex  after  Trinity  Term, 
1873,  before  Bovill,  C.J. ;  and  owing  to 
the  decision  of  the  Court  it  is  necesary  to 
state  only  the  following  facts — 

The  plaintiff  was  the  occupier  of  a 
messuage  within  the  defendants'  district, 
who  were,  by  the  Metropolis  Management 
Act,  1855,  s.  72,  bound  to  keep  the  sewers 
in  the  parish  of  St.  Pancras  properly 
cleared,  cleansed  and  emptied.  The 
plaintiff's  messuage  was  flooded  by  the 
overflow  of  a  sewer  which  had  become 
stopped  up.  His  stock-in-trade  and  his 
health  were  likewise  injured.  The  defen- 
dants were  not  aware  of  the  existence  of 
the  sewer ;  but  by  the  exercise  of  reason- 
able care  might  have  learut  that  it  did 
exist.  The  jury  found  that  there  was  no 
sufficient  evidence  of  negligence  in  the 
defendants  in  not  keeping  the  sewer 
cleansed ;  and  that  the  obstruction  in  the 
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sewer  was  not  known  to  the  defendants 
before  the  mischief  happened,  and  that 
the  defendants  could  not  have  known  of 
the  stoppage  until  the  overflow  occurred. 
A  veraict  was  entered  for  the  plaintiff 
with  507.  damages. 

In  Michaelmas  Term,  1873,  a  rule  was 
obtained  to  set  aside  the  verdict,  and  to 
enter  a  verdict  for  the  defendants,  or  a 
nonsuit,  on  the  ground  that,  on  the  evi- 
dence given  at  the  trial  and  on  the 
finding  of  the  jury,  no  liability  attached 
to  the  defendants ;  and  to  arrest  the 
judgment  on  the  ground  that  no  cause 
of  action  was  stated  in  the  declara- 
tion, and  that  no  negligence  was  therein 
alleged. 

/.  iT.  Powell  (on  April  16)  shewed 
cause. — The  plaintiff  is  entitled  to  suc- 
ceed in  the  present  action.  By  the  Metro- 
polis Management  Act,  1855  (18  &  19 
Vict.  0.  120),  s.  68,  the  sewers  within 
the  parish  of  St.  Pancras  are  vested 
in  the  defendants,  and  by  section  69 
the  duty  to  maintain  them  is  imposed 
upon  the  defendants,  and  their  liability  is 
regulated  by  the  72nd  section,  which 
enacts  that  *^  every  vestry  and  district 
board  shall  cause  the  sewers  vested  in 
them  to  be  constructed,  covered  and  kept 
so  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  to  be  properly  cleared, 
cleansed  and  emptied ;  and  for  the  pur- 
pose of  clearing,  cleansing  and  emptying 
the  same  they  may  construct  and  place, 
either  above  or  under  ground,  such  reser- 
voirs, sluices,  engines  and  other  works  as 
may  be  necessary."  The  statute  has 
vested  the  sewer  in  the  defendants,  and 
they  were  bound  to  cleanse  it,  although 
they  were  not  aware  of  its  existence,  for 
it  is  found  that  by  reasonable  diligence 
they  might  have  known  of  it,  WiUoii  v. 
Hie  Mayor  and  Corporation  of  Halifax.  (1) 
is  distinguishable ;  for  in  that  case  a  dis- 
cretion was  vested  iu  the  defendants.  In 
the  present  action  the  vestry  were  bound 
to  maintain  proper  sewers — Brown  v. 
Sargent  (2). 

[Brett,  J. — Whitehouse  v.  The  Birming* 
ham  Canal  Company  (3)  shews  that  when 

(1)  87  Law  J.  Bep.  (n.s.)  Exch.  44  ;  s.  c.  Law 
Bep.  3  Exch.  114. 

(2)  iFoB.  &F.  112. 

(3)  27  Law  J.  Rep.  (n.8.)  Exch.  26. 


a  public  body  intend  to  act  in 
of  parliamentary  powers,  tboj 
only,  if  they  are  guilty  of  neguj 

Those  who  undertake  the  pc 
of  a  statutory  duly  are  bouna 
in  every  respect.  Meek  v.  T 
chapel  Board  of  WorJcs  (4)  is  a 
thority  for  the  plaintiff,  and  * 
cannot  make  this  rule  absohd 
overruling  that  case. 

Sir  H,  James  and  Beasley  in  i 
the  rule. — ^Tbe  defendants  are 
under  the  72nd  section,  nnless 
been  guilty  of  negligence.  Tl 
has  been  driven  to  contend  1 
entitled  to  receive  compensatioD 
the  defendants  were  not  awa; 
existence  of  the  sewer.  This  pa 
of  the  enactment,  if  it  be  adopt 
Court,  will  impose  great  haro 
vestries  and  district  boards  in  1 
polis. 

[Brett,  J. — ^We  must  decide 
as  if  the  defendants  had  kno' 
sewer,  for  they  might  have  mi 
selves  aware  of  its  existence  by : 
diligence.  Inasmuch  as  thej 
means  of  knowledge,  they  mns 
to  have  had  actual  knowledge.] 

As  this  Court  will  hold  the  ( 
to  be  in  the  same  position  as  ii 
been  cognisant  of  the  sewer,  it 
urged  on  their  behalf  that,  as  tfa 
tion  would  have  happened  wi 
default  upon  their  part^  th^  a 
to  succeed  in  this  action.  It  i 
contended  that  they  would  not 
for  negligence— !Z%e  Mersey  J 
Harhoiir  Board  v.  GUbhs  (5),  1 
V.  Fellows  (6)  ;  but  if  they  had 
that  the  stoppage  was  likely 
the  plaintiff  cannot  recover.  I: 
Clarke  (7)  it  was  held  that  oi 
the  exercise  of  a  public  fnnctic 
emolument,  which  he  is  com] 
execute,  acting  without  malic 
cording  to  his  best  skill  and  dili; 
obtaining  the  best  information  h 
an  act  which  occasions  coi 
damage  to  a  subject,  is  not  li 

(4)  2  Fo8.  &  F.  144. 
.    (5)  36  Liiw  J.  Rep.  (n.s.)  Exch.  22 

(6)  10  Com.  B.  Rep.  N.S.  766  ;  s. 
Rep.  (n.s.)  C.P.  305. 

(7)  6  Taunt.  29. 


Vol-  43.] 
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Action  for  snoh  damage.  An  analogous 
oaaeto  the  present  is  JSeodA^od  v.  The  Mid' 
lani  Bailufay  Company  (8)  ;  the  principle 
of  the  decision  in  that  case  is  in  ntvoar  of 
the  defendants  in  the  present  action. 

Our.  adv.  vulL 

The  following  judgments  were  delivered 
oa  the  18th  of  April. 

BasTT,  J. — ^This  action  was  brought 
•gainst  the  vestry  of  the  parish  of  St. 
Ptmcras   for    damage    to    the   plaintiff 
■rang  finom  the    overflow  of  a  sewer 
jfing  within  the  ambit  of  their  district. 
&  was  contended  before  ns  that  the  snit 
*M  maintainable,  and  reliance  was  placed 
on    the  72nd  section  of  the  Metropolis 
lEaxiigement  Act,  1855,  which  was  sup- 
posed to  impose  upon  the  defendants  an 
ihiBclttte  duty  to  keep  the  sewers,  subject 
te      their     jurisdiction,     cleansed     and 
ns^pkied ;  and  it  was  urged  that,  as  the 
B^  my  accrued  to  the  plaintiff  fi*om  the 
■toppage  of  one  of  these  sewers,  they  are 
hoond  to  compensate  the  plaintiff.     On 
tibdD  other  hand,  the  defendants  contended 
iliAi  the -enactment  which  I  have  men- 
Aoaad  did  not  create  an  absolute  liability, 
L^  that  the  only  duty  thereby  cast  upon 
was  to  keep  ti^   sewers  in  good 
^^Bptir.    It  has  been  argued  that  unless 
^'^oy  are  guilty  of  negligence  they  are 
i^pt  teaponsible  for  such  damage  as  the 

e^liff  complains  of;  and  that  if  they 
yo  done  all  that  reasonable  men  could 
j^  to  pevent  an  overflow  they  are  not 
*^1ile  m  this  action.     At  the  trial  the 
^^■dict  passed  for  the  plaintiff  with  bOL 
^^mages,  but  the  late  Lord  Chief  Justice 
^^l^^dived  leave  to  the  defendants  to  move 
•^  enter  the  verdict  for  them.     A  motion 
made  accordingly,  and  the  defendants 
obtained  a  rule  to  arrest  the  judg- 
*^^.  We  must  take  it  that  by  reasonable 
^J^oixy  the  defendants  might  have  made 
J-^^oselves  acquainted  with  the  existence 
^^^fte  sewer ;  but  that  if  they  had  known 
^^  its  existence  the  stoppage  might  have 
^^cunred  without  their  being  able  to  pre- 
^^t  it.    Upon  these  £Ekcts,  it  is  plain  that 
^^^  defendhEuits  cannot  excuse  themselves, 
^^^  the  ground  that   they  were  in  &ct 
filiOrant  of  the  sewer ;  and  as  they  might 

O  t?^  •  B.  &  S.  619;  8.  c.  38  Law  J.  Rep.  (n.s.) 
^•^-  169. 


have  discovered  it  by  enquiry,  the  case 
must  be  considered  as  if  they  had  been 
aware  of  its  existence.     At  uie  time  of 
the    overflow  it  was  not  cleansed  and 
emptied.     K  the  72nd  section  throws  an 
absolute  duty  upon  the  defendants  and « 
they  must  guarantee  that  the  sewers  shall 
always  be  cleansed  and  emptied,  they  are 
liable  at  the  suit  of  the  plaintiff.     The 
construction  of  the  Act  will  decide  this 
question;    for  the  declaration  does  not 
allege  what  may  be  called  a  liability  at 
common  law ;  it  does  not  charge  the  de- 
fendants with  negligence ;  the  plaintiff  has 
rested  his  case  upon  the  meaning  of  the 
statute.     The  enactment  is  capable  of  an 
interpretation  in  favour    of   either    the 
plaintiff  or  the  defendants,  and  we  must 
construe  it  upon  general  principles.     It 
is  to  be  observed  that  the  defendants  are 
a  public  body,  upon  which  duties  are 
imposed  by  Act  of   Parliament.    They 
may  use  all  reasonable  care  in  endeavour- 
ing to  perform  those  duties,  but  they 
may  fail  to  perform  them  satis&ctorily. 
The  sewer  may  be  obstructed,  although 
all  care  may  be  taken.    It  is  contrary  to 
what  may  be  called  our  ideas  of  natural 
justice  that  the  Legislature  should  oblige 
the  defendants  to  give  compensation  for 
damage  which  they  have  been  unable  to 
prevent.      No  doubt    it    is    within  tho 
powers    of   Parliament    to     make    the 
defendants  responsible  for  the  overflow 
of  a  sewer   caused   by  an    obstruction 
which  they  could  not  foresee ;  but  I  am 
entirely  of  opinion  that,  in  order  to  create 
a  liability  so   extensive,  clear  language 
must  be  employed.     Whenever  doubtfol 
language  is  used,  we  ought  not  to  infer  that 
the  Legislature  intended  to  impose  the 
burthen  of  giving  compensation,  when  an 
injury  has  happened  without  the  default 
of  the  person  upon  whom  the  statutory 
duty  is  cast.      The  terms   of  the  72nd 
section  are  doubtful,  and  we  ought  not  to 
hold  the   defendants  liable,   when   they 
have  not  been  guilty  of  misconduct.  They 
are  bound  to  employ  only  reasonable  care 
in    keeping    the    sewers    emptied    and 
cleansed  ;    the   duty  cast  upon  them  is 
not  absolute,  and  they  are  not  bound  to 
indemnify  the    plaintiff   for    an    injury 
which   has   befallen    him   without  their 
de&ult;  they  are  not  liable  unless  they 
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have  been  wanting  in  reaaonable  care  and 
skill.  The  rule  must  be  made  absolute 
both  to  Bet  aside  the  yerdict  and  to  arrest 
the  judgment.  One  case  of  very  great  au- 
thority seems  opposed  to  the  view  which 
I  take  of  the  law  applicable  to  the  facts 
brought  before  us;  it  is  Meeh  v.  The 
WhUechavel  Board  of  Works  (4).  I  in- 
cline to  tnink  that  in  that  case  there  was 
evidence  of  negligence,  and  that  the 
ruling  of  Wilde,  B.,  may  be  supported  on 
the  assumption  that  the  defendants  had 
been  guilty  of  a  breach  of  statutory  duty. 
If  the  case  does  not  admit  of  this  explan- 
ation, it  is  inconsistent  with  our  decision ; 
and  with  the  utmost  respect  for  the 
eminent  Judge  who  presided  at  the  trial 
therein,  I  dissent  from  the  conclusion  at 
which  he  arrived. 

Denman,  J. — I  am  of  the  same  opinion. 
Meek  v.  The  WhUechapel  Board  of  Works 
(4)  excited  doubts  in  my  mind,  but  the 
case  may  perhaps  be  explained  in  the 
manner  suggested  by  my  brother  Brett. 
Our  decision  depends  upon  the  meaning 
of  the  72nd  section ;  tlmt  enactment  at 
first  sight  appears  to  impose  an  absolute 
duty,  but  upon  reflection  I  do  not  think 
this  the  proper  mode  of  construing  it. 
The  72nd  is  one  of  several  clauses  which 
no  doubt  give  the  defendants  extensive 
powers,  but  which  also  cast  upon  them 
the  great  burthen  of  keeping  the  sewers 
within  their  district  in  proper  condition ; 
and  it  can  hardly  have  been  the  intention 
of  the  Legislature  to  make  the  defendants 
pay  compensation  because  one  sewer, 
without  any  defieiult  on  their  part,  has 
become  stopped.  To  decide  for  the 
plaintiff  would  cause  a  great  hardship  to 
the  defendants.  The  obstruction  may 
have  been  caused  by  rats,  or  by  putt- 
ing something  into  the  sewer  without 
any  de&ult  of  the  defendants.  The  jury 
acquitted  them  of  negligence,  and  found 
that  if  they  had  been  aware  of  the  sewer 
they  would  nevertheless  have  been  unable 
to  prevent  the  overflow.  I  am  of  opinion 
that  the  rule  must  be  made  absolute  to 
arrest  the  judgment,  and  to  set  aside  the 
verdict.     " 

JMe  absolute. 


1874.   1  SAWLINGS  V.  THB  GOAL 

May  6.  j         assogutioh  (lu 

• 

OofUract — lUegaUiy — Bt^t/m^ 
tion  for  Felony — Agreement  i 
Action  for  False  Impriscnmeni  o 
Prosecution  if  Indictment  for 
mthdrawn. 

An  agreement  to  withdraw  f 
secuHon  for  feUmyy  provided 
accused  mil  promise  to  bring  no 
trespass  and  false  imprisonmeti 
cious  proseofUion^  is  void^  and 
enforced ;  and  if  the  person  aee 
quendy  sues  the  prosecutor^  ike 
not  be  stayed  upon  the  ground 
brought  against  good  faith. 

[For  the  report  of  the  abov 
43  Law  J.  Bep.  (n.s.)  M.C.  11 


1874.    1   BOWS  (appelhni)  v 
May  4.  j  {respondent] 

Oaming — Betting  House — Offi 
—16  8r  17  Vict.  c.  119.  ss.  1  am 

The  defendant  had  a  stool  i 
course  during  the  races^  over  w 
large  umbrella^  about  seven^  or 
high^  capable  of  covering  seoen 
the  stick  of  which  was  fasten 
ground  with  a  spike.  The  i 
name,  with  the  addiiUm,  '*  Viet 
Leeds, ^*  woe  painted  in  large  let 
umbrella,  and  there  was  a  can 
words,  "  We  pay  aU  bets  firs 
post"  The  defendant  stood  on 
offering  to  make  and  trakinq 
money  being  deposited  with  h 
time,  for  which  he  gave  a  tieke 
that  the  stool  and  umbrella  eon 
"place"  within  the  meaning  cf 
Vict.  c.  119,  the  Act  for  the  Sup^ 
Betting  Houses, 

[For  the  report  of  the  abovi 
43  Law  J.  Rep.  (n.s.)  M.C.  lOS 


Attorneys— J.  L.  Mathews,  forplaintiflf;  Cunliffe& 
Beaumont,  agents  for  W.  D.  Cooper,  for  defendants. 
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>  WILLIAMSON  V,   F££BE. 

\Mleged  Cammimtcattan — Post- 
ram — PvhlicaUm . 

i^maiory  matter  by  a  jpoaU 
ram  is  an  unauthorised  publico-' 
prevents  a  communication  from 
Ueged  though    made   bona  fide 

dreumstances  which  otherwise 
)  made  it  privileged, 

s  an  action  for  libel  which  was 
B  Brett,  J.,  at  the  last  Leices- 
ring  assizes.  It  appeared  that 
ff,  who  was  a  yonng  womaD, 
1  the  service  of  the  defendant, 
I  shoe  maker  at  Leicester,  in 
f  of  book-keeper,  and  that  the 
liaving  accused  her  of  robbing 
yxMbj  had   sent  the  following 

telegrams  to  her  father  in 
'  Come  at  once  to  Leicester  if 
3  save  yonr  child  from  appear- 

tiie  magistrate.  Answer  per 
*  and,  "Yonr  child  will  be 
large  of  the  police  unless  you 
oome  to-day.     She  has  tiJken 

of  the  tiU."  The  learned 
^  that^  as  these  telegrams 
Bsariljr  be  seen  by  the  telegraph 

sending  them  prevented  the 
ktion  with  the  plaintiff's  father 

a  privileged  communication; 
nxy  having  found  that  the 
were  libellous,  and  that  there 
ecessitjr  for  the  defendant's 
;ttng  with  the  plaintiff's  father 
»h  instead  of  by  letter,  gave  a 
the  plaintiff ;  damages  lOOZ. 

'  {Merewether  with  him)  now 
vnant  to  leave  reserved  at  the 
;er  a  verdict  for  the  defendant, 
and  that  there  was  no  evidence 
o  go  to  the  iury  as  the  com- 
.  was  a  privileged  one.  He 
kr  a  new  trial,  on  the  ground 
unages  were  excessive.  It  is 
he  communication  would  have 
leg^  if  the  defendant  had 
i  to  the  plaintiff's  father  by  a 
it  is  not  the  less  so  because  it 
f  a  post-office  telegram.  There 
km  which  has  a  direct  bearing 
»,  43.— C.P. 


on  such  a  case  as  the  present.    In  Whil> 
field  y.  The  South  Eastern  EaUwa/y  Com- 
pony  (1),  which  is  the  nearest  case  on 
the  subject,  the  defendants  were  the  pro- 
prietors of  the  electric  telegraph  upon 
their  line  of  I'ailway,  and  it  seems  to  have 
been  assumed  that  they  published  the 
libel  by  sending  it  by  their  telegraph,  but 
the  only  point  there  decided  was  that  an 
action  for  libel  was  maintainable  against 
them,  notwithstanding  they  were  a  corpo- 
ration.    The  post-office  telegraph  is  only 
a  more  rapid  mode  of  conveying  messages 
through  the  post  than  of  doing  so  by  letter. 
It  is  as  confidential  a  mode ;  for  by  the 
20th  section  of  the  Telegraph  Act^  1868 
(31  &  32  Vict.  c.  110),  any  post-office 
official  "  who  shall,  contrary  to  his  duty, 
disclose  or  in  any  way  make  known  or 
intercept  the  contents  or  any  part  of  the 
contents  of  any  telegraphic  message  or 
any  message  intrusted  to  the  Postmaster* 
General  for  the  purpose  of  transmissioui 
shall,  in  England  and  in  Ireland,  be  guilty 
of  a  misdemeanour,  and  in  Scotland  of  a 
crime  and  offence,  and  shall  upon  convic* 
tion  be  subject  to   imprisonment  for  a 
term    not    exceeding    twelve     calendar 
months,  and  the  Postmaster-General  shall 
make  regulations  to  carry  out  the  inten- 
tions of  this  section,  and  to  prevent  the 
improper  use  by  any  person  in  his  em- 
ployment or  acting  on  his  behalf  of  any 
knowledge  he  may  acquire  of  the  contents 
of  any  telegraphic  message." 

[Lord  Coleridge,  C.J. — Is  not  the 
unnecessarily  sending  a  message  by  the 
telegraph  instead  of  by  letter  evidence  of 
malice  ?  Brett,  J. — I  think  it  has  been 
decided  that  sending  de&matory  matter 
on  a  post  card  is  a  publication,  though 
the  card  be  addressed  only  to  the  person 
Hbelled.] 

No  such  decision  appears  to  have  been 
reported  (2),  and  there  is  a  manifest  dis- 
tinction between  a  post  card,  which  is 
open  for  anyone  to  see,  and  a  telegram, 
which  is  always  sent  in  a  closed  envelope 
like  a  letter,  and  the  contents  of  which 

(1)  E.  B.  &  E.  115  ;  8.  c.  27  Law  J.  Rep.  (x.s.) 
Q.B.  229. 

(2)  There  has  been  a  ruling  by  Brjtt,  J.,  at 
Nisi  PriuB  to  this  effect,  but  it  is  beliered  the 
point  has  not  been  raised  before  the  Court  in 
Banc — Reporter, 
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cannot  be  known  by  anyone  before  it  reaches 
the  person  to  whom  it  is  addressed,  except 
by  the  sender  and  the  officials  of  the 
post-office,  who  could  not  disclose  them 
without  being  guilty  of  a  breach  of  duty 
and  incurring  also  the  penalty  of  the 
Telegraph  Act,  1868. 

Lord  Coleridge,  C.  J. — I  am  of  opinion 
that  there  ought  to  be  no  rule  in  this  case. 
On  the  point  as  to  the  communication 
being  a  privileged  one,  it  has  been  argued 
by  ^.  0*Malley  that  the  telegraphic  mes- 
sage cannot  be  known  during  its  trans- 
mission. The  question  is,  why  should  it 
not  be  known,  and  that  is  a  question 
which  the  learned  counsel  has  not  been 
able  to  answer.  The  message  is  in  point 
of  fact  told  to  the  telegrapn  clerks,  and 
they  are  clearly  beyond  the  privilege  ;  for 
certainly  it  would  be  a  very  dangerous 
doctrine  to  say  that  the  transmission  of 
telegrams  through  the  many  hands  who 
are  employed  by  the  post-office  authorities 
is  privileged.  There  was,  therefore,  a 
publication.  As  to  the  damages  being 
excessive,  the  learned  Judge  who  tried 
the  cause  is  not  dissatisfied,  and  there  is 
therefore  no  reason  for  disturbing  the 
verdict. 

Brett,  J. — I  consider  the  question  of 
law,  which  hBs  been  raised  in  this  case, 
is  a  very  important  one,  and  that 
is  whether  a  communication  which 
might  have  been  privileged  if  made  to  a 
certain  person  alone  is  to  bo  deemed  to 
be  made  to  such  person  only  when  sent 
by  means  of  a  telegram  through  the  post- 
office,  because  the  Act  of  Parliament  for- 
bids the  Post-office  officials  disclosing  the 
contents  of  such  telegram,  though  in  point 
of  fact  it  is  made  to  several  persons.  The 
question  is  most  important  since  the 
question  of  privileged  communication 
would  ordinarily  only  arise  when  the 
libel  could  not  be  justified,  and  therefore 
the  question  is,  whether  persons  can  have 
their  characters  destroyed  by  unjust  ac- 
cusations made  throug^h  the  means  of 
telegrams.  I  agree  with  my  Lord  that 
rending  telegraphic  messages  unneces- 
sarily is  strong  evidence  of  malice ;  but 
I  desire,  for  the  protection  of  the  public, 
to  put  thi3  Diattcr  on  higher  grounds, 
and  to  say  that  oven  though   the  tele- 


praphic  message  be  sent  bona 
inasmuch  as  it  must  be  publis 
telegraph  clerks,  it  is  unprivilef 
the  same  as  a  publication  by  a 
and  it  has  been  ruled  that  the  i 
such  cards  is  a  pubUcation. 
reasons  and  on  this  ground 
state  that  I  think  a  publication 
of  a  telegram  avoids  the  priyil 
might  otherwise  exist. 

Denman,  J. — I  am  of  the  sane 
I  think  we  may  assume  that 
munication  which  was  made 
though  it  was  by  means  of  the 
was  made  bona  fide ;  and  that 
been  sent  by  letter,  it  wonld  ] 
pri vile^d.  Still  the  communii 
not  privileged  unless  made  i 
whom  there  was  a  duty  on  tl 
the  defendant  to  make  it,  and  I 
made  to  the  telegraph  clerki 
whom  the  defendant  had  no  e 
and  therefore  such  commnnio 
not  privileged. 

Bule 


Attorneys — Shaw  &  Frazer,  for  plaio 
Boecoe  &  Ck>.,  agents  for  Q.  Stevcnflc 
for  defendants. 


574.    X 
•il  25.  / 


BENJAMIN  V  STOE 
ANOTHER, 


1874. 

April 

Action —  PMic  Nuisance  — 
Private  Bights  —  Pleading  —  *• 
diotis,^' 


In  order  to  maintain  an  ae 
ptiblic  nuisomce^  the  plaintiff  % 
that  he  has  suffered  a  particular^ 
substantial  injury. 

The  defendants  were  audwi 
received  large  quantities  of  goods 
at  their  rooms.  The  plaintiff  k&^ 
house  near  to  the  defendants^  pla>i 
nesSj  and  complained  that  the  t 
delivered  goods  at  their  rooms  I 
the  public  street  so  as  to  darken 
shop,  and  to  compel  him  to  bum 
daylight,  and  that  the  horses  c 
pleasant  smells,  which  renders 
tomers  nnwilling  to  frequent  his) 
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dedaroUon  did  not  gpeciaUy  charge  that 
Ae  plaintiff  was  annoyed  by  the  smells,  hut 
^Jkgcd  ihai  by  reason  of  the  obstruction  the 
plaintiff  *s  house  was  rendered  incommo- 
dious. At  the  trial,  evidence  was  allowed 
Ui  he  ^iven  of  the  bad  smsUs,  and  a  verdict 
wu  /awid  for  the  plaintiff : — ^Held,  that  the 
ioijwry  io  the  plaintiff  wcLs  particular,  direct 
Md  ^vhstantial,  so  as  to  entiile  him  to 
fMin^t^iin  an  action,  and  that,  under  the 
aUe^cMm  in  the  declaration  that  theplain- 
i^i  hcuse  was  rendered  incommoduyus  by 
H^  ohsimctUm,  he  could  give  evidence  as 
to  die  tu^leasani  smells. 

I^e  writ  was  issued  upon  the  24th  of 
i^pril,  1873. 

'^^^  declaration  stated  that  before  and 

•^tiie  time  of  the  happening  of  the  griev- 

Micee  hereinafter  mentioned,  there  was, 

™  still  of  right  onght  to  be,  a  certain 

^oUc  highway  known  as  and  called  Bose 

^'^^ ;  and  the  plaintiff  before  and  at  the 

j^^^  of  the  happening  of  the  grievances 

^'^inafler-mentioned,  was  possessed  of  a 

^'^n  ooffee-honse  and  premises  abutting 

^  ^d  opening   into  the  said  highway, 

f^.  carried  on  m  the  said  coffee-house  the 

r^'^^ess   and   trade   of  a  coffee-house. 

|/^®per.    Tet  the  defendants,  well  know- 

^8"   the  premises,  but  contriving    and 

j|Tr^^gfully    and    unjustly  intending    to 

'JJJ^  the  plaintiff  in  his  said  trade  as  a 

?^^©e-house-keeper,  from  time  to   time 

^^t  and  continued  to  keep  divers  and  an 

^^^©cessary  number  of  carts,  vans,  wag- 

^"^"^  and  horses   standing  in  the  said 

rhway,  for  an  unreasonable  and  unne- 

.^^^ajy  length  of  time,  and  in  such  a 

Pp^tion  as  unreasonably  and  imnecessarily 

^^   obstaruct  the  said  highwav,  and  the 

^S^t  and  air  entering  through  the  win- 

2?^W8  and  doors  of  the  said  coffee-house  of 

^^^plaintiff,  and  the  access  to  the  said 

^■^^e-house,  whereby  the    plaintiff  was 

is  prevented  from  canying  on  his 

trade  in  so  large,  ample  and  bene- 

i  a  manner  as  he  otherwise  might  and 

^tUd  have  done,  and  lost  and  has  been 

^^i-ived  of  divers  great  gains  and  profits, 

^ich  might  and  otherwise  would  have 

^^^«n  and  fuxrued  to  him  from  carrying 

?^  bis  said  trade  and  business  of  a  coffee- 

_|^^^^e-keeper ;    whereby    also    the    said 

'^ftee-house  and  premises  have  been  ren- 


dered unhealthy  and  incommodious,  as 
well  as  a  house  of  business  as  also  a 
dwelling-house. 

Plea,  Not  Guilty ;  upon  which  issue  was 
joined. 

The  cause  came  on  for  trial  at  the  sit- 
tings in  Middlesex,  during  Trinity  Term, 
1873,  before  Honymau,  J.,  and  the  fol- 
lowing  appear  to  be  the  material  facts  of 
the  case. 

The  defendants  were  auctioneers  and 
occupied  a  large  house,  standing  at  the 
comer  of  Bose  Street,  and  situate  in  King 
Street,  Co  vent  Grarden,  in  the  county  .of 
Middlesex.  Their  business  was  extensive, 
and  it  was  necessary  to  bring  the  goods 
to  be  sold  in  vans  and  other  vehicles, 
which  used  to  stand  in  Bose  Street,  at 
one  of  the  defendants'  doors.  Adjoining 
the  defendants'  house  was  the  plaintiff's 
coffee-shop,  which  stood  in  Bose  Street. 

The  plaintiff  deposed  that  he  became 
possessed  of  the  coffee-house  in  March, 
1870 ;  fifteen  years  of  the  term  were  still 
unexpired.  Bose  Street  was  a  public 
highway ;  the  width  of  the  carriage-way 
in  Bose  Street  was  about  eight  feet,  and 
therefore  two  carts  could  not  stand  therein 
abreast  at  the  same  time.  When  the 
plaintiff  first  went  to  Bose  Street  in  1870, 
he  found  that  the  defendants  used  Bose 
Street  "now  and  then"  in  the  manner 
complained  of,  but  not  so  frequently  as  at 
subsequent  times.  The  defendant  took 
in  goods  at  various  times  in  the  day  from 
8.30  a.m.  until  7  or  8  p.m.,  and  this  con- 
tinued from  Monday  mornings  until  Sa- 
turday afternoon.  The  defendants'  van 
was  in  the  habit  of  standing  in  Bose 
Street  with  the  tail  at  their  door ;  when 
so  stationed  the  van  covered  the  window, 
and  the  horse  drawing  it  covered  the  door 
of  the  plaintiff's  coffee-shop.  The  plain- 
tiff's windows  were  darkened,  and  the 
smell  from  the  horse  droppings  was  very 
disagreeable ;  the  coffee-shop  was  so 
darkened  by  the  vans  standing  in  front  of 
the  windows  that  he  had  to  bum  gas 
nearly  ifll  the  day,  and  he  was  compeUed 
to  keep  the  door  shut  in  order  to  prevent 
the  smell  from  enteriug.  Sometimes  the 
plaintiff's  customers  left  after  having 
given  orders,  without  waiting  to  be  served 
with  refreshments,  owiug  to  the  smell. 
The  receipt^  in  the  plaintiff's  business 
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wero  maoh  diminislied  owing  to  the  con- 
tmnanoe  of  the  nuisance. 

The  wife  of  the  plaintiff  deposed  that 
the  defendants'  van  caused  great  incon- 
venience, and  that  the  smell  was  so  bad  as 
to  create  complaints  from  persons  fre- 
quenting the  coffee-shop.  The  plaintiff 's 
customers  could  not  go  along  the  pave- 
ment of  Rose  Street,  and  had  to  cross  the 
street  and  make  a  detour. 

It  was  objected  that  evidence  as  to  the 
smell  was  madmissible,  but  the  Judge 
received  it. 

Other  witnesses  having  been  called  to 
support  the  plaintiff's  case,  the  jury,  after 
hearing  evidence  for  the  defendants,  found 
a  verdict  for  the  plaintiff  for  752. 

In  Trinity  Term,  1873,  a  rule  was  ob- 
tamed  to  set  aside  the  verdict,  and  to  enter 
a  nonsuit  pursuant  to  leave  reserved,  on 
the  ground  that  the  plaintiff  did  not  give 
sufficient  evidence  of  damage  to  himself 
to  maintain  the  action;  or  why  a  new 
trial  should  not  be  had,  on  the  grounds, 
first,  that  improper  evidence  was  admitted 
against  the  defendants  at  the  trial ;  se- 
cond, that  the  verdict  was  against  the 
weight  of  evidence. 

B,  V,  WHUams  now  shewed  cause. — 
The  plaintiff  relies  upon  two  grounds  of 
complaint,  namely,  the  smell  arising  from 
the  horse  droppings,  and  the  obstruction 
to  the  light  and  to  the  access  to  his 
coffee-shop.  It  is  contended  he  has  proved 
sufficient  damage  to  entitle  himself  to 
maintain  an  action ;  in  BuUen  and  Leake' a 
Precedents  of  Pleading,  p.  429  (3rd  ed.),  it 
is  stated  in  note  (a)  that  ''  an  individual 
cannot  maint<ain  an  action  for  the  obstruc- 
tion of  a  public  way,  unless  he  has  suffei^ 
a  particular  and  special  damage  from  the 
obstruction ;"  reference  is  made  to  p.  377, 
where  it  is  laid  down  that  "  if  an  obstruc- 
tion of  the  highway  prevents  access  to  a 
person's  abode  and  hinders  his  business,  he 
may  maintain  an  action  for  the  damage 
thereby  done  to  his  trade."  The  plaintiff 
relies  upon  the  doctrine  here  put  forward. 
WiVkea  v.  The  Hungerford  Market  Company 
(1)  shews  that  an  action  will  lie  for  an 
obstruction  to  a  highway,  from  which  da- 
mage has  accrued  to  one  of  the  Queen's 

(1)  2BiDg.N.a  281. 


subjects;  that  case  was  impeac 
Bickett  V.  The  Metropolitan  Badkm 
pany  (2),  but  only  so  far  as  it  deok 
an  action  could  be  maintained  fin 
custom  arising  from  an  obatraoti 
highway,  which  prevented  pas 
from  going  near  the  plaintiff's  hon 
judgment  of  Willes,  J.,  in  Beckei 
Midland  Bailway  Company  (3),  ooc 
review  of  the  law  applicable  to  i 
sent  case,  and  the  principles  thi 
down  are  much  in  f&YOur  of  the  i 
sue;  Iveaon  v.  Moore  (4)  is  the 
mented  upon,  and  appears  to  ha^ 
correctly  decided.  The  cases  as 
pensation  under  the  Lands  Glaiu 
1845,  are  not  wholly  in  point,  for  i 
to  obtain  redress  under  that  atat 
person  damnified  must  prove  aa  ii 
his  property ;  but  compensation 
obtained  for  the  filling  up  of  a 
dock,  which  rendered  a  warehoos 
valuable — MacCarthy  v.  The  IMn 
Board  of  Works  (5). 

[Bebtt,  J, -^Bickett  v.  The  Meir 
Bailway  Company  (2)  is  not  agai 
plaintiff,  and  it  must  betaken  to  ba 
found  by  the  jury  that  the  pub 
sance  waa  sufficient  to  maintain  an 
ment ;  the  point  which  he  has  to  e 
is  that  he  has  suffered  an  injury  ] 
to  himself  and  beyond  that  inflicti 
other  persons.] 

The  plaintiff  suffered  a  partioula] 
for  he  was  compelled  to  bum  ffaa 
daylight ;  moreover  the  air  coming 
coffee-house  was  rendered  fool  iy 
fendants,  and  this  alone  will  mauv 
action — The  St.  Helen's  Smeliim 
pany  (Limited)  v.  Tipping  (6). 

[Brett,  J. — ^That  case  does  xio 
the  plaintiff:  the  declaration  there  i 
that  the  trees,  shrubs  and  herbsf 
the  plaintiff's  land  were  injured  i 
cattle  rendered  unhealthy  by  the 
gases  issuing  fromthedefendanta's 
works,  and  tibe  jury  found  in  hisfiii? 
the  present  action  the  plaintiff  miif 
lish  that  if  a  van  standing  ina  narro 

(2)  House  of  Lords,   36  Law  J.  Bn 
Q.B.  205. 

(3)  37  Law  J.  Eep.  (n.8.)  OJP.  11; 
Rep.  3  C.P.  82. 

(4)  Ld.  Haym.  486 ;  e.  c.  Garth.  461. 

(5)  42  Law  J.  Bop.  (19.8.)  G.P.  81. 

(6)  35  Law  J.  Bop.  (if.s.)  Q.B.  66.  . 
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bstmotB  the  light  entering  a  ooffee-shop, 
Eui  if  the  hone  renders  the  air  foul,  the 
xnipier  gaffers  an  injury  for  which  he 
My  TecoYer  damages ;  the  defendants 
kVB  as  much  right  to  carry  on  their  bnsL- 
tmm  ms  any  other  of  the  Queen's  sabjects ; 
plaintiff,  however,  may  rely  upon  the 
'  ig  of  the  jury,  which  upholds  the 
^  ktion  in  the  declaration  that  the  vans 
L€l\he  horses  stood  at  the  defendants* 
lor  in  Bose  Street  for  an  unreasonable 
cutli  of  time.] 

£  is  farther  contended  for  the  plaintiff 
.At  the  evidence  as  to  the  bad  smells  was 
"operly  admitted. 

^Baett,  J. — If  the  Judge  was  wrong  in 
toeiTing  this  evidence  at  the  trial,  the 
'mintiff  has  recovered  damages  for  a  sub- 
antive  injury  not  alleged  in  the  decla- 
ktion.] 

The  plaintiff  charges  that  the  coffee- 
bop  has  been  rendered  unhealthy  and 
loommodious  as  well  as  a  house  of  busi- 
leas  as  also  as  a  dwelling-house ;  these 
^oirds  are  large  enough  to  include  a 
LQiaanee  caused  by  bad  smells.  The 
nerdict  was  not  against  the  weight  of 
rridence. 

•T.  B.  Torr  and  James  Tarr^  in  support 

>f  "Uie  role. — The  plaintiff  has  not  proved 

efficient  special  damage  to  himself  to  ob- 

kftin  the  juogment  of  tfalis  Court.  An  action 

oaimot  be  maintained  for  a  public  nui- 

Miooe,  unless  the  plaintiff  can  prove  an 

injury  to  himself  beyond  that  suffered  by 

olhers  of  the  Queen's  subjects — Huherl  v. 

Qnwi  (7),  WinUrbotiom  v.  TJie  Earl  of 

Derty  (8),   RickeU  v.   Tlte  MeiropolUan 

Baikny   Company    (2),    Tlie   Caledonian 

BaUway  Company  v.  Ogilvy  (9).  A  slight 

^inuantion  of  light  does  not  entitle  the 

pwtm  damnified  to   legal  redress — The 

^(/London  Brewery  Company  v.  Ten- 

"^  (10). 

[Bbmti,  J. — The  decision  in  that  case 
'i^'^oeoded  upon  the  insufficiency  of  the 


.    .-Pine  that  a  Court  ^of  Equity  will  not 
^^J  sanction  prevent  an  obstruction  to 

fj)    X  Eip.  148. 

V'»}     ^6  Inw  J.  Rep.  (x.8.)  Exch.  194 ;  8.  c.  Law 

•P-  ^  Exch.  316. 


Vi)^^'^  ^^-  Scot  App.  220, 
^     -X  43  Iaw  J.  Rep.  (v.b.)  Chanc.  457 ; 
AW  ::^  9  cjj^nc.  212. 


8.  C. 


light,  unless  the  grievance  be  of  a  sub* 
stantial  character  (11).  The  principle  of 
that  case  does  not  apply  to  proceedings  at 
common  law.] 

It  is  contended  for  the  defendants  that 
even  at  law  the  question  must  be  consi- 
dered whether  the  alleged  nuisance  causes 
a  substantial  amount  of  discomfort — Cavey 
V.  Lidbetter  (12).  In  The  King  v.  TAa  Di- 
rector* oftlis  Bristol  Dock  Company  (13)  it 
was  decided  that  no  compensation  was 
due  to  the  owners  of  a  brewery  for  a  loss 
arising  to  them  in  their  business  from  the 
deterioration  of  the  water  of  a  public  river, 
from  which  the  brewery  had  been  before 
supplied  by  means  of  pipes  laid  under 
low-water  mark,  the  use  of  the  water 
having  been  common  to  all  the  King's 
subjects,  and  not  claimed  as  an  easement 
to  the  particular  tenement.  The  evidence 
in  this  case  did  not  establish  an  inconve- 
ence  like  that  proved  in  Qlover  v.  The 
North  Staffordshire  Railway  Company 
(14).  For  a  temporary  obstruction  no 
compensation  can  be  obtained — Herring  v. 
The  Metropolitan  Board  of  Works  (16).  It 
is  submitted  that  Senior  v.  The  Metropo^ 
litan  Baihvay  Company  (16)  is  not  now 
law.  Cameron  v.  The  Charing  Cross  BaiU 
way  Company  (17)  was  overruled  in  the 
Exchequer  Chamber  (18)  upon  the  autho- 
rity of  the  decision  of  that  Court  in 
Bickett  V.  The  Metropolitan  Railway  Com^ 
pany  (19).  Then  the  evidence  as  to  the 
bad  smells  was  improperly  received.  It 
cannot  be  said,  in  the  proper  sense  of  the 
word,  that  a  house  is  rendered  "  incom- 
modious '*  by  bad  smells. 

[Beett,  J. — In  Webster^s  Dictionary  I 
find '* incommodious "  explained  as  ''in- 
convenient ;  not  affording  ease  or  advan- 


(11)  Soo  Kerr  on  Injunctions  in  Equity ^  ch.  18, 
8.  2,  p.  352. 

(12)  32  Law  J.  Rep.  (n.8.)  C.P.  104;  8.  c.  13 
Com.  B.  Rep.  N.S.  470. 

(13)  12  East  429. 

(14)  20  L.1W  J.  Rep.  (n.s.)  Q.B.  376;  s.  c.  16 
Q.B.  Rep.  912. 

(15)  34  Jaw  J.  Rep.  (n.s.)  M.C.  224;  8.  c.  19 
CJom.  B.  Rep.  N.S.  610. 

(16)  2  H.  &  C.  258  ;  8.  c.  32  Law  J.  Rep.  (k.s.) 
Exch.  225. 

(17)  33  Law  J.  Rep.  (n.8.)  CJ».  318;  s.  c.  16 
Com.  B.  Rep.  N.S.  430. 

(18)  19  Com.  B.  Rep.  N.S.  764. 

(19)  84  Law  J.  Rep.  (n.s.)  Q3.  257. 
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tage  ;  nnsnitable  ;  giving  trouble  witboat 

mucb  injury."] 

As  to  tne  vordiot  being  against  tbe 
weight  of  evidence,  it  is  contended  that 
the  jury  upon  the  facts  proved  ought  to 
have  found  for  the  defendants.  . 

Brett,  J. — This  action  is  brought  to 
recover  compensation  for  the  unreasonable 
user  of  a  highway ;  it  charged  that  the 
defendants  created  a  nuisance  upon  it,  and 
that  the  plaintiff  is  entitled  to  maintain 
this  action  on  the  ground  that  the  acts 
complained  of  caused  him  damage.  It  has 
been  discussed  whether  the  plaintiff  in 
order  to  succeed  must  shew  more  than  a 
personal  injury  to  himself,  and  must  go  on 
to  shew  damage  to  his  property,  but  it  has 
not  been  denied  by  the  plaintiff  that  a 
claimant  for  compensation  under  the 
Lands  Clauses  Act,  1845,  has  to  establish 
an  injury  to  his  property.  The  principle 
of  the  common  law  seems  to  me  capable 
of  being  stated  in  the  following  terms — 
whoever  creates  a  public  nuisance,  and 
thereby  causes  an  injury  to  the  Queen's 
subjects  in  general,  may  be  punished  upon 
indictment,  but  an  action  cannot  be  main- 
tained unless  a  personal  injuiy  has  been 
suffered  ;  an  illegal  use  of  the  highway  is 
insufficient,  and  the  plaintiff  must  shew 
special  damage.  This  is  clear  law.  A 
further  question  arises,  was  it  necessary 
for  the  plaintiff  to  prove  an  injury  to  his 
property  ?  I  think  it  was  not.  It  was 
however  requisite  for  him  to  shew  the  ex- 
istence of  three  incidents  —  first,  it  is 
necessary  that  he  should  have  suffered  a 
particular  injury ;  unless  he  establishes 
that,  he  must  fail ;  an  illustration  of  this 
rule  is  to  be  found  in  Hubert  v.  Groves  (7), 
where  it  was  held  that  for  an  obstruction 
to  a  highway  which  is  a  public  nuisance 
an  action  cannot  be  maintained,  although 
the  business  of  a  person  be  inter- 
rupted ;  the  only  remedy  is  by  indictment. 
This  doctrine  is  supported  by  the  decision 
in  Winferhottcmi  v.  The  Earl  of  Derby  (8), 
where  it  was  determined  that  when  a 
public  way  is  obstructed,  an  indivi- 
dual cannot  bring  an  action  against  the 
obstructor  unless  he  has  sustained  some 
special  damage  apart  from  that  sustained 
by  the  rest  of  the  public  ;  and  his  being 
obliged  by  the  obstruction  to  turn  back 


and  proceed  by  a  less  direct  nmi 
remove  the  obstruction,  and 
and  put  to  expense  in  doing  so 
sufficient.  These  cases  ol^ly  sb 
to  ground  an  action  the  damage 
from  the  pubUc  injury  must  be  pea 
A  second  requirement  is,  that  the 
accruing  to  the  plaintiff  afaall  h 
and  not  merely  consequential,  and 
the  darkening  of  the  plaintiff's  f 
the  van  a  direct  injury.  Moieoi 
injury  must  be  substantial.  The  ' 
has  given  evidence  to  shew  that  tl 
and  air  coming  into  his  house  hi 
obstructed  by  the  defendants'  acts 
necessary  to  light  the  gas ;  there 
suffered  a  pecuniary,  that  is,  a  sub 
loss.  The  injury  inflicted  upon  th 
tiff  fulfils  all  the  requisite  conditi 
is  particular,  direct  and  snb 
Moreover,  during  the  time  whm 
obstructed  the  street,  the  access 
plaintiff's  house  was  rendered  mo 
cult ;  any  person,  for  instance  aca 
could  not  enter  it  so  easily  as  when 
was  not  there  ;  and  the  jury  hav 
that  it  stood  in  the  street  for  an 
sonable  time.  So  much  of  the  ztl 
lates  to  entering  a  nonsuit  cannot  1 
absolute. 

It  has  been  further  argued  thate 
was  improperly  received  at  the  tria 
the  plaintiff  was  allowed  to  prove  h 
nience  arising  from  bad  smells ;  thi 
tion  is  not  merely  technical,  beca' 
grievance  was  not  disclosed  before 
tion  was  commenced.  My  brother  Hi 
refused  to  amend  at  the  trial  np 
ground,  and  in  my  opinion  weon^ 
amend  now.  We  must  decide  upon 
struction  of  the  declaration  accordii 
strictly  legal  meaning.  The  quei 
whether,  in  its  present  form,  it  sufl 
charges  injury  n*om  bad  smells.  1 
allegation  in  the  declaration  is  m 
the  smells  cannot,  in  the  present  < 
said  to  have  rendered  the  coffee-sl 
healthy ;  there  was  not  evidence  of 
to  health.  The  plaintiff  must  rel 
the  word  "incommodious;"  and 
opinion  his  coffee-shop  was  rende 
commodious  by  the  bad  smells  arisi 
the  horses  ;  when  we  speak  as  law 
do  not  always  use  words  in  their  o 
and  popular  signification,  and  we  s 
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be  doing  yiolenoe  to  language  by  holding 
that  '^oommodions"  sufficiently  describes 
MUioyance  by  bad  smells.  The  rale  con- 
not  l>e  supported  where  it  claims  a  new 
trial  for  misreoeption  of  evidence. 

As  to  the  question  whether  the  verdict 

was  aminst  uie  weight  of  the  evidence,  I 

Bhonld  have  looked  with  suspicion  upon 

the  testimony  brought  forward  on  behalf 

of  the  plaintifl^  but  the  expense  caused  by 

burning   an  additional  quantity  of  gas 

■eema  a  real  loss,  and  I  think  that  we  are 

not  entitled,  upon  this  ground,  to  overule 

ft  verdict  unless  it  is  utterly  unreasonable. 

nie  rule  upon  all  its  branches  must  be 

discharged. 

DsKMAN,  J. — ^I  am  of  the  same  opinion. 
In  my  judgment  the  evidence  established 
tliai  the  plaintiff  had  suffered  an  injury, 
^pmrt  firom  that  inflicted  upon  the  rest  of 
^■•c   public.     Moreover,   the  obstruction 
^'^nindiately  caused  a  darkening  of  the 
^^^^'fiee-ahop,  and  this  was  direct  damage ; 
?^^  the  burthen  cast  upon  the  plaintiff  of 
'^^I'lung  more  gas  produced  substantial 
•^d  appreciable  loss.     The  rule  as  to  en- 
JjAiiig  a  nonsuit  cannot  be  supported. 
^^xuier  the  allegation  in   the   declaration 
**>*t  the  coffee-house  was  rendered  incom- 
JJ^^ous,  the  jury  were  entitled  to  find 
^**%t  the  plaintiff  was  annoyed  by  offensive 
^**>ell8  arising  from  the  horses ;  and  it  was 
^^t>per  for  my  brother  Honyman  to  allow 
^*^  complaint  as  to  the  smells  to  be  sub- 
J^^^-ted  to  the  jury.     As  to  the  objection 
**^at  the  verdict  was  against  the  weight  of 
^'Vidence,  it  is  to  be  recollected  that  the 
^^^ae  was  tried  before  a  jury  of  the  county 
^*^  Middlesex,  who  were  a  more  competent 
"^K^ibunal  than  we  are  to  weigh  the  evi- 
dence given  at  the  trial. 

Rule  discharged. 


Attorneys^.  H.  lind,  for  plaintiff;  Stileman  & 
Neate,  far  defendanto. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Common  Pleas.) 

1874.   1 

Feb    4     y^^^^^  ^-  ^^^   CONSERVATORS    OF 
Mav  13    I  ^^^   RIVER  THAMES. 

Negligence — Liability  for  Maintenance  of 
Towing-path — Toll  for  Use  of  Towing-path 
— Action, 

The  defendants  were  a  corporation  consti- 
tided  for  the  purpose  of  the  upper  navigation 
of  the  river  Thames  by  the  Thames  Naviya^ 
tion  Act,  1866  (29  ^  30  VicL  c.  89),  and 
under , the  powers  of  that  Act  and  of  tJie 
previous  stalutes  relating  to  the  navigation 
which  had  become  vested  in  them,  the  de- 
fendants Iwd  constructed  bridges  and  other 
works,  and  had  acquired  the  right  to  use 
the  whole  of  the  towing-paths   along   the 
liver,  and  to  take  toll  for  the  same.    In  the 
exercise  of  such  right  the  defendants  took 
an  axjgregaie  toll  in  one  sum  for  the  use  of 
the  entire    navigalion  and    towing-paths, 
which  included  the  works  tlie  defendants 
Jiad  constructed,   as   well  as  the  natural 
soil  which  had  been  worn  into  the  track 
of  a  towing-path.     Part  of  such  natural 
towing-path  got  into  a  dangerous  state  by 
the  action  of  the  water,  and  t»  consequence 
thereof  the  plaintiff^ s  horses  whilst  using  it 
in  towing  a  barge,  for  which  the  proper  toll 
had  been  paid  to  the  defendants,  fell  into 
the  river  and  were  drowned : — Held  by  the 
Court  of  the  ExcJiequer  Chamber  (Cleasbt, 
B.,  dissentiente),  that  as  the  defendants  took 
one  toll  for  the  use  of  the  entire  towing- 
path,  parts   of   which   were    artificial,   it 
mattered  not  that  the  place  where  the  acci- 
dent  happened  v:as  not  artificial,  but  that  it 
teas   the   duty   of  the   defendants   to   take 
reasonable  care  that  the  a'hole  of  the  tmcing- 
path  was  in  such  a  state  as  not  to  expose 
tlwse  using  it  to  undue  danger,  and  that  for 
a  neglect  of  such  duty  the  defendants  were 
responsible   to  the  plaintiff  although  they 
were  a  public  body  receiving  their  i-towers 
for  public  purposes. 

Held,  per  tota/m  Curiam,  that  tlie  towing- 
path  was  not  confined  to  tliemere  beaten  track 
but  included  so  much  of  the  bank  as  might  or- 
dinarily beused  by  horses  whentowing barges. 

Semblc,  the  defendants  trould  not  beliahle 
for  the  defective  state  of  the  tounng-patJis, 
if  such  state  were  a  latent  one,  of  the  exist* 
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ence  of  which  the  defendcmU  might  he  ignO' 
rant  though  using  reasonahle  care,  or  if  they 
were  to  give  notice  of  it  to  those  who  pay 
the  tolls,  or  to  inform  them  thai  they  must 
take  the  totoing-paths  as  they  find  them. 

The  defendants  were  constitntedfor  the 
purposes  of  the  npper  navigation  of  the 
Thames  bj  the  Thames  Navigation  Act, 
1866  (29 &  soviet,  c.  89),  with  the  powers 
of  the  commissioners  under  the  previous 
Acts  relating  to  the  upper  navigation,  and 
this  action  was  brought  for  so  negligently 
managing  part  of  the  towing-paths  of  the 
river  Thames,  under  the  management  and 
control  of  the  defendants,  that  the  same 
was  not  reasonably  safe  and  fit  for  the 
purpose  of  towing  barges,  whereby  cer- 
tain horses  of  the  plaintiff,  whilst  using 
it  for  towing  a  barge,  for  which  the  proper 
toll  had  been  paid  to  the  defendants,  fell 
into  the  river  and  were  drowned. 

It  appeared  at  the  trial  that  the  place 
where  the  accident  occurred  was  part  of 
the  natural  bank  of  the  river,  which  was 
used  as  a  towing-path,  and  which  had  got 
into  a  dangerous  state  by  the  action  of 
the  water,  so  that  it  gave  way  and  caused 
the  horses  which  were  towing  the  plain- 
tiff's barge  to  fall  into  the  river.  The 
jury  found  that  tlie  towing-path  was  not 
in  a  proper  condition,  and  that  the  acci- 
dent was  caused  by  its  defective  state, 
and  that  there  was  no  contributory  negli- 
gence by  the  plaintiff's  servants.  A  ver- 
dict was  entered  for  the  plaintiff  subject 
to  questions  as  to  the  liability  of  the 
defendants  in  point  of  law ;  and  a  rule  tiisi 
was  accordingly  obtained  by  them  to  enter 
the  verdict  for  them  or  a  nonsuit  on  the 
ground  that  there  was  not  shewn  any 
liability  in  them  to  repair  or  keep  in 
proper  condition  the  spot  where  the  bank 
gave  way. 

The  Cfourt  of  Common  Pleas  held  that 
the  defendants  were  liable,  and  discharged 
this  rule.  The  case  is  reported  41  Law 
J.  Rep.  (n.s.)  C.P.  241.  From  this  de- 
cision the  defendants  appealed,  and  the 
case  was  argued  by 

Prentice  (Joyce  with  him),  for  the  ap- 
pellants.— No  duty  to  repair  the  towing- 
paths  is  imposed  on  the  defendants  either 
by  the  Thames  Navigation  Act,  1866  (29 


&  30  Vict.  c.  89),  or  the  statates  sf 
ing  and  relating  to  the  commiflBJ 
whose  powers  were  transferred  i 
defendants  by  the  Act  of  1866.  [ 
statutes  are  fully  referred  to  and 
mented  on  in  the  judgment  of  the 
below,  and  in  the  judgment  in  the  I 
quer  Chamber  of  Cleasby,  B.] 
statutes  gave  the  commissioners^  < 
defendants  who  represented  them,  < 
discretionary  power  to  do  what  ii 
opinion  was  necessary  for  the  im; 
ment  of  the  navigation  of  the  rive: 
the  discretionarv  power  given  t 
trustees  under  the  Turnpike  Aoti 
Kifig  V.  The  Inhabitants  of  Nethm 
(1).  The  cases  of  neglect  to  repair  In 
or  other  works  of  that  kind  staoc 
very  different  footing.  In  those 
such  a  duty  may  reasonably  be  im] 
but  that  is  very  different  with  rap 
the  natural  bcmks  of  a  river.  Tha 
tinguishes  the  present  case  from  Pa 
V.  The  Lancaster  Canal  Company  (2] 
owners  of  land  the  defendants  ooul 
be  liable  for  any  injury  sustained 
person  whom  they  have  allowed  to 
on  their  land  in  consequence  of  the  di 
ous  state  of  part  of  such  land,  unlea 
were  aware  of  the  existence  of 
dangerous  state  and  omitted  to  gii 
warning.  The  present  case  is  dii 
from  that  of  TJie  Mersey  Docks  v. 
(3).  There  is  no  such  absolute  dul 
upon  the  commissioners  to  mainti 
repair,  as  was  relied  on  by  Blackbu 
in  Coe  v.  Wise  (4).  Next  the  place 
the  accident  occurred  here  was  nc 
of  the  towing-path ;  the  horses  were 
time  beyond  the  beaten  track. 

McLiod  {English  Harrison  with 
for  the  respondents. 

[Bramwbll,  B. — We  think  that 
place  in  question  was  one  which 
ordinarily  be  used  by  horses  in  towix 
defendants'  liability,  if  at  all,  would  < 
to  it.  You  need  not  answer  the  Uisl 
taken  by  Mr.  Prentice,  but  confine 

(1)  2  B.  &Ald.  179. 

(2)  11  Ad.  &  E.  223  ;  s.c.  7  Law  J.  Rc] 
Q.B.  258. 

(3)  35  Law  J.  Rep.  (n-.s.)  Exch.  225  ;  a 
Rep.  1  Eng.  &  L  App.  93. 

(4)  5  B.  &  S.  440 ;  a.  c.  33  Law  J.  Re] 
Q.B.  281. 
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the  defendantB'  liability  for  the 
f  Ae  towixiff-tiaQi8.] 
wt  from  its  bemg  neoessarj  for  iilie 
iont  to  shew  that  the  statates  under 
fehe  powers  of  the  defendants  arise 
a  duty  to  keep  the  towing-paths 
My  me  for  those  who  nse  it, 
ms  is  on  the  appellants  to  shew 
bese  statates  except  them  from 
tnbr.  The  defendants  under  the 
gnren  to  ihem  by  these  statates 
porohase,  hire  or  otherwise,  the 
-path  thronghont  the  whole  naviga- 
ttia  riyer,  and  they  have  fnll  powers 
iH  that  is  necessary  to  make  such 
•path  safe.  Then  where  is  the  dis- 
i  between  such  a  towing-path  and 
ng  an  artificial  canal  P  The  toll  is 
for  the  nse  of  the  whole  towing- 
nd  it  is  all  more  or  less  artificial ; 
ra  bridges  and  locks,  and  the  pro- 
towing  itself  is  artificial.  The 
lilts  invite  the  public  to  use  the 
ad  they  receive  a  toll  for  such  use. 
rhy  are  they  not  liable  P  If  they 
!)e  liable,  if  they  were  individuals, 
9  not  the  less  so  because  they  are 
5  body — The  Mersey  Docks  y.  Oibbs 

Hcs^  in  reply,  referred  to  NichoUT. 
5). 

Cur,  adv.  vvlt. 

following  judgments    were   de- 
on  May  18. 

BBT,  B. — This  is  an  appeal  from  a 
I  of  the  Common  Pleas  discharg- 
ole  to  enter  a  nonsuit  or  verdict 
defendants.  The  rule  (which  was 
I  by  leave  reserved)  was  to  enter 
lict  on  the  ground  that  there  had 
m  shewn  any  liability  on  the  de- 
s*  part  to  repair  or  keep  in  proper 
m  the  spot  where  the  bank  gave 
Fhe  question,  therefore,  is  one  of 
mporfaEoice  both  to  the  defendants 
)  public,  involving  as  it  does  the 
iblh'ty  of  the  defendants  for  the 
I  proper  condition  of  many  miles 
oe-path  (it  may  be  100  miles  or 
of  which  we  know  parts  are 
tslty  covered  by  floods,  and  other 

).  &  S.  084 ;  B.  c  31  Law  J.  Hop.  (n.8.) 
tnmi,  43.— C  J*. 


parts  enoroaohed  upon  by  the  action  of 
the  stream* 

It  appears  to  me  that  the  liability  of 
the  demndants  depends  wholly  upon  the 
proper  construction  of  the  various  Acts 
of  Parliament  under  which  they  exercise 
their  powers  for  the  improved  navigation 
of  the  river.    I  quite  agree  that  if  cer- 
tain duties  are  imposed  upon  the  defend- 
ants the  droumstance  of  their  being  a 
public  body  receiving  their  powers  for 
public  purposes  only,   does  not  protect 
them  from  tiie  consequences  of  the  neglect 
of  those  duties  if  danger  arises  to  any 
person  by  that  neglect.  This  is  settled  1^ 
The  Mersey  Docks  v.  Oibhs  (3).    I  also 
think  that  if  the  defendants  could  be 
regarded  as  having  the  towing-paths  all 
along  the  river  under  their  control  and 
management,  and  inviting  thd  public  to 
make  nse  of  them  upon  payment  of  tolls  to 
them,  then  if  this  was  done  with  knowledge 
that  the  towing-path  was  insecure  or  with 
the  means  of  ^owledge  not  attended  to, 
there  would  still  be  responsibility — Par* 
nahy  v.  The  Lancaster  Oanal  Gompany  (2). 
But  the  question  in  the  present  case  is 
whether   the    conservators   occupy  this 
position  at  all.    Because  if  the  public  use 
the  towing-path  not  by  the  permission  of 
the  defendants,  who  could  neither  grant 
or  withhold  it  (except  in  certain  portions 
of  it  where  they  have    purchased    the 
ground  and  constructed  works  requiring 
reparation),  but  in  the  same  right  as  they 
did  originally   and  before  the  conmiis- 
sioners  existed,  then  there  is  no  responsi- 
bility, and  the  public  went  on  the  path  at 
their  peril.     It  is  necessary  therefore  to 
examine  the  Acts  of  Ftoliament.    It  will 
no  doubt  be  found  that  the  defendants 
have  certain  powers  connected  with  the 
towing-path,   that  they  have  power  to 
purchase  land,  and  construct  towmg-paths 
and  other  works  in  such  parts  as  they  in 
their  discretion  think  necessary  for  tho 
purposes  of  the  navigation.    And  when- 
ever they  have  constructed  a  towing-path 
or  works  for  the  use  of  the  public  they 
would  be  under  an  obligation  to  take  care 
that  they  were  not  in  a  dangerous  state. 
There  is  nothing  in  the  case  to  shew  to 
what  extent  this  has  been  done ;  indeed 
the  case,  as  it  is  called,  is  so  imperfect, 
merely  setting  out  a  quantity  of  evidence, 
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tbat,  in  my  opinion,  il  ought  to  go  back 
to  be  properly  stated,  bat  taking  the  case 
as  it  is  there  can  be  little  donbt  that  the 
towing-path  and  other  works,  the  pro- 
perty of  the  defendants,  would  occupy  a 
very  insignificant  part  of  the  great  dis- 
tance between  Staines  and  Cridklade.  In 
other  parts  of  the  line  of  navigation  the 
powers  of  the  defendants  extended  to  take 
care  that  the  public  had  the  undisputed  use 
of  the  existing  towing-paths  without  pay- 
ment to  the  owners  of  the  land  (which 
had  formerly  led  to  great  exaction),  and,  as 
in  the  present  case  it  is  not  disputed  that 
at  the  place  where  the  injury  was  sus- 
tained, from  the  defective  s&te  of  the 
towing-path,  the  defendants  had  not  con- 
structed the  towing-path  or  in  any  way 
interfered  with  it,  except  by  agreeing 
with  the  owner  for  a  price  to  be  paid  for 
the  privilege  of  going  over  it,  the  question 
which  arises  is  what  is  their  position  and 
responsibility  as  regards  this  portion  of 
the  towing-path.  The  defendants  are 
conservators  of  the  upper  part  of  the 
river  by  virtue  of  the  29  &  30  Vict  c.  89. 
That  Act  transfers  to  them  the  property 
and  powers  of  the  former  commissioners. 
Two  sections  of  the  Act  were  particularly 
referred  to  in  the  argument,  viz.,  sections 
43  and  88.  The  first  directs  that  the  con- 
servators shall  repair  the  locks,  weirs  and 
dams,  no  mention  being  made  of  towing- 
paths,  and  the  latter  one  enacts  that  the 
moneys  raised  by  the  conservators  shall 
be  applied  (inter  alia)  in  the  maintenance 
and  repair  of  the  works  vested  in  them 
or  required  or  constructed  under  the  Act. 
This  it  was  contended  would  extend  to  all 
cases  in  which  they  had  purchased  land 
and  constructed  towing-paths,  but  not  to 
the  miles  of  towing-paths  along  the  river 
in  which  they  had  no  interest.  All  that 
can  be  said  of  this  Act  of  Parliament  is 
that  it  treats  the  works  of  the  conserva- 
tors as  repairable  by  them,  but  not  the 
whole  length  of  towing-paths.  It  cannot 
bo  regarded  as  a  legislative  declaration 
that  the  towing-path  is  not  repairable,  or 
it  would  be  conclusive  of  the  present 
case,  but  it  afibrds  a  strong  argument  in 
favour  of  that  view. 

The  earlier  Acts  must  therefore  be  re- 
ferred to.  In  examining  them,  the  earliest 
Act,  24  Geo.  2.  after  reciting  among  other 


things  that  abuses  are  committed  1 
owners  of  the  towing  paths,  and  \ 
son  of  such  exactions  the  expense  oi 
carriage  is  increased,  authoriaes  \ 
commissioners  to  settle  the  rates 
taken  by  the  tenants  of  the  land  i 
use  of  the  towing  paths  (section  2 
also  prevents  any  alterations  of  the  \ 
paths  without  the  consent  of  the  p: 
tors  of  the  land.  Under  this  Act  il 
quite  clear  the  commissioners  apj 
by  it  were  under  no  liability  as  i 
the  condition  of  the  towing-paths. 
II  Geo.  3.  c.  45,  afterreciting,  amon| 
things,  that  exactions  by  the  owi 
the  towing-paths  still  continue, 
that  for  completing  the  nayigatic 
for  preventing  abuses  and  exaotio 
the  principal  inhabitants  of  all  the 
ties  through  which  the  river  pasM 
the  members  for  all  the  coontia 
mayors  of  all  the  boroughs,  shall  b 
missioners  for  putting  the  Aot  in 
tion.  These  commissioners,  who  i 
said  to  represent  the  public  interef 
the  navigation,  are  by  section  7 
rised  to  purchase  lands,  and  pnrdhf 
make  towing-paths,  bridge  and  wf 
the  towing  and  hauling  of  barges,  i 
fix  rates  to  be  paid  for  the  use  of  ti 
paths,  regard  being  had  to  the  expi 
purchasing  the  land,  and  makm 
maintaining  the  said  towing*patl] 
seems  clear  that  this  clause  ^labl 
commissioners  to  construct  such  w< 
bridges,  carrying  the  towing-patb 
brooks  and  dutches,  and  also  to  ooi 
towing-paths  on  land  purchased 
they  considered  this  necessary  for  i 
of  the  navigation.  And  as  to  aU 
works  belonging  to  them  there  Wo 
a  duty  to  maintoin  them,  but  it  d< 
apply  to  the  great  length  of  towin 
in  which  they  have  no  interest,  and 
they  consider  that  they  may  have 
fore.  In  like  manner,  section  19, 
was  much  relied  on  by  the  plainti 
which  enables  the  commissionera  t 
the  towing-paths,  and  the  conditic 
parations  and  circumstances  thereo 
not  impose  upon  the  commissione 
obligation  as  to  the  towing-path 
enables  them  to  ascertain  when  it  i 
necessary  to  construct  bridges  or  it 
paths,  and  to  make  certain  orden 
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owners  relating  to  the  tolls,  and  also 
as  to  the  towing-paths,  but  cer- 
not  80  as  to  call  npon  them  to  repair 
Seotion  31  shews  that  this  Act 
to  the  making  of  new  towing- 
The  next  Act  bearing  npon  the 
18  28  Qeo.  8.  c.  51,  which,  after 
.'fcing  that  a  certain  sum  has  been  spent 
making  horse  towing-paths,  enacts 
tion  2)  that  all  towing-paths,  bridges, 
IbC.^  made  on  the  said  navigation,  and  the 
proiond  or  soil  whereon  the  same  are 
~  provided  the  same  have  been  pur- 
by  the  eommissionen  for  the  use  of 
th^  navigation  shall  be  vested  in  the  com- 
miffiarioners.  As  &r  as  I  can  see  the  com- 
TnifWBJoners  have  no  interest  in  the  other 
to  w  jng-paths  all  along  the  river  from 
Stounes  to  Griddade,  and  no  power  to  deal 
them  as  their  property.  And  it  ap- 
from  the  case  that  the  owners 
of  tihe  land  and  tiieir  tenants  continued 
to  oocmpj  and  use  the  land  between 
ibo  fence  and  tiie  water  bjr  cutting  the 
grmflB  or  turning  sheep  upon  it,  though 
they  let  the  right  to  pass  along  it.  Bj  the 
7tli  ttd  19th  sections  of  the  Act  already 
^^e&ned  to  (11  Geo.  8  c.  45)  there  is  an 
^Athoriiy  given  to  the  commissioners  to 
ii^ke  orders  relating  to  the  towing-paths, 

S^iig  compensation  to  the  owners  for  the 
IB  which  they  may  sustain.  And  this  au- 
^Rtjr  has  been  acted  upon,  as  appears  by 
"*  evidence  of  Mr.  Leech,  the  engineer, 
'^ho  saysy  "  If  I  find  a  towing-path  too 
^^^  I  ^PPty  *o    the    owner    to    set 
rj^  fence  back.''      There  is    no    power 
^   Compel    the    owners  to    repair    the 
•^^^ing.paths,  nor  any  authority  to  the 
^em^BLnts  to  repair  them    themselves. 
"^d  they  never    appear  to  have    done 
^9  though  as  regards  the  bridges  and 
^Qrfca   of   that    description    belonging 
jO    the    commissioners,  they  appear  to 
^^    repaired   them   regularly.     Much 
??*^^xiGe  was  placed  upon  the  6th  sec- 
**<>^  of  the  28  Geo.  8.  c.  5,  by  which  the 
^^^^^^nissioners    are    authorised  to   take 
TJJJ*  for  the  use  of,  among  other  things, 
*5®  towing-paths  already  made,  or  here- 
^^^  to  be  made,  purchased  and  hired  for 
^  purpose  of  the  navigation,  and  it  was 
^[p>L€d,  with  some  apparent  force,  that  as 
^pnblic  were  to  pay  tolls  to  the  com- 
■*«umerB  for  the  towing-paths  hired  by 


them,  as  well  as  for  those  purchased  and 
made  by  them,  it  followed  that  the  com- 
missioners were  as  much  bound  to  see  to 
the  repairs  and  condition  of  those  hired 
as  of  those  made.  And  if  the  proper 
meaning  of  the  word  "hired"  was 
'*  leased,"  so  as  to  give  an  interest  in  it, 
this  might  be  so,  but  it  is  plain  that  the 
meaning  of  the  word  "  lured "  here  is 
that  the  right  of  passage  is  hired  only, 
so  as  to  relieve  the  barge-owners  from 
paying  to  the  several  land-owners,  as 
was  done  in  the  present  case.  Mr. 
Evans  says,  "  No  part  of  my  land  was 
ever  sold  or  let  to  the  commissioners, 
but  only  the  right  of  passing  over."  It 
appears  to  mo  that  the  section  referred 
to  has  not  the  effect  contended  for.  In 
the  first  place  it  was  not  intended  by  this 
section  to  give  any  additional  right  to 
the  public  as  against  the  commissioners, 
and  so  heavy  a  responsibility  as  the  repair 
of  the  whole  length  of  the  towing-paths 
ought  not  to  be  imposed  indirectly  but 
by  clear  words.  The  owners  of  the  land 
were  not  liable  to  the  pttblio  in  respect  of 
the  condition  of  the  towing-paths,  and  the 
commissioners  by  merely  hiring  the  right 
of  passage  cannot  be  properly  held  to 
create  and  take  upon  themselves  a  new 
responsibility.  Besides,  the  commis- 
sioners, by  hiring  the  right  of  passage,  ac- 
quire no  rights  upon  the  adjoining  lands, 
so  as  to  g^  upon  them  and  use  them  for 
the  purpose  of  repairing  the  towing-paths. 
I  cannot  see  why  the  license  granted  to 
the  commissioners  to  use  the  towing-path 
might  not  be  revoked,  and  thus  how  would 
the  liability  in  respect  of  the  condition  of 
these  continue  ?  The  only  other  clause  in 
the  Acts  of  Parliament  referred  to  as  bear- 
ing on  the  present  question,  was  the 
35  Geo.  3.  c.  106.  s.  23.  That  section, 
after  reciting  that  it  would  greatly  con- 
duce  to  the  benefit  and  advantage  of  the 
said  navigation  if  a  free,  continued,  unin- 
terrupted and  public  horse  towing-path 
were  made  and  established  throughout  the 
whole  navigation,  enacts  that  it  shall  be 
lawful  for  the  commissioners  to  pur- 
chase and  take  any  such  horse  towing- 
paths  as  the  commissioners  shall  think 
convenient  and  necessary  for  the  naviga- 
tion. This  is  merely  an  enabling  clause, 
and  leaves  it  to  the  discretion  of  the  com- 
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missioners  to  mske  new  towing-paths,  bnt 
as  regards  the  old  towing-paths  which 
thcj.  deem  sufficient  and  do  not  interfere 
with,  it  leaves  their  responsibility  as  it  was 
before.  For  the  reason  given  I  think  the 
commissioners  were  under  no  reenponsi- 
bility  for  the  condition  of  the  whole  length 
of  thp  towing-path.  It  was  arraed  that 
there  was  an  inconsistency  in  holding  that 
they  are  responsible  for  some  parts,  but 
not  for  the  rest ;  but  I  do  not  think  so. 
In  so  far  as  they  have  constructed  bridges, 
towing-paths  and  other  works  to  be  used 
by  the  public,  they  are  responsible  for 
their  being  in  a  fit  condition  for  use,  but 
there  appears  no  sound  reason  for  holding 
that  because  they  have  purchased  land, 
and  have  constructed  certain  works,  a 
bridge  for  instance,  over  a  brook  of  the 
length  of  ten  yards,  for  which  they  are 
responsible,  they  are  therefore  responsible 
for  miles  of  towing-paths  adjoining,  in 
which  they  have  no  interest.  ^Bearing  in 
mind  that  portions  of  the  towing-path  are 
at  certain  seasons  covered  with  floods,  the 
responsibility  is  a  very  serious  one,  and 
ought  to  be  imposed  by  much  clearer 
words  than  are  found  in  the  Acts  of  Par- 
liament, and  the  payment  of  one  toll  for 
the  use  of  the  navigation,  and  liberty  to 
pass  over  the  towing-path  without  a  sepa- 
rate payment  is  only  a  convenient  ar- 
rangement for  the  public,  and  ought  not 
in  any  way  to  affect  the  question  of  lia- 
bih'tv. 

The  question  may  be  fui*ther  illustrated 
thus — When  the  floods  are  out,  and  the 
towing'path  covered,  is  it  the  duty  of  the 
conservators  to  give  notice  of  this,  or  must 
the  public  look  out  for  themselves  ?  and 
so  when  the  floods  are  subsiding,  or  when 
they  have  just  subsided,  and  the  g^und 
has  not  regained  its  firmness  and 
Gonsistenoy  for  use  as  a  towing-path,  are 
the  conservators  to  give  notice  of  this,  or 
stop  the  use  of  the  towing-path  ?  I  think 
not.  The  judgment  of  the  Court  not  only 
decides  the  present  case,  but  imposes  a 
charge  upon  the  defendants  if  decided  in 
favour  of  the  plaintiff.  On  that  account, 
having  satisfied  myself  that  the  charge 
ought  not  to  be  imposed,  I  feel  bound  to 
say  so,  though  hesitating,  and  unwilling 
to  differ  from  so  many  of  my  learned 
brothers. 


Bramwell,  B. — ^The  jndgmant  '. 
about  to  read  is  that  of  my  brc 
Blackburn,  Quain,  Archibald,  and  m 
— ^The  defendants'  rule  in  this  caai 
to  enter  a  verdict  for  them  on  the  gi 
"that  there  was  no  evidence  that 
were  bound  to  repair  the  spot  wHei 
accident  happened."  If  this  wer 
question  in  the  case  it  mieht  be  di 
to  answer  it  adversely  to  the  deCeni 
and  say  that  they  were  bound  to  i 
the  spot  in  question,  for  undonl 
when  the  towing-paths  and  the  to! 
them  were  taken  by  private  owners 
was  no  such  obligation,  and  none  i 
posed  by  the  statutes  in  express  ter 
the  defendants ;  and  it  may  be  thf 
defendants,  as  a  matter  of  judicious 
their  funds,  might  thinkitinexpedien 
at  what  might  be  the  enormous  and  t 
fitable  expenses  of  repairing  long  e: 
of  towing-path,  where  there  was  Ed 
any  traffic.  There  is  no  power  of 
pelling  them,  and  they  would  not  be 
polled  to  such  enormous  outlay,  y 
not  go  further  into  this  question,  i 
think  it  is  not  the  question,  but  we 
to  the  judgment  in  Oibbs  v.  The  I 
Docks  (3).  But  we  think  it  is  enoi 
support  this  verdict  if  the  defec 
were,  so  long  as  they  kept  the  to 
path  open  and  took  toll  for  its  ose^ 
an  obhgation  to  those  whom  they  ii 
to  use  it,  to  take  reasonable  care  ' 
that  the  towing-path  was  in  snch  a 
as  not  to  expose  those  using  it  to  ^ 
danger.  If  the  dangerous  state  i 
path  at  this  spot  was  latent,  so  th 
defendants,  though  using  reasonabh 
remained  ignorant  of  it,  or  if,  I 
found  it  out^  they  had  warned  the 
tiffs  of  it,  they  would  not  have  neg 
this  duty,  but  as  it  is,  if  such  wi 
duty  of  the  defendants,  the  finding 
jury  (which  we  must  here  take  to  I 
rect)  is  that  they  have  neglected  it. 
agree  with  the  Court  below  in  thi 
that  since  the  case  of  Oibhs  v.  The  2 
Bodes  (8)  we  must  hold  the  funds  < 
corporation  (though  established  foi 
lie  purposes)  liable  to  make  good  tl 
mages  sustained  by  a  private  persoi 
any  breach  of  duty  on  their  paH>  an 
there  is  nothing  in  the  statutes  to  e 
this  corporation  from  the  duties  whi 
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oomiDOii  law  wonld  oast  upon  a  private 
perBODy  or  tfading  oorporation,  who  main- 
tained  a  similar  towine-path  along  a  pnb- 
lio  xarigation,  and  levied  tolls  for  its  nse. 
Ajixd  we  think  that  Famaby  v.  The  Lan- 
ca^to  dmal  Oampany  (2)  and  Oibhs  v. 
Th^  Meney  Docks  (3)  estoblish  that  saoh 
a  dutf  is  hy  common  law  cast  upon  those 
wlio  invite  persons  to  nse  a  towing-path 
lilce  this,  and  receive  pay  for  the  nse  of 
it.     It  was  argned  that  those  cases  were 
iu>t  appUcable,  because  the  part  of  the 
torwing-path  where  the  accident  happened 
irasan  the  natural  soil,  only  worn  into  a 
trmck  made  by  the  horses'  feet,  leading 
from  a  bridge  over  one  ditch  to  a  bridge 
^▼er  toother,  and  it  was  argned  tiiat  the 
oonmum  law  only  imposed  this  duty  on 
those  who  maintained  artificial  works, 
such  as  canals,  or  docks,  or  bridges.    We 
^vifih  to  goard  against  being  supposed  to* 
^eoik  that  in  every  case  where  a  license 
^A  ^Ton  for  mon^  to  go  over  land  in  its 
^^tmil   state,    this    obligation    results. 
•ACufih  may  depend  on  the  circumstances 
<^  each  case.    But  we  think  that  in  this 
where  persons  pay  one  toll  for  the 
I  of  one  entire  towing-path,  parts  of 
eh  ace  artificial  and  |»rts  not,  there 
be  no  distinction  made  as  to  the  duty 
those  who  maintain  the  path  to  take 
^^^^aonable  care  of  the  artificial  and  the 
^^tod  parts,  or  at  least  warn  those  who 
them  of  defects  in  them.    The  de- 
can  in  future,  if  they  think  fit, 
,ce  to  those  who  pay  the  tolls,  that 
«j  must  take  the  patlis  as  they  find 
If  this  is  done  there  could  be  no 
fi>r  a  defective  state  of  repair, 
though  wilfuL      Whether,  if  they 
>^  Bodli  notice,  and  left  the  banks  un- 
JMred,  they  could  be  compelled  to  repair 
^^m,  18  a  question  that  could  then  be 
V  raised  and  decided. 

Judgment  affirmed. 


fr  Co.,  for  appellant ;  Wilkiuaon 
&  Howlett,  for  respondent. 


1874i         1 
April  17  18  I  ^'^^^^  ^'  JOi-i^^^  (no.  1) . 

Parliame)itary  Electum  —  Petition 
against  Return  of  Candidate — Ballot  Acty 
1872  (35  f  36  Vi4it.  o.  33),  8ch.  1, 
Part  1,  Rules  40,  41,  42 — Inspection  of 
Marked  Register^  Rejected  BaUot  Papers 
and  the  Ooumierfoils  thereof. 

A  petition,  praying  a  scrutiny^  was 
presented  against  the  return  of  the  respond 
dent  at  a  poflrliamerUary  election  for  the 
borough  of  P.  The  petUioner  now  applied 
for  ilie  leave  of  the  Gourt  to  inspect  the 
marked  register  of  voters,  the  rejected  ballot 
papers,  and  the  counterfoils  thereof  These 
documents  had  beeih  sealed  up  together, 
and  the  ground  of  the  application  was 
stated  to  be  the  saving  of  expense,  for  if  it 
could  be  known  who  were  tJie  voters  whose 
votes  had  been  rejected^  it  would  be  tttme- 
cessary  to  incur  costs  by  investigaiing  their 
quaiUficaiions : — ^Held,  that  the  petUioner 
ought  to  be  allowed  to  inspect  the  marked 
register,  but, 

Held,  per  Gboye,  J.,  and  Denman,  J. 
(Bbett,  J.,  dissenting),  thai  he  was  not 
entitled  to  the  production  of  tlie  rejected 
ballot-papers  and  tJie  counterfoils  thereof 

This  was  a  petition  under  the  Parlia- 
mentary Elections  Act,  1868,  impeaching 
an  election  for  the  borough  of  Petersfield, 
in  the  county  of  Southampton. 

The  following  were  the  material  alle- 
gations in  the  petition — 

The  petitioner  was  a  person  who  had 
voted  at  the  election.  The  election  was 
holden  on  the  30th  of  January,  1874, 
when  the  Hon.  S.  H.  JolUffe,  who  was 
the  respondent,  and  W.  Nicholson  were 
candidates,  and  the  poll  was  taken  at 
such  election  on  the  3rd  of  February, 
1874,  and  the  returning  officer  returned 
the  respondent  as  being  duly  elected.  It 
was  charged  that  the  respondent  was  by 
himself  and  his  agents  guilty  of  bribery, 
treating,  undue  influence  and  corrupt 
practices. 

7th  Par.  "Your  petitioner  further  says, 
that  many  persons  voted  at  the  said 
election  and  were  reckoned  upon  the 
poll  for  the  said  Hon.  S.  H.  JoUifie,  who 
were  guilty  of  bribery,  treating,  undue 
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inflnence  or  corrupt  practices,  and  who 
were  bj  bribery,  treating  and  nndue 
influence  or  corrupt  practices  induced  to, 
and  did  Yote  thereat  for  the  said  Hon. 
S.  H.  Jollifie,  and  the  votes  of  all  such 
persons  were  null  and  void,  and  ought 
now  to  be  struck  off  the  poll." 

8th  Par.  "  Your  petitioner  further 
says,  that  at  the  said  election  many  per- 
sons who  were  registered  as  voters  for 
the  said  borough  were  admitted  to  vote 
and  did  vote  at  the  said  election  for  the 
said  Hon.  S.  H.  Jolliffe,  who  were  and 
had  been  disqualified  by  legal  incapacity 
to  vote,  and  were  prohibited  from  voting 
by  virtue  of  divers  statutes  in  force  at 
the  time  of  such  election,  and  the  votes 
of  all  such  persons  were  null  and  void 
and  ought  to  be  struck  off  the  poll." 

9th  Far.  "Your  petitioner  further  says 
that  many  persons  voted  for  the  said  Hon. 
S.  H.  Jolliffe  at  such  election  who  were 
disqualified  to  vote  at  such  election  by 
reason  of  their  holding  or  having  held 
disqualifying  employments,  or  having 
been  retained,  hired  or  employed  for  all 
or  some  of  the  purposes  of  such  election 
for  reward  by  or  on  behalf  of  the  said 
Hon.  S.  H.  Jolliffe  at  the  said  election  as 
agents,  canvassers,  clerks,  messengers  or 
other  like  employments,  and  such  votes 
were  admitted  and  entered  as  good 
votes  for  the  said  Hon.  S.  H.  Jolliffe, 
and  ought  now  to  be  struck  off  the 
poll." 

10th  Par.  "  Your  petitioner  further 
says  that  many  persons  voted  at  such 
election  for  the  said  Hon.  S.  H.  Jolliffe, 
who  were  not  legally  qualified  or  entitled 
to  vote,  but  who  personated  or  voted  for 
other  persons  duly  entitled  to  vote  at 
such  election,  whose  names  appeared 
upon  the  register  of  voters,  and  who  did 
not  vote  at  such  election,  and  that  such 
votes  ought  now  to  be  struck  off  the 
poU." 

11th  Par.  "  Your  petitioner  further 
says  that  many  persons  voted  at  the  said 
election  for  the  said  Hon.  S.  H.  Jolliffe, 
who  had  become  disqualified  to  vote  and 
were  incapable  of  voting  at  the  said 
election  on  the  ground  of  their  having 
received  parochial  or  other  alms  or  relief, 
and  that  such  votes  ought  now  to  be 
•tmck  off  the  poll." 


12th  Par.  ''  Your   petitioner   i 
says  that  certain  persons  voted 
said  election  for  tne  said  Hon. 
Jolliffe  who  were  not  duly  qualifin 
on  the  register  of  voters  for  th 
borough,  or  who  were  on  the  rmsi 
not  entitied  to  vote  at  the  said  el 
and  such  votes  ought  now  to  be 
off  the  poll." 

13th  Par.  "  Your  petitioner  f 
says  that  the  said  Hon.  S.  H.  Jolh 
tained  an  apparent  and  colonrab 
jority  over  the  said  William  Nid 
whereas  in  truth  and  in  fact  tfa 
William  Nicholson  had  a  major 
legal  votes  of  the  electors  of  il 
borough  who  voted  at  the  said  el 
and  who  were  at  the  time  therec 
qualified  by  law  to  vote,  and  wa 
elected  as  a  member  to  serve  in  ! 
ment  for  the  said  borough  of  Pete 
and  ought  to  have  been  returned  a 
member." 

The  prayer  was  as  follows— 

"  Wherefore  your  petitioner  pra; 
it  may  be  determined  that  the  8B» 
S.  H.  Jolhffe  was  not  duly  eloc 
returned,  and  that  his  election  a 
turn  were  wholly  null  and  void,  az 
the  said  W.  Nicholson  had  a  m 
of  legal  votes  over  the  said  Hon 
Jolliffe,  and  was  duly  elected  a 
election,  and  ought  to  have  hen 
turned." 

A  rule  was  obtained  calling  np 
respondent  to  shew  canse  why  a 
mandamus  should  not  issue  to  th 
of  the  Grown  in  Chancery  directib 
to  exhibit  to  the  petitioner  or  his  ail 
the  marked  register  of  voters 
Petersfield  Borough  Election,  the 
terfoils  of  the  ballot  papers,  and 
jected  ballot  papers,  subject  to  sm 
ditions  as  the  Court  may  think  ex| 
Notice  of  the  rule  was  to  be  gives 
Clerk  of  the  Crown  in  Chanceiy. 

The  affidavit  upon  which  the  n 
obtained  was  sworn  byF.  L.  Soan 
attorney  for  the  petitioner,  and 
follows — 

"  First.  I  issued  on  the  17tih 
March,  1874,  and  caused  to  be  sc 
summons,  requiring  the  respondi 
shew  cause  why  the  petitioner, 
tomey  or  agent,  should  not  be  at 
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Mi  tbe  ballot  papers  and  coanter- 
i  the  onsiodj  of  the  Clerk  of  the 
.  in  Chancery,  relating  to  the  last 
a  tor  Petersfield,  porsuant  to  the 
nd  4il8t  sections  of  the  Ballot  Act, 

Nxmd.  The  said  application  was 
bf  the  Lord  Chief  Jnstioe  of  Eng. 
ind  Mr.  Justice  Orove,  sitting  to- 

at  chambers,  on  the  9th  day  of 
iiuit.,  and  was  opposed  by  the 
dent,  both  the  petitioner  and 
Bspondant  being  represented  by 
L 

Inrd.  In  snpport  of  the  said  appli- 
was  read  an  affidavit  made  by  me, 
fNxnent^  in  which,  after]stating  that 
Biiiaon  contained  amongst  others 
lowing  allegations,  viz.,  that  many 
la  Yoted  for  the  respondent  at  the 
lection  who  were,  first,  disqualified 
al  incapacity ;  second,  disqualified 
Mon  of  holding  disqualifying  em- 
its,  or  being  employed  for  the 
of  the  election  for  reward ; 
not  entitled  to  vote,  but  who  per- 
d  persons  entitled  who    did  not 

fimrth,  disqualified  on  the  ground 
Mqit  of  parochial  or  other  alms; 
loi  qualified  to  be  on  the  register  of 
,  or  being  on  the  register  were  not 
id  to  vote,  I  deposed  that  '  in  my 
lent  and  belief  it  was  requisite  for 
irposes  of  the  said  petition,  and  for 
ng  me  duly  to  prepare  the  case  of 
itiiumer,  that  I,  as  his  attorney  or 
,  should  be  allowed  to  inspect  and 
1  inspect  the  rejected  ballot  papers, 
mnted  ballot  papers  and  the  coun- 
b  of  ballot  papers  now  in  the  cus- 
of  the  Clerk  of    the    Crown    in 

tooith.  My  reason  for  desiring  an 
etion  of  the  ballot  papers  and  coun- 
Is,  as  stated  in  argument  on  the 
Dg  of  the  said  application,  was  that 
^  know  with  certainty  the  names 
)  persons  who  voted.  The  borough 
tosfield  comprises  upwards  of  six 
bes,  and  extends  over  a  large  dis- 
The  number  of  names  on  the  re- 
f  is  896.  Many  voters  from  distant 
of  the  borough  were  personally  nu- 
ll to  the  agents  of  the  defeated  can- 
s' who  attended  at  the  takng  of  the 


poll,  and  the  record  kept  bj  them  is  oon^ 
sequently  untrustworthy  and  imperfect. 
In  these  circumstances  I  do  not  know 
accurately  who  were  the  persons  who  voted. 
Without  precise  information  on  this  point 
it  is  likely  that  I  shall  incur  expense 
in  getting  up  evidence  and  bringing  wit- 
nesses to  the  trial  with  reference  to  the 
qualifications  of  persons  on  the  register 
who  did  not  in  &ct  vote ;  and  as  the 
number  of  objections,  of  which  the  pe- 
titioner has  given  notice  and  on  which  he 
intends  to  rely,  is  large,  and  each  separate 
objection  will  in  almost  all  cases  have  to 
be  supported  by  evidence  relating  to  itself 
alone,  the  expense  thus  uselessly  incurred 
may  be  very  considerable.  In  some  in- 
stances a  number  of  witnesses  will  be 
required  in  support  of  a  particular  ob- 
jection. At  the  hearing  of  the  said  appli- 
cation, I  through  counsel  stated  that  the 
production  of  the  counterfoils  would  be 
sufficient  for  my  purpose,  though  they 
would  not  enable  me  to  discover  the 
names  of  the  persons  who  actually  voted, 
but  merely  the  names  of  those  who  applied 
for  ballot  papers. 

''  Fifth.  The  Lord  Chief  Justice  and 
Mr.  Justice  Ghx)ve  held  that  no  case  had 
been  made  out  for  the  production  of  the 
ballot  papers  or  counterfoils,  because  the 
information  sought  would  be  afibrded  by 
the  marked  copy  of  the  register,  which 
by  the  38th  section  of  the  first  schedule  to 
the  Ballot  Act  the  returning  officer  is  re- 
quired to  forward  to  the  clerks  of  tho 
Grown  in  Chancery,  and  which  is  amongst 
the  documents  that  under  the  42nd 
section  of  the  said  schedule  are  to  be 
open  to  public  inspection  at  such  timo 
and  under  such  regulations  as  may  bo 
prescribed  by  the  Clerk  of  the  Crown  in 
Chancery,  with  the  consent  of  the  Speaker 
of  the  House  of  Conmions. 

''  Sixth.  It  was  alleged  by  counsel  for 
the  petitioner,  and  conceded  on  behalf  of 
the  respondent,  that  in  fact  access  could 
not  be  had  to  the  marked  cojw-  of 
the  register,  inasmuch  as  the  Clerk 
of  the  Crown  in  Chancery  maintained 
that  he  was  not  entitled  to  open  the 
package  which  contained  the  marked 
register  as  well  as  the  ballot  papers  and 
counterfoils,  and  therefore  declined  to 
produce   it^    but   the  Judge  held  that 
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thoagb  this  miglit  be  a  ground  for  ap- 
plying  to  the  Oonrfc  for  a  mandamns  it 
Qonld  not  affect  the  present  applica- 
tion, and  they  made  no  order  on  the 
snmmons. 

''  Seventh.  On  the  day  before  swearing 
this  my  affidavit,  I  made  personal  appli- 
cation  at  the  office  of  the  Clerk  of  the 
Crown  in  Chancery  for  inspection  of  the 
marked  reg^ter ;  but  its  production  was 
refused  on  the  gpround  that  the  returning 
officer  for  Petersfield  had  included  in  one 
package  all  the  documents,  which  under 
the  38th  section  of  the  first  schedule  to 
the  Ballot  Act  he  is  bound  to  forward  to 
the  Clerk  of  the  Crown,  and  that  the 
Clerk  of  the  Crown  considered  he  had  no 
right  to  open  this  package.  I  was  further 
told  that  in  this  matter  the  returning 
officer  for  Petersfield  had  acted  in  ac- 
cordance with  what  has  been  the  in- 
variable practice  of  returning  officers 
since  the  Ballot  Act,  and  has  been  con- 
sidered at  the  office  of  the  Clerk  of  the 
Crown  to  be  the  correct  practice. 

"  Eighth.  As  I  cannot  in  the  circum- 
stances obtain  access  to  the  marked 
register,  it  is  in  my  judgment  reauisite 
for  the  reasons  hereinbefore  set  form  that 
I  should  be  allowed  an  inspection  of  the 
counterfoils,  and  I  say  that  though  the 
production  of  the  marked  register  or  of 
the  counterfoils  would  be  sufficient  for 
my  present  purpose,  it  would  not,  as  I 
am  advised  and  believe,  be  sufficient  for 
the  purposes  of  the  trial,  at  which  it  will 
be  necessary  to  prove  that  a  particular 
person  has  actually  voted  before  evidence 
can  be  given  to  invalidate  his  vote.  The 
general  rule  of  the  19th  of  December, 
1868,  made  under  the  Parliamentary 
Elections  Act,  1868,  whereby  it  is  re- 
quired '  that  after  notice  given  the  Clerk 
of  the  Crown  in  Chanceiy  shall,  on  or 
before  the  day  fixed  for  the  trial,  deliver 
or  cause  to  be  delivered  to  the  Registrar 
of  the  Judge  who  is  to  try  the  petition 
or  his  deputy,  the  poll  books,'  does  not, 
as  I  am  advised  and  believe,  apply  to 
ballot  papers  and  counterfoils." 

W.  O.  Harrison  and  Ootich  shewed 
cause. — The  plaintiff  is  not  entitled  to 
the  inspection  sought  for.  The  decision 
of  the  Court  depends  upon  the  construc- 


tion to  be  placed  upon  the  4^ 
and  42nd  rules  in  the  Ballot  i 
(35  &  36  Vict.  0.  38),  bOl  1 
The  affidavit  in  support  of  this 
closes  no  sufficient  ground  fiir  x 
absolute.  The  object  of  the  In 
would  be  defeated  if  the  prodnc 
ordered  of  the  documents  whidh 
tioner  wishes  to  see. 

[Brett,  J. — ^The  intention  oft 
Act,  1872,  was  to  keep  seoret 
elector  had  voted,  and  we  are  < 
bound  to  carry  out  this  object^  I 
other  matters  the  modem  pn 
allowing  the  inspection  of  A 
ought  to  prevail.] 

J.  0.  OriffUa  in  support  of  ihi 
The  Legislature  clearly  oontempl 
under  some  circumstances  the  di 
relating    to    a    parliamentair 
should  be  inspected.    It  will  be 
for  the  petitioner's  purpose  if  t 
will  make  the  rule  absolute  tat 
duction  of  the  marked  register,  i 
of  the  rejected  ballot  papers 
counterfoils  of  the  rejectiad  ballo 
It  will  be  unnecessary  to  shew  i 
of  the  rejected  ballot  papers, 
means  it  will  be  ascertained  i 
electors  are  whose  votes  have 
jected  without  disclosing  for  whi 
candidates  they  voted,  and  the 
expense  of  investigating  their  i 
tions  will  be  avoided. 

W,  0.  Harrison  was  then  heai!^ 
cause  against  making  the  rule  ab 
the  form  now  proposed  by  Ghriffi 
counterfoils  of  the  rejected  baUc 
ought  not  to  be  seen,  for  that  i 
volve  an  examination  of  the  oov 
of  the  counted  ballot  papers. 

[Brett,  J. — ^We  may  order  ti 
of  Crown  in  Chancery  to  take  i 
the  counterfoils  of  the  counta 
papers  shall  not  be  seen.] 

The  Court  have  no  jurisdii 
make  the  rule  absolute  in  ti 
suggested. 

]Breti\  J. — The  argument  ag 
rule  goes  to  establish  that  we  n 
order  the  counterfoils  to  be  extan 

The  petition  does  not  all^j^  i 
as  to  the  rejected  ballot  papers ;  i 
prayed  for  is  not  contemplated 
petition^  .  . 
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£bbtt,  J. — ^In  this  caso  the  application 
VIS  ori£pmally  made  for  an  order  directing 
tte  Clerk  of  the  Crown  in  Chancery  to 
ipea  bbe  packet  containing  the  marked 
ijprtex-,   the  connterfoils  of  the  ballot 
ipers,    and  the  rejected  ballot  papers,  so 
ii  tb^  petitioner  or  his  attorney  might 
re  iKxepection  thereof.     The  order  now 
iced  ^Gr  is  to  open  the  sealed  packet  in 
ler  "fcyiat  inspection  may  be  given  of  the 
tfko^^   register,  the  connte^oils  of  the 
|eot^<3.  ballot  papers,  and  the  rejected 
Jlot  jpm,'perB ;  the  petitioner  being  willing 
Qfti  oxvly  the  back  of  each  rejected  ballot 
^aet  Bball  be  shewn,  and  that  the  &ce 
({li  bYixJI  not  be  seen.    I  think  that  he  is 
eDkafldd  to  the  order  prayed  for.     Inde- 
i^BD^antly  of  the  Ballot  Act^  1872,  in- 
i^eoi&on  onffht  to  be  allowed  as  in  an 
OK^BBiy  action ;  discovery  stands  npon  a 
diffearent  ground,  but  inspection  of  doca- 
nenta  in  civil  proceedings  ought  to  be 
•Bowed.    If  it  were  not  for  the  Ballot 
^1872,  either  party  would  be  allowed 
^inspection  at  the  earliest    moment, 
galore  the  Ballot  Act  aU  information  as 
w^  voting  was  open  to  everybody  ;  but 
Ij^  statute  has  made  a  great  difference. 
*»B  only  object  is  to  preserve  secrecy  as 
*o  the  way  in  which  an  elector  has  voted, 
fod  ilie  public  are  interested  in  prevent- 
P^    bribery,    and   the   constituency    is 
^^Qzested   in   having    for  its    member 
y^    candidate  who    has    been    legally 
jfeoted.    Every  fiunlity  ought  to  be  given 
^    ascertaining    who    has    been    duly 
^'^oted,  provided  that  it  does    not  do 
'••^y  wifli  secrecy.    Clearly  the  marked 
"^mer  ought  to  be  shewn.     The  29th 
'*^£b  of  the  first  schedule  contains  in  my 
^'P'ixuon  mere  divisions  of  subjects,  and  I 
^^>^JK>t   think    that   all    the  documents 
2^*^g  to  the  election  when  they  are 
w^^ardfid  to  the  Clerk  of  the  Crown  in 
^^***ncei7  ought  to  be  put  into  one  pack- 
's^; it  does  not  seem  to  me  to  be  a  proper 
JJjode  of  securing  them.    Aflcr  examining 
™|d  Construction  of  this  statute  I  think 
v^^  We  oi^rht  to  direct  that  the  packet 
.  ^ocuments  shall  be  opened,  but  in  my 
^'"^S'iient  the  faces  of  the  rejected  ballot 
2JP®^  ought  not  to  be  exposed,  for  to 
^^  this  would  be  contrary  to  the  prin- 
P*®  ^hich  the  Ballot  Act  seeks  to  carry 
5;      The  order  ought  to  be  subject  to 
^^W  Smss,  48.— CJP. 


the  condition^  that  the  backs  only  of  the 
rejected  ballot  papers  shall  be  shewn.  The 
official,  who  ^ews  the  ballot  papers, 
ought  not  to  allow  them  to  go  out  of  his 
hands.  The  packet  need  not  be  opened 
in  the  presence  of  the  agents  of  the 
parties.  It  is  necessary  that  the  petitioner 
should  see  the  counterfoil  of  the  rejected 
ballot  papers ;  they  will  give  the  names 
of  the  voters  whose  votes  have  been  re- 
jected. I  think  that  such  an  order  will 
save  expense,  and  will  give  to  the  pe- 
titioner assistance  in  the  conduct  of  his 
case  without  disclosing  how  the  voters 
have  voted,  which  it  was  the  object  of 
the  Ballot  Act  to  conceal.  I  think  that 
the  order  oitght  to  be  made  upon  the 
conditions  which  I  have  mentioned.  It 
may  be  said  that  this  order  can  also  be 
made  at  the  hearing  of  the  petition,  but 
in  my  opinion  not  only  have  we  juris- 
diction to  make  the  rule  absolute  in  the 
form  which  I  have  mentioned,  but  also 
justice  requires  us  so  to  do. 

Grove,  J. — I  r^ret  to  say  that  I  differ 
from  my  brother  Srett  as  to  one  portion 
of  his  judgment,  although  I  agree  with 
him  as  to  the  rest  of  it.  By  the  42nd 
rule  in  the  first  schedule  of  the  Fallot  Act^ 
1872,  the  marked  register  ought  to  be 
open  to  public  inspection,  but  in  this  case 
it  has  been  sealed  up  in  one  packet  with 
the  counterfoils  and  the  ballot  papers. 
This  is  suggested  to  have  been  done  under 
the  powers  of  the  29  th  rule.  I  hardly  think 
this  a  correct  view  of  its  operation,  and 
in  my  opinion  this  rule  can  be  read  so  as 
to  be  perfectly  consistent  with  the  rest  of 
the  Act.  In  this  caso  the  documents 
have  been  put  together  into  one  packet.  I 
think  that  the  marked  register  ought  to 
be  open  to  the  public,  alUiough  I  bad  a 
doubt  whether  the  Court  under  the  42nd 
rule  had  power  to  direct  an  inspection. 
I  am  not  quite  sure  that  a  Judge  at 
chambers  would  have  that  power,  but 
this  Court  has  in  my  judgment  power  to 
order  the  production.  As  to  the  rest  of 
the  rule  in  the  shape  now  asked  for,  I 
regret  to  have  to  differ  from  my  brother 
Brett.  I  think  that  no  sufficient  cause 
has  been  made  out.  Is  this  Court  upon 
every  scrutiny  to  order  production  of  tho 
counterfoils  and  tho  backs  of  the  ballot 
papers  ?    If  this  had  been  the  intention 
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of  the  Legislatare  it  might  have  been  ex- 
pressed in  a  few  words,  and  there  wonld 
have  been  an  express  provision  allowing 
the  inspection.  I  think  it  plain  npon 
an  examination  of  the  mles  tnat  except 
nnder  special  circumstances  it  is  not  to 
be  disclosed  how  a  person  whose  vote  is 
rejected  has  voted.  By  the  28rd  rule 
only  the  returning  officer,  his  assistants 
and  clerks,  and  the  agents  of  the  can- 
didates are  to  be  present  at  the  counting 
of  the  votes,  unless  the  returning  officer 
sanctions  the  admission  of  other  persons. 
By  the  34th  rule  the  returning  officer, 
while  counting  the  votes,  is  to  keep  the 
ballot  papers  with  their  feu^es  upwards, 
and  to  take  all  precautions  for  preventing 
any  person  from  seeing  the  numbers 
printed  on  the  backs  of  such  papers.  By 
the  36th  rule  the  returning  officer  shall 
indorse  the  word  "  rejected "  on  any 
ballot  paper  which  he  may  reject,  and 
shall  make  a  report  to  the  Clerk  of  the 
Crown  in  Chancery  of  the  number  of 
ballot  papers  rejected,  and  shall  allow  any 
agent  to  copy  it.  By  the  37th  rule,  upon 
completion  of  the  counting,  the  return- 
ing officer  is  to  seal  up  in  separate  packets 
the  counted  and  rejected  ballot  papers. 
Now  it  seems  to  me  that  the  legislature 
intended  that  when  the  Clerk  of  the 
Crown  in  Chancery  receives  the  docu- 
ments relating  to  the  election  under  the 
38th  rule,  ho  should  not  see  any  part  of 
the  ballot  papers ;  for  if  he  saw  the  backs 
he  would  have  the  opportunity  of  seeing 
the  whole.  If  we  comply  with  this  rule 
in  its  modified  form,  an  order  might  be 
made  to  allow  any  petitioner  to  see  the 
rejected  ballot  papers  and  might  thereby 
frustrate  the  object  of  the  Act.  In  the 
4lst  rule  the  words  "  any  tribunal  having 
cognizance  of  petitions  complaining  of 
undue  returns  or  undue  elections  "  are  a 
little  uncertain ;  at  first  sight  they  may 
mean  either  an  election  Judge  or  this 
Court.  By  this  rule  express  provision  is 
made  forbidding  the  inspection  of  the 
sealed  packet  of  counterfoils  except  by 
order  of  the  House  of  Commons  or  of 
such  tribunal  as  aforesaid.  This  pro- 
vision would  have  been  unnecessary  if 
the  Legislature  had  intended  them  to  be 
seen  as  a  matter  of  course,  and  in  my 
judgment  this  was  not  the  intention  of 


the  Legislature.  I  think  ihifl  CSon 
tribunal  within  the  meaning  of  ti 
rule,  but  we  ought  not  to  make  a 
this  kind  absolute  except  upon 
grounds.  In  this  case  no  sufficient 
has  been  stated.  The  names  mig] 
been  given  of  those  voters  to  wlioe 
the  petitioner  objects.  Without 
of  the  counterfoils  and  the  backs 
ballot  papers  he  may  learn  whetl 
elector  voted.  Extreme  care  hai 
taken  by  the  legislature  to  prevent  1 
closure  of  how  a  person  voted ;  nG 
the  election  Judge  is  entitled  to 
until  it  has  been  ascertained  tfa 
voter  has  been  tampered  with,  an 
the  vote  is  invalid.  No  case  ha 
made  out  as  to  the  counterfoils  a 
rejected  ballot  papers.  The  pel 
urges  that  he  may  be  preparec 
evidence  which  may  turn  out  to  a] 
a  person  whose  vote  has  been  re 
The  hardship  is  of  the  slightest 
even  if  this  application  is  ban 
All  that  the  petitioner  really  sta 
need  of  is,  that  the  marked  registc 
be  shewn  to  him ;  the  backs  of  thi 
papers  and  the  counterfoils  ought 
be  seen. 

Denman,  J. — ^I  affree  with  the : 
the  Court  as  to  tiie  marked  n 
With  regard  to  the  rejected  ballot 
and  the  counterfoils,  I  think  tl 
spection  of  them  ought  not  to  be  a 
The  question  as  to  the  rejected 
papers  depends  upon  the  4f0th  n 
cording  to  which  they  are  not  to  1 
merely  upon  demand ;  but  it  n 
shewn  that  the  production  is  re 
No  evidence  has  been  really  addnc 
inspection  is  requisite.  I  wish  to: 
that  the  summons  originaUytak 
was  for  inspection  of  the  ballot 
and  counterfoils.  This  original  gro 
appHcation  has  been  partially  aboz 
for  the  rule  was  for  the  inspection 
marked  register,  the  counterfoils 
ballot  papers  and  the  rejected 
papers,  and  this  has  been  modified 
rule  for  production  of  the  marl 
gister,  the  backs  of  the  rejected 
papers  and  the  counterfoils  of  the  x 
papers.  The  summons  appears  i 
been  taken  out  in  the  belief  th 
marked  register  could  not  be  seen 
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timi 
the  rep 


w  set  np  seems  to  me  to  be  a  new 
agree  with  my  brother  Grove 
ooimterfoils  and  the  backs  of 
ballot  papers  ought  not  to  be 


ahsohde'  that  the  Olerjc  of  the 

thrown  in  Chancery  he  at  liberty  to 

^apen   the  sealed  packet  which  is 

^iUeged  to  contain  the  marked  re* 

^ister  of  voters  of  the  Petersfield 

borough  Election^  and  permit  the 

■^f^etJHoner    and  respondent  respec- 

tively^   or  their  agents^  to  inspect 

.such   marked   register^    and    take 

'Copies  if  required^  upon  paying  for 

Me  same^  and  that  the  Ulerk  of  the 

Crown  in  Chancery  do  not  permit 

4my  other  papers    than  the   said 

tnaried  register  to  be  inspected. 


F.  L.  Soames,  a^^nt  for  J.  Sotunes,  of 
1,  for   the   petitioner;   Bogerson  & 
agent!  for  Albezy  &  Lucas,  Midhurst, 
'    to. 


LOGKWOOD  V,  WILSON 
AlfD  ANOTHER. 


April    22,28./ 

Ifl^^-dBwY?  and  Tenant^Tithe  Bentcharge 

^M^^^i^ment  by  Tenant  to  pay  all  Charges 

the  Tem-e  Sf  7  Will.  4.  c.  71. 
1.  " 


^y  c%  leasSf  the  tenant  agreed  to  pay  the 
^^  **  ioUhowt  any  deduction  in  respect  of 
"^y  ***««#,  rates^  assessments  or  charges 
**^"*^>*wr,  the  landlord's  property  tax  only 
?^*ed:"— Held,  that  the  tenant  toas 
^""^  iopay  iJie  tithe  rent-charge  imposed 
^'^^  ^he  demised  hereditaments. 

JP^^  writ  was  issued  on  the  8rd  of  Feb- 
"^»  1874. 

^V^^   first   oonnt    of  the    declaration 

2^^^  that  the  defendants  seized  and  took 

^l^Vunti£rs  goods,  that  is  to  say,  a  rose- 

™^    kx)  table,  and  carried  away  tibe 

™^*  and  disposed  of  the  same  to  their 

^"^    use,  whereby  the  plaintiflfwas  de- 

''JT^^  for  some  time  of  the  use  of  her 

'^     goods,  and  sustained  loss  in  pro- 

^^g  the  liberation  of  her  said  goods, 

^^  "^aa  injured  greatly  in  her  credit  and 


reputation,  and  suffered  much  mental 
distress  and  anxiety,  and  was  and  is  other- 
wise  damnified.  The  second  count  was 
for  money  paid  by  the  plaintiff  for  the  de- 
fendants at  their  request. 

Pleas,  1.  As  to  the  first  count,  not 
guilty.  (By  statute  11  Qeo.  2.  c.  19. 
s.  21,  Publio  Act) ;  2.  As  to  the  second 
count,  never  indebted. 

Joinder  of  issue. 

The  cause  came  on  for  trial  during  the 
sittings  for  Middlesex  during  Easter 
Term,  1874,  before  Keating,  J.,  and  the 
following  appear  to  be  the  material  fSa^ts 
of  the  case. 

By  an  indenture  of  lease,  bearing  date 
20th  July,  1872,  the  defendant  Wilson 
had  demised  to  the  plaintiff  a  cottage,  at 
the  yearly  rent  of  60Z.,  and  the  pl^tiff 
covenanted  to  pay  ''  the  said  net  yearly 
rent  of  60Z.  hereinbefore  reserved,  without 
any  deduction  in  respect  of  any  taxes, 
rates,  assessments  or  charges  whatsoever, 
the  landlord's  property  tax  only  excepted," 
and  the  plaintiff  further  covenanted  to 
"pay  as  well  the  land  tax  (if  any),  as 
also  the  sewers  rate,  and  all  rates,  taxes 
and  assessments,  parliamentary,  parochial 
or  otherwise,  now  charged,  or  hereafter 
to  be  charged,  upon  the  said  premises  or 
any  part  thereof,  landlord's  property  tax 
only  excepted." 

The  plaintiff,  as  occupier  of  the  demised 
cottage,  paid  to  the  owner  of  the  tithes 
the  sum  of  six  shillings  and  five  pence,  as 
one  half-year's  rentcharge  in  lieu  of 
tithes,  and,  upon  payment  of  the  rent  to 
the  defendant  Wilson,  the  plaintiff  de- 
ducted that  sum  from  i^e  amount  thereof. 
The  defendant  Wilson  refused  to  allow 
this  deduction,  and  distrained  upon  the 
plaintiff's  coods.  The  warrant  stated  the 
distress  to  be  *'  for  the  sum  of  six  shillings 
and  five  pence,  being  for  one  half-year's 
rontcharge  in  lieu  of  tithe,  due  to  me  for 
the  same  on  the  1st  day  of  October,  1878." 
The  notice  of  distress  contained  a  similar 
statement.  The  distress  having  been  paid 
out,  the  present  action  was  brought.  A 
verdict  was  entered  for  the  defendants, 
with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  her,  on  the  ground 
that  by  the  terms  of  the  lease  Uie  de- 
fendant Wilson  was  bound  to  pay  the 
rentcharge  in  lieu  of  tithe. 
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0,  B.  Kennedy  (on  April  22)  moyed  to 
enter  averdiot  for  the  plaintiff  on  the  above 
gproond,  and  also  for  a  new  trial,  on  the 
ground  that  the  warrant  and  the  notice  of 
distress  were  informal.  With  respect  to 
the  entering  the  verdict.,  this  depends  on 
the  question  whether  the  plaintiff  had  a 
right  to  deduct  from  the  rent  the  amount 
of  tithe  rent-charge  which  she  had  paid.  It 
is  enacted  by  section  80  of  6  &  7  Will.  4. 
c.  71,  the  Tithe  Commutation  Act,  that 
"  every  tenant  or  occupier  who  shall  oc- 
cupy any  lands  by  any  lease  or  agreement, 
made  subsequently  to  such  commutation, 
and  who  shall  pay  any  such  rentchargo, 
shall  be  entitled  to  deduct  the  amount 
thereof  from  the  rent  payable  by  him  to 
his  landlord,  and  shall  be  allowed  the  same 
in  account  with  the  said  landlord."  In 
Jeff  era  v.  JVeaZe  (1)  the  owner  of  land,  who 
was  also  the  owner  of  the  tithe  rentcharge 
thereon,  had  let  the  land  at  a  specified 
rent)  payable  without  any  deduction,  ex- 
cept in  respect  of  level  tax,  property  tax 
and  land  tax,  and  the  tenant  had  cove- 
nanted to  pay  "  all  taxes  and  assessments 
whatsoever  for  and  in  respect  of  the  said 
land,  which  should  be  taxed,  charged  or 
assessed  on  the  same,  or  on  the  landlord 
in  respect  thereof^  except  level  tax,  pro- 
perty tax  and  land  tax,"  and  it  was  held 
that  the  tenant  was  not  liable  on  such  co- 
venant for  not  paying  the  tithe  rent- 
charge.  So  also  Tidswetl  v.  Whitworth  (2) 
shews  that  a  covenant  by  a  tenant  "  to  pay 
all  taxes,  rates,  assessments  and  imposi- 
tions whatsoever,  except  property  and  in- 
come tax,"  does  not  include  the  expenses 
of  paving  before  the  house  incurred  by  a 
corporation  under  a  local  improvement 
Act,  which  the  corporation  had  the  power 
to  call  on  the  owner  of  the  house  to  pay 
for.  There  is  no  case  in  which  tithe  rent- 
charge  has  been  held  to  be  comprised 
under  "rates,  taxes  and  assessments." 

[Brett,  J. — Here  the  rent  is  reserved, 
"  without  any  deduction  in  respect  of  any 
taxes,  rates,  assessments  or  charges." 
What  meaning  do  you  give  to  the  word 
"charges"  if  it  does  not  include  a  tithe 
rentcharge  P] 

(1)  40  Law  J.  Eep.  (n.s.)  OJ*.  101 ;  B.  c.  Law 
Sep.  6  C.P.  240. 

(2)  86  Law  J.  Hep.  (n.s.)  CJ*.  103 ;  s.  c.  Law 
Bep.  2  CJ?.  326. 


Whenever  a  tenant  has  been 
to  pay  a  tithe  rentcharge,  th 
always  contained  an  agreeme 
should  so  pay  it,  and  such 
charge  has  been  specifically  mi 

[Beett,  J. — If  "  charges  "  in 
rentcharge,  then  the  t^ant  It 
pressly  agreed  to  pay  it.  Ac 
Parish  Y,  £fZeeman(3),  a  tithe 
is  an  outgoing  which  the  ten 
deduct  from  rent  which  he  ha 
pay,  "  fi-ee  of  all  outgoings."] 

Next,  there  ought  to  be  a  n 
the  distress  warrant  for  the 
was  illegal,  and  therefore  t 
under  it  was  illegal,  and  oc 
the  learned  Judge  ought  to  hi 
a  verdict  for  the  plaintiff. 

[Lord  Coleridge,  C.J. — ^T 
deducted  Qs.  6d.  from  the  rent 
deduction  was  wrong,  then 
rent  due,  which  would  supp( 
tress.] 

Then  it  comes  back  to  tl 
whether  the  plaintiff  was  ent 
duct  from  the  rent  in  respect « 
rent-charge. 

Our. 

The  following  judgments  we 
upon  April  23rd. 

Lord  Coleridge,  C.J. — ^Ein 
point  reserved,  the  language  < 
.is  very  clear.  The  plaintiff  ag 
the  rent  without  any  deductio: 
of  any  taxes,  rates,  assessmentc 
the  landlord's  property  tax  on 
and  she  further  covenanted 
land  tax,  the  sewers  rate,  an 
taxes  and  assessments,  parlian 
rochial  or  otherwise,  the  lant 
perty  tax  only  excepted.  If  i 
did  include  the  tithe  rentcha 
fendant  Wilson  was  entitled 
I  think  that  there  is  no  | 
the  plaintiff's  contention. 
"  charges  "  must  be  so  read  a 
the  liability  of  the  landlord 
rentcharge  in  lieu  of  tithes, 
that  the  tithe  rentcharge  doet 
to  have  been  ever  considerei 
an  assessment,  as  was  said  by 

(3)  1  De  Gox,  F.  &  J.  826;  8. c  J 
(k.s.)  Chanc.  96. 
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JMSwy  Y.  Keale  (1);  bat  ihe  tithe 
rexitofiuge  does  oertaml j  Beem  to  be  a 
cliarge  within  the  meaning  of  the  demise. 
I^  -wafl  agked  of  the  plfuntiff's  oonnsel 
durizig  hifl  argument  how  he  woald  satisfy 
tlie  urord  '*  charges,"  if  it  were  not  snm- 
eient  to  indnde  the  tithe  rentcharge,  and 
to  this  qnestion  no  satis&etory  answer 
cxrald  be  obtained.  As  to  the  second 
points  the  plaintiff  gave  no  proof  of  injury 
reuniting  nom  the  irregnlaniy  oomplamed 
of.  Upon  both  the  grounds  urged  be- 
Ibre  na  the  rule  must  he  refused. 

Sbrt,  J. — ^This  was  an  action  for  an 
illeg^  distress.    The  plaintiff  alleged  that 
no    rent  was  due:   uie  defendants  con- 
tended that  the  plaintiff  had  agreed  to  pay 
tl&e  tithe  rentcharge.  When  the  lease  was 
prodnoed,  it  was  found  that  the  plaintiff 
Lftd  thereby  covenanted  to  pay  all  the 
bharges  upon  the  demised  property,  ex- 
cept only  the  landlord's  property  tax. 
The  minuteness  of  the  exception  shews 
that  the  parties  did  not  intend  to  exclude 
the  tithe  rentcharge  firom  the  number  of 
huxihens  to  be  discharged  by  the  tenant. 
Xt  wsB  further  contend^  that  the  warrant 
*|^  tbe  notice  of  distress  being  irregular 
^^  distress  was  unlawful ;  but  no  injury 
'•■Jjted  to  the  plaintiff  from  the  ure- 
^^tjr,  and  the  action  is  not  maintain- 
^^  for  an  informaliiy  of  this  kind. 
•'^imAH,  J.,  concuired. 

BiUe  refused. 


^ttom 


<^^»— Webb,  Stock  &  Bnrt,  for  plaintiff; 
Fridesux  &  Sod,  for  defendant. 


[X^  THE  EXCHEQUER  CHAMBER.] 
(Appeal /raf»  the  Court  of  Common  Pleas.) 

1^^'  I    PEGQB  V.  THE  GUARDIANS  OF  THE 
./*^4.      f         LAMPBTEB  UNION. 

%  as.  J 

.J^riatie  Prisoner — Liability  of  Guar- 
y"^  of  Union — Presumption  from  long 
^«2fnjen<— 3  ^  4  Vict  c.  54. 

-^^  keeper  of  a  private  asylum  received 

.  insane  prisoner^  by  virtue  of  a  warrant 

^  ^  Secrdary  of  State^  wider  8^4  Vict. 


e.  54,  and  the  guardians  of  a  union,  to 
which  the  prisoner  was  chargeable  during 
thirteen  years,  paid  for  maintenance  a  cer* 
tain  weekly  sum,  which  was  a  reasonable 
sum  in  that  behalf: — Held  (reversing  the 
judgment  of  the  Court  of  Commcm  Pleas), 
that  no  inference  could  be  draxon,  either 
that  there  had  been  an  order  of  justices  un^ 
derS^4>  Vict.  c.  54.  ss.  1^2,  for  payment 
of  that  sum,  or  that  an  arrangement  had 
been  made  to  pay  that  sum,  or  a  reasonable 
swn,  so  long  as  the  lunatic  should  be  kept. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Common  Pleas,  making  ab- 
solute a  rule  to  enter  a  verdict  for  the 
plaintiff.  The  arguments  and  the  judg- 
ments in  the  Court  below  are  reported  in 
41  Law  J.  Rep.  (n.s.)  C.P.  204. 

The  facts  are  stated  in  the  first  of  the 
judgments  hereinafter  reported. 

Kingdon  (on  June  20th,  1873),  for  the 
appellants.— The  plaintiff  was  bound  to 
receive  this  lunatio  sent  by  the  order  of 
the  Secretary  of  State,  made  under  3  A;  4 
Vict.  0.  54,  provided  an  order  was  also 
made  by  justices  for  the  payment  of  weekly 
sums  in  respect  of  her  maintenance,  rie 
was  not  abound  to  take  her  without  such 
latter  order,  and  if  he  did  so  it  was  his 
own  fault,  and  he  must  keep  her  until 
further  order.  The  defendants  cannot  be 
liable  at  all,  unless  the  justices  make  an 
order,  for  guardians  usually  act  under 
statutory  authority  alone. 

[QuAiN,  J. — But  they  have  paid,  and 
are  ready  to  continue  to  do  so.] 

The  plaintiff  failed,  in  the  first  instance, 
to  obtain  an  order  of  justices,  and  the 
moment  the  defendants  ceased  to  pay  the 
larger,  and  wished  to  pay  the  smaller 
sum,  he  might  have  gone  before  two 
justices,  and  asked  for  an  order. 

[Kelly,  C.B. — Suppose  they  would  not 
miJce  one  P] 

They  are  bound  to  do  so.  Willes,  J., 
said  the  case  is  like  SJtadweU  v.  Shadwell 
(1).  But  guardians  of  the  poor  are  a 
public  body,  going  out  of  office  every 
year,  and  the  effect  of  the  judgment  below 
is  that  the  guardians  of  1856  might  bind 
the  succeeding  guardians  in  perpetuify. 

(1)  9  Com.  B.  Rep.  N.S.  159 ;  ■.  c.  80  Law  J. 
Rep.  (v.B.)  CP.  145. 
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[Blackbubn,  J.— WhynotP  Aflsmning 
the  sum  to  be  reasonable,  that  effect  would 
not  be  obvionslj  absurd.] 

The  Court  can  draw  inferences  of  £eu;t. 
Was  there  an  agreement,  in  fact,  between 
the  guardians  and  the  plaintiff  for  the 
payment  of  168,  per  week  so  long  as  the 
lunatic  was  confined  in  the  plaintiff's 
asylum  P  No  order  of  justices  was  pro- 
duced, which  would  have  been  evidence. 

[QuAiN,  J. — Are  they  bound  to  pay  the 
lis.  Id,  under  the  letter  of  the  19th  of 
October  ?] 

No.  It  would  he  tdira  vires  to  make 
such  a  contract.  The  contract  should  have 
been  under  seal,  for  the  making  of  such 
contracts  was  not  the  very  purpose  for 
which  they  were  incorporated,  as  in 
Nicholson  v.  The  Bradfield  Union  (2). 
They  had  indeed  no  power  to  enter  into 
it  at  all. 

[QuAiN,  J. — Is  not  a  contract  to  be  in- 
ferred  from  their  paying  16s.  during  so 
long  a  time?  But  you  have  a  much 
stronger  point,  for  was  not  this  contract 
determinable  P] 

Although  they  may  have  paid  the  sum, 
yet  if  they  did  so  unjustifiably,  without  an 
order  of  justices,  then  no  contract  is  to  be 
implied. 

[Blackbubn,  J.— Might  it  not  be  a  con- 
tract to  pay  until  an  order  of  justices  was 
made  altonng  the  amount  P] 

The  application  to  the  justices  for  an 
order  is  not  to  be  by  the  defendants  but 
by  the  other  side.  This  was  a  mere  vo- 
luntary payment,  which  the  guardians 
were  entitled  to  discontinue.  Supposing 
it  to  be  any  evidence  of  a  contract,  the 
contract  suggested  was  not  of  a  kind  to 
bind  the  guardians.  It  was  no  part  of 
their  ordinary  duties  to  make  it--4  &  5 
Will.  4.  0.  76.  s.  49.i 

Sir  Henry  James,  for  the  plaintiff. — 
First,  there  was  ample  evidence  of  a  con- 
tract. The  defendants  are  but  in  the  posi- 
tion of  ordinary  individuals.  A  contract  to 
pay  a*particular  sum  is  often  inferred  from 
payment  of  that  sum  as  rent.  The  fact  that 
16^.  has  been  paid  is  sufficient  proof  that 
the  persons  who  allowed  the  pauper  to  goto 
that  asylum  contracted  to  pay  that  amount. 
True,  this  obligation  of  sending  criminal 

(2)  85  Law  J.  Hep.  (x.s.)  QJ3.  176;  i.  c.  Law 
Bep.  1  Q.B.  620, 


pauper  lunatics  to  an  asylnm  ^ 
ginally  cast  upon  the  Secretaay  c 
who  had  to  fix  the  amount  payaifa 
by  8  &  4  Vict.  c.  54.  as.  1  and  2^  i 
to  pay  was  imposed  upon  the  ^ 
The  legislature  has  left  it  to  the  ju 
cause  the  settlement  to  be  asof 
and  also  to  determine  the  amoanl 
if  the  settlement  be  beyond  diap 
the  representatives  of  the  p 
parish  say,  ''  We  do  not  want  ibe 
settled  by  justices,  but  will  pay  i 
sum,  or  a  reasoxiable  sum,"  msA 
cient.  No  form  is  needed.  1 
visions  are  merely  to  prevent  the 
being  thrown  upon  the  wrong  db 
Here  the  right  persons  accept  i 
guardians  are  bound  to  pay  the 
week,  so  long  as  the  pauper  is 
at  the  asylum.  As,  if  a  paira 
some  person  16s,  per  week  to  i 
his  child,  and  after  a  time  aaked  i 
lowed  to  reduce  the  sum,  and  ] 
only,  but  this  was  refused,  she 
father  be  unable  or  unwilling  to  < 
the  larger  payments,  he  must  zen 
child,  but  if  he  suffers  it  to  rei 
is  bound  to  ffo  on  payinir  the  1( 
guardians  ail^the  poS  who 
pay ;  but  they  cannot  determine 
tody  of  the  lunatic,  tliat  pofwer 
to  the  Secretaxy  of  State.  The 
is  bound  to  keep  the  lunatic^ 
only  question  is  whether  the  ooi 
that  the  defendants  shall  pay  ' 
so  long  as  the  lunatic  is  at  the  asn 
until  they  choose  to  determis) 
having  the  amount  fixed  by 
When  once  the  guardians  b^gaii 
this  amount,  which  they  ne 
have  done  without  an  order,  th 
bound  to  continue  the  payment 
sum  until  the  contract  was  legal] 
mined,  either  by  the  justices  rema 
lunatic,  or  by  his  death,  or  by  thi 
mutually  agreeing  to  put  an  enc 
contract.  The  amount  could  no 
tared,  unless  the  proper  steps  we 
to  have  it  properly  refized,  and  til 
tiff  was  under  no  obligation  to  ta 
stops.  Lastly,  no  seal  was  necesi 
Kingdon,  in  reply. — ^If  the  noti 
by  the  letter  of  October,  1869, 
plaintiff  were  valid,  there  is  no  i 
consideration. 
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jndgment  of  Blackbom,  J. ; 
I  B. ;  Qnain,  J.;  and  Archibald, 
(on  May  13,  1874)  deUvered  by 
B. — This  is  an  appeal  firom 
•ggpnasat  of  the  Cotirii  of  Common 
•I 

a  ease  was  tried  before  Baron  Bram- 
ci.'ft  Bristol,  when  the  following  facts 
«i(dmitted  or  proved, 
vroman,  called  Mary  Hughes,  was  in- 
&  for  murder  at  the  Carmarthen 
aner  Assizes,  1847,  and  upon  arraing- 
ft  was  found  insane.  Upon  the  16th 
Dotober,  1856,  the  then  Secretary  of 
Ae  made  an  order  authorising  and 
pdriog  the  superintendent  of  the 
vnm  Mouse  Lunatic  Asylum  at  Briton 
tiT  to  reoeiye  her  in  custody  at  the 
d  famatic  asylum,  there  to  remain  until 
ilMr  order.  At  that  time  a  Mr.  Leach 
Bflie  proprietor  of  the  asylum,  but  in 
M  the  plaintifP  became  so.  She  was  a 
ipar,  and  chargeable  to  the  Lampeter 
aon.  From  the  time  she  was  admitted 
mi  to  the  autunm  of  1869  the  guardians 
Hie  union  (the  defendants)  regularly 
id  be  her  care  and  maintenance  in  the 
^hm  at  the  rate  of  sixteen  shillings  a 
<t  On  the  19th  of  October,  1869,  the 
Bndants  caused  a  letter  to  be  written 
the  plaintiff  to  the  effect  that  they 
•pld  not  longer  pay  for  her  care  and 
lintenance  more  than  eleven  shillings 
d  a  penny  per  week,  such  bein^  the  rate 
ndb  tiiey  then  paid  for  the  mamtonance 
famatics  at  the  joint  counties  asylum  at 
ADarthen.  The  plaintiff  replied  on  the 
nd  of  October  that  his  terms  for  pauper 
Bitios  were  sixteen  shillings  a  week.  In 
■bnaiy,  1870,  the  defendants  wrote  to 
'  plaintiff  that  they  had  been  advised 
fBnst  this  paymenl^  and  were  prepared 
defend  any  action  for  a  claim  beyond 
T«i  Bhillkigs  and  a  penny  per  week. 
9  action  is  brought  to  recover  4^1, 
'•  4d,  for  the  care  and  maintenance 
mDeoember,  1870,  to  1871.  The  plain- 
admitted  that  as  to  101.  Ss,  9c2.,  being 
the  period  from  December,  1870,  to 
^ohf  1871,  the  second  plea  was  an 
Iter ;  but  he  insisted  upon  his  right  to 
hrer  31  {.  68, 6d.  for  the  period  between 
•^ch,  1871,  to  December,  1871,  being  at 

rafce  of  sixteen  shillings  per  week. 

defendants  paid  21L  128,  dd,  into 


Courts  being  at  the  rate  of  eleven  shil- 
lings and  a  penny  for  the  same  period. 
The  plaintiff  claimed  the  difference,  91. 
149.  id.  It  was  admitted  by  the  defend- 
ants that  sixteen  shillings  a  week  was  a 
reasonable  sum  to  be  paid  to  the  plaintiff 
for  the  care  and  maintenance  of  the 
pauper  lunatic.  No  order  of  justices,  as 
required  by  the  3  A  4  Vict.  c.  54,  was 
produced  in  evidence  by  the  plaintiff. 
The  learned  Judge  directed  a  verdict  to 
be  entered  for  the  defendants  with  leave 
to  the  plaintiff  to  move  to  enter  a  verdict 
for  the  sum  of  9Z.  14^.  Id.  A  rule  to 
shew  cause  was  obtained  in  the  Court  of 
Common  Pleas,  which  was  afterwards 
made  absolute,  and  this  appeal  is  against 
that  judgment. 

The  legal  and  proper  mode  of  payment 
for  a  pauper  crimmal  lunatic  is  prescribed 
by  the  statute  3  &  4  Vict.  c.  54.  ss.  2  and  3. 
It  is  thereby  provided  that  the  justices 
shall  by  order  under  their  hands, 
amongst  other  things,  order  that  the 
guardians  of  a  union  shall  t^ay  such  sum 
as  they  shall  from  time  to  time  direct  for 
the  maintenance  of  the  lunatic  in  the 
asylum,  in  which  he  or  she  shall  be  con- 
fined. Upon  this  state  of  facts  the  Court 
of  Common  Pleas  made  the  rule  absolute, 
and  they  appeared  to  consider  that  it  was 
either  a  proper  inference  from  the  jfistcts 
stated  tnat  the  guardians  had  entered 
into  a  contract  to  pay  sixteen  shillings  a 
week  for  the  pauper's  maintenance,  to 
continue  until  they  had  obtained  an  order 
from  the  justices  to  alter  the  rate  of  pay- 
ment, or  that  the  facts  even  warranted 
the  conclusion  or  presumption  that  there 
was  in  point  of  fact  an  order  of  justices 
to  pay  after  that  rate.  With  respect  to 
the  latter  head  it  appears  to  us  that  no 
such  conclusion  or  presumption  could  be 
properly  arrived  at  with  respect  to  a 
matter  so  recent  and  capable  of  proof  as 
the  supposed  order  of  justices.  The  pay- 
ment of  sixteen  shillings  a  week  during 
the  period  named  was  completely  ac- 
counted for  by  the  liability  of  the  de- 
fendants to  pay  something,  and  by  the 
fact  that  sixteen  shillings  was  a  reasonable 
sum  for  them  to  pay,  and  the  sum  which 
the  plaintiff  demanded,  and  which  the 
defendants  assented  to  until  the  letter  of 
the  19th  of  October,  1869.    And  further 
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the  plaintiff  byliis  letter  of  the  22nd  of 
October  rests  his  claim  not  npon  any 
order  of  justices,  bat  npon  his  terms 
being  sixteen  shillings  per  week. 

With  respect  to  the  inference  of  the 
particular  contract  first  mentioned,  it 
appears  to  us  that  there  is  no  sufficient 
ground  for  making  it.  The  guardians 
had  no  legal  right  to  enter  into  such  a 
contract ;  it  was ,  their  duty  to  act  upon 
the  statute,  and  no  inference  or  presump- 
tion should  be  drawn  that  they  acted  con- 
trary to  law.  In  our  opinion  the  just  and 
reasonable  inference  from  the  facts  stated 
is  that  the  guardians  knowing  that  they 
were  liable  to  pay  for  the  maintenance  of 
the  lunatic  paid  the  sum  of  sixteen  shil- 
lings per  week,  being  a  reasonable  and 
proper  sum,  without  any  order  of 
justices  at  all,  and  that  it  was  com- 
petent for  them  at  any  time  to  put  an 
end  to  their  liability  for  that  payment, 
and  put  upon  the  plaintiff  the  neces- 
sity of  obtaining  an  order  of  the  jus« 
tices;  the  guardians  did  not  place  the 
pauper  lunatic  in  the  asylum  of  the  plain- 
tiff or  of  his  predecessor.  The  plaintiff  fails 
in  making  out  a  case  for  sixteen  shillings 
a  week,  because  he  cannot  rest  it  upon 
contract  as  the  defendants  did  not  agree 
to  it;  and  he  cannot  rest  it  upon  legal 
liability  independent  of  contract,  because 
the  order  of  justices,  which  is  the  proper 
foundation  for  such  liability,  is  wanting. 

A  second  objection  was  made  on  behalf 
of  the  defendants,  that  assuming  the  in- 
ference to  be  a  proper  one,  that  the  de- 
fendants had  contracted  to  pay  sixteen 
shillings  a  week  until  they  obtained  an 
order  of  justices  to  vary  the  amount, 
such  contract  should  have  been  under 
seal  to  be  binding  upon  the  corporation. 
After  what  has  been  said,  it  is  unnecessary 
to  give  any  decision  upon  this  objection 
(3). 

The  result  is  that  in  our  opinion  the 
judgment  of  the  Court  below  must  be 
reversed. 

Cleasbt,  B.,  also  read  the  judgment  of 


Kelly,  G.B. — ^I  agree  wo 
judgment  of  the  Court  of  Can, 
that  it  was  competent  to  the 
to  waive  the  order  by  the  : 
specifying  the  amount  to  be 
plaintiff  for  the  maintenance  of 
lunatic  in  question,  and  that 
waive  that  order  and  agree  to 
shillings  a  week  to  the  plaini 
am  likewise  of  opinion  that 
entitled  to  put  an  end  to  that 
upon  a  notice  g^ven,  and  tfaa^ 
done  so  by  their  letter  of  tl 
October,  1869.    It  appears  to 
then  beoune  incumbcoit  on  the 
obtain  an  order  under  the  at 
the  defendants  should  paysD 
the  magistrates  might  detemi 
proper  sum.     And  uiat  until 
should  be  obtained  the  defeni 
not,  nor  are,  under  anyhabi 
more  than   the    eleven    shillj 
penny,  which  they  have  propo 

No  point  was  made  as  to  n 
defendants  might  not  have  bee 
continue  the  payment  of  sixteex 
week  in  case  the  plaintiff  had 
an  order  of  the  magistrates 
should  have  had  time  to  make 
sary  enquiries;  and  as  the  pi 
never  applied  to  any  magistra 
such  order,  or  given  notice  to  i 
ants  of  any  intention  to  do  e 
opinion  that  the  agreement  ia 
and  that  the  plaintiff  is  not 
more  than  the  eleven  shillings  a 
a  week. 

The  judgment  of  the  Court  c 
Pleas  must,  therefore,  be  rever 

Judgtneni 


Attorneys— J.  H.  Wrentmore,  agent  i 
of  Neath,  for  plaintiiF;  Hamphreg 
agentB  for  D.   Lloyd,  of  Lampc 

fendant. 


(3)  As  to  the  liability  of  boards  of  guardians 
upon  contracts  not  under  seal,  see  Austin  r.  The 
Board  of  Guardians  of  the  pariah  of  St,  Matthew , 
Mhnal  Green,  ante,  p.  100. 
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18^4.     1       DAYHS  t;.  DxnroAir  and 

ApQL    21.  J  AHOTHEB. 

JA^^ — Privilege — Oommenis  upon  Be* 
\gmoimr  of  Penona  aUending  a  Ptiblie 
lUim^  in  a  Private  OapaoUif— Question 

OouMnenie  made  mthoiU  eagpreas  malice 
ffm  ike  hekatdowr  of  persona  aUending  a 
wUie  weeHngfaU  wuhin  the  rule  ofprivU 
IM6  and  are  not  actionable^  even  aUnongh 
mpersons  go  to  the  meeting  in  a  private 

Tkaflainiiffioent  wUh  ttoo  friends  to  a 

9Mu  msetmg^  hM  for  the  purpose  of 

wrM^  a  eandidaie  at  a  parliamentary 

dee^m^  and  of  diacuaaing  political  questions 

fomnsded  mih  the  election.    The  plaintiff 

AM^i  hsfriendSf  whose  object  in  going  to  the 

*<»rtiiitf  loof  mmdg  to  Ualen  to  the  proceed- 

^^*,  iia^onied  from  the  viewa  expressed 

ft^iM^  and  a  diaiurbance  oecurrea  which 

^■■iWijJ  m  their  leaving  the  meeting  under 

J^^'^oteeUon  of^  the  police.      A  newspaper^ 

>^A«eil  toaa  repreaented  by  the  defendants^ 

led  in  disparaging  terms  upon  the 

of  ike  plaintiff  and  his  friends^  and 

language  capable  of  meaning  that  two 

S^    (kern  were  intoxicated^  and  that  they 

^^0*«  given  into  the  euatody  of  the  police  for 

^^•mduci.     The  plaintiff  having  sued  for 

^  ZiM^  ai  ihe  trial  the  Judge  directed  the 

^^^^K  ikai  the  comments  upon  the  behaviour 

^^  ika  plaintiff  and  his  friends  wereprivi-' 

^  tf  made  in  a  fair  spirit^  and  that  it 

^  for  {he  jury  to  say  whether  the  alleged 

^^^imputed  iniexication^  and  also  miscon- 

7?^  requiring  the  interference  of  the  po- 

*"^: — ^Hald,  a  proper  direction, 

p  The  declaration  stated  that  the  de- 
^^^dantfl  falsely  and  malicionBljr  printed 
^^^  pnbliflhea  of  the  plaintiff,  in  a 
^^^'Wapaper  called  the  ''  Sonth  Wales  Daily 
*^*irB,"  the  words  following,  that  is  to 
^J^-^«*  The  contest  at  Swansea. — In  onr 
"^tterday's  issne  we  reported  two  snc- 
^J'^fiil  meetings  held  by  Mr.  Dillwyn  at 
^^i^tlnston  and  Landore.  After  the  de- 
^^^tch  of  onr  telegram  we  learn  with 
^S^et  that  an  nnseemlj  scene  took  place 
*  ^e  Landore  meetiDg.  Jnst  before  the 
^^^«  of  the  meeting  three  members  of  the 
^^^Mished    Chnrch    clergy    (meaning 


thereby  the  plaintiff  and  two  other  clergy. 
men  of  the  Established  Chnrch)  made  an 
appearance  in  the  chapel — two  of  them 
(meaning  thereby  the  plaintiff  and  one  of 
the  said  two  other  clergymen)  having  ap« 
appearances,  which  were  certainly  consis- 
tent with  the  belief  that  they  had  imbibed 
rather  freely  of  '  the  onp  that  inebriates.' 
Their  conduct  (meaning  the  conduct  of 
the  plaintiff  and  the  said  two  other  clergy- 
men) in  the  chapel  also  led  one  to  snch  a 
oondnsion.  One  of  the  reverend  gentle, 
men  (meaning  thereby  the  plaintiff)  es- 
sayed to  speak,  bat  met  with  a  reception 
that  was  anything  bat  pleasant.  Per- 
sisting  in  interrupting  the  meeting,  these 
headfdbrong  supporters  (meaning  thereby 
the  plaintiff  and  the  said  two  other  clergy, 
men)  of  the  '  blue '  candidate  were  handed 
over  to  a  couple  of  gentiemen  attired  in 
an  uniform  of  that  colour,  who  had  con- 
siderable difiBculty  in  protecting  the  re- 
verend gentlemen  (meaning  thereby  the 
plaintiff  and  the  said  two  other  clergy, 
men)  when  they  got  outside,  as  the  crowd 
were  incensed  at  the  disturbers  (mean- 
ing thereby  the  plaintiff  and  the  said  two 
other  clergymen),  and  were  anxious,  it 
would  seem  from  their  conduct,  to  give 
them  (meaning  ihe  plaintiff  and  the  said 
two  other  clergymen)  some  punishment, 
which  they  unquestionably  deserved.  Such 
proceedings  on  the  part  of  ministers  of 
the  Gx38pel  (meaning  thereby  the  plaintiff 
and  the  said  two  other  clergymen)  cannot 
be  too  highly  oondenmed,  and  it  is  to  be 
hoped  that  me  three  reverend  gentlemen 
alluded  to  (meaning  thereby  the  plaintiff 
and  the  said  two  other  clergymen)  will 
receive  such  a  reprimand  frt>m  their  su- 
periors as  will  prevent  a  similar  disgrace- 
ful disturbance." 

Pleas— 1.  Not  guilty ;  2.  That  the  said 
allied  words  are  true  in  substance  and 
in  fact. 

Joinder  of  issue. 

The  cause  was  tried  at  Gloucester, 
before  Lord  Coleridge,  C.J.,  and  the  fol- 
lowing were  the  material  facte  of  the 
case. 

The  plaintiff  was  a  clergyman  of  the 
Church  of  England,  residing  out  of  the 
parliamentenr  borough  of  Swansea.  In 
February,  1874,  a  general  election  was 
being  held,  when  Mr.  Dillwyn  ww  tbp 

?B 
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candidate  in  iho  Liberal  intereet  for  the 
boroagh  of  Swansea,  and  Mr.  Bath  was 
the  Gonseryatiye  candidate.  The  plain- 
tifF,  who  was  a  personal  friend  of  Mr. 
Bath,  on  the  20th  of  Fobmary  had  met 
with  two  friends  of  his,  who  were  also 
clergymen  of  the  Church  of  England,  and 
the  three  had  gone  together  to  Swansea 
— one  of  them  went  for  a  purpose  con- 
noctod  with  a  county  election,  another 
for  the  purpose  of  consulting  his  medical 
man,  and  the  plaintiff  at  the  invitation  of 
his  friends.  The  plaintiff  and  his  friends 
were  Conservatiyes  in  politics.  They  par- 
took of  some  refreshments  during  the  day. 
Mr.  Dillwrn  was  to  address  the  electors 
at  Siloh  Cfhapel,  which  was  situate  upon 
the  road  loading  to  the  homes  of  the  plain- 
tiff and  his  friends ;  th^  therefiDre  stopped 
at  it,  in  order  to  hear  Mr.  Dillwyn  speak. 
Upon  entering  the  chapel,  the  plaintiff 
and  his  friends  were  bedomed  into  a 
sitting.  A  person  was  speaking  to  the 
audience  assembled  in  the  chapel  upon 
various  political  sulrjects,  and  the  plaintiff 
and  his  friends  objected  to  some  of  the 
opinions  which  were  enunciated.  When 
thov  expressed  their  dissent  some  con- 
frision  and  disturbance  ensued,  and  warmth 
of  fooling  was  displayed  by  both  the  plain- 
tiff and  his  friends,  and  also  the  persons 
present  at  the  meeting.  Ultimately,  the 
police  were  called  in,  and  the  plaintiff  and 
his  friends  left  the  chapel  under  their 
protection. 

The  publication  of  the  libel  was  proved. 

The  Lord  Chief  Justice,  in  summing  up, 
told  the  jury  that  the  comments  alleged 
to  be  libellous  referred  to  a  matter  of 
public  interest,  and  were  privileged  if 
made  in  a  fair  spirit.  He  also  left  it  to 
the  jury  to  say  whether  the  words  com- 
plained of  imputed  to  the  plaintiff  and 
his  friends  intoxication,  or  merely  excited 
bobaviour,  and  also  whether  it  was  in- 
tended to  state  that  the  plaintiff  and  his 
friends  were  guilty  of  misconduct  calling 
for  the  interference  of  the  police.  The 
jury  found  a  general  verdict  for  the  de- 
fendants. 

Huddleston' now  moved  for  a  new  trial. 
The  grounds  and  nature  of  the  motion 
sufficiently  appear  in  the  following  judg- 
ment of  Brett,  J. 


Brett,  J. — ^In  thisoaae  I  am  i 
that  there  ought  to  be  no  n 
Huddleston  has  moved  for  a  ral 
upon  the  defendants  to  ahew  o 
there  should  not  be  a  new  trial 
groimds  of  misdirection  by  the  I 
Justice,  and  on  the  ground  tiiail 
diet  was  against  the  wewht  of  c 

The  first  of  tiie  alleged  mndir 
that  the  Chief  Justice  1^  it  tc 
to  say,  whether  the  contents  oft 
were  a  fair  and  bona  fide  diao 
the  conduct  of  persons  in  a  i 
public  interest ;  and  Mr.  Huddl 
jects  that  the  conduct  of  pen 
public  meeting  which  is  called 
gard  to  a  parliamentary  deotioE 
the  purpose  of  hearing  an  addic 
candidate,  is  not  a  subject  to  i 
doctrine  of  privilege  can  be  am 
I  understand  the  argnmAnt^  ik 
denies  that  a  public  meeting,  oi 
the  object  of  selecting  a  candid 
present  a  parliamentary  conslii 
a  matter  of  public  intwest;  bu 
tends  that  if  persons  go  to  an  ai 
of  this  kind  for  some  private  pnx 
not  in  the  first  instance  intendia 
part  in  the  proceedings,  their  o 
not  open  to  comment.  Bat  I  a 
of  opinion  that  a  public  meetini 
the  time  of  a  paniamentazy  ek 
the  purpose  of  hetfrin^  a  oandi 
discussing  the  politicfu  queetia 
at  the  election,  is  a  matter  of  m 
public  interest  that  the  bdiavioa 
attending  it  is  a  subject  of  fidr  c 
and  I  cannot  think  that  any  pe 
sent  at  it  can  shelter  himself  mun 
upon  the  plea  that  he  went  to  il 
vate  capaciiy.  Whoever  goes  to  i 
to  have  his  conduct  remarked 
think  it  was  very  proper  to  teiD 
that  the  behaviour  of  the  plauit 
meeting  was  a  matter  of  pnbUo 
and  that  if  it,  was  feurly  disooa 
ments  in  a  newspaper  were  w 
rule  of  privilege.  1  think  that 
was  quite  riffht  in  this  respect. 

Mr.  Hud^eston  further  oontes 
part  of  the  article  referred  to  the  1 
of  the  plaintiff  before  the  meetiii 
to  say,  the  article  states  that  hi 
Mends  at  the  moment  of  anivi: 
meeting  presented  the  appeazii 
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ehipty.    If  that  be  the  meaning  of  the 
irtide,  it  obvioiiBly  refers  to  their  oondaot 
bfltore  thej  went  to  the  meeting.    Bat 
tte  meaning  of  the  artiole  was  a  question 
fortfae  juryy  and  if  the  Lord  Chief  Jostice 
kid  told  them  that  the  meaning  of  the 
aiiidle  was  snch  as  Mr.  Hnddleeton  con- 
tends  it  to  haye  been,  he  wonld  have  mis- 
dimtedthem:  a  Judge,  even  in  an  action 
tir  a  libel,  has  no  right  to  put  a  meaning 
vpoii  an  alleged  libd,  as  a  matter  of  law ; 
lij  the  oonstniotion  put  npon  Mr.  Fox's 
Has  it  is  called,  82  Geo.  3.  c.  60,  the 
n|pit  of  interpretation  is  taken  from  him, 
lod  is  giren  to  the  jury.    My  Lord  was 
n|^  in  leaving  it  to  the  jury  to  deter- 
Bne  the  meaning,  and  the  jniy  were  well 
jwtified  in  thinking  that  the  passage  in 
tte  tttiole  did  not  apply  to  the  moment 
^Aa  he  and   his   mends   entered  the 
Aipd,  but  referred  to  their  behavionr 
dnng  sU  the  time  they  were  present  at 
the  meetinff.    The  direction  to  the  jory 
of  the  Lord  Chief  Justice  appears  to  have 
l>0ai  to  the  following  effect---"  Yon  must 
look  It  the  artiole  as  a  whole,  and,  taking 
f  botd  view  of  it,  yon  must  determine 
ill  nmning;  and  if  you  think  that  it  is 
f^jra&ir  discossion,  it  is  not  a  libel,  for 
l^xriates  to  a  matter  of  public  interest ; 
"^  if  you  are  of  opinion  that  the  article 
8M  beyond  the  bounds  of  &ir  discussion, 
J^  Buist  consider  whether  the  article,  in 
2|||>  bead  meaning,  has  been  justifi^" 
*^  leems  to  me  to  have  been  the  sub- 
*^^nee  of  the  direction,  and  I  cannot  con- 
nive a  direction  more  correct. 

l(r.  Huddleston  has  contended,  as  a 
^iQd  ground  of  misdirection,  that  my 
Mild  ought  to  have  told  the  jury  that  in 
^  article  the  plaintiff  and  his  friends 


7!^  represented  to  have  been  given  into 

J^OQstoc^  of  the  police.  The  Lord  Chief 

^Hitioe  left  it  to  tlw  jury  to  determine  the 

^^^iQing;  and  the  jury  appear  to  have 

I^^QidtSat  the  article  did  not  charge  the 

I^^iatiff  with  having  been  given  into  the 

.^^dodj  of  the  police,  but  that  it  intended 

^^atafte  that  uiey  were  handed  over  to 

B^^  poUoe,  to  be  protected  from  violence 

^^^^  to  happen  to  them  in  consequence 

•^  tlieir  own  indiscretion.     I  think  the 

1^^  were  right  in  attributing  this  mean* 

^i^  to  the  article,  which  clearly  docs  not 

to  state  that   the  plaintiff  was 


charged  with  an  offence.  I  tbiuk  that 
the  direction  was  entirely  correct,  and 
that  really  no  foundation  exists  for  saying 
that  there  was  any  misdirection  on  the 
part  of  my  Lord. 

I  am  gkd  to  hear  that  these  gentlemen 
were  not  suggested  by  any  one  to  have 
been  intoxicated,  but  it  cannot  be  doubted 
that  they  acted  indiscreetly.  The  meeting 
was  not  composed  of  their  political  friends, 
and  they  acted  indiscreetly  in  going  to 
the  chapel ;  they  were  equally  indiscreet 
after  their  arrival  there  in  interfering  with 
the  discussion  which  was  taking  place. 

Denman,  J. — ^I  also  think  m&t  there 
should  be  no  rule  in  this  case.  1  entirely 
agree  with  my  brother  Brett  as  to  what 
was  the  real  meaning  of  the  alleged  libel, 
and  in  my  opinion,  the  defendants  having 
pleaded  "  not  guilty,"  the  jury  were  jus- 
tified in  finding  that  the  article  was  not  a 
libel.  I  think  that  there  was  no  misdi- 
rection by  the  Lord  Chief  Justice.  If  the 
jury  had  expressly  found  a  verdict  for  the 
defendants  upon  the  plea  of  justification, 
I  should  have  thought  it  warranted  by 
the  evidence.  The  only  matter  upon 
which  I  felt  a  doubt  was  the  question  ns 
to  privilege;  and  inasmuch  as  the  jury 
did  not  expressly  find  either  a  verdict  for 
the  defendants  upon  the  plea  of  ''not 
guilty,"  or  a  verdict  that  the  plea  of  jus- 
tification was  proved,  we  might  have  boon 
bound  to  grant  a  rule  if  the  direction  as 
to  privilege  had  not  been  accurate ;  but^ 
upon  the  whole,  I  entertain  no  doubt  that 
if  the  words  complained  of  were  a  fair 
conmient  upon  the  conduct  of  persons 
attending  a  meeting  held  for  the  pur- 
pose of  hearing  a  candidate  at  a  parlia- 
mentary election,  they  were  privileged. 
There  is  no  express  authority  upon  tho 
subject,  and  indeed  Davidson  v.  Duncan 
(1)  does  to  a  certain  extent  look  like  an 
authoriiy  against  our  ruling;  but  that 
case  was  very  much  discussed  in  Wason 
V.  Walter  (2),  and  I  am  not  sure  that  it 
can  now  be  considered  unqualified  law. 
Kelly  V.  Tinling  (3)  is  an  authority  for 

(1)  7  E.  &  B.  229  ;  a.  c.  2G  I^w  J.  Kep.  (w.s.) 

Q.B.  104. 

(2)  8  B.  &  S.  671 ;  8.  c.  ;i8  Law  J.  Kcp.  (n.8.) 

aB.  34. 

(8)  36  Law  J.  Kop.  (w.s.)  aB.  231 ;  s.  c.  Law 
Rep.  1  Q.B.  GOO. 
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the  view  which  we  are  takine  of  the  law 
applicable  to  this  snbject:  it  was  there 
held  tiiat  comments  npon  the  conduct  of 
a  clergyman  in  the  management  of  his 
church  were  privileged,  as  they  related  to 
a  matter  of  pnblic  interest.  It  was  for 
the  jury  to  say  whether  the  langnaffe 
used  in  the  article  went  beyond  tne 
boundary  of  £Edr  discussion,  and  we  oi^^ht 
not  to  interfere  with  the  verdict  upon  any 
of  the  grounds  brought  before  us. 

Lord  Colebidoe,  G.J. — I  entirely  agree 
with  my  learned  brothers.  I  thought  at 
the  triaJ,  and  I  think  now,  that  I  was 
right  in  asking  the  jury  whether  the 
article  was  a  libel ;  the  occasion  justifying 
fair  comment^  whether  the  fair  limit  of 
public  discussion  was  exceeded ;  and  whe- 
ther the  alleged  libel  was  in  substance 
proved.  The  juiy  found  a  general  verdict 
for  the  defendants,  without  specifying 
upon  which  of  these  questions  they  had 
decided.  It  would  have  been  very  unfor- 
tunate if  the  verdict  had  been  for  the 
plaintiff.  I  do  not  believe  that  the  plain- 
tiff and  his  friends  were  intoxicated,  but 
they  conducted  themselves  with  singular 
indiscretion — ^they  caused  all  the  mischief. 
I  do  not  entertam  the  slightest  disposi- 
tion to  interfere  with  the  verdict. 

Bule  refused. 

Attorneys — OoTer  &  Korton,  acentB  for  0.  Norton, 
Swansea,  for  plaintiff;  Field,  Koscoe  &  Co., 
agents  for  B.  Matthews,  Caxdiff,  for  defendants. 


1874      1  HEKDBICES  V.  THE  AUSTRALASIAK 

April  27.  J  INSURANCE  company. 

Marine  Itistfrance^Qeneral  Average^^ 
Foreign  Adjuatment. 

The  plaintiff  iiisured  a  cargo  {consisting 
of  bags  of  sugar  in  series)  with  the  c2e- 
fendanis  by  an  English  policy  which  con* 
tained  these  words  — " /<>  cover  only  the 
r isles  excepted  by  the  dame  warranted  free 
from  particular  average  unless  the  vessel  be 
strandedy  sunk  or  burnt  ^  to  pay  all  claims  and 
losses  on  Butch  tci'ws  and  according  to  staie- 
mefiit  made  v,p  by  official  dispacheur  in  HoU 
landf  being  waiiranicd  free  from  particular 
average  unless  amounting  to  ten  per  cent  on 


each  series*^  Theplcmi^  had  pre 
insured  the  same  cargo  mih  Duiek 
writers^  and  the  defendants  knew  £ 
cargo  was  insured^  hut  not  where^  ' 
terms  of  the  Dutch  poUoy,  The  veeee 
course  of  the  insured  voyage  took  the 
under  circumstances  which  made  it  a 
ing  according  to  English  law^  hut  not 
ing  to  Dutch  law.  An  average  sb 
was  made  by  a  Dutch  dispaehewt  as 
to  the  principle  of  the  Dtdch  Taw,  sh 
particular  average  losSy  and  for  t 
plaintiff  sued : — ^Held,  (hat  the  jpd 
to  he  construed  according  to  JBngU 
and  vnthout  reference  to  the  Dutch 
other  policy,  hut  that  as  the  dsf\ 
were  to  pay  aU  claims  according  to  i 
a/oerage  stater  the  stranding  cf  Ifci 
muxt  he  determined  according  to  Dui 
and  the  defendants  were  liable  toj 
average  loss  as  stated  hy  suck 
average  adjuster  according  to  the 
law. 

This  was  an  action  brougbt  to  : 
the  sum  of  503Z.,  the  amonnt  of 
ticular  average  loss,  alleged  to  htt^ 
sustained  by  the  plaintiff  as  own* 
cargo  of  nnclajed'biown  sngar  m 
the  British  ship,  Perpeiua.  And  1 
sent  of  the  parties  and  by  a  Jiidge*i 
the  following  case  was  statM 
opinion  of  the  Court  without  pleax 

CASE. 

The  plaintiff  is  a  merchant  carr 
business  at  Amsterdam,  in  HoUa 
the  defendants  are  a  company  c 
on  business  as  underwriters  in  the 
London. 

On  the  Ist  of  March,  1870,  the ; 
under  the  name  of  "  A  fiendi 
Company,"  effected  with  the  defin 
policy  of  insurance  upon  sngam,  tl 
of  the  British  ship  Perpetua, 

In  that  policy  the  insured  to; 
described  as  follows — ''  Lost  or  : 
at  or  from  any  port  or  ports  of  o 
in  Java,  and  (or)  Sumatra  in  any : 
backwards  and  forwards,  forwai 
backwards,  to  the  vessel's  port  or 
discharge  in  Holland,"  and  the 
matter  insured  and  the  risks 
against  are  described  as  follows 
said  ship  and  goods  and  merchand 
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finr  so  nmoh  as  oonoems  the  assured  by 
agreement  between  the  assured  and  the  said 
company  in  this  policy  are  and  shall  bo 
latedandyalned  at  2,000{.  on  6,715  bags 
vnclayed  brown  sugar 
/being  in  22  series  of  300  bags  each  \ 
land  1         „       115        „         / 

nhied  at  4,0002. 

2b  cao€fr  only  ihe  risks  excepted  hy  the 
douse  ^  Warranted  free  from  particular 
merage  unless  ihe  vessel  he  stranded,  sunk 
or  humij  to  pay  aU  claims  and  losses  on 
Jhtek  terms^  and  according  to  statement 
made  up  by  official  dispacheur  in  Holland, 
lekg  warranted  free  from  particular  aver- 
ts ufdess  amounting  to  ten  per  cent,  on 
miseries.*' 

The  risk  so  described  except  as  to  the 

lords  commencing  with  "  to  pay,"  and 

ending  with  '*  series,"  is  a    risk   well 

known  among  English  underwriters  as  a 

PJL  risk  only.     The  term  PA.   only 

nesns  that  the  insurance  is  to  cover  only 

ihe  risk  excepted  from  what  is  called  an 

FJ'.A.  policy.     The  term  F.P.A.  means 

iliai  the  insurance  contains  an  exception 

in  the  following  terms — "  warranted  firee 

from  particnlar  average  unless  stranded, 

•unk  or  burnt."    The  P.A.  risk  only  with 

the  addition  of  Dutch  terms  or  an  ex- 

cepiicm  of  average  under  ten  per  cent,  is 

luH  a  usoal  insurance. 

Fteriously  to  the  making  of  the  before 
mentioned  policy  the  plaintiff  had  effected 
A  poHcy  of  insurance  upon  the  same  cargo 
^ntik  Dutch  underwrites  in  Amsterdam. 

At  the  time  when  the  defendants  exe- 
cuted the  policy  now  sued  upon  they  knew 
ttii  the  goods  had  already  been  insured, 
hit  they  had  no  notice  where  the  pre- 
vious insunmoe  was  effected,  or  what 
*ae  its  terms  unless  the  Court  shall  be 
^opinion  that  the  terms  of  the  policy 
■Doont  to  such  notice. 

On  the  6th  of  January,  1870,  the  Per- 
Mn  sailed  on  the  insured  voyage  from 
noboHngo,  in  Java,  bound  for  Amster- 
fan,  and  whfle  descending  the  river 
•boat  midnight  of  the  11th  of  January, 
187Q,  took  the  ground  at  Oostook,  near 
the  mouth  of  the  river. 
The  foUowing  extract  from  a  protest 
bj  the  master  at  Sourabaya  cor- 
isetly  dosoiiboD  the  means  used  to  get  the 

HipOus 


'*  Got  the  gig  out  and  ran  the  stream 
anchor  out  with  seventy  fiftthoms  of  a  4^ 
inch  warp  and  hove.  A  strain  on  it  when 
the  ship  canted  with  her  head  to  the 
eastward,  the  water  foiling  could  do  no 
more  tOl  the  next  flood.  At  eight,  strong 
gales  and  squally,  with  rain  m)m  S.W. 
At  ten  same  weather,  set  all  canvas  that 
could  draw,  the  ship  striking  but  very 
lightly — ^hoisted  the  long  boat  out  and 
sounded  round  the  ship  and  found  deep 
water  all  round,  pumps  attended  all  the 
while,  the  ship  making  one  inch  of  water 
per  hour,  being  half  one  inch  more  than 
before  striking.  Noon  squally  with  rain, 
wind  from  S.W.  The  12th  of  January 
began  with  squally  weather  from  the 
W.  to  the  S.W.  At  one  p.m.  the  ship 
drew  a  head  about  ten  or  fifteen  feet,  and 
held  fast  again,  got  the  starboard  bower 
in  long  boat  with  fifly  fothoms  of  stream 
chain,  ran  it  out  and  hove  a  strain  upon  it 
bat  without  any  effect,  the  ship  to  all 
appearance  laying  fast  a  little  before  the 
mizen  rigging  upon  the  port  side,  the  ship 
making  ten  inches  of  water  per  hour 
from  midnight  to  four  a.m.,  the  ship 
striking  heavily,  on  the  stem  post  being 
past  high  water  could  do  no  more  till  the 
next  flood.  About  two  p.m.  heavy  rain 
and  squalls.  The  13th  of  January  began 
with  heavy  squalls  of  wind  and  rain,  every 
stick  set  at  one  p.m.,  the  ship  began  to 
move,  manned  tne  windlass  and  hove 
all  possible  strain,  when  a  heavy  squall 
coming  on  at  the  time  the  ship  slipped  off 
and  swung  to  her  anchor,  the  pumps  all 
the  time  constantly  going,  clewed  up  all 
the  small  sails,  veered  away  upon  the 
starboard  anchor  to  fifty  fothoms  and 
seventy  fathoms  upon  the  warp." 

The  ship  having  been  got  off  in    the 
manner  described  in  the  last  paragraph 
sailed  for  Soarabaja.     The  cargo  was 
there  discharged,  and  the  repairs  to  the 
hull  of  the  ship  rendered  necessary  by 
her  taking  the  ground  at  Oosthook  were 
effected.     The  cargo  was  then  reloaded, 
and  about  the  end  of  March,  lH7o,  Uui 
ship  sailed  for  Amsterdam  whoro  bUe  m  - 
rived  in  due  coarse  and  dulivuiud    iu:r 
cargo. 

The  sugars  on  Uiing  unshipped  u, 
Amsterdam  were  fuund  to  have  r4:Axr»v4>l 
damage  from  tlio  ship  lukving  tmUtot  M#^ 
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ground  at  Oosthook,  and  thereapon  the 
owners  of  the  ship  Perpetua,  and  the 
plaintiff  as  owner  of  the  cargo,  made  an 
application  to  Dr.  James  Wertheim  to 
draw  np  a  statement  of  average.  Dr. 
Wertheim  is  an  official  dispacheur  at 
Amsterdam,  that  is  an  average  adjuster 
appointed  to  prepare  average  statements 
hj  the  association  of  underwriters  and 
shipowners  at  the  Exchange  at  Amster- 
dam. 

In  pursuance  of  the  before-mentioned 
application.  Dr.  Wertheim  prepared, 
amongst  oiiier  things,  and  signed  a  state- 
ment dated  28th  of  March,  1871,  of  par- 
ticular average,  shewing  a  sum  of  503/. 
as  payable  by  the  defendants  to  the  plain- 
tiff under  the  policy,  now  sued  upon.  [A 
copy  of  this  statement  was  given  in  the 
appendix  to  this  case.]  The  figures  upon 
which  this  adjustment  is  made  are  to  be 
taken  for  the  purposes  of  this  case  to  be 
correct. 

By  the  expression  "  series "  in  the 
policy  sued  on  was  meant  the  packages 
in  which  the  sugars  were  packed.  The 
loss  amounted  to  or  exceeded  ton  per  cent, 
on  each  series  upon  which  a  loss  has  been 
adjusted  in  the  statement  so  prepared  by 
Dr.  Wertheim. 

At  Amsterdam  and  Rotterdam  there 
are  regulations  in  force  as  between  under- 
writers and  8h^x>wners.  These  regula- 
tions are  made  by  the  Association  of 
underwriters  and  shipowners  in  each  of 
those  towns,  and  are  altered  from  time  to 
time.  These  regulations  are  recognised 
by  the  Duteh  law  as  binding  in  the  sense 
that  they  are  taken  to  be  imported  into 
every  policy  of  insurance  made  at  Am- 
sterdam and  Rotterdam,  respectively, 
unless  the  terms  of  the  policy  exclude 
them. 

The  regulations  of  Amsterdam  at  the 
times  of  tne  making  of  the  policies  here- 
inbefore mentioned,  contaiDcd  and  still 
do  contain  provisions  as  to  particular 
average  of  wnich  the  following  is  a  trans- 
lation t 

*'  In  insurances  contracted  wifli  the  con- 
dition '  free  from  particular  average,' 
the  insurer  has  to  indemnify  the  damage 
that  has  occurred  only  when  the  vessel 
has  suffered  shipwreck,  the  ship  and 
ottrgO)  or  the  cargo  alonO)  has  taken  fire. 


or  in  case  of  stranding  provided  thatBOoh 
damage  amounts  to  ten  per  cent,  or  more. 

"  By  stranding  is  nndmtood  that  a  ship 
having  got  aground  remains  fixed  and 
can  ]^  got  off  only  by  extraordinary 
measures.  In  the  sense  of  this  danae  are 
regarded  as  extraordinaiy  measures  the 
cutting  of  masts,  the  heaving  overboaxd 
or  landing  of  the  cargo,  Ac.,  and  as  or- 
dinary measures,  the  winding  on  the 
anchors  or  on  the  shore,  the  working  with 
the  sails  and  the  like." 

The  regulations  of  Botterdam  contain 
provisions  identical  with   these,  esoept 
that  for  ten  per  cent,  is  substituted  thiee 
per  cent.     It  is  agreed  that  according  to 
the  regulations,  assuming  them  to  be  ap- 
plicable  to  the  policy  now  sued  vpoa 
Vhich  the  defendants  deny],  the  ship 
iad  not,  under  circumstances  stated  in 
the  case,  stranded. 

At  the  time  of  the  making  of  the  policy 
now  sued  upon  at  the  time  of  the  oom- 
mencement  of  the  risk,  and  until  and  at 
the  time  of  the  happening  of  the  loss  d^ 
scribed  in  this  case,  the  plaintiff  was  in- 
torested  in  the  sugars  to  the  amonnt  of 
the  valuation  in  and  of  the  sum  insored 
by  the  poliqr. 

It  is  well  known  among  nnderwriien 
that  the  adjustment  of  particular  averages 
in  Holland  is   more   nvonraUe  to  the^ 
underwriters    than    an    adjustment 
England.  . 

f  he  Court  may  dmw  infaenceB  of  ftct. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  plaintiff  is  entitled 
to  recover  in  this  action. 

Buit  (Col^m  and  WiU  with  him),  fet 
theplaintiff. — The  policy  soedon  expressly 
referring  to  Dutoh  tenns  ought  to  have 
given  the  defendante  notice  of  the  exis* 
tence  of  the  Dutch  poliqy,  espeoialW  ss 
the  defendante  knew  the  ceirgo  had  been 
insured.  The  risk  insured  1^  the  policy 
sued  on  was,  as  the  defendants  must 
therefore  have  known,  the  risk  excepted 
out  of  the  Dutch  policy.  The  defendants 
by  the  policy  sued  on  agreed  to  pay  all 
claims  in  Dutch  terms,  and  according  to 
the  stetement  of  the  Dutoh  averaoe  ad- 
juster. Theythcreforeagroedtopayidlsncli 
claims  as  would  be  valid  aoooraing  to  the 
Duteh  law  and  rcgulatioUB,  and  oonse* 


7au  43.] 


EASTBB  TEHM,  1874. 


191 


qjuoMMJOj  the  phintifTs  daim  in  this  case, 
uoe^  aooQcding  to  saoh  law  and  regola- 
\knm^  the  YemA  was  not  stranded  by 
iikiii|^  the  gronnd  under  the  circom- 
stuioes  of  this  case,  and  the  plaintiff  had 
nisteined  a  particiilar  average  loss.  The 
ifaitenient  of  the  Datch  average  stater  is 
MnolvsiTe  on  the  defimdants,  and  they 
Are  prednded  ficom  disputing  it.  The 
CMea  of  Harrit  v.  Searamanga  (1)  and 
Btewari  v.  The  West  India  and  Pacific 
BieofftUhip  Oompany  (2)  are  in  point,  and 
■hew  that  the  plaintiffs  are  entitled  to 


,  Waikm  Wmianu  (/.  0.  Maithew  with 
Um),  Snr  tho  defendants. — ^This  policy  is 
to  lie  construed  without  reference  to  the 
Datoih  or  any  other  policy,  and  being  an 
Bnglisih  policy  it  must  he  construed  ac- 
eordiiig  toEng^b  law  and  rules.  Then 
^^Imt  IB  the  meaning  of  the  phrase  in  this 
PoUcry,  **  to  cover  only  the  risks  insured 
PJT  HO  daiise  warranted  free  from  par- 


averwe   unless   the    vessel    be 

?  "    These  are  fsaxdliar  words  to 

English  underwriters,  and  are  well  under- 
stood and  most  be  construed  by  English 
>^^9  and  they  ezdude  the  expression  to 
all  claims  according  to  the  Dutch 
■tater.  The  policy  covers  the 
onhr  as  interpreted  by  the  English 
YfhBi  fbllows  afterwards  relates 
to  the  mode  of  adjustment,  that  is 
hb  a  Dutch  average  stater,  but  the 
to  pay  all  claims  stated  by  such 
dispaoheuris  governed  by  theante- 
^^dant  danse,  and  is  dependent  on  there 
^^ing  a  loas  according  to  the  policy. 
^^toh  average  stater  is  not  empowered  to 
9^  whether  the  vessel  has  stranded  or 
and  he  cannot  give  himself  jurisdic- 
^*ec^  brfinding  the  v^sel  has  not  stranded, 
^*liQn  mftot  it  has.  Here  there  has  been 
^ll^  loas  at  an  under  this  policy,  and 
^|°|eiiBfiire  no  claim  or  loss  to  be  made  up 
^y*  the.Dntoh  average  stater. 
OoAaii  replied. 

IjObd  Coleudgb,  C.J. — In  this  case  I 

of  opinion  that  the  plaintiff  is  entitled 

The  question  is  whether  the 


Cl)  41  Law  J.  Bep.  (k^.)  CJ*.  170;  s.  c.  Law 

^;i.  TCP. 481. 

^9)  4S  Iaw  J.  Bap.  ([n.8.)  Q.B.  94,  and  in  error 
X;  a»a  LawBap^  8  43.  88,  and  in  onor  862. 


defendants  are  to  pay  on  a  policy  of  in. 
surance  which  in  terms  is  "  to  cover 
only  the  risks  excepted  by  the  clause 
warranted  free  frt)m  particular  average 
unless  the  vessel  bo  stranded,  sunk  or 
burnt."  Now  I  agree  in  the  argument 
which  has  been  urged  on  the  part  of  the 
defendants  that  this  policy  is  to  be  con- 
strued as  if  it  stood  absolutely  alone. 
Whether  the  words  relied  on  by  Mr. 
Cohen,  viz.,  "  Dutch  terms,"  which  after- 
wards occur  in  the  policy,  do  or  not  imply 
the  existence  of  another  policy,  is  imma> 
terial,  as  such  other  policy  is  not  so 
referred  to  in  this  policy  as  to  be  incor- 
porated with  it,  and  therefore  for  the 
purpose  of  construing  this  policy  it  is 
immaterial  whether  any  other  poucy  did 
or  did  not  exist.  Now  if  the  clause  in  this 
policy  ended  with  the  words  ''  stranded, 
sunk  or  burnt,"  which  I  have  just  read, 
the  argument  which  has  been  addressed 
to  us  by  Mr.  Williams  must  have  pre- 
vailed. The  policy  then  would  be  a  policy 
to  cover  the  risk  which  is  excepted  by 
well-known  English  terms,  and  the  only 
claim  which  could  be  payaUe  under  it 
would  be  a  claim  in  respect  of  particular 
average,  when,  according  to  English  law, 
the  vessel  had  not  been  stranded,  sunk  or 
burnt.  But  the  clause  does  not  end  with 
those  words.  There  follow  the  words, 
''  To  pay  all  claims  and  losses  on  Dutch 
terms,  and  according  to  statement  made 
up  by  official  dispacheur  in  Holland,  being 
warranted  free  from  particular  average 
unless  amounting  to  ten  per  cent,  on  each 
series."  These  words  would  have  no 
meaning  unless  they  be  deemed  to  refer 
to  the  former  words,  and  in  my  opinion 
thewhole  sentence  must  be  taken  together. 
The  claims  and  losses  which  the  defend- 
ants are  to  pay  are  such  as  are  to  bo  con- 
sidered as  accruing  according  to  Dutch 
law  applicable  to  the  feregoing  terms  in 
the  sentence.  The  meaning  is  that  the 
claims  would  arise  when  there  had  been 
a  loss  according  to  the  Dutch  law,  for  the 
Dutch  average  stater  who  is  to  make  up 
the  statement  of  them  can  be  governed 
only  in  his  consideration  of  such  claims 
and  loss  by  the  Dutch  law  with  which  he 
is  acquainted.  That  being  the  true  con- 
struction of  this  clause  we  have  it  found 
here  as  a  fiEvct  that  the  statement  by  the 
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average  stater  was  made  according  to  the 
true  principle  of  the  Dutch  law,  and  that 
according  to  that  law  the  claim  of  the 
plaintiff  arose,  and  there  was  a  loss  which 
the  defendants   were  bound  to  satisfy. 
Therefore  if  this  ease  had  stood  alone, 
and  had  been  the  first  case  of  the  kind,  I 
should  have  held  that  the  plaintiff  was 
entitled  to  recover.     But  it  is  not  the 
first  case,  and  as  it  appears  to  me  it  is 
absolutely  concluded  by  the  two  cases  of 
Harris  v.  Scaramanga  (1)  and  Stewart  v. 
The  West  India  and   Pacific  Steamship 
Gonvpany    (2).      In    Harris  v.     Scara^ 
manga  (1)  the  underwriters  had  agreed 
to  be  bound  "  to  pay  general  average  as 
per  foreign  statement  if  so  made  up."     I 
should  have  thought  that  the  words  there 
were  clear,  and  that  a  general  average 
loss  which  was  found  according  to  such 
foreign  statement  must  be  paid  for,  but 
it  was  argued  there  by  the  learned  coun- 
sel for  the  underwriter  that,  according 
to  the   English    law,   there    had    been, 
as  has  been   argued  in   this    case,  no 
average  loss  at  all,  and  that  the  con- 
tract being  an  English  contract  was  to  be 
governed  by  the  English  law  as  to  whether 
there  was  an  average  loss  or  not,  and  that 
it  was  only  in  the  making  up    of  the 
details  of  such  loss  that  the  parties  were 
to  be  governed  by  the  foreign  statement. 
This  Court,  however,  held  the  contrary, 
and  said  that  the  underwriter  had  agreed 
to  pay  general  average  according  to  the 
statement  of  the  foreign  adjuster,  made 
according  to  the  law  of  his  own  country. 
That  case  came  under  the  consideration 
of  the  Court  of  Queen's  Bench  in  Stewart 
V.  The    West  India  and  Pacific  Steam* 
ship    Company   (2).      There  the  words 
were  "  average  if  any  to  be  adjusted  ac- 
cording to  British  custom,"  and  it  was 
contended  that  there  was  no  liability  to 
pay,  because  although  it  was  admitted 
there  had  been  a  general  average  loss,  it 
was  one  which  the  defendants  would  not 
bo  bound  to  pay  according  to  British 
custom.     The  Court  of  Queen's  Bench 
said  that  in  their  judgment  the  custom 
and  the  English  law  were  in  this  respect 
different,  but  as  the  parties  had  made 
the  custom  part   of  the   contract,    the 
plaintiff  was   bound  by  it,  and  there- 
fore  they  decided   that  he   could   not 


recover,  and  the  Court  of  Ezoiheqiur 
Chaml)er,  without  determining  whether 
the  Queen's  Bench  were  light  in  aayin^ 
that  the  English  custom  and  law  were 
different,  affirmed  the  decision  upon  the 
ground  that  the  plaintiff  had  agxeed  to  be 
bound  by  the  English  custom.  In  tbe 
case  now  before  us  it  is  admitted  that  the 
" claims  "  and  ''losses  "  would  be  snoh  m 
these  of  the  plaintiff  aocordinff  to  the  Datoii 
law,  and  that  this  statement  has  been  piro* 
perly  made  up  according  to  such  law.  li 
therefore  seems  to  me  that  whatever  might 
be  the  English  law  as  to  such,  the  plaintiff 
would  be  ^entitled  to  our  judgment  even 
without  tlie  authoriiy  of  those  two  eaoee, 
but  that  with  such  authority  it  is  impos- 
sible for  our  judgment  to  be  otherwise. 

Brett,  J. — ^It  has  been  argued  on  the 
part  of  the  assured  that  the  case  shews 
that  there  were  two  poh'cies  of  assaranoe^ 
and  that  therefore  the  proper  mode  of 
construing  the  policy  on  which  the  actaon 
was  brought  was  to  treat  it  as  oovering 
all  that  was  not  covered  hv  the  other 
policy,  and  next,  if  the  policy  sned  on 
was  not  to  be  so  construed,  the  risk  was 
intended  to  be  covered  by  it^  and  althonflh 
as  in  the  ordinary  case  of  an  Enghsli 
policy  stranding  was  excepted,  yet  the 
risk  was   enlarged    by  the    sabseqneni 
words  to  pay  all  claims  and  losses  OQ 
Dutch  terms.    On  the  part  of  the  defiand* 
ants  it  was  argued  that  the  policy  in 
question  should  be  construed  as  if  no 
other  policy  existed,  and  that  the  ride 
insured  was  limited  to  what  was  contained 
in  the  phrase  "  to  cover  only  the  risks 
excepted  by  the  clause  warranted  free 
from  particular  average  unless  the  yessel 
be  stranded,  sunk  or  bumt^"  and  that 
that  was  to  be  construed  acoording  to 
English  law,  and  that  the  Bnbaeqnent 
phrase  ''  to  pay  all  claims  and  losses  on 
Dutch  terms,"   &c.,   did  not  alter  the 
construction  of  the  former  but  only  shewed 
the  mode  of  carrying  it  out.     Now  in  the 
first  place,  I  am  of  opinion  that  as  the 
policy  sued  on  does  not  refer  to  any  other 
policy,  it  is  to  be  construed  as  if  no  other 
policy  were  existing,  and  I  further  think 
that  the  risk  insuired  is  what  is  a  welL 
known  exception  in  English  polioies  and 
is  to  be  oonstrued  striotiy*  aoooidtng  to 
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fqgfish  law,  and  therefore  if  that  part  of 

tini  polioy  had  stood  [alone,   the  policy 

would  cover  only  an  average  loss  when 

tJieyesael  had  not  been  stranded,  sank  or 

\3fani,  and  as  in  this  case  there  had  been 

j»  Biranding  of  the  vessel,  there  would 

'tjunfore  have  been  no  loss  according  to 

"Kngtiah   law.    But  the  clause  as  to  risk 

not  end  with  the  words  '*  stranded, 

or  bnmt,"  and  some  meaning  must 

given  to  the  other  words  which  fol- 

"Xmr— '*  To  pay  all  claims  and  losses  on 

3)iitdi   terms."      Those   words    do  not 

sppl^,  I  think,  to  all  claims  which  may 

In  made  but  only  to  those  in  respect 

<£  i  particular  average  loss  when   the 

"^okI  has  not  been  stranded,  and  which 

^  to  be  stated   by  a   Dutch    average 

eUir,  in  other  words  according  to  the 

Dnkh  law.    If  this    be  so,   then    one 

"voold  have  to  enquire  when,  according 

to  Datch  law,  a  vessel  would  be  con- 

vdered  stranded  with  reference  to  the 

m&ation  of  such  a  claim  to  average 

hi.    The  application  of   English    law 

does  not  exist  here  because  there  is  this 

eoodition  annexed  to  the  title    of  the 

pUntiff  that  he  can  only  enforce  a  claim 

wUdi  has  been  made  up  according  to  a 

Ovioh  averaee  adjuster,  and  the  natural 

jofcrenoe  is  £at  such  Dutch  average  ad- 

jvier  will  do  that  in  accordance  with  the 

QbIj  law  with  which  he  is  acquainted, 

Bindj  the  Dutch  law,  and  consequently 

ike  diun  will  only  be  according  to  Dutch 

kw.   Therefore  on  the  true  constraction 

tf  this  policy,  if  it  stood  alone,  I  think, 

ik  plaintiff  is  entitled  to  recover.     But 

ik  matter  is  not  one  without  authority. 

In  Sarrit  v.  Bcaramanga  (1)   the   con- 

inct  was  *'  to  pay  general  average  as  per 

fcreign  statement,"  and  it  was  argued  on 

tte  part  of  the  defendant  that  before  such 

i|itement  had  to  be  considered,  the  plain. 

tiff  most  prove  that  there  was  a  general 

trerage  loss  according  to  the  law    of 

Engkod,  but  this  Comrt  declined  to  act 

on  that  argument,  and  said  it  must  be  a 

gMral  average  as  made  up  by  a  foreign 

idjuier  according  to  foreign  law.     Tlmt 

«Me  was  followed  by  that  of  Stewart  v. 

lb  We$t  India   and  Pacific  Steamship 

Oompany  (2),  where  by  the  terms  of  a  bill 

tf  lading,  ^  average  if  any,"  was  "  to  be 

adjssted  acoording  to  British  custom," 

JfMW  Bans,  48.— G.P. 


and  where  again  it  was  argued  that  a  loss 
must  be  shewn  according  to  English  law, 
and  where  again  both  the  Court  of  Queen's 
Bench  ai\d  the  Exchequer  Chamber  re- 
jected such  argument,  and  said  that  the 
adjustment  involved  the  question  of 
whether  there  was  an  average  loss.  So 
in  the  present  case  it  seems  to  me  that 
although  there  had  been  a  stranding  ac- 
cording to  the  English  law,  yet  as  the 
average  statement  was  to  be  made  up  by  a 
Dutch  average  stater,  it  was  for  him  to 
find  the  fact  whether  there  had  been  a 
stranding  according  to  the  Datch  law, 
and  as  he  found  that  the  vessel  was  not 
stranded,  and  it  is  admitted  that  in  this 
he  acted  properly  according  to  the  Dutch 
law,  I  think  hoih  on  authority,  and  on 
the  true  construction  of  this  policy,  the 
plaintiff  is  entitled  to  recover. 

Denman,  J. — I  am  of  the  same  opinion. 
I  concur  in  thinking  that  we  are  bound 
to  construe  the  policy  which  is  sued  on 
according  to  English  law  and  without 
reference  to  the  Dutch  policy.  The 
second  question  is  what  is  the  meaning 
of  this  policy.  [The  learned  Judge  here 
read  the  clause  beginning  with  the  words 
"  to  cover  only  the  risks  "  and  ending 
"  on  each  series."]  Now  leaving  out 
the  first  part  of  this  clause,  what  is  the 
meaning  of  "to  pay  all  claims  and  losses  on 
Dutch  terms  P  "  Surely  that  must  mean  to 
pay  according  to  the  Dutch  practice  and 
regulations  which  are  set  out  in  the  case. 
It  is  said  that  this  would  have  the  effect 
of  extending  the  risk  to  what  is  expressly 
excepted  by  the  policy,  namely,  where  the 
vessel  was  stranded.  If  we  had  to  con- 
strue the  words  "  unless  the  vessel  be 
stranded,"  according  to  what  they  or- 
dinarily mean  in  an  English  policy,  I 
admit  the  force  of  this  argument,  but  we 
cannot  take  those  words  as  standing  alone, 
but  we  must  take  them  with  what  fol- 
lows, and  when  wo  do  so  "  stranded  " 
must  mean  according  to  the  Dutch  mean- 
ing of  that  word,  and  then  our  decision 
must  be  for  the  plaintiff  except  as  to  one 
point.  The  plaintiff  says  the  statement 
of  the  oflBcial  dispacheur  is  conclnsive, 
but  I  think  that  there  is  great  force  in 
Mr.  Williams's  argument  that  as  such 
statement  is  made  as  to  the  law  it  cannot 
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be  oonolnsive.  Bnt  in  the  present  case 
it  is  admitted  to  have  been  made  accord- 
ing to  the  oonstmction  of  the  policy  which 
we  think  is  the  tme  one,  namely,  accord- 
ing to  the  Datch  law,  and  therefore  it  is 
one  on  which  I  think  the  plaintiff  onght 
to  recover. 

Judgment  for  the  plomtiff  (3). 


Attorneys — ^Prichaid  &  Sons,  for  plaintiff;  Wal- 
tons,  Bubb  &  Walton,  for  defendants. 


1874  1  COLB  AKD  ANOTHER  V.  THB  NOBTH 

May  4.  J         western  bank,  limited. 

Principal  and  Agent  —  Factors  Act^ 
6^6  Vict  c.  89—"  Agent  intrusted  "— 
Broker  and  Warehousema/n — Pledge, 

Notufithstanding  the  general  words  of 
secOoii  1  of  the  Factors  Act  (5^6  Vict, 
c,  39)  a  person,  in  order  to  he  ^^  am,  argent 
intrusted  with  the  possession  of  goods** 
toUhin  the  meaning  of  that  ena^stment,  rwast 
either  he  intrusted  with  the  goods  for  sale, 
or  he  must  he  a  mercantile  agent  whose  or^ 
di/nary  husiness  is  to  sell,  a/nd  who  Juis  re- 
ceived  the  goods  in  the  ordinary  course  of 
such  husiness;  a/nd  therefore  a  person  who 
carries  on  the  husiness  of  a  warehouseman, 
and  in  that  character  gets  possession  of  the 
goods  for  the  purpose  of  warehousing,  is  not 
an  agent  within  the  Factors  Act  although 
he  also  carries  on  the  hiMvness  of  a  hroker, 
and  conseq;uently  a  pledge  of  the  goods  hy 
such  person  without  the  authority  in  fact 
of  his  principal  either  to  pledge  or  sell  them 
is  not  protected  hy  the  Factors  Act,  5^6 
Vict,  c.  39.  s,  V 

Qasere,  whether  there  mmj  he  a  good 
pledge  within  5^6  Vict,  c,  39.  s,  1,  without 
a  ddivery  of  the  goods  or  of  the  documents 
of  title  to  the  goods. 

This  action  was  bronght  to  determine 
the  right  as  between  the  plaintiffs  and 
defendants  to  various  parcels    of  wool, 

(3)  Cohen  applied  for  interest,  and  the  Court 
gaye  it  for  two  years. 


and  by  consent  of  the  paartieB  i 
order  of  a  Judge,  the  &otB  were 
without  pleadings  for  the  opinkn 
Court  on  the  following 

CASE. 

1.  The  plaintiffs  are  merehanti 
ing  on  business   in  London  one 
style  of  W.  H.  Cole  &  Go.    The 
ants  are  bankers  at  liyerpooL 

2.  Edwin  Slee,  up  to  the  tunc 
becoming  bankrupt  as  hereixiafte 
tioned,  carried  on  business  as  i 
broker,  at  Lancaster  BuildingB,  Til 
Street,  Liverpool.  He  did  not 
ordinary  course  of  his  business 
consignments  of  wool  for  sale.  1 
had  three  warehouses,  one  at  17, ' 
Street,  Liverpool,  known  as  ! 
Grant's  warehouse,  and  another 
Temple  Street^  Liverpool,  and  aoc 
Luton  Street,  Liverpool,  known  ai 
son's  warehouse. 

3.  The  plaintiffs  are  large  in 
of  wool,  and  at  Liverpool  wefe 
habit  of  warehousing  their  w 
the  said  warehouses  belonging  to 
aforesaid,  under  the  ciroumstanoc 
inafter  mentioned,  and  payixig  wa 
rent  in  respect  thereof.  Thesi 
consisted  of  two  classes,  sheep's  w 
goats'  wool.  Slee  usually  sold  the 
wool  under  specific  instructionB  ft 
plaintiffs  according  to  the  oourse  < 
ness  hereinafter  appearing,  Iml 
goats'  wool  was  never  sold  bg 
through  Slee,  he  not  being  a  goai 
broker. 

4.  The  course  of  business  1 
the  plaintiffs  and  Slee  was  as  1 
Shortly  before  the  arrival  of  a 
Liverpool  bringing  wool  belonffm( 
plaintiff,  whetner  sheep's  wodl  09 
wool,  thoy  sent  down  the  bill  of  la 
Slee  for  the  purpose  of  his  reoeii 
wool  from  the  ship  and  ware! 
it  (1).  Slee,  after  the  wool  had 
received  and  warehoused,  sent  a] 

(1)  The  bills  of  lading  were  Bent  wit 
copies  of  which  accompanied  the  case,  ai 
them  are  set  oat  in  the  judgment  of  L 
ridge,  C.J.,  post,  p.  198,  as  svflloientJy 
their  general  nature. 


Vol  48.] 


EASTEB  TEBM,  1874. 


195 


phuniifb  a  report  of  yaluation  thereon 
ndthen  awaited  their  further  instmctions 
IB  to  disposal. 

5.  As  the  plaintiffs  effected  sales  of 
the  goats'  wool,  deliveries  were  made  bj 
81ee  to  the  bayers,  plaintiffs  paying  Slee 
tbe  warehouse  rent  in  respect  thereof. 
Ai  to  the  sheep's  wool,  Slee  had  no 
geoeral  authority  from  the  plaintiffs  to 
sell,  hat  always  awaited  instmctions  and 
acted  only  under  specific  authority  given 
tohim  fiN>m  time  to  time  in  each  case ; 
iod  when  such  last-mentioned  sales  were 
c&otedy  Slee  received  the  proceeds  and 


rendered  account  sales  to  plaintiffs  in  the 
ordinary  way,  charging  them  the  ware- 
house rent  and  accounting  to  them  for  the 
net  proceeds. 

6.  On  the  days  stated  in  the  Schedule 
set  out  below,  the  plaintiffs  sent  to  Slee 
the  bills  of  lading  of  wool  therein  specified. 
The  entries  in  the  various  columns  cor- 
rectly shew  in  addition  the  dates  when 
the  bills  of  lading  were  received  by  Slee, 
when  the  wools  mentioned  in  those  bUls 
arrived  at  Liverpool,  when  they  were 
received  by  him,  and  where  they  were 
warehoused — 


□ 

Skips' 

Deocription 
of  WooL 

Bills  of  Tiding. 

Ships' 
arrival  at 
Liverpool. 

« 

Eeceipt 

of  wool 

from 

Ships. 

« 

Wool  warehoused. 

Sent  by 
Plaintifib. 

Received 

by 

Edwin 
Slee. 

Date. 

Where. 

88 

88 

lU 

Albanian 
Bavarian 
Heda 
Grecian 

Mohaif 
Egyptian 
Mohair 
Xlgyptian 

1872. 

12  March 

13  March 
25  March 
.2  April 

1872. 

13  March 

14  March 
26  March 
3  April 

1872. 

26  March 

27  March 
3  AprU 

6  April 

1872. 
2  April 
2  April 
5  April 
9  April 

1872. 
2  April 
2  April 
6  April 
9  April 

Luton  Street. 
17  Templo  St. 
Luton  Street. 
17  Temple  St. 

7.  An  the  wools  mentioned  in  the 
^boffe  schedule  (except  twenty  out  of  the 
'i^fj-eight  bales  ex  Hecla^  as  to  which 
Wonly  no  question  arises)  remained  in 
^^mBuces  wnere  they  were  warehoused 
^Uttif  after  the  commencement    of  this 


The  parcel  of  114  bales  ex  Grecian 
\B  not  received  by  Slee  until  after  the 
letter  of  the  5th  of  April,  1872,  hereinafter 

8.  Of  the  wools  specified,  the  two  par- 
of  mohair  (88  ex  Albanian  and  68 
Heda)  are  goats'  wool,  and  the  remain- 
r  are  sheep's  wool. 
^  9.   The   defendants   claim  to  be  en- 
titled to  the  said  wools  (except  the  20 
^^^  of  the  68  bales  per  Heda^  as  being 
^  four  parcels  lastly  described  in  the 
letter  of  the  5th  of  April,  1872.    Upon 
^  other  parcels  of  wool  comprised  in 
Ous  letter    no  question  arises   in    this 
lelion. 

10.  On  the  5th  of  April,  1872,  Slco 
obteined  from  the  defendants  an  advance 


of  7,00OZ.,  giving  them  a  letter  of  which 
the  following  is  a  copy — 

"  Liverpool,  6th" April,  1872. 
"  To  the  North  Western  Bank,  Limited. 

"  In  consideration  of  your  advancing 
to  me  against  bills  to  be  got  hereafter 
the  sum  of  7,0002.  for  two  months,  I 
agree  to  hold  the  produce  hereunder 
specified  as  trustee  for  you,  and  as  security 
for  the  said  advance  (with  interest  and 
commission),  and  to  sell  the  same  under 
your  orders,  and  pay  to  you  the  proceeds 
thereof,  as  and  when  received  in  or  to- 
wards repayment  of  the  said  advance, 
and  I  further  agree  that  I  will,  whenever 
you  request  me  so  to  do,  deliver  the  pro- 
duce to  you  to  enable  you  to  sell  the  same 
and  to  apply  the  proceeds  to  the  payment 
of  the  said  advance. 

"  The  property  is  fully  insured  by  float- 
ing policies  with  the  Royal  for  the  sum 
of  l.y  the  policy  for  which  I  hold 

for  your  behalf. 

"  I  am,  Sir,  your  obedient  servant, 

"  Edwin  Slee." 
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Marks. 

Description. 

Olassification  and  Value. 

WhareSil 

TK 

raA 

SG 
FNA 

156  bales  greasy,  ex  Meda, 

greasy 
56 
58 

88  bags 
48  bags 
114  bales 

Eassapaslu  Wool,  Talae 

Albanian  Wool 
l^ti^yptian  Wool,  value 
Mohair  Wool,  value 
Mohair  Wool,  value 
Egyptian  Wool,  value 

£IM 

60 
1,20 
1,76 
1,00 
1,M 

£7,M 

"  Warrants  for  which  I  lodge  to-morrow." 

11.  No  warrants  or  other  documents  of 
title  in  respect  of  any  of  the  goods  com- 
prised in  this  letter  were  handed  to  the  de- 
fendants at  the  time  or  subsequently,  but 
Slee  promised  to  hand  them  dock  warrants 
for  the  same  the  next  morning,  and  upon 
that  promise  the  defendants  then  gave 
him  7,000L  in  cash,  which  was  used  by 
him  in  the  usual  course  of  his  business. 

On  the  morning  of  Saturday,  the  Gth  of 
April,  Mr.  Archibald,  one  of  the  defend- 
ant's clerks,  was  sent  by  them  to  Slee's 
office  with  the  said  letter  and  saw  Slee,  and 
asked  him  for  the  warrants  mentioned  at 
the  foot  of  the  letter,  or  for  possession  of 
the  wools.  Slee  excused  himself  on  the 
ground  of  being  very  busy  and  said  ho 
would  attend  to  the  matter.  On  Monday, 
the  8th,  and  Tuesday,  the  9th,  Slee  was 
pressed  for  the  warrants  and  delivery  of 
the  wool,  and  on  the  10th  Mr.  Archibald 
went  to  Slee's  office  in  order  to  obtain 
the  warrants,  and  was  informed  that  Slee 
was  out  of  town  but  would  be  back  the 
next  day,  and  that  it  would  be  all  right. 

12.  The  defendants  through  their  officers 
made  various  applications  to  Slee  for 
the  warrants  referred  to  in  the  letter 
of  the  t)th  of  April,  1872,  and  continued 
to  press  him  for  the  same  until  he  ab- 
sconded in  consequence  of  such  pressure. 
On  Wednesday,  the  10th  of  April,  1872, 
the  defendants  sent  a  clerk,  Mr.  Archi- 
bald, for  the  warrants,  when  he  was  in- 
formed by  Mr.  Meikle,  Slee's  cashier,  that 
Slee  was  out  of  toAvn,  but  would  be  back 
the  next  day.  That  day  Slee  absconded 
with  intent  to  defeat  and  delay  his  cre- 
ditors, and  nothing  further  nas  been 
heard  of  him  except  as  stated  in  the  next 
paragraph. 


18.  On  the  next  day,  the  lltb  o 
a  telegram  was  received  at  Slee*i 
purporting  to  come  from  him  fir 
Deroy  Railway  Station,  of  which  1 
lowing  is  a  copy — 

"  I  am  coming  home  now.  I  h 
seven  thousand  pounds  for  the  htm 
Meikle  tell  Archibald.  Send  wor 
my  wife.  I  expect  to  be  at  Live] 
ten  to  night.     I  am  very  well." 

Slee  never  came  home  as  stated 
telegram,  nor  was  anything  fiirthc 
from  him.  Mr.  Meikle,  his  cashier,  t 
telegram  to  the  bank  and  shewi 
the  manager  and  also  to  Mr.  Av 
The  following  morning,  Friday,  th€ 
April,  1872,  Mr.  Archibald  again ' 
pursuance  of  his  former  instmoi 
Sice's  office,  and  found  he  hadnotn 
and  upon  enquiry  was  informed  t 
bulk  of  the  wool  mentioned  in  ti: 
of  the  5th  of  April  was  in  the  wai 
No.  17,  Temple  Street.  He  wer 
with  Wm.  H.  Slee,  a  brother  oj 
Slee,  who  wus  in  the  latter's  emp' 
clerk,  and  examined  the  parcels 
stored  there,  and  ascertuned  tl 
bulk  of  the  wool  referred  to  in  tli 
of  the  5th  of  April  was  lying  tlM 
he  was  assured  by  the  said  Wm. 
that  the  remainder  of  the  said  n 
in  Slee's  warehouse  in  Luton  Str 

14  On  Saturday,  the  13th  o 
1872,  the  defendants  again  sent  i 
Ham  H.  Slee,  who  on  attending  ti 
saw  Mr.  Moss  one  of  the  direct< 
Edmondson  the  manager,  and  M 
the  sub-manager,  and  was  qnestdi 
them  as  to  Edwin  Slee's  private  ' 
after  W.  H.  Slee  had  told  all  he  kx 
Moss  enquired  how  it  was  he 
Slee)  knew  so  little  about  his  l 
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ill  arrangements.    W.  H.  Slee  re- 
iliat  he  was  merely  a  clerk  in  the 
and  tliat  beyond  tne  sample  room 
sas  and  the  shipping  department  he 
nothing.  Mr.  i&jmcSd,  the  chairman 
)  defendant's  bank,  then  sent  word 
r.  H.  Slee  to  come  into  his  (Mr. 
d'a)  room.     W.  H.  Slee  went  there, 
ipasiied  by  Mr.  Moss,  Mr.  Edmon- 
md  Mr.  Innes,  and  after  similar 
OD8  to  those  pnt  by  Mr.  Moss  Mr. 
d  produced  to  W.  H.  Slee  the  letter 
5th  April,  1872,  before  set  out,  and 
ided  from  W.  H.  Slee  the  keys  of 
•arehonses  in  which  the  wools  were 
L    W.  H.  Slee  told  him  he  had  no 
to  deliyer  np  the  keys  to  anybody. 
Lmold  then  asked  him  to  r^eul  the 
of  hypothecation  which  W.  H.  Slee 
•sd  Mr.   Arnold    pointed  ont  the 
»  agreeing  to  deliyer  the  goods  to 
aok  when  they  required.     Mr.  W. 
lee  laid  he  did  not  loiow  what  to  do. 
bmold  then  asked,  did  he  mean  to 
ap  the  keys  or  not?    W.  H.  Slee 
id,  certainly  not;  npon  which  Mr. 
Id  said  if  the  keys  were  not  giyen  up 
(diee  would  be  oommunicated  with, 
bs   would    haye    him    taken    into 
dr.    W.  H.  Slee  asked  if  they  would 
ib,  Archibald  to  accompany  him  to 
3agg,  his  brother's  salesman,  with 
Uor  of  hypothecation,  and  he  would 
Ifr.  Bagg's  adyice  and  act  accord- 
.    Hr.  Archibald  accompanied  W. 
lee  to  K  Slee's  office,  and  in  his 
Archibald's)  presence,  W.  H.  Slee 
Ifr.  Baffg  that  the  defendants  de- 
ed the  keys  of  the  warehouses  in 
I  the  wools  were  stored,  and  asked 
fhat  should  be  done,  as  Mr.  Arnold 
fcened    to    have    him    taken     into 
dj  if  he  would  not  giye  them  up, 
ir.  Bagg  said  ''  we  shall  just  hayo 
» what  the  bank  wants,"  whereupon 
eys  of  the  Luton  Street  warehouses 
then  deliyered  oyer  to  Mr.  Archi- 
and  shortly  afterwards  on  the  same 
he  keys  of  the  Temple  Street  ware- 
I  were,  at  the  request  of  Mr.  Archi- 
delivered  to  him  by  the  direction  of 
Bagg.     Neither  W.   H.  Slee,  Mr. 
,  nor  anyone  else  on  Slee's  behalf 
ay  anthoriiy  to  hand  oyer  such  keys 
le  defendantSi  but  the  defendants 


haying  so  obtained  possession  of  them, 
took  and  kept  possession  of  the  ware- 
houses until  after  the  wools,  the  subject 
of  this  action,  were  sold  by  arrangement 
as  hereinafter  mentioned. 

The  case  set  out  other  fiskcts,  which  need 
not  be  here  specified  in  detail.  It  appeared 
ftt)m  these  that  on  the  19th  of  April, 
1872,  Slee  was  adjudicated  a  bankrupt^ 
and  that  on  the  20th  of  April  notice  on 
behalf  of  the  plaintiffs  was  giyen  to  the 
defendants  that  the  wools  in  question 
were  the  properiy  of  the  plainti£Qi,  and 
their  deliyery  to  the  plainti£&  was  then 
formally  demanded  of  the  defendants. 
The  defendants  declined  to  giye  them  np, 
and  after  action  they  were  sold  by  ar- 
rangement between  die  parties,  and  the 
nett  produce,  5,1912.  3^.  10(2.,  was  paid 
into  the  London  Joint  Stock  Bank  to 
abide  the  result  of  the  action. 

The  plaintiffs  claimed  G,6612.  17^.  Od, 
being  Ihe  yalue  of  the  wools  on  20th  of 
April,  1872,  the  date  they  were  so  de- 
manded, together  with  interest  thereon 
at  61.  per  cent,  from  that  time. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  plaintiffs  were 
entitled  to  maintain  this  action  for  any  of 
the  aboye  matters. 

HerscheU  (English  Harrison  with  him), 
for  the  plaintiffs. — Slee  was  not  an  agent 
so  intrusted  with  the  wool  as  to  giye  the 
defendants  the  protection  of  the  Factors 
Act,  5^6  Vict.  c.  39,  at  all  eyents  he 
was  not  such  as  regards  the  goats'  wool, 
for  that  was  always  sold  by  the  plaintiffs 
themselyes.  Both  kinds  of  wool  were  in 
fact  receiyed  by  Slee  to  warehouse,  and 
until  he  receiyed  instructions  from  the 
plaintiffs  to  sell  he  neyer  sold  eyen  the 
sheep's  wool,  and  in  this  case  he  had  had 
in  fact  no  authority  to  sell  either  kind  of 
wool  at  the  time  of  the  alleged  pledge. 
The  authorities  establish,  that  to  be  an 
agent  intrusted  under  either  of  the 
Factors  Acts,  6  Geo.  4.  c.  94,  or  6  A  6 
Vict.  c.  39,  the  person  must  be  intrusted 
with  the  goods  for  the  purpose  of,  or  in 
connection  with  their  sale  —  Monk  v. 
Whittenhury  (2),  Baines  y.  Swainson  (3), 

(2)  2  B.  &  Ad.  484. 

(3)  4  B.  &  S.  270 ;  s.  c.  32  Law  J.  Hep.  (k.8.) 
Q.B.  281. 
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rentes  y.  Mantis  (4),  Vickers  v.  Hertz 
>),  and  Wood  v.  Roivcliffe  (G).  The  case 
f  Monk  y.  Whittenhurij  (2)  is  expressly 
a  point,  and  it  shews  that  if  a  person  re- 
ceives the  goods  in  a  character  which 
does  not  authorise  him  to  sell  them,  he  is 
not  an  agent  within  the  Factors  Act, 
notwithstanding  that  he  carries  on  a 
business  which,  if  he  had  received  the 
goods  in  the  course  of  that  business, 
would  have  authorised  him  to  have  sold 
them.  Next  there  was  no  pledge  hy 
Slee  within  the  moaning  of  the  5  &  G 
Vict.  c.  39.  A  mere  contract  is  not 
sufficient.  In  order  to  entitle  the  trans- 
action to  the  protection  of  the  Act  there 
must  be  either  an  actual  delivery  of  the 
goods  themselves,  or  what  is  equivalent 
thereto,  a  delivery  of  the  warrants  or 
documents  of  title  to  them.  Here  there 
was  neither. 

Benjamin  {B.  0.  WUlianu  with  him), 
for  the  defendants. — The  letters  which 
accompanied  the  bills  of  lading  shew  that 
the  plaintiffs  contemplated  a  sale  of  the 
goods  by  Slee,  and  giving  him  the  bills 
of  lading  put  Slee  in  the  complete  ap- 
parent possession  of  the  goods,  with  the 
ostensible  authority  to  sell  them.  Before 
the  Factors  Acts  a  broker  who  was  in- 
trusted by  the  owner  with  goods  could 
give  a  good  title  to  a  honafde  purchaser, 
even  though  the  sale  was  prohibited  by 
the  owner — Pickering  v.  Busk  (7),  Oeorgo 
V.  Gl-agett  (8).  This  power  was  re- 
strained by  the  first  of  the  Factors  Acts, 
4r  Qeo.  4.  0.  88,  which  uses  the  words 
"intrusted  for  the  purpose  of  sale." 
That  was  followed  by  G  Geo,  4,  c.  94, 
which  says  "  intrusted  for  the  purpose  of 
consignment,  or  of  sale."  These  words 
are  purposely  omitted  by  the  last  Act, 
5  &  G  Vict.  c.  39,  and  the  only  words  now 
are  "  agent  intrusted  with  the  possession 
of  goods."  Moiik  v.  Whittcnhunj  (2)  was 
decided  on  the  Act  G  Goo.  4.  c.  94,  and 
therefore  does  not  apply  to  the  present 

(4)  37  Law  J.  Kep.  (n.s.)  C.P.  137  i  and  in 
error  38  Law  J.  Rop.  (k.s.)  C.P.  05 ;  h.  c.  Liiw  Kcp. 
3  C.P.  268  ;  nml  in  error  Ljiw  Kop.  4  C.P.  U3. 

(6)  liaw  Rep.  2  Scotch  Api).  113. 

(6)  6  Uaro  183. 

''J\  16Ka6t38. 
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case.  The  oases  of  PhiUvM  y.  Buih  (9), 
and  Hatfield  v.  PhUUps  (10),  were  likewue 
before  the  5^6  Viet,  a  39,  which  was 
passed  to  meet  all  such  casea.  Fi$enie» 
V.  Montis  (4)  only  shews  that  the  agent 
in  this  case  was  not  intrusted  at  the  time 
of  the  pledge,  and  he  had  ceased  then  to 
be  an  agent,  and  had  only  the  wrongfol 
possession  of  the  goods.  Lord  Westbniy, 
in  Vick^s  v.  Hertz  (5),differB  from  some  of 
the  dicta  of  Willes,  J.,  in  Fuenies  y.  Mmiii 
(4).  To  be  within  the  Act  the  person 
intrusted  must  be  an  agent ;  a  warelioiue- 
man  is  only  employed  as  bailee  to  keep 
the  goods  in  safety,  and  is  not  therefore 
an  agent ;  and  Lamb  y.  AMmiborough  (11) 
shews  that  the  Factors  Act  does  not  ex- 
tend to  where  the  relation  of  master  and 
servant  exists.  The  agent  most  be  a  mer- 
cantile agent.  A  brokOT,  such  as  Slee^  who 
had  been  in  the  habit  of  sellinff  wool  for 
the  plaintiffs  was  such  agent^  and  Baines  y. 
Swainson  (3)  strongly  supports  what  the 
defendants  in  the  present  case  contend 
for.  Next^  assuming  Slee  was  an  agent^ 
intrusted  within  the  meaning  of  the  Act, 
there  was  here  a  valid  pledge.  It  is 
sufficient  for  that  purpose  if  the  person 
who  has  the  control  over  the  goods,  snch 
as  Slee  had  here,  nndertakee  to  hold  them 
as  security  for  the  person  who  adyanoes 
the  money — LangUm  y.  Waring  (12), 
Portalis  v.  Tetlejf  (13). 
HerscheU  replied. 

Lord  Coleridge,  C.  J.-*I  am  of  opinion 
that  our  judgment  should  be  for  the 
plaintiffs.  It  appears  that  the  plaintifb, 
who  are  merchants  in  London,  are  im« 

Eortcrs  of  wool.  The  defendants  are 
ankers  at  Liverpool,  and  this  action  has 
arisen  in  consequence  of  the  misconduot 
of  a  person  of  t  ne  name  of  Slee,  who  fior 
some  purposes  was  an  agent  of  the  plain- 
tiffs.    Slee  was  a  warehouseman,  and  he 

(9)  6  Mee.  &  W.  672;  b.  c.  9  Law  J.  Bsp^ 
(x.s.)  Ezch.  320. 

(10)  9  Mco.  &  W.  647 ;  B.  c.  U  Law  J.  Bap. 
(n.s.)  Exch.  425. 

(11)  1  B.  &  S.  831 ;  B.  c  31  Law  J.  Bep.  («.■.) 
Q.B.  41. 

(12)  18  Com.  B.  Bop.  N.S.  315. 

(13)  37  Law  J.  Bcp.  (n<s.)  Ghane.  139;  a  t. 
Law  Bcp.  5  £q.  14()i 
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abo  a  wool  broker,  and  the  qaestion 
arisen  with  respect  to  wool,  and  bat 
for  Us  bebiff  snoh  broker  no  qaestion 
perlians  woiud  have  arisen.  It  appears 
tlisk^  glee  had  both  sheep  and  goats'  wool 
L^  to  him  on  the  part  of  the  plaintiffs, 
oxder  to  be  warehonsed.  Tney  were 
"fc^  accompanied  by  certain  letters  of 
phintifi,  of  whi^  I  need  select  only 
as  a  ftir  specimen  of  the  rest,  and  as 
Bu^&cnent  for  the  parposes  of  oar  decision. 
Oz&^  of  these  letters  is  datedLondon,  12th 
c»F  3Aiich,  1872,  and  is  as  follows : 

^*  Dear  Sir, — ^Enclosed  please  find  bill 
^^  lading  for  S.  O.  76/163  88  bales 
^^oliair  per  Atbanian^  of  wnich  please  take 
olitfcgge  as  nsoal  for  onr  acconnt,  sending 
^^^^  ^mycxi  and  valnation  at  year  early  con- 
^enienoey  and  following  oar  instrnctions 
^A  vwazda  diqposaL  The  parcel  is  comr 
prisma  of  76/187  62  bales  fair  average, 
^&8yi4S  6  B.  second  qnalitjr,  144/148 
S  '*^.  ftir  average  yellowish,  149/154 
,  165/156  2  B.  grey,  157/160  4  B. 
yellow,  161/163  8  B.  waste  or 


TIThe  other  letter,  which  I  will  read,  is 
London,  2nd  of  April,  1872,  and  is 
AUows: 

**  Dear  Sir, — ^Enclosed  please  find  bill  of 
^^^ing  for  F.N.A.  114  bales  of  wool  per 
O-nodan  (7  in  bad  order),  of  which  please 
take  charge  for  onr  aocoant,  and  send  ns 
v^Brport  and  Talaation  as  nsnal,  for  oar  in- 
Btamctums  as  to  disposal." 

TChe  sheep  and  goats'  wool  both  came 
to  Slee  on  the  same  terms,  that  is  to  say, 
1^>^  WEB  to  take  charge  of  it,  and  to  wait 
for  instrnctions  as  to  disposal ;  and  it  is 
i^dnutted  that  no  qaestion  arises  as  to  the 
Soats'wool,  becaose  Slee  was  not  a  broker 
^B    Tespeots  ffoats'  wool,  and  never  had 
anything  to  do  with  the  Selling  of  goats' 
''^ooL     Now  Slee,  having  thas  got  the 
^^ool  from  the  plaintiffs,  went  and  ob- 
tained 7,000Z.  from  the  defendants,  apon 
f™  iigreement  contained  in  the  letter  of 
^*  of  April,  1872.     [His  Lordship  here 
r^d  the  letter,  as  set  ont  in  paragraph 
^  of  the  special  case.]     Upon  that  a 
^^^aiion  has  been  raised,  npon  which,  as 
L  present  advised,  I  do  not  propose  to 
,^^t  any  opinion.    The  qaestion  has  been 
,^^etlier,  assoming  Slee  was  an  agent 
^^iUn  ti^  Factors  Act,  the  wool  was  iii 


fact  ever  pledged  by  him.  It  has  been  said 
that,  at  all  events,  as  regards  the  wool,  of 
which  he  had  not  the  possession  at  the 
time,  it  coald  not  be  a  saJQicient  pledge ; 
and  that  even,  as  regards  the  wool  of  wluch 
he  had  the  possession,  it  was  not  a  good 
pledge,  becanse  there  had  been  no  delivery 
of  it  within  the  meaning  of  section  4  of 
the  statnte — *'  till  the  period  sabseqaent 
thereto."  On  that  the  case  of  PortdUa 
V.  Tetley  (13)  has  an  important  bearing ; 
bat,  withont  saying  anything  farther  on 
this  sabject,  except  that  it  is  one  which 
reqnires  maoh  consideration,  I  do  not  pro- 
pose to  give  any  opinion,  becanse,  in  my 
jadgment^  the  first  point  has  not  been 
made  cat,  namely,  that  Slee  had  anthority, 
ander  the  Factors  Act,  to  pledge  these 
goods.  It  is  said,  on  the  part  of  the  de- 
fendants, that  he  had  snch  aathority,  and 
that  he  was  clothed  with  it  by  the  plain- 
tiffs, and  that  the  plaintiffs  mnst  therefore 
bear  the  loss.  That  depends  on  the  qnes- 
tion  whether  he  was  an  agent  "  intrnsted 
with  the  possession  of  goods,  or  of  the 
docaments  of  title  to  goods,"  so  as,  ac- 
cording to  5  &  6  Vict.  c.  39.  s.  1,  to  be 
"  deemed  and  taken  to  be  owner  of  snoh 
goods  and  docaments,  so  frir  as  to  give 
validity  to  any  contract  or  agreement,  by 
way  of  pledge,  lien  or  secariiy  bona  fide 
made  by  any  person  with  snch  agent  so 
intrnsted  as  aforesaid,  as  well  for  any 
original  loan,  advance  or  payment  made 
npon  the  secnrity  of  sach  goods  or  doca- 
ments as,  &c."  Now  it  has  been  argned 
that  the  requisites  of  this  section  have 
been  fulfilled.  In  the  first  place,  it  has 
been  said  that  Slee  was  an  agent ;  which 
is  trne.  Next,  that  he  was  an  agent  in- 
trusted with  the  possession  of  goods. 
That  is  also  trae,  for,  in  the  capacity  of 
warehouseman,  he  received  these  goods, 
or,  at  least,  a  large  portion  of  them.  Then 
it  is  further  said,  that  he  had  received  the 
documents  of  title  to  these  goods.  That  is 
also  true,  for  he  had  received  the  bills  of 
lading  for  them.  Therefore,  in  one  sense, 
the  words  of  the  Act  were  complied  with ; 
the  question  is  whether  they  were  in  the 
sense  intended  by  the  Act.  Mr.  Benjamin 
has  contended  that  Slee  was  an  agent 
"intrusted,"  within  the  meaning  of  the 
Act,  and  he  has  cited,  in  support  of  his 
contentioni  antboriti^  which  had  occnned 
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befbire  the  passing  of  the  Act.  He  said, 
that  when  a  principal  allows  his  agent  to 
deal  with  his  goods,  and  snch  agent  does 
so  within  the  scope  of  his  general  autho- 
rity, with  a  person  who  does  not  know  of 
any  rostriction  of  such  general  authority, 
the  principal  is  bound  by  the  act  of  his 
agent.  No  doubt  that  is  correct,  as  a 
general  principle.  Then  it  is  said  that, 
under  these  circumstances,  the  Factors 
Act  of  4  Geo.  4.  c.  83  was  passed,  by 
which  it  was  enacted  that  any  person 
'^  intrusted  for  the  purpose  of  sale,  with 
any  g^oods,"  Ac,  and  by  whom  such  goods 
shall  be  shipped  in  his  name,  or  in  whoso 
name  any  goods  shall  bo  shipped  by 
any  other  person,  is  to  be  deemed  the 
owner,  so  as  to  entitle  the  consignees  of 
such  g^oods  to  a  lien  thereon,  in  respect  of 
moneys  advanced  for  the  use  of  the  person 
in  whose  name  such  goods  were  shipped. 
Then  that  Act  was  followed  by  the  6  Geo. 
4.  c.  94,  and  that  uses  the  words — '*  any 
person  or  persons  intrusted,  for  the  pur- 
pose of  consignment  or  of  sale,  with  any 
goods,"  Ac.  Now,  upon  that  state  of  the 
Siw,  the  case  of  M<yiik  v.  Whiitenbwry  (2) 
was  determined,  and  Mr.  Benjamin  ad- 
mits that  it  was  properly  determined, 
according  to  the  law  as  it  then  existed ; 
but  he  says  that,  since  5  <&  6  Vict.  c.  39, 
that  case  has  no  application ;  and  he  re- 
lies on  the  preamble  to  that  Act,  and  on 
the  absence,  in  both  section  1  and  section 
4,  of  such  words  as  '^intrusted  for  the 
purpose  of  sale,"  or  ''intrusted  for  the 
purpose  of  cousigpiment  or  of  sale,"  and 
contends  that  that  enactment  has  altered 
the  law,  and  brought  it  back  very  much 
to  what  it  was  before  these  Factors  Acts 
were  passed.  Now,  is  he  warranted  in 
this?  In  Monk  v.  Whittenhury  (2), 
Cramp  was  a  fisustor  as  well  as  a  wharf- 
inger, and  when  the  case  was  tried  before 
Lord  Tenterdon,  his  Lordship  thought 
that  if  the  sale  was  made  by  Cramp  in  the 
ordinary  course  of  business,  and  the  de- 
fendant, the  purchaser,  was  not  apprised 
at  the  time  that  Cramp  was  unauthorised 
to  sell,  the  defendant  was  protected  by  the 
Factors  Act,  6  Geo.  4.  c.  94.  s.  4,  and  he 
loft  it  to  the  jury  whether  or  not  the  sale 
was  in  the  ordinary  course  of  business. 
The  jury  were  of  opinion  that  it  was  not, 
and  a  yerdict  was  found  for  the  plaintiff. 


On  a  motion  for  a  new  trial,  Lozd  Tenp 
terden  deliyered  the  judgment  of  the 
Court  in  these  wordA--'*The  material 
question  in  this  case  is  whether  Cramp 
was  or  was  not  an  agent  intraated  with 
the  goods  in  respect  of  which  the  aotion 
is  brought^  within  the  meaning  of  6  Oea 
4.  c.  94  8.  4.  It  is  di£Bi(nilt  to  jHty  pre- 
cisely what  is  meant  in  this  section  hj^un, 
agent  intrusted  with  goods,'  bat  we  aire 
clearly  of  opinion  that  a  wharfinger  ia 
not  such  a  person.  If  a  wharfinger  were 
so  considered,  it  would  be  impossible  to. 
say  that  a  carter,  a  warehouseman,  or  a 
packer  was  not ;  and  although  it  is  true 
that  Cramp  transacted  business  as  a  &otor 
with  some  persons,  we  do  not  think  that 
can  ayail  the  defendant  in  the  present 
case."  Now,  supposing  that  5  &  6  Viet, 
c.  39,  had  not  been  passed,  that  case  is 
almost  identical  in  principle  with  the  pr^ 
sent  one.  The  piainidff  there  had  in^ 
trusted  his  goods  with  a  person  who 
carried  on  two  businesses,  yik,  a  wharf- 
inger  and  a  fitctor,  and  beoanae  the 
plaintiff  had  not  intrusted  them  with  him 
m  his  capacity  of  &ctoT,  the  Court  held 
that  he  was  not  an  agent  intrusted  within 
the  Factors  Act.  If  that  state  of  the  law 
had  remained,  that  case  of  Monk  y.  WkU^ 
tenhury  (2)  would  haye  expressly  applied. 
It  is  said,  howeyer,  that  the  law  hais  been 
altered.  The  words  of  the  last  Act  are^ 
'*  agent  intrusted  with  the  poBseBsion  of 
go<^s."  Are  those  words  to  oe  constroed 
as  limited  P  and  if  they  are  to  be  limited, 
then  does  it  matter,  if  Slee  receiyed  the 
goods  in  a  capacity  which  did  not  autho- 
rise him  to  sdil,  that  he  had  another  hwd* 
HOBS  which  gaye  him  a  power  of  sale  P  I 
should  haye  thought^  if  the  matter  had 
been  res  integra^  that  there  was  dearly 
some  limit  to  be  put  on  these  worda^ 
for  in  Learoyd  y.  Bobinson  (14)  a  distine- 
tion  is  made  between  ''intrusted  with 
possession,"  and  "  enabled  by  possession/* 
but  the  matter  is  not  rea  integra.  It  oame 
before  the  Court  of  Queen's  Bench  in 
Balnea  y.  Swainaofi  (3),  and  there  the 
Judges  all  say  that  a  limitation  must  be 
put  on  the  word  ''  agent "  in  the  Acts, 
Wightman,  J.,  referring  to  section  4  o 

(14)  12  Mee.  &  W.  745;  s.  c  13  Law  J.  Baj 

(M.S.)  £zch.  2^3. 
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Boi  appty  to  eray  person  who,  ihofn^Ii 
^Mtbttp  at  an  agents  would  have  anihoniy 
ionU;  thecontraotmiiBibemadeinihe 
.oidmaxy  and  usual  coarse  of  bosiness.'' 
b  that  case  the  plainta'flfe,  clotih  mann- 
ftofcoien,  were  told  hy  Eootsley,  who  was 
i  fiutor  and  oommission  agent,  that  if 
tfaftplaintifft  wonid  send  him  a  sample  of 
their  oloihSi  he  coold  get  them  a  pnr. 
ehner.      A  sample  was  sent,  and  the 
pltintifb  reqairea  to  know  the  firm  before 
thej  deKverod  any  soods.    Emsley  said 
the  firm  was  Sjkes  £  Son,  and  the  plain- 
iifi  «ent  the  goods  to  Emslej,  who  was 
topiflB  them  on  to  Sjkes  A  Son.   Emslej 
Ui  no  aathorily  from  Sykes  A  Son,  and 
be  lold    the  goods  to  the  defendEuits. 
Wigfatman,  J.,  and  Cromptoo,  J.,  held 
tint  Ehnsley  was  an  agent  "intmsted" 
irith  the  oioths  within  the  meaning  of 
the  Factors  Acts,  6  Geo.  4.  o.  94.  s.  4, 
i&d  5  ft  6  Vict.  0.  39.  s.  4;  and  Black- 
bvxB,  J^  held  that  Emsley  being  in  pos- 
*^aioiiof  the  goods,  he  was,  according  to 
5  A6yicfc.c.  39.  s.  4,  to  be  taken  tobe  "  in- 
^'^'■M^withthemby  the  owner,  unless  the 
f^^^iBi^  was  shewn.   In  that  case  Cromp- 
^  J^m  the  coarse  of  his  judgment,  said, 
J^  Monk  V.  WkiUmihwry  (2),  Lord  Ten- 
^^'den  remarked  that  it  was  difficult  to 
f^pieoisely  what   the  legislature  in- 
r^^ided  hr  these  general  words,  'an  agent 
^^TQitea  with  goods,'  but  from  the  first 
^  bis  been  oncbrstood  that  they  do  not 
Spphr  to  eveiy  species  of  agent;"  and 
^kckbun,  J.,  said,  "  I  do  not  agree  with 
^  ODonsel  for  the  defendants  that  the 
^^^  fact  of  an  agent  being  found  in 
^^^itesBum  of  goods,  although  they  have 
*^ni  handed  to  him  by  the  owner,  know- 
^  that  he  carries  on  such  a  business, 
^iKmntB  to  an  '  intrustine '  him  as  agent, 
loigh  I  think  that  under  that  part  of 
etion  4  (^  5  &  6  Vict.  c.  39,  to  which 
^▼e  referred,  the  fact  of  a  person  being 
•  in  possession  of  goods  ciJls  upon  the 
ion  who  gave  him  possession  to  ez- 
1  and  shew  that  it  was  not  an  in- 
^g."  Therefore,  in  Baines  v.  Swain- 
8),  the  Court,  founding  their  deci- 
de some  extent  on  that  of  Wigram, 
in  Wood  V.  Botadiffe   (6),  consi- 
the  question  under  5  <&  6  Vict.  c. 
a  very  much  the  same  as  under  6 
I,  *3.— CP. 


(3eo.  4.  c.  94^  namely,  what  sort  of  agent 
the  person  was,  and  whether  he  had  been 
intrusted  with  the  goods  for  sale^  or 
whether  he  was  a  person  whose  general 
business  wss  to  sell  such  goods  as  those 
with  which  he  had  been  intrusted.  Then 
there  is  the  further  decision  of  Fuentea  y. 
MofUis  (4),  which  Mr.  Benjamin  had  some 
difficulty  in  dealing  with,  not  so  much 
with  regard  to  the  &cts  of  that  case, 
which  are  different  from  those  of  the 
present,  as  with  respect  to  the  reasoning 
of  the  Judges  there.  In  that  case  the 
goods  had  been  intrusted  to  an  agent  to 
sell,  but  his  authority  to  sell  had  been 
countermanded,  and  a^  thcjtime  of  pledg- 
ing the  goods  his  character  of  agent  to  sell 
had  ceased  to  exists  and  it  was  held  by  this 
Court  that  such  character  must  continue 
down  to  the  time  of  the  pledge  to  make 
the  pledge  yalid,  as  otherwise  he  was  not 
an  agent  intrusted  within  the  Act.  That 
case  puts  a  strong  limitation  on  the 
words  of  the  Act,  for  there  the  words 
were  strictly  satisfied,  inasmuch  as  the 
agent  there  at  one  time  had  been  an 
agent  intrusted  with  the  goods  for  sale, 
and  the  defendant  with  whom  he  pledged 
the  goods  did  not  know  that  that  charac- 
ter had  ceased  to  exist  at  the  time  of  the 
pledge.  It  is  also  to  be  observed  that  in 
that  case,  which  was  aflerwards  affirmed 
on  appeal  by  the  Court  of  Exchequer 
Chamber,  the  case  of  Monk  v.  Whitienbury 
(2)  was  treated  by  the  Judges  as  a  sub- 
sisting authoriiy.  We  therefore  have  ar- 
rived at  this  point,  that  some  limitation 
is  to  be  put  on  the  word  ''  a^nt "  in  5  &  6 
Vict.  0.  39,  and  that  that  is  one  which  is 
substantially  the  same  as  under  the  for- 
mer Acts.  In  order  to  make  him  '*an 
agent  intrusted  "  within  the  meaning  of 
the  statute,  the  goods  must  have  been  en- 
trusted to  him  for  sale,  or  he  must  be 
one  whose  ordinary  business  is  to  sell 
such  goods.  That  being,  then,  the  pre- 
sent state  of  the  law,  the  facts  found  in 
this  case  will  not  sustain  what  the  de- 
fendants have  contended  for.  Although 
Slee  dealt  in  the  buying  and  selling  of 
wool,  yet  it  is  found  that  he  did  not 
in  the  ordinary  course  of  his  business  re- 
ceive consignments  of  wool  for  sale,  and 
that  the  plBdntiffs  were  in  the  habit  of 
warehousing  their  wool  in  Slee'a  waro- 
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honfle,  and  it  is  also  stated  in  tho  caso 
that  Sloo  nsnally  sold  the  plaintiffs  sheep's 
wool  nnder  specific  instructions  from  the 
plaintiffs,  bat  that  their  goats'  wool  was 
never  sold  through  him.  I  therefore  un- 
derstand it  to  bd  found  as  a  fact  that  it 
was  no  part  of  Slee's  business  to  receive 
consignments  of  wool  for  sale,  but  to  re- 
ceive them  to  warehouse,  and  that  he 
so  received  wool  from  the  plaintiffs, 
and  that  when  he  had  so  received  such 
wool  he  acted,  as  regards  the  goats' 
wool,  only  as  a  warehouseman,  but  that 
as  regards  the  sheep's  wool,  he  acted  also, 
though  under  specific  directions,  as  the 

Elaintiff's  broker ;  still  it  was  not  as  such 
roker  that  he  received  it.     Then  that 
being  so,  and  the  law  under  5  &  6  Vict. 
c.  39,  being  substantially  the  same  as  under 
G  Geo.  4.  0. 94,  the  case  of  Mwik  v.  Whit- 
tenhury  (2)  applies,  and  Slee  is  not  shewn 
to  be  an  '*  agent  intrusted  with  the  pos- 
session of  the  goods,"  so  as  to  be  able  to 
make  a  pledge  binding  on  the  plaintiffs 
against  their  real  authority.     Therefore, 
as  it  appears  to  me,  the  defendants  must 
Ml,  because  they  have  not  made  out  that 
the  wool,  assuming  it  to  have  been  pledged 
with  them,  was  pledged  by  an  agent  of 
the   plaintiffs,  wno  had  been  intrusted 
with  the  wool  or  with  the  documents  of 
title  to  it,  within  the  meaning  of  the 
Factors  Act.    As  to  the  argument  on  the 
4th  section,  that  the  mere  receipt  of  the 
bill  of  lading  according  to  that  section 
would  have  the  effect  of  extending  the 
1st  section  so  as  to  make  Slee  *'  an  a^nt 
intrusted "  within  the  1st  section,  it  is 
enough  to  say  that  the  4th  and  1st  sec- 
tions are  independent  sections,  and  that 
the  fact  that  Slee  received  the  documents 
under  the  4th  section,  which  he  did  not 
pledge,  will  not  enlarge  his  power   to 
pledge  the  goods  under  the  1st  section. 
Judgment    should  therefore  be  for  the 
plaintiffs. 

Bbett,  J. — ^This  action  was  brought  to 
determine  the  right  to  certain  wool.  It 
is  admitted  that  the  property  in  all  the 
wool  is  in  the  plaintiffs,  and  that  it  has 
not  passed  to  the  defendants  by  the  au- 
thority of  the  plaintiffs;  but  it  is  suggested 
that  the  defendants  are  entitled  to  hold  the 
wool  as  pledgees,  because  it  was  pledged, 
they  say,  with  them  by  Slee,  in  whose  pos- 
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session  it  was  put  by  the  plaintiflb,  tiiafc 
is  to  say,  that  the  defendants  axe  pro- 
tected by  the  Factors  Act    Now  it  an. 
pears  from  the  case  that  the  plaintim 
sent  wool  to  Liverpool  bj  oeHaui  Aipa, 
and  that  on  the  arrival  of  the  i^p  toe 
plaintiffs  sent  instmctionB  to  SleeroBpeot- 
mg  the  wool.  Slee's  oharaoter  is  described 
in  the  case,  and  when  the  matter  was  first 
before  the  Oourt^  it  being  contended  that 
he  was  a  Beustor,  and  it  not  clearly  appeair- 
ing  whether  he  was  or  not^  the  case 
was  sent  back  to  the  arbitrator^  and  he 
has  now  found  that  it  was  not  in  the 
ordinary  course  of  Slee's  business  to  re-  ^ 
ceive  wool  for  sale,  that  is  to  say,  thatcf: 
Slee  was  not  a  factor.    It  is  found  thaJt-^,^ 
he  was  a  wool  broker,  and  farther,  thsfb^^^r-h' 
he  also  carried  on  as  an  indepcmdent  busLf^ 
nees,  the  business  of  a  wareho 
Bills  of  lading  for  the  wool  we 
him,  with  letters  which  accompany  ^^'^^^M^^j^ 
case,  but  the  bills  of  lading  were  — "*^^rT~^,^  v? 
not  in  order  to  pass  the  property  in  tif^    itiS 
wool,  or  to  enable  him  to  dnl  with  d^      ^  ^ 
wool  otherwise  than  to  get  it  and  ttim^^^  u,_!i? 
house  it.   At  least  that  is  the  ftcinstnintir  j  ^Tn^m 
I  should  put  on  the  letters  enclosing  it      ^^''"On 
bills  of  lading.     Then  having  so  used  *• 
bills  of  lading  by  receiving  thezennder 
goods  in  order  to  warehouse  them,  the  ~ 
of  lading  .were  exhausted,  and  wen 
loufferdocumentsof  title  to  the  goods, 
on  tne  5thof  April  Slee  assumed  to  p 
the  goods  with  the  defendants.   T~ 
in  feaud  of  the  plainti&b.    The 
ants  made  an  advance  to  Slee^  but 
of  the  goods  were  delivered  to 
the  time.    They  afterwards  took  fiw   -    ^Jl 
possession,  but  there  was  no  delivec^v^  a. 
them  by  Slee  of  any  of  the  gooda.  .  /^ 
appears  from  the  case  that  as  tc7  H^ 
sheep's  wool,  Slee  acted  as  broker  luadhr 
specifio  instructions  from  the  plauDtiCk 
but  inasmuch  as  he  was  not  anthoriMd 
when  he  received  the  soods  nndflr 
bills  of  lading  to  sell  jthem,  and  it 
not  in  the  ordmary  course  of  hii 
to  sell  them,  and  he  never  received 
cific  instructions  to  sell  the  goods 
question,  he  never  in  fiftct  was  mtroL^ 
with  such  goods  for  the  purpose  of  mQ  ^ 
ing  them.    It  further  appears  from  th^  '^ 
case  that  althouffh  Slee  was  a  broketf^^ 
with  respect  to  sneep's  wool,  he  did  not^^ 
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fcmoL.  thelmsixiessof  a  broker  of  goats^ 

1,  •^^Ea.  d  that  he  never  sold  goats'  wool 

JL  Now  what  is  the  constraction  to 

jTofr        <«  the  Eacton  Act  ?    K  goods 

iH^s^^'iiBted  to  a  person  for  sale,  he  is 

^ffffi,  "^tlie  Act^  and  if  he  sells  or  pledges 

Adk  ^^^Mitrary  to  the  authority  given  to 

ga^Biy    his  prindpal,  nevertheless    the 

iteor  -pledge  is  protected.    The  present 

QMS  ioes  xiot  come  within  that  nde  for 

VnonAaoos— first,  because  Slee  was  never 

v^nitod  at  aU  with  the  goods  for  i»Je; 

ttdBeooodly,  because  he  was  never  in- 

^*W  with    possession  of   the    goods 

Jwwiae  than  as  a  warehouseman.    It 

^  been  songht  to  bring  him  within  the 

^  on  other  {^onds.    And  I  think  if  a 

PttBQn  ^]|0  fg  2k  mercantile  agents  and 

^^■Qieordinarjrconrse  of  business  is  to  sell, 
^ittnsted  with  goods  in  that  business, 
*^  idedffes  or  sells  them,  the  pledgee  or 
^^'^dbe  when  acting  6(ma,^  is  protected. 
'^'^  been  aigned  that  Slee  was  such  mer- 
^I^Uile  agent,  and  as  such  had  the  goods 
^  *q11  ;  but  a  broker  is  not  a  mercantile 
^iBtti  whoee  ordinary  business  is  to  sell, 
^  besidee,  though  Slee  was  intrusted 
fWi  the  goods,  it  was  not  in  the  business 
"^  oaarried  on  as  broker,  but  in  that  of  a 
''^■^lioiUMoian.  He  got  possession  of  the 
P^pds  under  the  bilk  of  lading,  in  order 
JQ^fc  be  miffht  warehouse  them,  and  he 
"^  aa  wazehouse  them,  and  it  is  not  de- 
"^^  that  if  he  had  them  only  in  his 
^P^oHy  of  warehouseman,  that  the  case 
^^*vdd  not  be  within  the  Act,  because  a 
''^■jdioafleman  is  not  an  agent  whose 
H^inew  is  to  sell.  It  is  said,  however, 
'^tt  as  he  was  a  broker  as  well  as  a  ware- 
j^^aeman,  one  may  join  the  two  indepen- 
^t  characters  together,  and  so  bring 
5*  case  within  the  Act.  The  case  of 
*«*A  V.  Whitlenbury  (2)  decides  the  con. 
••*y,  and  that  case  has  not  been  over- 
"^1^  but  has  been  constantly  recognised 
|f%  binding  authority.  Therefore,  con- 
*^*^iiDg  the  statute  according  to  Baines 
^*  BwSmmm  (3)  and  Fuentes  v.  Montis  (4), 
J^wWng  on  Monk  v.  Whittenbury  (2),  I 
'''iiikthat  this  case  is  not  within  the  Act, 
^4  consequently  that  the  defendants  can- 
^^  defend  themselves  as  being  protected 
^  the  statute.  I  do  not  think  it  neces- 
to  decide  the  second  point,  whether 
pledge  by  the  letter  of  ihe  5th  of  April 


was  a  sufficient  pledge,  and  I  decide  this 
case  only  on  the  first  point. 

Denhan,  J. — I  also  agree  that  our  judg- 
ment should  be  for  the  plaintiffs.  1  say 
nothing  on  the  point  as  to  the  pledge 
on  which  the  question  discussed  in  Porta- 
lis  V.  Teiley  (IB)  arises.  I  think  that  both 
on  law  and  fkcts  the  plainti£&  are  entitled 
to  our  judgment  on  the  other  point.  On 
a  dry  construction  of  the  last  Factors  Act, 
5^6  Yict.  c.  89,  it  might  be  contended 
that  Slee  was  an  agent  intrusted  with  the 
possession  of  the  goods  within  the  Act, 
out  I  agree  with  the  rest  of  the  Court 
that  the  statute  cannot  be  so  construed, 
and  that  we  are  bound  to  construe  it 
with  reference  to  decided  cases  which 
shew  that  the  person,  to  use  the  words  of 
the  Judges  in  Baines  v.  Swainson  (8), 
must  be  a  person  intrusted  qua  agent  to 
deal  with  the  goods  as  such  agent.  Slee 
might  have  been  such  agent  in  two  or 
three  ways,  and  if  it  had  been  doubtful 
in  what  character  he  had  possession  of 
the  goods,  whether  qua  warehouseman  or 
qua  broker,  it  would  have  been,  I  think, 
with  my  brother  Blackburn,  a  question 
for  a  jury  to  determine,  but  in  the  pre* 
sent  case  there  is  no  doubt  about  the 
matter.  It  is  found  that  he  did  not  re- 
ceive the  wool  in  the  ordinary  course  of 
his  business  for  sale;  that  as  to  goats' 
wool,  he  never  sold  such  at  all ;  and  that 
as  to  sheep's  wool,  he  only  acted  under 
specific  instructions  from  the  plaintifis. 
On  reading  the  letters  which  accompany 
the  case  I  think  it  clear  that  they  do  not 
contain  any  specific  authority  to  deal 
with  the  sheep's  wool.  Indeed,  so  far 
from  containing  any  such  authority,  they 
actually  negative  it.  Therefore,  it  being 
established  that  the  words  of  the  Act 
are  to  be  construed  not  according  to  their 
dry  meaning  and  without  limitation,  but 
according  to  the  construction  which  has 
been  placed  on  them  by  the  decided  cases, 
I  think  on  the  facts  which  appear  here, 
our  judgment  should  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Attorneys— Clarke,  Son  &  Bawlins,  for  plain* 
tiffs;  Chester,  Urquhart  &  Co.,  agents  for 
Laces,  Banner  &  Co.,  Liverpool,  for  defendants. 
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1874.      1  BTBWABT  V.   EDD0WE8. 

April  21.  J  HUDSON  V,  stewaet. 

Sah  of  Ooods — Contract  in  Writing — 
Assent  to  Alterations  after  Signature — Sta- 
tute (f  Frauds  (29  Car.  2.  c.  3),  «.  17. 

E.,  as  a/fcnt  to  JET.,  agreed  to  sell  a  ship 
i'l  S.J  and  a  icritte7i  contract  teas  signed 
bif  S,  The  contract  was  forwarded  to  JBT., 
■ir/io  made  an  alteration  therein^  and  re- 
turned  it  to  E,,  who  thereupon  produced 
the  written  contract  as  altered  hy  H,  to 
S.,  who  assented f  without  re-signing  the 
contract : — Held,  that  parol  evidence  was 
admissible  to  shew  that  8.  assented,  with- 
i/ut  re-signing,  to  tJie  alteration  made  hy  H. 
in  the  contract  after  8,  had  affixed  his  sig- 
nature. 

In  tho  first  of  these  actions  the  declara- 
tion was  for  money  received,  for  money 
lent,  for  interest,  and  for  money  due  on 
accounts  stated. 

Plea — never  indebted,  upon  which  issao 
was  joined. 

In  the  second  action  the  first,  second 
and  third  counts  of  the  declaration  al- 
leged breaches  of  contract  as  to  the  sale 
of  a  ship.  Tho  declaration  also  contained 
indebitatus  counts  for  goods  bargained 
and  sold,  for  money  paid,  for  interest,  and 
for  money  duo  on  accounts  stated. 

The  defendant  by  his  pleas  traversed 
the  chief  averments  in  the  first,  second 
and  third  counts ;  he  also  pleaded  to  these 
counts  a  plea,  alleging  alterations  of  the 
^vrittcn  contract,  and  to  the  residue  of 
the  declaration,  never  indebted. 

The  plaintiffs  joined  issue  upon  the 
picas. 

The  two  causes  involved  tho  same  ques- 
tion, and  came  on  for  trial  before  Amph- 
lett,  B.,  at  the  Spring  Assizes,  1874,  held 
at  Liverpool,  and  the  following  appear  to 
bo  the  material  facts  of  tho  case. 

Mr.  Stewart,  the  plaintiff  in  the  first 
'^  Mio  defendant  in  the  second, 

nowner,  carrying 


Ill 


^e. 


derland.  Messrs.  Eddowea  acted  as  agents 
for  Messrs.  Hudson,  who  were  the  owners 
of  a  vessel  called  Tho  Amsterdam^  and 
Messrs.  Eddowes,  on  the  13th  of  Novem- 
ber, agreed  to  sell  her  to  Mr.  Stewart; 
and  the  following  memorandum  of  agree- 
ment was  signed  by  Mr.  Stewart. 

"Liverpool,  13th  of  Novomber,  1873. 

''  George  Winlow  Hudson,  for  self  and 
partners,  lias  this  day  sold,  and  G.  G. 
Stewart  has  this  day  purchased,  the  ship 
Amsterdain,  about  731  tons  register,  as 
er  certificate  endorsed,  and  as  she  now 
es  in  the  Brunswick  Dock,  with  all 
stores  belonging  to  her,  on  board  and 
on  shore,  as  she  arrived  from  sea,  for  the^ 

sum  of  2,1002.,  say  two  tiiousand  one«  

hundred  pounds ;  payment  to  be  made  by^<:f   ,^ 
cash  witnin  thirty  days  from   date  wo        «  ot 
coming  off  gridiron   or  graving  dm?^  "mM't^  cjock, 
within  ten  days  from  above  date,  say  2SiQ'^^s3id 
of  November,  1873  (1).  Adepoutof  lOBO^    lOL 
per  cent,  to  be  paid  upon  the  signing  oo    'j^.^ig  of 
this  contract.    Sellers  guarantee  ceiliii|xxf  X.niling 
under  the  ballast  sound,  and  this  oontafao^^i  ta  J  .tract 
is  made  on  the  understanding  that  the^xf^    they 
are  to  replace  any  damaged  or  iotfag>^Uot)tten 
ceiling  under  ballast,  and  to  allow  an  eqiiC7£>^  equi- 
valent.   Purehaser  may  place  the  v 
on  gridiron  or  in  graving  dock,  at  his 
risk  and  expense,  and  if  she  be  then 
there  fbuna  wormed  or  broken  in  ti^ 
bottom,  from  having  been  on  shore,  tic^-    _       ^ 
sellers  to  make  same  good  or  oanoel  tl^     Xd'tU^ 
contract,  at  seHers'  option.    If  contnB-aEi^.a(i^ 


own 
and 
the 
the 


-i»; 


"»ir, 


««»Rrs. 


be  so  cancelled,  the  sellers  to  pay  ezpeni . 
of  the  insj>ection,  and 
On  payment  of  tho  whole  of  the 
money,  as  above  agreed,  a  legal  bill  of  t    '^^<^^^ 
shall  be  executed  to  the  purchaser  at  •^.^eb^^ 
expense,  and  the  ship,  with  what  bekof  ^^^ 
to  her,  shall  be  delivered  to  him.  ]^ 

ship,  with  her  stores,  shall  be  taken  ^^       iff^ 
all  fiEkults  and  errors  of  description,  -^^^frtjn^^ 
out  any  allowance  or  abatement.    SIu^^^j^ 
the  whole  of  the  purohase  money  n<^4^  h^ 
paid,  as  herein  stipulated,  the  vessel   ^a^y 
oe  resold  by  public  or  private  sale^  tT' 
deposit  forfeited,  and  all  loss  and  ezpor 
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LoBD  Coleridge,  C.J. — ^I  am  of  opinion 
that  thero  ought  to  be  no  rule.  Mr. 
Stewart  put  into  the  printed  form  of  con- 
tract signed  by  him  certain  interlinea- 
tions. Mr.  Eddowes  told  Mr.  Stewart 
that  it  was  useless  to  send  the  form  to 
Messrs.  Hudson  with  the  interlineations. 
The  foirm,  however,  with  the  insertions, 
was  sent  to  them  at  Sunderland^  and  they 
ultimately  acquiesced  in  all  the  interlinea- 
tions, except  the  words  "  as  she  arrived 
from  sea."  This  interlineation  was  struck 
out  by  them,  and  the  words  *'  as  she  now 
lays"  were  substituted;  in  that  shape  it 
was  sent  back  to  Liverpool.  Mr.  Eddowes 
having  signed  the  form  on  behalf  of 
Mr.  Hudson,  Mr.  Stewart  is  found  by 
the  jury  to  have,  in  effect,  said  that  he 
would  accept  the  contract  as  interlined 
with  the  one  alteration  jnaAe  by  Messrs. 
Hudson.  This  is  the  state  of  facts,  giving 
rise  to  the  question  which  has  been  argued 
before  us.  It  is  suggested,  that  at  the 
trial  there  was  on  improper  reception  of 
evidence  as  to  the  striking  out  of  the 
words  ''as  she  arrived  from  sea,"  and 
the  substitution  *'  as  she  now  lavs,"  and 
Mr.  Stewart's  assent  thereto.  There  was 
no  contract  between  the  parties  until  the 
form  proposed  by  Mr.  Stewart  should  have 
been  finally  assented  to  by  Messrs.'  Hud- 
son. The  verbal  testimony  merely  shewed 
which  were  the  written  words  that  formed 
the  agreement  between  the  parties.  As 
it  often  happens,  when  the  fitcts  ore 
known,  it  becomes  unnecessary  to  discuss 
the  question  of  law.  The  evidence  as  to 
Mr.  Stewart's  assent  was  properly  received 
by  my  brother  Amphlett  at  the  trial. 
It  is  clear  that  there  ought  to  be  no 
rule. 

Brett,  J. — Messrs.  Hudson  were  com- 

SUed  to  rely  upon  an  agreement  binding 
r.  Stewart  to  accept  tne  ship.  At  the 
trial  they  produced  a  paper  with  the 
name  of  Mr.  Stewart  written  at  the  bottom 
of  it.  If  the  paper  was  to  be  construed 
according  to  the  form  in  which  it  then 
appeared,  it  was  against  Mr.  Stewart. 
But  he  said  that  it  was  not  in  the  condi- 
tion in  which  it  had  been  when  he  signed 
it.  Mr.  Eddowes,  who  was  acting  for 
Messrs.  Hudson,  proved  that  no  agree- 
ment had,  in  effect,  been  arrived  at  when 


Mr.  Stewart  wrote  his  name  at  the  bottom 
of  the  paper,  but  that  the  terms  npon 
which  me  slup  was  to  be  sold  were  con- 
cluded at  a  subsequent  time.  If  the  pamper 
was  to  be  taken  in  the  condition  in  which 
it  was  at  i^e  trial,  Mr.  Benjamin^s  dient 
was  necessarily  defeated.  'Wnen  the  paper 
was  first  written  out  it  was  a  mere  pro- 
posal, but  it  ultimately  became  an  agree- 
ment, for  there  was  a  proposal  bj  Mr* 
Stewart  and  a  counter-proposal  by  MeBsrs. 
Hudson  accepted  by  him.  There  was  no 
agreement  until  the  15tli,  when  Mr. 
Eddowes  and  Mr.  Stewart  again  met 
Our  decision  does  not  break  thiough  the  ^ 
rule  that  oral  testimony  cannot  be  ad-  ^ 
mitted  to  vary  a  written  contract.  I  thinks 
that  there  should  be  no  mie. 


Denman,  J. — The  evidence  admitted 
the  trial  only  went  to  shew  what  th^t^ 
signed  document  contained  at  the 
when  the  parties  arrived  at  an 
ment. 

Bute  in  each  action  refuted. 


Attorneys— Gregory,  Bowcliffce  &  Co.,  agents  _ 
Hull,  Stone  &  IHetcher,  LiTeipool,  ibr  pLuiir 
in  the  first  action;  and  for  derondant  in  Um 

cond  action;  Field,  Bosooe  &  Co.,  agents 

Bateson  &  Co.,  Liyeipool,  for  defeniant  in  tiA    ? 

first  action;  and  for  plaintiff  in  the ^^~ 

action. 


1874       1  ALLAN  AND  OTHBBS  V.  ROTDIH 
April  28.  J  AND  ANOTHER. 

Inspection  of  Documents — Privaie  and 
Confidential  Letters  hetweet^  Plaintiffs'^ 
14  |- 15  Vict.  c.  99.  8.  6. 

The  Courts  in  the  earsrdse  of  its  disor^ 
Uon^  will  refuse  to  order  the  ^production  qf 
private  and  confidential  letters  passing  be* 
ttoeen  plaintiffs  relative  to  the  projected  Uti' 
gation  with  tJie  defendants. 

This  was  a  motion  on  behalf  of  the  da-^ 
fendant  Alexander  for  a  rule  to  allow  the 
inspection  of  certain  letters  in^e  custody 
of  the  plaintiffs. 

The  action  was  brought  in  the  Common 
Pleas  at  Lancaster,  in  respect  of  an  al- 
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leged  breach  of  oontract  as  to  the  con- 
simction  of  a  Bteamship.    By  an  order  of 
Niai  PrinB  the  cause  was  referred  to  arbi- 
tmtiozu    Some  of  the  plaintiffs  resided 
mnd  carried  on  business  at  liyerpool,  and 
others  at  Glasgow.    The  plaintiffs  haying 
znfluie  an  affidavit  of  docnments,  objected 
fio  produce  certain  letters  mentioned  in 
tihe  second  schedule  thereto,  on  the  ground 
thst  they  consisted  of  confidential  com- 
munications passing  between  the  plaintiffs 
gemding  at  Glasgow  and  the  plaintiffs  re- 
aiding  at  Liyerpool  relative  to  the  pro- 
j^oted  litigation  with  the  defendants,  and 
of  instructions  for  the  conduct  thereof. 
^The  first  of  the  letters  specificallj  men- 
tioned in  the  second  schedule  was  dated 
12th  of  March,  1878,  and  the  last  29th  of 
'AjQipost^  1873.  The  first  intimation  given 
"te  the  defendant  Alexander  of  the  plain- 
'*^^^'  intention  to  sue  was  by  a  letter  fix)m 
attorneys,  dated  12th  of  June,  1873, 
id    the    declaration,    containing    four 
Onmts^  was  dated  30th  of  June.    By  an 
ox^der  of  a  piothonotary  inspection  was 
allowed  the  defendant  Alexander  of  the 
letters  mentioned  in  the  second  schedule, 
^^"ritton  before  the  7th  of  June,  1873. 
^oih  parties  appealed  to  Gockbum,  G.J., 
^t  Chambers :  the  plaintiffs'  appeal,  which 
oliumed  exemption  firom  inspection  for  all 
'^'hci  letters  contained  in  the  second  sche- 
^Qle,  was  dismissed,  except  as  to  a  letter 
^la^ed  20th  of  May,  1873,  of  which  the 
Chief  Justice  disallowed  inspection ; 
defendant  Alexander's  appeal,  which 
to  vary  the  order  of  the  prothonotary, 
dismined. 


O.  Brttce  now  moved  for  a  rule  nui  in 

ttie  above  form. — Fenner  v.  !Z%e  London 

ond  Souih  Eastern  BaiHway  Oompa/ny  (1) 

^onhdns  a  review  of  the  law  as  to  the  in- 

^^eefcion  of  documents,  and  establishes 

toe  principle,  that  communications  with 

^  person,  not  being  the  solicitor  or 

coonwl  to  the  party,  from  whom  discovery 

tt  Bought^  are  not  necessarily  privileged, 

i^thoDgh  they  may  have  been  made  ^ter 

Stigation  was  threatened;   and  if  such 

oonmmnications  fall  short  of  being  rough 

notes  of  the  case  which  is  to  be  prov^, 

iod  are  not  substantially  materials  for  the 

^1)  41  Iaw  J.  Bep.  (k^.)  Q.B.  313. 


brief,  the  Court  ought,  in  its  discretion, 
usually  to  grant  the  inspection.  Goodail 
V.  Little  (2)  is  a  strong  authority  in  favour 
of  this  application ;  it  was  there  held,  upon 
a  motion  for  production  of  documents,  that 
letters  from  one  defendant^  the  manager 
of  a  firm  in  Teneriffe,  to  a  co-defendimt, 
the  agent  in  London,  for  the  purpose  of 
being  communicated  to  his  solicitors  with 
a  view  to  litigation,  were  not  privileged. 
So  in  Woolley  v.  The  North  London  BatU 
way  Oonvpany  (3),  it  was  held  that  the 
Court,  in  the  exercise  of  its  discretion, 
may  order  the  production  and  inspection 
of  reports  made  by  a  servant  to  his 
master  in  the  ordinary  course  of  duty, 
irrespective  of  litigation,  whether  they 
be  made  before  or  after  litigation,  and 
whether  they  contain  matters  of  flBkct  or 
of  opinion. 

Lord  Coleridge,  C.J.— We  think  that 
the  rule  asked  for  ought  not  to  be 
granted.  The  Court  will  not  order  pri- 
vate and  confidential  documents  to  bo 
produced,  and  letters  written  when  litiga- 
tion is  in  view  &11  within  the  rule  esta- 
blished by  the  cases.  We  are  guided  by 
former  decisions,  where  the  distinctions 
have  been  carefolly  examined,  and  we 
must  exercise  our  discretion.  We  are  of 
opinion  that  the  letters  mentioned  in  the 
second  schedule  are  private  and  confi- 
dential, and  that  inspection  of  them  ought 
not  to  be  granted. 

BRErr,  J.,  and  Denman,  J.,  concurred. 

Bide  refused. 


Attorneys— Gregory,  Bowdiffes  &  Co.,  agents  for 
Ihincdn,  Hill  &  Co.,  Liverpool,  for  plaintiift ; 
Neiil  &  Fhilpot,  agents  for  Jenkins,  Kao  & 
Jenkins,  Liyerpool,  for  defendant  Alexander. 


(2)  1  Sim.  N.S.  165 ;  s.c  20  Law  J.  Rep.  (n.s.) 
Chanc.  132. 

(3)  38  Law  J.  Rep.  (n.s.)  C.P.  317;  s.  c  Law 
Rep.  4  C.P.  602. 


1} 


WILLIS  v.  HABSIS. 
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1874 
May  2 

Prohibition — Junsdtdum — Information 
hy  Stranger — Lord  Mayor'a  Court  Acty 
1857  (20  8f  21  Vict.  c.  chii.). 

In  order  to  allow  the  Mayor*8  Court, 
London,  to  entertain  a  suit,  the  cause  of 
action  must  have  arisen  within  its  jurisdic- 
tion,  even  although  the  amount  in  dispute 
is  less  than  601.,  and  the  defendant  carries 
mi  lusiness  in  the  City  of  London.  An 
attorney  is  sufficiently  a  stranger  to  the 
suit  in  the  Mayor*s  Uourt  to  entitle  him 
to  apply  for  a  prohibition,  although  the  c?e- 
fendant  himself  can  only  raise  an  objection 
to  the  jurisdiction  by  plea  (20  §c  21  Vict, 
c.  chii.  s,  15). 

This  was  a  role  obtaiiied  on  behalf  of 
Lewis  William  Ghregor^,  an  attorney, 
calling  npon  the  plaintiff  in  the  above 
action  to  shew  cause  why  a  writ  of  prohibi- 
tion should  not  issue  to  the  Lord  Mayor's 
Court  of  London,  to  prohibit  all  further 
proceedings  against  the  defendant,  and 
why  the  plaintiff  should  not  pay  to  L.  W. 
Gregory,  or  his  agent,  his  costs  of  and 
occasioned  by  the  rule. 

The  defendant  waa  served  with  process 
issuing  out  of  the  Mayor's  Court,  London, 
at  the  suit  of  the  above-named  plaintiff,  to 
recover  the  sum  of  8Z.  \0s.  for  dilapida- 
tions  and  injuries  alleged  to  have  been 
committed  by  him  to  a  house  situate  and 
being  No  46,  Tavistock  Crescent,  Wost- 
boume  Park,  in  the  county  of  Middlesex, 
and  an  appearance  was  entered  in  the 
action.  The  following  is  a  copy  of  the 
declaration — 

"  In  the  Mayor's  Court,  London.  The 
4th  day  of  December,  A.D.  1873.  Thomas 
Willis,  by  John  Ivic  Gribble,  his  attorney, 
sues  WiUiam  Harris,  for  that  the  defend- 
ant became  and  was  tenant  to  the  plaintiff 
of  a  messuage  and  premises,  on  the  terms 
that  he  would  during  the  said  tenancy 
keep  the  said  messuage  and  premises  in 
tenantable  repair,  order  and  condition ; 
yet  the  defendant  afterwards  and  during 
the  said  tenancy  did  not  keep  the  said 
messuage  and  premises  in  tenantable 
repair,  order  and  condition.  And  the 
plaintiff  claims  102." 


COUET  OF  COMMON  PLEAS; 


The  supposed  coosea  of.  adaon 
accrue  to  the  plaintiff  within  the 
tion  of  the  Mayor's  Conrii^  ba 
Tavistock  Crescent  above-nu 
which  was  within  the  jnrisdiotio 
Marylebone  County  Court. 

The  defendant  carried  cm  Imi 
America  Square,  Minories,  in  ilii 
London,  at  the  time  of  bring 
action. 

Lewis  Olyn  shewed  cause. — ^ 
of  prohibition  ought  not  to  iaa 
the  Mayor's  Court  Procedure  I 
(20  A  21  Vict.  c.  clvii.)  s.  15 
fendant  is  to  object  to  the  jui 
of  the  Court,  in  or  by  any  pi 
whatsoever,  except  by  plea^  ax 
V.  Clark  (1)  is  an  authority  tli 
fendant  cannot  have  a  prohioitk) 
V.  Gill  (2)  at  first  eight  maj] 
to  be  in  favour  of  making  i 
absolute,  but  in  truth  it  does  xic 
there  the  party  applying  for  the 
tion  was  a  garnishee  m  the  p 
foreign  atta^ment,  here  the  p< 
forming  the  Court  is  an  attomej  i 
instructed  by  the  defendant 
Moreover  in  Cook  v.  OiU  (2)  thi 
sought  to  be  recovered  waa  m 
50?. 

Douglas  WdUcer,  in  support  of 
was  not  called  upon  to  argae. 

Lord  Coleridob,  C.J. — ^We  a 
opinion  that  this  rule  should 
absolute. 

Brett,  J.— Willes,  J.,  was  ol 
that  an  attorney  for  a  defcndan 
&r  a  stranger  as  to  be  entitied 
for  a  prohibition. 

Denhan,  J.,  concurred. 

Builedi 


Attorneys — Tillyard   &   Gribhie,    far 
Lewis  W.  Gregory,  for  defendi 


(1)  LawRep.  8C.P.  121. 

(2)  42  L^w  J.  Eep.  (ix.5.)  CJ 
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POOLE      ELECTION     PETITION. 
HURDLE       AND    ANOTHER 

(petUionen)  v,    wabino 
(respondent). 

Parliamentary  Eleetiona  Act,  1868  (81 
>•  32  Vici.  c.  125),  8.  e^BaUot  Act,  1872 
[85^  ae  Vict.  c.  33), «.  2  4*  tched.  1,  rule 
lA — Return  to  the  Clerk  of  the  Crown, 
lekat^  niade—Treseniaiion  of  Petition. 

By   Beciion  2  of  the  Ballot  Ad,  1872, 

*^  ^ytwming  officer  at  a  Parliamentary 

eUdion  U  to  return  the  name  of  the  candU 

Aiie  eleded  to  the  clerk  of  the  Crown  in 

Chomeer^^  and  by  the  AAih  rule  in  the  Ist 

^f^^vie  to  that  Act  the  return  is  to  he  made 

^  *  cert^icate  of  the  nams  of  the  member 

^/n^der  the  hand  of  the  returning  officer  in* 

Ported  on  the  writ  of  election,  and  such  cer- 

f^ficaie  is  to  have  effect  and  he  dealt  ivith  in 

*^  ^Hanner  as  the  return  under  the  existing 

•J^»    and  the  returning  officer  may,  if  he 

^^^JU,  deliver  the  writ  with  such  certlfi- 

^    endorsed,  to  the  postmaster  of   the 

JP^^^'^pal  post-office  of  the  place  of  election, 

**^  %9  then  to  forward  the  same  hy  the 

^  post,  free  of  charge,  under  cover,  to  Vie 

^J^  of  the  Crown,  with  the  words  "  election 

^^^  and  return**  indorsed  thereon.    By 

*?^*fcn  6  of  the  Parliamentary  Elections 

^^  1868,  the  petition  against  the  return  of 

!^  fnemher  is  to  he  presented   "ioithin 

^^^ty^one  days  after  the  return  has  been 

T^^^e  to  the  clerkj^  the  Crown  in  Chancei'y 

^  England ;" — ^Held,  that  the  return  has 

*  been  made  to  the  clerk  of  the  Crown 

*'^in  (he  meaning   of   these  enactments, 

^  he  or  some  clerk  in  his  office  has  had 

(^  <>pportuniiy  of  recording  the  receipt  of 

*  ttnrf  inaking  the  proper  return  to  the 
'^^^  in  Parliament;  therefore,  where  the 
^^ificate  of  return  was  received  at  the  office 

^he  clerk  of  the  Crown  at  eight  in  the 

^^ing,  after  office  hours,  hy  only  a  woman 

charge  of  tJie  office,  who  had  authority 

deceive  the  same  and  to  give  a  receipt  for 

*  f^nt  not  to  do  any  other  act  with  refer&iice 
*'»  the  return  was  held  not  to  have  heen 

fe  hefore  the  following  day. 


TliiB  was  a  mle  calliiig  on  the  pcti- 
^^^rs  to  shew  cause  why  the  petition 
^^^^^[t^d  not  be  struck  ont,  on  the  ground 
^^Ijt  it  was  not  presented  in  duo  time. 
^Iie  following  are  the  facts : 
^  ^w  Skbik,  48.— C.P. 


The  election  for  the  borongh  of  Poole 
took  place  on  the  8rd  of  Febmarj,  1874^ 
and  on  the  4th  of  Febmaiy  the  retorr* 
ing  officer  declared  the  respondent,  Mr, 
Charles  Waring,  to  be  duly  elected.    On 
the  same  4th  of   Febroanr,  at   twelve 
o'clock  at  noon,  the  returmng  officer  de- 
livered the  writ  of  election,  with  his  cer- 
tificate indorsed,  by  which  the  return  is 
now  made,  to  the  postmaster  at  Poole, 
who  forwarded  the  same  to  the  clerk  of 
the  Crown  in  Chancery  by  the  mid-day 
mail,  which  leaves  Poole  about  one  o'cIock. 
Such  writ  and  certificate  duly  reached  the 
C^eral  Post-office    in  London  shortly 
after  six  o'clock  in  the  evening  of  the  said 
4th  of  February,  and  were,  with  other 
election  writs  and  ballot  papers,  sent  to 
the  office  of  the  clerk  of  the  Crown  in 
Chancery  at  the  House  of  Lords  by  a 
special  messenger,  who  arrived  with  them 
at  such  office  a  few  minutes  after  eight 
o'clock  the  same  evening.     The  only  per- 
son who  was  then  in  charge  of  the  office 
was  one  Kate  Phipps,  the  servant  of  Ellen 
Lovegrove,  the  housekeeper,  and  to  her 
the  messenger  delivered  the  said  writs 
and  ballot  papers,  taking  her  receipt  for 
the  same.     It  was  stated  on  affidavit  by 
the  chief  clerk  to  the  clerk  of  the  Crown 
in    Chancery,    that    during  the   recent 
general    election   the  usual   practice  of 
closing  the  Crown  office  for  public  busi- 
ness at  two  o'clock  in  the  afternoon  was 
not  observed,  and  that  on  various  davs 
the  office  was  kept  open,  and  either  he 
or  some  other  principal  clerk  was  attend- 
ing  to  business  there  occasionally,  up  to 
as  late  as  six  o'clock,  and  any  returns  of 
election  writs  which  might  reach    the 
office  up  to  the  time  of  any  such  clerk 
leaving  would,  as  a  matter  of  course,  be 
entered  as  having  been  received  or  re- 
turned on  that  day.    It  was  also  so  stated 
by  such  chief  clerk  that  the  housekeeper 
or  other  attendant  at  the  office  was  au- 
thorized* to   take  in   letters  or  parcels 
which    should  arrive   afber    the    office 
was    closed    for  public   business.     The 
housekeeper   is   appointed  by  the  Lord 
Chamberlain,    and   not  by  tlic  clerk  of 
the  Crown,  and  her  duties  are  to  light 
the  fires  and  clean  the  office,  and  no  per- 
son in  the  office  authorised  to  deal  with 
the  return  saw  it  before  the  5th  of  Fcbru* 

2£ 


,  0.  CO'"'""  ^"^^^  ^^ 


tteC 

effect  f  *^uuao*  tbo         i?  ^«»  J^ficate     ^^^^^.  ^t^^-^^f^i^^f.^! 

t^°^    oVutB  ^^.  ^ve  5t\i  o^  rvvs  case  ^"'8*      the  ^^f  o»e  to  ^J^°     t>fi«*J®i 


tte  tet^u  to^o  ^    A  to  do  ^    It  tcceWO* 


YoL.48.] 


EASTER  TERM,  1874. 


211 


Jiiflie0,TiUeAppea],18ihed.p.265.  goin 
OatrUck  y.  Songster  (3)  an  insolvent's  pe- 
titioii  18  nid  to  be  filed  when  it  reaches 
its  place  of  final  onstody,  and  not  when  it 
^^  comes  to  the  hands  of  the  officer  of 
«e  Court. 

-Vc Jiifyf0,  Ohandos  Leigh  and  Oharles 
£^5w^  in  support  of  the  mle.— The  2nd 
5®ction  of  theBallot  Acti  1872,  after  stating 
^^  duties  of  the  returning  officer  with  re- 
^^&oe  to  the  ballot  boxes  and  to  ascertain 
J*^^J»wnlt  of  the  poll,  says,  that  he  is  to 
.^^itliwith  declare  to  be  elected  the  can- 
?*^^te8  OP  candidate  to  whom  the  ma- 
i?^^  of  votes  have  been  given,  and  return 
^^ll^i^  names  to  the  clerk  of  the  Grown  in 
^:J*?^nc«Fy."     Now  when  was  that  done  in 
*^  case  ?    The  respondent  was  declared 
^'^  the  4th  of  February  to  be  dulv  elected, 
•^^d  on  that  day  the  writ  with  the  certifi- 
^^*e  of  the  return  indorsed  was  sent  by 
^^    post,  and  reached  the  office  of  the 
^J^^k  of  the   Crown  on  the  evening  of 
^*^t  day.     It  was,  no  doubt^  after  office 
*^^^^irB,btttit  was  received  bvaperson  there 
^^o  was  expressly  authorised  to  receive 
J^^ers  and  papers  for  the  clerk  of  the 
^"^^^'wn  after  office  hours,  and  who  gave  a 
T^^^^ipt  for  the  same.     There  is  nothing  in 
r^^  statute  about  the  clerk  of  the  Crown 
•^doTBing  the  writ,  or  making  any  entiy 
^*  the  day  when  he  has  received  it.     The 
^^^'^otice  might  be  to  make  the  entry  re- 
^^*^ing  the  receipt  of  the  return  on  certain 
^**',yB  only.     Surely  the  twenty-one  days 
^*^«crib«i  by  the  Parliamentary  Elections 
^'^^t^  1868,  are  to  be  reckoned  from  the 
^i**^«  the  return  reaches  the  clerk  of  the 
^^*'*^wn  or  person  authorised  by  him  to 
ive  it,  and  not  from  the  time  the  re- 
t  of  it  has  been  recorded.     The  44th 
^"-^^  says  that   if  the  returning   officer 
^^li-ver  the  writ  and  certificate  to   the 
Sj^^tmaster,  he  is  to  take  a  receipt  from 
^^^   postmaster  for  the  same ;  therefore 
would  seem  to  make  the  postmaster 


"tSl^    that  purpose  the  agent  of  the  clerk  of 

,^J^  Crown,  so  as  to  nuike  delivery  to  the 

Sj^^tmaster  equivalent  to  the  clerk  of  the 

^^^^wn.     In  that  case  the  return  was 

*^^Tly  made  on   the   4th  of  February. 

0,7.  Demhen  (4)  is  an  authority  that 


service  of  a  notice  to  quit  on  a  servant  at 
a  tenant's  dwelling  is  sufficient ;  in  other 
words,  that  the  delivery  to  the  servant  on 
the  premises  is  equivalent  to  a  delivery 
to  the  tenant. 

[Brett,  J. — ^By  the  Registration  Act, 
1843  (6  Vict.  c.  18,  sec.  100)  there  is  an 
express  enactment  for  service  of  notices 
of  objection  by  the  post,  and  for  making 
the  production  of  a  stamped  duplicate, 
evidence  of  the  notice  having  been 
given  on  the  day  on  which,  in  the  ordinary 
course  of  post,  it  would  have  been  de- 
livered ;  and  in  consequence  of  such 
enactment  it  has  been  held  that  such 
duplicate  is  conclusive  evidence  that 
the  notice  was  so  given,  although,  in 
fieust,  it  was  not  delivered  until  a  later 
dsLj—Homsby  v.  Bohsati  (5)  ;  but  that  is 
against  you,  as  it  shews  that  it  required 
such  an  enactment.] 

Kule  44  says,  "  and  such  certificate  shall 
have  effect  and  be  dealt  with  in  like  manner 
as  the  return  under  the  existing  law. ' '  That 
means,  when  the  certificate  is  made  it  is 
to  have  the  same  effect  as  when  the  return 
is  made.  At  all  events,  the  return  is 
made  when  it  is  forwarded,  if  not  by  the 
returning  officer,  at  least  when  it  is  for- 
warded by  the  post-office  to  the  clerk  of 
the  Crown.  It  is  not  a  question  as  to 
what  is  done  with  the  return  after  it  has 
reached  the  office,  but  whether  Kate 
Phipps  was  not  authorised  to  determine 
the  transit.  Surely  she  was,  and  the 
transmission  from  the  returning  officer  to 
the  clerk  of  the  Crown  was  at  an  end  as 
soon  as  she  had  received  the  writ. 

Lord  Coleridge,  C.J. — In  thiscase  an  ap- 
plication has  been  made  to  us  to  take  the 
petition  off*  the  file,  on  the  ground  that  it 
was  not  presented  twenty-one  days  after  the 
return  of  the  member  had  been  made  to 
the  clerk  of  the  Crown  in  Chancery  in  En- 
gland. The  facts  shew  that  the  election 
for  Poole  took  place  there  on  the  3rd  of 
February,  and  that  on  the  4th  of  February 
the  returning  officer  added  up  the  number 
of  votes  given  to  each  candidate  and  de- 
clared Mr.  Waring  (the  respondent)  to 
be  elected,  and  he  sent  up  by  post,  at  noon 


i 


3)  9  Bing.  46. 

4)  Moo.  h  M.  10, 


(6)  1  Com.  B.  Rep.  N.S,  63 ;  b.  c/26  law  J, 
Hep.  (K.8.)  C.P.  2d. 
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of  that  day,  in  tlie  way  prescribed  by  rale 
4A  of  the  Ballot  Act,  1872,  a  certificate  of 
the  return  indorsed  on  the  writ  of  election. 
Such  writ  so  indorsed  arrived  in  London 
at  about  six  o'clock  of  the  evening  of  the 
4fch  of  February,  and  was  sent  by  special 
messenger  from  the  post-office  to  the  office 
of  the  derk  of  the  Grown  in  Chancery, 
which  was  reached  at  about  eight  o'clock 
on  the  same  evening.     The  clerks  were 
not   then   there,  and  the    only    person 
who  received  the  writ  and  indorsement 
from  the  messenger  was  Kate  Phipps, 
ft    person    in    the    employment    of   the 
housekeeper,  who  herself  was  appointed 
and  paid  by  the  Lord  Ghamberhun,  and 
not  by   the  clerk  of  the  Crown.     Now 
the  fact  that  the    certificate  of  return 
reached  the  office  of  the  clerk  of   the 
Crown  at  eight  o'clock  of  the  evening  of 
the  4th  of  February,  but  was  not  dealt 
with  by  the  clerk  of  the  Crown  until 
the   foUowing   day,  raises  the  question 
which  we  have  to   determine,  namely, 
whether  the  return  was   made   to   the 
clerk    of    tiie     Crown   on   the   4th    of 
February  (in   which  case   the    petition 
would  not  have  been  presented  in  time) 
or  on  the   5th  of  February  (when   the 
petition  would  have  been  presented  in 
time).  What  we  have  to  do  is  taconstrue 
section  6  of  the  Parliamentary  Elections 
Aot^  1868,  and  section  2  of  the  Balbt 
Act,  1872,  and  to  see  whether  the  44th 
rule,  in  schedule   1  of  the  latter  Act, 
throws  any  light  on  the  subject.      The 
6th  section  of  the  Act  of  1868   says, 
'*  The  petition  shaJl  be  presented  within 
tweniy-one  days  after  the  return  has  been 
made    to    th^   derk    of  the  Crown   in 
Chancery  in  England,"  and  section  2  of 
the  Ballot  Act  says  that  the  returning 
officer  shall  do  certain  things  as  to  as- 
certaining the  result  of  the  poll,  ''and  shall 
forthwith  declare  to  be  elected  the  can- 
didates or  candidate  to  whom  the  majority 
of  votes   have   been  given,  and  return 
their  names  to  the  clerk  of  the  Crown  in 
Chancery."     Now  those  words,  "return 
their  names  to  the  clerk  of  the  Grown," 
and  "twenty-one  days  after  the  return 
has  been    made    to    the    derk   of  the 
Crown,"  are,  for  all  the  purposes  of  the 
present  question,  substantially  the  same, 
and  the  question  is  what  do  they  mean  P 


An  ing^enious  argument  has  been 

founded  on  the  language   of  the 

rule,  that  the  return  is  complete  w 

made  by  the  returning  officer  to  the  o 

of  the  clerk  of  the  Crown  through 

instrumentality  of  the  Post-office. 

Bowen,   when  pressed,  was    oblige^ 

admit  that,  according  to  such  ammk 

the  return  would  be  complete  wnan 

certificate  was  handed  to  the  postmagfeg^ 

though  he  rather  declined  to  accept  ik^^ 

as  the   consequence   of    his    arguma^^ 

Without  saying  that  the  matter  is  €0 

which  is  free  from   diffioully,  I   am 

opinion  that  that  argument  cannot 

vail.     I  think  the  return  is  to  be 

to   the  clerk  of  the  Crown   in  snbh    -^ 

sense  that  he  can  then  act  upon  it.  Yfbmf^ 

is  the  clerk  of  the  Crown  to  do  on    ~ 

return  being    made  to  him  P     He  is  t 

copy  it  into  a  book,  and  to  fumiah  a 

of  it  to  the  clerk  in  Parliament,  and  ]i». 

until  that  has  been  done  can  the 

take  his  seat.    As  my  brother  Brett 

pointed  out  to  me  when  a  new  Ptoliame9>. 

meets,  the  first  thing  the  members  ~ 

to  do  is  to  deot  a  Speaker,  and  this 

do  before  they  are  sworn,  and  before 

have  taken  their  seats.    What  authox^rv 

have  they  for  so  acting  but  the 

the  clerK  of  the  Crown  to  the  derl 

the  House  of  ConmionsP    It 

me,  therefore,  that  as  the  return  to 

clerk  of  the  Crown  has  to  be  folh^^ 

by  consequences  which   are   so 

the  return  is  not   complete  until  it 

reached  him  in  such  a  shape  that/ 

himself  or  his  deputy  can  act  upon 

It  may  be  said  that  by  so  construmff  ' 

enactment,  I  am  impoiW  into  tiT^ 

"return    has    been  made,"  the 

quences  which  follow  when  it  has 

made.     But  the  argument  that  the  retort 

is  complete  when  the  certificate  of  th^^ 

return  has  been  signed  by  the  returainp.^ 

officer,  and  delivered  to  the  postmasters^ 

or  at  all  events,  when  it  has  be^  deliveveo^ 

to  the  office  of  the  clerk  of  the  Crown  ^ 

is  addressed  to  us  on  a  reasoning  whidC- 

is  to  be  deduced  rather  from  the  duly  o:^ 

the  person  to  whom  it  is  delivered  thaia^ 

from  the  words  themsdves.    The  word^ 

are  "  return  has  been  made,"  and  we  arp^ 

to  determine  what  is    their    reasonaU^-^ 

construction,  and  it  seema  to  me  tiiat  ii^ 
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merpy  of  the  clerk  of  the  Grown  in 
Chancery;  and  that  if  he  neglects  his 
duty,  members  may  be  prevented  from 
taking  their  seats  so  early  as  they  might. 
Bnt  the  answer  is  that  if  he  neglects  his 
duty  he  will  lay  himself  open  to  an  action. 
However,  we  have  not  to  consider  these 
consequences,  but  to  put  the  best  inter- 
pretation we  can  on  the  words  of  the 
Legislature,  and  according  to  the  meaning 
of  these  words,  and  what  was  the  law 
as  to  returns  before  the  Act ;  I  agree  with 
my  Lord  that  this  rule  should  be  dis- 
charged. 

Denmah,  J. — I  am  of  the  same  opinion. 
By  the  6th  section  of  the  Parliamentary 
Elections  Act,  1868,  the  petition  is  to  be 
presented  within  twenty-one  days  after 
the  return  has  been  made  to  the  clerk  of 
the  Grown  in  Chancery.  I  can  scarcely 
go  so  far  as  my  Lord  in  saying  that 
these  words  are  ambiguous.  I  think, 
looking  at  the  duties  of  the  clerk  of  the 
Crown,  we  are  bound  to  read  them  as 
meaning  "  effectively  made,"  that  is,  so 
made  to  the  clerk  of  the  Grown  that  he 
can  act  on  the  return  at  that  time.  Now 
that  being  so,  the  question  then  is  whether 
that  enactment  has  been  repealed.  The 
general  rule  is  that  an  enactment  is  not 
repealed  by  a  subsequent  one,  unless  the 
latter  is  inconsistent  with  the  former  one. 
I  find  nothing  in  the  Ballot  Act,  1872, 
which  is  really  inconsistent  with  what  I 
think  is  the  interpretation  of  section  6  of 
the  Parliamentary  Elections  Act,  1868, 
and  therefore  "  return  made ''  should 
have  the  same  meaning  in  the  one  statute 
as  in  the  other,  and  consequently  the 
return  is  not  made  until  it  be  so  made 
that  the  clerk  of  the  Crown  can  take 
notice  of  it.  Now,  under  these  circum- 
stances, the  receipt  of  the  certificate  of 
return  by  Elate  Phipps,  and  her  receipt 
for  it,  did  not  make  it  a  receipt  by  the 
clerk  of  the  Crown,  and  therefore,  in  my 
opinion,  this  rule  should  be  discharged. 

Rule  discharged  toUhout  coats. 


Attoniey8--Cop6,  Rose  &  Pearson,  fop  petitioners ; 
ElliB  &  Grossfield,  for  respondent. 


1874. 
Jan 
April 


174.     1 
1.24.    > 
a  80.  J 


FETROCOCHINO     AXI 
V.  BOIT. 


Ship  and  Shipping — BUI  of 
Delivery  of  Ghoda — Custom  q 
Delivery. 

TJie  plaintiffs  shipped  goods^  a 
several  bales,  on  board  the  drfendi 
vessel  at  Calcutta^  voider  a  hiU 
hy  which  the  goods  were  to  he  d 
the  plaintiffs  or  their  assigns  ai 
London^  the  bill  of  lading  coni 
terms  that  the  goods  were  "to  bed 
the  like  good  order  and  condd^ 
ship^s  deck  where  the  ship^s  res 
shall  cease,**  The  custom  of  i 
London  was  proved  to  be  for 
coming  from  a  foreign  port  to 
their  cargo  on  a  qvay  of  one  oj 
and  for  the  Dock  Company  to  i 
put  the  goods  into  the  lighters  c 
signees  free  of  charge,  if  the  eonsi 
for  them  withi7i  a  certain  limited 
if  they  send  after  that  time  the 
have  to  pay  the  dock  charges.  T 
ant*s  vesssel  duly  arrived  with  the 
goods  at  the  port  of  Lofidon,  and 
to  the  custom  landed  the  goods 
the  quays  of  the  Victoria  Dock^ 
dock  company  loaded  the  plainHj^ 
It  was  proved  that  although  aU  the 
bales  were  landed  on  the  quay  or 
was  lost  and  was  never  yut  into  the 
lighter: — Held,  thai  by  the  ter 
bill  of  lading  the  defendants  liahi 
when  the  goods  left  the  ship*s 
that  he  was  therefore  not  liable  fo 
delivery  of  tJie  missing  bale  to  ; 
tiffs. 

The  first  count  of  the  delarat 
that  the  plaintiffs  being  men 
London  and  Calcutta,  canying 
ness  under  the  firm  and  style 
cochino  Brothers,  shipped  on 
ship  of  the  defendant,  called  t 
certain  goods,  to  wit,  hides  to  I 
from  Calcutta  aforesaid  to  Loi 
there  delivered  on  the  terms  of 
lading  which  was  as  follows  : 

"  Shipped  in  good  order  and  i 
by  Petrocochino  Brothers,  of  Ga 
the  steamship  ZenOj  whe^^eof  i 
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for  tliis  preBont  Toyage  Owen,  lying  in 
the  port  of  Galoatta  and  bound  for  Lon- 
don (liaying  liberty  to  call  at  any  port  or 
poriB  in  or  oat  of  the  cnstomary  route  in 
tnj  cxrder,  to  receive  and  discharge  coal, 
ci^    and  passengers,  and  for  any  other 
porpoae,  to  sail  with  or  without  pilots,  to 
tow    ^nd  assist  yessels  in  all  situations 
ud  to  tranship  the  goods  by  any  other 
BiMoaer);  sixty-nine  ImJcs  of  hides  being 
ottikod  and  numbered  as  per  margin,  aiid 
^  ^    delivered  in  the  like  good  order  and 
wi^iiion  from  the  ship*8  deck  where  the 
^^'«    reeponnbility    shall  cease  at  the 
^^^^^esaid  port  of   London,   or  as    near 
wreto  as  she  may  safely  get  (the  act  of 
^'^^  the  Queen's  enemies,  pirates,  robbers 
Py  land  or  sea,  restraint  of  princes,  rulers 
^  P^ple,  vermin,  rainspray,  insufi&cient 
Packing,     inaccuracies,    obliteration    or 
*^^^eace  of  marks,  numbers,  address  or 
^^Bcription  of  goods    shipped,  leakage, 
^^akage,  rust,  decay,   loss  or   damage 
voiu  machinery,  boilers  or  steam  however 
^^Haed,  or  from  collision,  stranding  or 
'•^'eck  however  caused,  or  from  explosion, 
^^^  or  fire  on  board  in  hulk  or  craft  or  on 
*iore  however  caused,  or  from  evapora- 
ion  or  Bmell  frt>m  other  goods,  jettison, 
^^'^atry,  misfeasance,  error  in  judgment, 
^^^ligenoe  or  de&ult  of  pilot,   master, 
J^Hners,  engineers  or  other  persons  in 
■^©  service  of  the  ship  whether  in  navi- 
the  ship   or  otherwise,  risks  of 
hoik  or  transhipment,  and  all  and 
^ty  the  dangers  and  accidents  of  the 
®^a,  land  and  rivers,  and  of  navigation 
^    'whatever  nature  or  kind  being  ex- 
^pted,  and  the  ship  not  being  liable  for 
■^y    consequences  of  causes  herein   ex- 
^pted  however  originating)  unto  Messrs. 
^rccochino  Brothers  or  to   his  or  their 
nsj  on  payment  of  freight  for  the  said 
s  in  cash  without  deduction  at  the 
-   of  4Z.  15«.  (four  pounds  and  fifteen 
killings   sterling)  per  ton  fourteen  cwt. 
^t  delivered.     Average,  if  any,  to  be 
^J^^sted  according  to  British  custom. 
**  Weight,    contents,   and    value    un- 
wn.     The  goods  to  he  discharged  from 
whip  as  soon  as  she  is  ready  to  unload 
hulk^  lazaretto  or  hired  lighters  if  ne^ 
€iry,  and  to  he  landed  hy  the  master 
€igefd  at  the  risk  avid  expetise  of  tlie 
^^>ers  of  the  goods.    If  prevented  from 


discharging  by  weather  the  goods  may  be 
taken  on  to  the  next  convenient  port  for 
transhipment  to  their  destination.  Fines 
and  expenses  and  losses  by  detention  of 
ship  or  cargo  caused  by  incorrect  mark- 
ing or  by  incomplete  or  incorrect  de- 
scription of  contents  or  weight  or  of  any 
other  particulars  required  by  the  au- 
thorities at  the  port  of  discharge  upon 
either  the  packi^^s  or  bills  of  la<£ng 
shall  be  borne  by  the  owners  of  the  goods. 
In  case  of  quarantine  the  goods  may  be 
discharged  into  quarantine  depot,  hulk  or 
other  vessel  as  required  for  the  ship's 
despatch,  or  should  this  be  impracticable 
or  the  ship  not  be  admitted,  the  master 
may  land  the  goods  at  the  nearest  safe 
port  in  his  opinion  at  the  risk  and  ex- 
pense of  the  owners  of  the  goods.  In 
case  of  the  blockade  or  interdict  of  the 
port  of  discharge,  or  if  the  entering  of  or 
discharging  in  the  port  shall  be  considered 
by  the  master  xmsafe  by  reason  of  war  or 
disturbances,  the  master  may  land  the 
goods  at  any  other  port  which  he  may 
consider  safe  at  the  expense  and  risk  of 
the  owners  of  the  goods.  The  ship's  re- 
sponsibility shall  cease  when  the  goods 
are  so  discharged  under  quarantine  or 
landed  at  another  safe  port  as  expressed 
herein.  The  master  or  agent  shall  have 
lien  on  the  goods  for  payments  made  or 
liabilities  incurred  in  respect  of  any  charges 
stipulated  herein  to  be  borne  by  the  owners 
of  the  goods.  In  witness  whereof  the 
master  or  agent  of  the  said  ship  has 
signed  three  bills  of  lading  all  of  this 
tenor  and  date,  one  of  which  being  ac- 
complished, the  others  to  stand  void. 
Dated  at  Calcutta,  the  8th  of  March, 
1872." 

Averment,  that  all  conditions  were 
performed  and  all  things  happened  and 
times  elapsed  necessary  to  entitle  the 
plaintifis  to  have  the  said  goods  delivered 
by  the  defendant  to  the  plaintiffs  at 
London  aforesaid,  according  to  the  terms 
of  the  said  bill  of  lading ;  yet  although 
the  defendant  delivered  to  the  plaintiffs 
part  of  the  said  goods  in  accordfluice  with 
the  terms  of  the  said  bill  of  lading,  he 
made  default  in  this,  that  although  not 
prevented  by  any  of  the  excepted  perils, 
the  defendant  did  not  deliver  the  re- 
mainder of  the  said  goods  whereby  the 
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plaintiffs  were  deprived  of  the  said  goods 
and  were  otherwise  damnified. 

The  second  connt  was  in  trover  for  the 
conversion  of  one  bale  of  hides. 

Pleas.  As  to  first  count — First.  That 
the  goods  were  not  shipped  on  board  the 
defendant's  ship  as  alleged.  Second. 
Denial  of  the  breach.  Third.  That 
the  goods  were  delivered  from  the  ship's 
deck  within  the  tme  intent  and  meaning 
of  the  bill  of  lading. 

To  Second  Connt — ^Fonrth.  Not  gnilty. 
Fifth.  Not  possessed.  Upon  these  pleas 
issae  was  joined. 

At  the  trial  which  took  place  before 
Brett,  J.,  at  the  sittings  in  London  after 
Hilaiy  Term,  1873,  it  was  admitted  by 
the  defendant  that  sixty-nine  bales  of 
hides  were  shipped  for  conveyance  to 
London  on  board  the  steamer  Zeno,  as 
stated  in  the  bill  of  ladingmentioned  in  the 
declaration,  and  that  the  same  were  the 
property  of  the  plaintifis.  Evidence  was 
addnced  shewing  that  the  steamer,  Zeiio, 
arrived  in  the  port  of  London  in  the 
beginniog  of  May,  1872,  and  went  into 
the  Victoria  Dock  of  the  London  and 
St.  Elatherine's  Docks  Company.  She 
discharged  her  cargo  including  the  plain- 
tiffs' bales  on  to  one  of  the  quays  in  that 
dock.  The  plaintiffs,  upon  being  informed 
of  the  ship's  arrival,  appointed  Cnlverell, 
Brooks  &  Co.,  wharfingers,  astheir  agents, 
to  receive  the  bales  and  to  bring  them  in 
barges  np  the  Thames  to  London.  During 
the  transit  from  the  dock  to  the  Sun 
Wharf,  London,  belonging  to  Culverell, 
Brooks  &  Co.,  one  of  the  bales  was  lost, 
and;  there  was  evidence  that  it  had 
never  been  put  into  any  of  the  barges. 
It  was  further  proved  that  by  the  custom 
of  the  port  of  London  steamers  arriving 
in  a  dock  from  a  foreign  port  discharge 
their  cargoes  on  to  the  quays,  having 
previously  given  notice  of  their  arrival  to 
the  consignees,  and  the  dock  company 
take  the  goods  from  the  quays  and  load 
them  upon  lighters  of  the  consignees  for 
conveyance  to  London.  If  the  goods  are 
applied  for  by  the  consignees  within 
twenty-four  hours  after  the  ship's  arrival, 
the  shipowner  pays  the  dock-charges,  but 
if  the  consignees  apply  after  that  time 
they  become  liable  for  these  expenses. 

ia  answer  to  questions  asked  by  the 


learned  Judge,  the  jniy  fini 
that  the  sixty-nine  bales  were 
from  the  ship  to  the  dock  oo 
the  quay ;  and  secondly,  that  < 
eight  bales  were  put  by  the  < 
pany  into  the  barges  for  corn 
the  Sun  Wharf.  The  lean 
thereupon  ordered  the  verd: 
entered  for  the  defendant,  wit 
the  plaintifis  to  move  to  enter  i 
for  the  sum  of  41 Z.,  the  value  o: 
ing  bale. 

A  rule  nisi  was  accordinfi;!} 
to  set  aside  the  verdict,  and  i 
for  the  plaintiffs  for  411.  upon  i 
that  the  second  finding  of 
amounted  in  law  to  a  verdic 
plaintiff ;  or  for  a  new  trial  on  i 
that  the  first  finding  was  9^ 
weight  of  evidence.     Against  t 

H.  T.  Cole  and  B.  E,  Webster  (< 
24)  shewed  cause: — ^As  soon  ac 
had  been  delivered  on  the  qi 
dock  company  the  responsibil 
defendant,  the  shipowner,  hi 
The  plaintiffs  must  ar^e  thai 
was  the  ship's  deck,  which  isal: 
delivery  under  the  terms  of 
lading  must  be  according  to  ' 
and  course  of  trade  at  the  port 
unless  there  be  something  ei 
the  bill  of  lading  to  conti 
OatUffe  V.  Bourne  (1),  and  i 
of  BuUer,  J.,  in  Hyde  v.  The 
Mersey  Navigation  Company  (2 

Oraham  in  support  of  the  rnli 
bill  of  lading  the  defendant  i 
to  deliver  "  unto  Messrs.  Pe 
Brothers,  or  his  or  their  assign 
the  delivery  was  not  to  the  ph 
for  the  shipowner's  convemex 
dock  company,  who  are  in  fiM 
fondant's  agents.  Had  the  del 
into  lighters  instead  of  only 
quay,  the  lighterman  would  na 
receipt  for  them.  This  adva 
plaintiffs  lose  by  a  delivery  ti 
company.  The  bill  of  lading  co: 
the  unloading  into  lighters,  an 
goods  were  delivered  to  the 

(1)  4  Blug.  N.C.  314,  and  in  c 
N.R.  1. 

(2)  5  Term  Rep.  389. 
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or  their  lighters  the  defendant's  liability 
did  not  ceaae—OaUey  v.  Wintringham  (3). 
To  liold  that  there  was  a  complete  de- 
Ktoj  before  there  had  been  a  deliyery  to 
tbe  consignees  or  their  assigns,  wonld  be 
to  contiadict  the  terms  of  the  bill  of 
lading.  Next,  the  first  finding  of  the  jnry 
HIS  against  the  weight  of  evidence. 

[Biirr,  J.— I  am  not  dissatisfied  with 
tlie  findings  of  the  jury  on  either  of  the 
qQflBtioiiB.J 

Cur,  adv,  vuU. 

The  following  Judgments  were  delivered 
upon  the  dOth  of  April. 

Bbbit,  J.— ^This  case  has  been  standing 
crer  for  consideration  owinff  to  the 
doubts  entertained  by  my  brother  Hony- 
mn ;  we  shall  not  now  have  the  benefit 
cf  his  assistance  for  some  time  to  come, 
fod  we  must  therefore  act  upon  our  own 
j^nnent. 

de  action  was  for  a  breach  of  con- 
fact  to  deliver  goods.      The  contract 
^^  by  a  bill  of  lading    for  the  con- 
^ftnce    of    sixty-nine    bales    of   hides 
^^  Calcutta  to  London,   "to  be  de- 
^▼ered  from  the  ship's  deck  where  the 
chip's  responsibiliiy  shall  cease,"  and  ac- 
^^tding  to  the  finding  of  the  jury  the 
^^ftles  were  unloaded  from  the  defendant's 
foamier,  and  placed  upon  a  quay  in  the 
victoria  Docks  by  the  dock  company  in  the 
^aence  of  the  plaintifis,  the  consignees. 
^*xiy-eight  of  the  bales  only  were  put  on 
^oard  barges  sent  by  the  plaintiffs*  agents 
*^  receive  them,    and  thus  one  of  the 
*^^le8  was  never  delivered  by  the  dock 
'^otnpany,  and  was  lost.     The  cause  was 
^Hed  b^ore  me,  and  I  directed  a  verdict 
*o  be  entered  for  the  defendant.     Upon 
^  argument  of  the  rule  obtained  by  the 
plaintiffs  it  has  been  urged  that  the  ship- 
owner ought  to  be  held  responsible  for  the 
Ws,  for  there  had  been  no  delivery  of  the 
We  in  question  to  the  plaintiffs  who  were 
ttie  consignees.     It  was  contended  that 
^  discharging  of  the  cargo  upon  the 
Viay  in  the    dock  and  the    stibsoquent 
wiing  from  the   quay  into  the  barges 
^  merely  an  arrangement  for  the  con- 
venience of  the  shipowner,  and  could  not 

(3)  Peake  202. 
Niw  Sbbies,  48. — C  J*. 


be  considered  as  a  delivery  to  the  plain- 
tiff.    But  on  the  other  side  it  was  said 
that  by  the  terms  of  the  bill  of  lading  it 
was  provided  that  the  defendant  should 
not  be  liable  for  any  loss  after  i^e  goods 
should  have  left  the  ship's  deck.     The 
words  in  the  bill  of  ladmg  are  "  to  be 
delivered  in  the  Uke  eood  order  and  con- 
dition from  the  ship  s  deck  where  the 
responsibility  shall  cease."     These  words 
are  important  in  determining  the 'ques- 
tion in  issue  in  this  action,  for  it  is  found 
here  that  all  the  bales  belonging  to  the 
plaintiffs  had  been  delivered  from  the 
ship's  deck.     Now  it  is  a  general  rule 
that  where  goods  are  to  be  unloaded  at  a 
particular  port  the  usage  of  that  port  is 
to  be  complied  with,  and  if  the  ship  is  to 
be  discharged  in  a  particular  manner  ac- 
cording to  that  usage,  that  manner  is  to 
be  observed,   unless  it  be   inconsistent 
with  the  terms  of  the  bill  of  lading.     In 
the  port  of  London  the  course  of  business, 
as  proved  at  the  trial,  is  for  a  steamer 
to  unload  her  cargo  at  a  quay  in  a  dock, 
and  for  the  dock  company  to  put  it  into 
lighters,  that  it  may  be  forwarded  to  the 
consignees.  The  shipowner  pays  the  dock 
charges  if  the  g^oods  are  applied  for  within 
twenty-four  hours,    otherwise  they  are 
put  into  a  warehouse  by  the  dock  com- 
pany, and  the  consignees  become  liable 
for  the   charge  of   warehousing.       The 
dock  company  seem  to  be  proper  inter- 
mediates on  behalf  of  the  owners  of  the 
goods,    and.  by    the    usage  ^of  London 
the  cargo  of  a  steamer  is  not  delivered 
direct  to  the  consignee,  but  by  two  steps 
it  is  delivered  at  the  quay  and  from  the 
quay.      The  bill  of  ladmg  clearly  was 
drawn  up  with  reference  to  the  course  of 
business  prevailing  in  London ;  its  terms 
are  aptly  used  in  connection  with  tho 
usage  of  that  port,  and  it  is  provided  that 
when  the  goods  are  cleared  from  the  deck, 
the  responsibility  of  the  shipowner  is  to 
cease.  When  the  goods  are  on  the  quay  he 
is  no  longer  liable  for  any  injury  to  them. 
I  give  no  opinion  whether  the  dock  com- 
pany are  liable  to  compensate  the  plain- 
tiffs for  the  loss  of  the  bale,  but  the  ship- 
o^vner  is  not  liable  for  it,  and  inasmuch 
as  the  verdict  at  the  trial  was  entered 
for  the  defendant  this  rule  must  be  dis- 
charged. 
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Denman,  J. — Upon  the  argument  of  the 
rale  the  only  doubt  which  I  entertamed 
was  occasioned  by  mj  brother  Honyman's 
donbt,  and,  speaking  for  myself,  I  see  no 
reason  to  hesitate  as  to  what  onr  judg- 
ment ought  to  be.  I  entirely  concur  with 
my  brother  Brett.  I  need  say  no  more 
than  this.  I  do  not  know  what  ray 
brother  Honyman's  opinion  would  be 
upon  full  consideration  of  the  case,  but 
with  all  respect  for  his  view,  I  am  sure 
that  I  should  not  come  to  any  other  con- 
elusion  than  that  of  my  brother  Brett. 

Rule  discharged. 

Attorneys — ^llLirkby,  Tarry  &  Stowart,  for  plain- 
tiffii ;  Lowless,  Nelson  &  Jones,  for  defendant. 
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Freight — "  Ship  Lost  or  not  Lost " — Lien 
on  Cargo  —  Abandonme^U  of  Voyage  ^—^ 
"  Owners  of  Cargo,** 

When  money  for  the  carriage  of  goods  by 
sea  is  payable  at  the  port  of  destination^ 
^^ship  lost  or  not  lost,**  and  the  ship  is 
wrecked  upon  the  voyage,  the  shipowner  has 
no  lien  upon  the  goods,  although  the  inon4?y 
to  bo  paid  for  the  carriage  thereof  is  de- 
scribed  as  ^^  freight  "  in  the  bills  of  lading, 

Ooods  tuere  shipped  on  board  the  plaUi- 
tiffs*  vessel  to  be  earned  to  L.  under  bills  of 
lading  whereby  the  ^^ freight'*  v?as  to  be 
paid  id  L.  "  ship  lost  or  not  lost,**  Upon  tlie 
voyago.  the  plaintiffs*  vessel  was  totally 
wrcii-ed,  and  they  thereupon  abandoned  the 
adventure  and  tfH>Ji  no  stej^s  to  savecither  ship 
or  cargo.  The  defendants  under  the  instruct 
tions  of  the  underwriters  saved  a  portion  of 
the  goods  mentioned  in  the  bills  of  lading, 
and  fitnvarded  them  to  L,  A  dispute 
having  nriiten  as  to  whether  the  plaintiffs 
were  entitled  to  a  lien  for  the  *^  freight  *' 
mentioned  in  the  bill  of  lading,  a  niemor^ 
andnni  was  drawn  U})  between  the  plaintiffs 
and  the  dif end  ants  stating  that  tlie  pUiin  tiffs 
having  claimed  a  lien  ^^for  the  original 
freight**   lepo/i  the  goods  saved   ^^ without 


allowance  for  the  forwa/rding  freight  and 
expenses^**  the  defendants^  "  the  aumere  qf 
such  cargo,**  had  agreed  to  depoeii  ike 
amount  oftJie  plcdwtiffe*  elam  to  abide  the 
event  of  an  action.  A  epecial  eaee  haioimg 
been  stated  for  the  opinion  of  the  Oowrt^'^ 
Held,  that  upon  the  agreement  the  only 
question  to  be  argued  was  whether  theplauh' 
tiffs  could  lawfully  claim  a  Uen^  ikaJt  they 
were  entitled  to  no  lien,  and  thai  judgment 
must  be  givefnfor  the  defendanJte. 

Qu8Bre,  WheHherwnder  the 
which  had  happened  the  plainiiffe  were 
titled  to  recover  the  amount  of  the  *^  freight 
from  the  parties  to  ^  hiUe  of  lading  t 

This  was  a  Special  Case  stated  for 
opinion  of  this  Court,  as  follows ; 

In  the  month  of  May,  1870,  the  pi 
tiffs  were  the  owners  of  the  vesael  /( 
Dryden,  then  at  Bombay,  and  bound  n; 
a  voyi^  from  that  port  to  LiveipooL 
cargo  consisting  of  cotton  and  otoer 
chandise  was  loaded  on  boavd  the 
vessel  for  the  voyage,  which  cotton 
merchandise  wore  shipped  by 
sons  at  Bombay  under  numerous 
lading.    The  plaintiffs  effected  pdiciev 
insurance  in  the  usual  form  upon 
freight  to  the  amount  of  2,5002.,  the 
amount  of  the  freights  payable  under 
bills  hereinafter  mentioned  being  4^1 

The  bills  of  lading  under  lAiieh 
goods  were  shipped,  were  in  three 
ferent  forms. 

By  the  bills  of  lading  in  the  first  fi 
the  g^oods  were  to  be  delivered  at  ~ 
pool  subject  to  the  usual  exoeption 
perils  and  accidents  of  the  sea ; 
for  the  said  goods  being  paid  in 
by  the    shippers,    as   per    margin,  «A» 
lost  or  not  lost-,**  and  the  amount 
so  i)a3rablo  ^vas  stated  in  the  margin. 

By  the  bills  of  lading  in  the 
form  the  goods  were  to  be  delivered 
liivcrpool  subject  to  the  usual  ezoepti^ 

as  aforesaid:  "  Freight  for  the  said         

to  be  paid  as  customary  as  per  maxg""^ 
with  average  accustomed,  ship  lost  or  -^vti 
lost,**     And  the  amount  of  freight  so  ptfj* 
able  was  stated  in  the  margin.     It  WM 
agreed  that  the  words  "  as  customaij  ** 
referred  to  the  mode  of  payment  of  freighi 
at  Liverpool,  and  had  no  bearing  upon 
the  questions  in  dispute  in  this  action. 
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perils  of  the  seas  from  oompleting  her 
voyage  and  conyeying  her  cargo  to 
LiyerpooL 

Upon  the  arrival  at  Liverpool  of  the 
g^oooB  BO  saved  and  forwarded,  the  plain- 
tifis  as  owners  of  the  John  Dry  den  claimed 
a  lien  npon  the  arrived  goods  comprised 
in  each  bill  of  lading  in  either  the  second 
or  the  third  form  (any  part  of  the  goods 
comprised  in  which  did  arrive)  for  the 
whole  of  the  freight  withont  any  dednc- 
tion  in  respect  of  salvage  or  forwarding 
expenses  or  in  respect  of  the  goods  lost. 

A  memorandum  of  agreement  in  the 
following  terms  was  thereupon  drawn  np 
and  signed  by  the  parties — 

<<  Memorandum. — ^The  owners  of  the 
John  Dryden  having  claimed  a  lien  on  the 
cargro  ex  that  vessel  forwarded  per  Mid' 
Surrey  for  the  original  freight  of  the 
said  cargo  from  Bombay  to  Liverpool, 
without  allowance  for  the  forwaiding 
freight  and  expenses,  and  having  refrised 
to  give  up  possession  of  the  said  cargo 
without  payment  or  security  for  payment 
of  their  claims,  the  Association  for  the 
Protection  of  Commercial  Interests,  the 
owners  of  such  cargo,  have  under  protest, 
and  for  the  purpose  of  obtaining  posses- 
sion of  the  said  cargo,  agreed  to  deposit 
in  the  joint  names  of  Afessrs.  Hoddart, 
Brothers,  and  Messrs.  Badly,  Lowndes  ft 
Co.,  of  Liverpool,  before  taking  possession 
of  the  said  cargo  at  Liverpool,  the  amount 
of  the  said  owners'  said  claim.  And  it 
is  agreed  that  the  amount  so  deposited 
shall  abide  the  event  of  an  action  to  be 
commenced  by  the  owners  of  the  John 
Dryden  against  the  said  association  as 
owners  of  the  said  cargo  to  recover  the 
said  freight  so  claimed  by  them,  and 
that  any  amount  which  the  said  owners 
shall  recover  in  that  action  shall  be  paid 
and  satisfied  to  them  out  of  such  deposit, 
and  that  the  balance,  if  any,  of  the  said 
deposit  shall  be  paid  to  the  said  associa- 
tion. Li  case  the  said  owners  of  the  John 
Dryden  shall  not  within  a  month  from 
the  making  of  the  said  deposit  commence 
such  action  as  aforesaid,  or  in  case  the 
said  association  shall  obtain  judgment  in 
the  said  action,  the  said  deposit  shall  be 
paid  to  the  said  association.  The  costs  of 
the  said  action  shall  abide  the  event 
thereof/' 
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The  salvage  and  forwarding 
of  the  arrived  goods  under  each 
lading  (anv  part  of  the  goods 
in  whididid  arrive)  exceeded  the 
of  the  whole  of  the  freight  of  all  the 
shipped  under  that  bill  of  lading,  and 
salvage  and  forwarding  expenses  of 
whole  of  the  arrived  goods  exceeded 
whole  bill  of  lading  freight  of  the  w 
cargo. 

The  questions  for  the  opinion  of  r 
Court  were,  first.  Whether  tibe  plaintss^--^^ 
were  entitled  to  any,  and,  if  so,  to  wKl^^^^ 
lien  upon  the  goods  saved  and  forwards  ^--^* 
or  any  of  them  ?  _ 

Secondly,  Whether  the  plaintiffii  w^  *^^i 
entitled  to  recover  from  the  ill  r<ni<1aB  ^~>ti(i 
any,  and  if  so,  what  freight  ? 

If  the  Court  should  be  of  opinion  tlC^*-^ 
the  plaintiffs  were  entitled  to  a  lien  uip:^tpon 
the  goods  saved  and  forwarded,  or  any^^iV  (^ 
them,  or  to  recover  from  the  defondar"  ^mnin 
any  freight,  then  in  either  of  such  ca  mw^^ 
judgment  was  to  be  entered  for  *^  tHu 
plaintiffs;  otherwise  judgment  of  n 
suit  was  to  be  entered  with  oosts  of 
fence. 

Watkin  WiUtams  (A.  Cohen  with 
for  the  plaintiffs.«-The  defendants 
the  position  of  the  owners  of  the 
and  are  subject  to  the  same  lial^^ 
For  the  plaintifls  it  is  contended,  '* 
that  they  are  entitled  to  the  whole  ~    _ 
mentioned  in  the  bills  of  lading  of  L^ 
second  and  third  forms,  for  goods  m 
without  any  deduction.     Secondly,  Qim 
the  plaintiffs  have  a  lien  on  the        "^ 
brought  to  Liverpool  for  the  whole  fifeif^i^^ 
payable  under  these  bills  of  lading,    T^ 
cannot  be  denied  by  the  plaintiffs  th^J 
freight  properly  so  called  is  due  onljf 
upon  the  performance  of  the  voyage ;  buff 
in  this  case  the  money  for  the  eairiagf 
of  the  goods  was  to  be  paid  at  the  per 
of  destination  by  the  terms  of  the  failuc 
lading  in  the  second  and  third  fonms, 
is  not  a  case  where  the  money  is  to  ' 
paid  at  the  port  of  shipment,  and  H 
circumstance  renders  Kirehner  v.  Fer 
(I)   distinguishable.    The  plaintiffii 
entitled  to  a  lien  for  the  sums  mentio 
in  the  bills  of  lading,  for  they  were  < 

(1)  12  Mom  F.C.  861. 
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lost  or  not  lost ; "  and  it  is  clear 

the  shippers  wonld  have  no  defence 

action  at  the  snit  of  the  plaintififs  to 

fo^er  the  stipulated  amonnt — Andrew 

J^oarhause  (2). 

^  (7.  Maihew  {Herschell  with  him),  for 

defondants. 
[XiOBD  GoLEBiPGE,  C.J. — ^We  do  notre- 
_  any  argument  on  behalf  of  the  de- 

E^z&dants  as  to  the  question  of  lien.] 

rClien  the  defendiants  cannot  be  liable 
the  bills  of  lading,  for  thej  were 
the  original  owners  of  the  goods,  nor 
^oretheythe  shippers  or  consignees  there- 
£  ;   thej  were  not  even  indorsees  of  the 
Irills  of  lading. 

TVaikin  WUliamSf  inreply. — The  defend- 
axits  have  agreed  to  be  in  the  same  posi- 
tion as  the  owners  of  the  goods,  for  in  the 
memorandum  thej  so  described  them- 
ael'ves.    The  goods  having  arrived  at  the 
poK-t  of  destination,  freight  was  earned, 
and  it  is  immaterial  whether  the  vessel 
lieraelf  did  or  did  not  arrive. 

XjORD  (Tolebidge,  O.J. — The  defendants 

are  entitled  to  the  judgment  of  the  Court. 

THe  case  has  been  stiSed  for  the  purpose 

of  ascertaining  whether  the  plaintiffs  are 

Oititied  to  a  lien  upon  the  cargo,  and 

wliether  they  are  entitled  to  freight ;  but 

^^  question  whether  they  are  entitled 

^    he  paid  freight  by  the  defendants, 

uepends   upon    the     question    whether 

^^y  are  entitled  to  a   lien  upon    the 

^^^^^,     This    appears  from    the    facts 

•'^ted.    The  ship  JoJm  Dryden,  upon  her 

^^y^S^  from  India  to  England,  struck 

^^i^mst  a  reef  near  the  coast  of  Africa, 

^d  became  a  total  wreck.    The  plaintififs 

^Dcindoned  the  voyage,  and  took  no  step 

»  ftrward  the  cargo  or  to  save  the  ship 

^nd  the  car^ ;  but  the  defendants,  upon 

til.©  instructions  of  the  underwriters,  en- 

*^avoured  to  save  the  cargo  for  the  benefit 

^£  the  parties  interested,  and  dispatched 

^  the  scene  of  the  disaster  Captain  Fos- 

~*',  one  of  their  officers,  who  ultimately 

^^'^'arded  a  portion  of  the  cargo  to  Liver- 

^^^h     Whether  the  claim  of  lien  be  valid 

r^.^t  depends  upon  the  bills  of  lading, 

I^Wch  provide  for  the  payment  of  freight. 


*ipkwt 


lost  or  not  lost."    It  is  said  that 
(2)  6  T^ont.  435, 


freight  may  be  earned  upon  the  arrival 
of  the  goods  at  their  destination,  and  that^ 
whether  the  ship  herself  did  or  did  not 
arrive  at  the  port  of  discharge,  freight 
was  earned,  and  the  shipowner's  lien  at- 
tached. Now,  in  the  ordinary  course  of 
business,  freight  is  earned  upon  the  car- 
riage and  delivery  of  the  cargo,  and  may 
give  rise  to  a  contemporaneous  lien. 
Apart  fr*om  the  bills  of  lading,  freight 
might  have  been  earned  so  as  to  create 
a  lien.  But  it  is  also  claimed  under  the 
circumstances  which  have  arisen.  Both 
my  learned  brothers  think  that  the  con- 
tention of  Mr.  Williams  is  not  maintain- 
able. The  plaintififs  claimed  lien  upon  the 
goods  comprised  in  each  of  the  bills  of 
lading  in  the  second  and  third  forms. 
A  memorandum  was  then  drawn  up,  upon 
which  the  judgment  of  the  Court  was 
asked.  The  question  then  in  dispute  be- 
tween the  parties  was  as  to  a  claim  of 
lien.  It  is  now  scarcely  contended  that 
there  is  a  claim  of  lien.  There  must  be 
jud^nent  for  the  defendants. 

Bbett,  J. — The  cargo  was  shipped 
under  an  extremely  ingenious  bill  of  la- 
ding. If  the  construction  were  such  as 
the  plaintififs'  counsel  has  contended  for, 
the  attention  of  shippers  ought  to  be  called 
to  the  terms  of  similar  bills  of  lading 
before  the  loading  of  the  cargo.  How- 
ever, it  is  not  necessary  to  construe  this 
ingenious  document  as  against  the  ship- 
pers, if  freight  in  the  legal  sense  of  tho 
word  was  not  earned.  Upon  the  arrival 
of  the  goods  at  the  port  of  destination,  no 
lien  existed,  for  the  goods  were  forwarded 
by  other  persons  than  the  plaintiffs.  If 
the  shippers  were  bound  to  pay  the  freight, 
whether  the  ship  was  lost  or  not  lost,  there 
was  no  lien  at  all,  for  the  right  to  lien 
docs  not  arise  unless  the  payment  of  the 
freight  is  to  be  on  the  delivery  of  the 
cargo ;  if  the  freight  is  payable  without 
delivery  of  the  cargo,  lien  does  not  accrue. 
The  plaintififs*  claim  was  to  hold  the 
goods  under  an  alleged  right  of  lien,  first, 
on  the  coast  of  Africa,  then  iu  Liverpool. 
The  defendants  substantially  represent  the 
underwriters,  to  whom  the  abandonment 
of  the  voyage  passed  the  property  in  the 
goods  as  against  the  plaintififs;  the  de- 
fendants, merefore,  were  substantially 
owners,  but  they  were  not  parties  to  the 
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bills  of  lading,  nor  did  their  rights  accme 
under  them ;  thej  might  be  bound  by  a 
valid  lien,  but  not  by  the  circumstances 
mentioned  in  the  case,  and  they  properly 
contested  their  alleged  liability.  The 
memorandum  shews  that  it  was  the  lien 
which  they  were  to  contest  as  owners. 
All  the  matters  in  dispute  before  the  me« 
morandum  was  drawn  up  depended  upon 
lien,  and  the  result  of  the  action  turns 
upon  its  existence.  I  do  not  doubt  that 
the  parties  came  here  to  try  whether 
there  was  a  right  of  lien,  and  the  plain- 
tiffs had  no  lien. 

Dekman,  J. — ^I  quite  agree  that  there 
was  no  lien,  and  if  that  was  the  only 
question,  I  should  have  no  hesitation  as 
to  what  our  decision  ought  to  be.  I  have 
felt  some  doubt  about  the  construction  of 
the  memorandum,  but  the  observations 
of  my  Lord  and  my  brother  Brett  appear 
to  me  entitled  to  great  weight,  and  I  do 
not  dissent  from  them. 

Judgmmifor  the  defendanU, 


Attorneys — HoUams,  Son  &  Coward,  for  plaintiffii ; 
Waltons,  Babb  &  Walton,  for  defendants. 


M        7  I  W-^^^™^^  ^^  OTHBES  V.  BBOWN, 

Practice  —  Costs  —  OounseTs  Fees  — 
Furiher  Brief  mthout  new  Matter — Be- 
viewing  Taxation, 

There  is  no  rule  which  on  the  taosaiion  of 
costs  as  between  party  and  party  forbids  the 
allowance  of  a  further  fee  to  cotmsel  on  Vie 
occasion  of  delivering  a  further  brief  aU 
though  such  further  brief  contain  no  ne^o 
mattery  but  only  a  new  arrangement  in  a 
more  compendious  form  of  matter  which 
was  m  the  first  brief. 

Where,  therefore,  after  briefs  had  been 
delivered,  the  plaintiffs*  counsel  desired  to 
be  furnished  with  a  tabulated  statement  of 
some  of  the  facts,  and  the  master  on  taxing 
the  plaintiffs*  costs,  as  between  party  and 
party,  in  the  exercise  of  his  discretion 
allowed  additional  fees  to  counsel  on  the  de^ 
Uvery  of  such  tahulaied  statement^  a  Judge 
at  chmbers  ordered  the  mmter  to  review 


the  taoMHon,  and  to  disaiUow9uek 
fees,  on  the  ground  thai  it  was  f 
tent  to  the  master  to  aUow  such 
no  new  matter  had  heenfwmshed 
held  that  the  Judge  hcut  a^cted  m 
neous  principle,  and  set  aside  9ue 
Quaere,  if  the  Court  wiU  rever, 
cision  of  a  Judge  at  chamhera^  u 
Judge  has  only  reviewed  the  di 
the  master  in  the  taxation  of  eotte 

This  action  was  tried  at  the  1 
sittings  after  last  Hilary  Tent 
verdict  for  the  plaintiffs  for  ! 
agreed  to. 

The  declaration  contained  a 
the  defendant's  promissory  note 
19^.  2(2.,  payable  in  March,  1( 
counts  for  money  lent,  money  rei 
the  use  of  the  plaintiffs,  for  inti 
on  accounts  stated.  The  pleas  i 
payment;  second,  set-off;  thir 
money  counts,  nev^  indebted ;  ax 
an  equitable  plea  of  an  agreemeni 
against  the  unpaid  balance  on 
the  amount  of  certain  claims  b; 
fendant  against  the  plaintiffs^  i 
neither  party  should  sue  the  o 
plaintiffs  for  the  said  balance^  ib 
ant  for  his  said  claims,  and 
plaintiffs  were  suing  in  breaol 
agreement. 

The  cause  was  a  special  juij  oi 

there  was  delivered  with  the  brie 

plaintiffs,  which  consisted  of  fii 

sheets,  a  fee  of  ten  guineas  to  tfai 

counsel,  and  a  fee  of  seven  gnine 

junior  counsel.   At  the  oonsultati 

counsel  required  the  plaintiffs'  fl 

to  furnish  them  with  further  inft 

It  appeared  that  the  transactions 

the  equitable  plea  related,  were  i 

rate  transactions,  extending  over 

from  1866  to  1872,  as  to  various 

connected  with  several  ships,  t 

they   were   mixed   up   with    a 

correspondence,    and    were    of 

complicated  nature,  so  that  conn 

of  opinion  that  unless  they  were  f 

with  a  tabulated  statement  whic 

enable  them  to  present  the  cas< 

Judge  at  the  trial  in  a  short  ai 

manner,  the  cause  would  have  t< 

ferred.     In  accordance  with  this 

the  plaintifis'  attorneys  prepare 
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statement.    This  consisted  of  four 
f  sheets,  and  was  delivered  to  counsel 
rm't^li  a  further  fee  of  three  guineas  to  the 
ma  rrling  oonnsely  and  of  two  guineas  to 
jaaior  oounseL     On  the  taxation  of 
plaintiffs*  costs,  the  master,  after  fully 
zuidering  the  particular  circumstances 
'the  case,  allowed  these  additional  fees, 
taxed  the  costs  at  1902.    Whereupon 
defendant's  attorney  took  out  a  sum- 
to  shew  cause  why  the    master 
old  not  review  his  tsucation.     This 
was  heard  at  chambers  by  Oock- 
C.J.,  who  made  an  order  that  the 
r's  taxation  should  be  reviewed,  and 
t  the  additional  fees  to  counsel  should 
I    disallowed. 

^2Ve2(i,  for  the  plaintiffs,  afterwards  ob- 

*  Bled  a  rule  callmg  upon  the  defendant 

chew  cause  why  this  order  should  not 

leacinded  or  viuried,  and  he  cited  Lock* 

'46?.  TkeBrighionliaihvay  Company  (1). 


JiL  E,  Webster  now  shewed  cause  on  an 

a^Bidtnt  by  the  managing  clerk  of  the 

defeDdsnt's  attorneys,  which  stated,  inter 

^^  that  on  the  taxation  by  the  master 

ftUf^  clerk  had  objected  that  the  plaintiffs 

^^cre  not  entitl^  in  an  action  of  such  a 

"^Qiple  nature  as  this  one  to  prepare  a 

^liefof  the  immense  length  they  had 

wne,  and  further  that  they  were  not  en- 

^Ued  to  the  further  fees  charged  as  paid 

^  ooaosel,  inasmuch  as  their  own  oxpla- 

'^on  in  their  bill  of  costs,  and  affidavit 

^f  increase  of   the  necessity  for    such 

l^ifther   fees    beins   paid,   shewed   that 

J^  they  prepared   their   brief   in    the 

^iQ  of  a  clear  and  simple  explanatory 

'^'^ment  in  the  first  instance,  counsel 

^Ottld   not  have  requested  any  further 

^bulated  statement  as  mentioned  in  the 

r^  of  costs,  and  that  upon  a  taxation  as 

w^^'S'ecn  party  and  party,  such  farther 

^^^  were  not  recoverable  against  the  dc- 

^Jidant,  who  had  only  to  pav  strict  necos- 

rl^^  costs."      The  affidavit  also  stated 

•*^t  Cockburn,  C.J.,  "  decided  that  such 

^j^lior  fees  to  counsel  ought  to  bo  dis- 

■^^Wed,  and  made  an  order  for  the  master 

^Xsview  bis  taxation  accordingly ; "  and 

^^Urthcr  alleged  that  "  no  affidavit  had 

made  by  the  plainti£Bi  or  their  attor* 

(1)  12  Com.  B.  Bep.  N.S.  243. 


neys ;  that  the  further  statement  requested 
by  counsel  was  fresh  or  new  matter,  or 
that  it  could  not  have  been,  and  should 
not  have  appeared  in  the  brief  in  lieu  of 
what  did  appear  therein." 

[LoBD  CoLSBiDGE,  G.J.  —  The  master 
exercised  his  discretion  in  allowing  these 
fees.  A  Court  or  Judge  does  not  interfere 
unless  it  appears  that  the  master  was 
clearly  wrong,  or  there  is  some  principle 
to  be  laid  down  in  point  of  law.  Denman, 
J. — ^In  Lockaione  v.  The  Brighton  BaUway 
Company  (1),  the  amount  of  fees  to  be 
allowed  to  counsel  is  stated  to  be  a  matter 
peculiarly  for  the  discretion  of  the  master. 
Then  if  a  Jud|^  reviews  this  and  disallows 
such  fees,  which  is  the  Court  to  folbw  ?] 

It  is  the  decision  of  the  Judge  in  that 
case  which  ought  to  stand.  On  principle 
the  Judge  was  right  in  saying  that  where 
there  is  no  new  matter  the  opposite  party 
ought  not  to  be  put  to  the  expense  in- 
curred by  the  attorney  not  properly 
stating  the  case  in  the  brief  in  the 
first  instance.  In  the  Southa^mpton 
Election  Petition  (2),  there  had  been  no 
hearing  before  a  Judge  at  chambers,  and 
the  question  which  came  before  the  Court 
was,  inter  alia^  whether  the  master  had 
done  wrong  in  disallowing  fees  to  counsel 
for  consultation,  and  the  Court  made  ab« 
solute  the  rule  to  review  the  taxation  as 
to  such  fees.  In  delivering  judgment, 
Bovill,  C.J.,  thus  stated  the  principle— 
"  A  very  wide  discretion  must  necessarily 
be  left  to  the  taxing  officer,  which  must 
be  exercised  by  him  afler  a  careful  consi« 
deration  of  the  particular  circumstances 
of  each  case;  and  where  afler  properly 
considering  the  matter  the  master  has 
arrived  at  a  decision,  it  lies  upon  those 
who  impeach  his  decision  to  satisy  the 
Court  that  he  is  wrong.  Where  a  prin- 
ciple is  involved  the  Court  will  always 
entertain  the  question,  and  if  necessary, 
give  directions  to  the  master ;  but  where 
it  is  a  question  of  whether  the  master  has 
exercised  his  discretion  properly,  or  it  is 
merely  a  question  as  to  the  amount  to  be 
allowed,  the  Court  is  generally  unwilling 
to  interfere  with  the  judgment  of  their 
officer  whoso  peculiar  province  it  is  to 

(2)  39  Law  J.  Hop.  (n.s.)  C.P.  89 ;  8.  c  nom, 
ma  7.  Fed,  Law  Hep.  b  C.P.  172. 
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inyestigate  and  judge  of  snch  matters, 
nnless  there  are  very  strong  grounds  to 
shew  that  the  officer  is  wrong  in  the  judg- 
ment which  he  has  formed."  The  Lord 
Chief  Justice  acted  here  on  that  principle, 
and  being  satisfied  that  the  master  was 
wrong  in  allowing  these  further  fees,  he 
sent  it  back  to  the  master  with  that 
intimation.  Can  the  Court  now  say  that 
the  Chief  Justice  was  wrong  P 

Field,  in  support  of  the  rule. — The 
question  in  this  case,  as  appears  from  the 
two  reported  decisions  which  have  been 
referred  to,  was  one  peculiarly  within  the 
discretion  of  the  master.  It  was  one  in 
which  the  master  did  exercise  his  discre- 
tion, and  the  Court  will  not  review  it  un- 
less it  is  satisfied  that  he  exercised  it  very 
wrongly.  The  Chief  Justice  at  chambers 
in  reviewing  the  taxation  laid  down  a 

?rinciple  which  was  a  wrong  principle, 
'he  Judge  did  not  review  the  discretion 
of  the  master,  but,  as  appears  from  the 
affidavit  of  the  clerk  to  the  defendant's 
attorney,  he  decided  the  matter  on  prin- 
ciple. The  principle  was  that  on  which 
the  appeal  was  made  to  him  from  the 
taxation,  namely,  that  there  had  been  no 
new  matter,  and  that  bad  the  plaintiffs' 
attorneys  "prepared  their  brief  in  the 
form  of  a  clear  and  simple  explanatory 
statement  in  the  first  instance,  counsel 
wonld  not  have  requested  any  further 
tabulated  statement.''^ 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  rule  should  be  made  absolute. 
The  matter  has  come  before  us  in  this 
way — The  plaintiffs  by  consent  recovered 
at  the  trial  a  verdict  for  1201,  and  their 
costs  were  taxed  at  190Z.,  and  then  a 
summons  was  taken  out  to  review  the 
master's  taxation  which  was  heard  before 
the  Lord  Chief  Justice  at  chambers, 
when  it  appears  that  the  learned  Chief 
Justice  disallowed  two  items  which  were 
in  respect  of  fees  to  the  leading  and 
junior  counsel  on  laying  before  them 
fresh  papers  which  consisted  of  a  tabulated 
statement  as  to  the  earnings  and  matters 
connected  with  certain  ships  in  order 
that  counsel  might  readily  refer  to  the 
matter  at  the  trial,  and  avoid  the  peril  of 
the  case  being  sent  to  an  arbitrator  which 
they  saw  awaiting  them.     Now    as    to 


these  two  items  the  Lord 
expressed  his  opinion  that  the 
was  wrong,  and  he  accordingly  dia 
these  fees  to  counsel,  and  he  did 
understand  from  the  affidavit  i 
shewing  cause  against  this  role 
ground  that  there  was  no  new  m 
lay  before  counsel^  and  therefixrc 
cessity  for  further  fees.  Now  tb 
be  many  cases  in  which  a  tabulate 
ment  may  properly  be  required  i 
counsel  in  the  conduct  of  a  case,  i 
preparing  of  which  may  prop 
charged  for  as  part  of  the  costi 
action.  Li  this  particular  case  it 
cessary  by  reason  of  the  equitable 
pleaded  by  the  defendant,  and  be( 
was  only  a  compendious  form  < 
was  already  in  the  brief,  it  was  u 
the  part  of  the  defendant  that  h 
not  to  pay  for  it.  Tho  Chief 
seems  to  have  acted  on  that  prinoi 
to  have  decided  that  because*  thi 
no  new  matter  but  only  a  comp 
statement  of  what  had  been  pre 
stated,  therefore  additional  fees  to 
were  not  to  be  allowed  with  it. 
the  greatest  deference  and  respeo^ 
Lord  Chief  Justice  it  appears  to  x 
that  is  not  tenable.  No  case  has  bei 
in  support  of  it,  no  such  practi 
been  shewn  to  exist,  and  reason  si 
me  to  be  against  it.  That,  howevei 
ground  on  which  the  Lord  Chief 
based  his  decision,  and  as  that  i 
appear  to  have  been  a  right  one,  t 
must  be  made  absolute.  It  is  not  nc 
to  express  any  opinion  whether  we 
have  reversed  his  decision  if  he 
viewed  only  the  discretion  of  the 
It  is  only  on  the  short  ground 
already  stated  that  this  rule  will  h 
absolute. 

Brett,  J.— The  Lord  Chief 
overruled  the  master's  decision  bj 
down  a  principle  for  the  goidf 
masters  in  all  cases.  The  princ 
laid  down  it  appears  is  this  :  that  i 
ccssful  party  in  an  action  shall  not 
case  be  allowed  fees  to  oounsol  < 
cond  brief  which  has  been  bona 
quired  by  counsel,  and  has  in  cons( 
been  supplied  by  the  attorney,  if 
tains  no  new  matter  from  what  wa 
first  brief,  and  that   although  il 
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brieff  was  oonsidered  bv  the  master  to 

ha^v^e  been  reaaoxiablj  drawn  np  in  due 

forzn,  and  although  the  oonnsel  required 

ilio    matter  to  be  put  in  a  new  form  to 

enable  him  to  conduct  the  case  to  a  suc- 

oeesfol  end.    If  the  Court  disagrees  with 

the    Tiew  of  the  Ohief  Justice  in  this 

matter,  the  Court  must  express  its  own 

opinkm,  and,  however  unwilling  one  may 

1»    to  see  costs  increased   or   however 

astonished  one  may  be  that  costs  should 

amount  to  so  large  a  sum  as  compared 

with  the    sum  recovered,  yet  I    think 

that  such  a  rule  as  has  been  laid  down  if 

carried  out  in  all  cases  might  jeopardise 

ft  cause,  and  perhaps  even  lead  to  the  in« 

coninff  of  larger  expense.    There  is  no 

gvoimo,  I  think,  for  maintaining  it.  Upon 

tile  other  point  I  agree  with  my  Lord  tnat 

fs  H  is  not  necessary  to  decide  the  matter 

^  18  better  to  abstam  from  expressing  any 

opinion  upon  it. 

DsvMAV,  J. — ^I  also  think    this    rule 

*QOfuld  be  absolute.    If  I  were  satisfied 

^h«t  the  Lord  Chief  Justice  had  reviewed 

^e  discretion  of  the  master,  and  had  so 

^■allowed  these  further  fees,  it  would 

"^ve  raised  a  question  in  which  I  am  not 

P^^<B|)ared  to  state  what  my  opinion  would 

"•-     But  I  think  he  did  not  review  the 

^'^^ater's  discretion,  and  that  he  decided 

^  lie  did  on  the  ground  that  there  was  no 

''^^  matter,  but  merely  a  tabulated  state- 

**c»t  of  what  was  in  the  original  brief. 

^    ^gree  with  the  rest  of  the  Court  that 

•ft^f  *  brief  has  been  properly  drawn,  it 

^"ill  occasionally  occur  that  counsel  will 

f^quire  some  further  statement,  whether 

^     De  in   a  tabulated  form  or  not,  and 

^liether    it  be  to  avoid  a  reference  or 

'^^^erwise  for  the  purpose  of  conducting 

^o  cause.    I  gather  from  the  fiicts  in  this 

<»««  that  the  Lord  Chief  Justice  acted  on 

^^  principle  that  it  was  not  competent  to 

toe  master  to  allow  further  fees  to  counsel 

Wtt  iurnishine  such  further  statement.     I 

*u4  that  that  is  an  erroneous  principle, 

?f*^  I  therefore  agree  with  the  rest  of  the 

^'^'t  that  this  rule  should  be  absolute. 

Bute  absolute, 

**<**liey8 — Field,  Hoscoe  &  Co.,  for  plaintiflSi ; 
Stibbard  &  Co.,  for  defendant. 
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Easement — Private  TTay,  Enjoyment  oj 
— Covenaiitin  PurcJiase  Deed  for  B/igh4  to 
cofwey — "  Party  or  Privy,*' 

When  a  private  way  is  granted  over  a 
piece  of  land  of  stipulated  dimensions,  the 
grantee  is  not  enOUed  to  the  use  of  every 
square  inch  of  the  surface  of  the  land;  aU 
that  the  grant  confers  upon  him,  is  a 
reasonable  enjoyment  of  the  land  as  a 
road. 

By  an  indenture  dated  V?th  May,  1872, 
to  which  the  defendaAit  was  a  party,  A. 
bought  a  phi  of  ground  for  the  purpose  of 
building  a  house,  and  power  was  given  to 
A,  to  erect  as  part  thereof  a  portico  pro* 
fectmg  into  a  private  road  upon  the  west  side 
thereof  By  an  indenture  dated  2nd 
August,  1872,  to  which  also  the  defendant 
was  a  party,  another  plot  of  ground  was 
conveyed  to  the  plaintiff  with  aright  of  way 
over  the  private  road  before  mentioned, 
which  was  to  be  forty  feet  wide;  and  the 
defendant  covenanted  with  the  plaintiff  that 
he  had  not  "  been  party  or  privy  to  any^ 
thing,**  whereby  the  premises  granted  by 
him  were  or  might  be  "  impeached,  affected, 
or  incumbered  in  title,  estate  or  otherwise 
howsoever**  A,  erected  a  house  upon  the 
plot  of  ground  bought  by  her,  and  built  out 
a  'portico  upon  the  west  side  thereof ;  the 
columns  of  the  portico  stood  in  the  carriage'^ 
way  of  the  private  road ;  the  bases  of  the 
columns  were  five  feet  in  width  and  two  feet 
in  depth: — Held,  that  by  the  indenture  of 
the  2nd  of  August,  1872,  the  plaintiff  was 
entitled  only  to  the  reasonable  enjoyment  of 
a  right  of  way  over  the  private  road,  and  not 
to  the  use  of  every  square  inch  of  the  surface 
of  a  road  forty  feet  wide;  that  the  portico 
did  not  interfere  with  the  reasonable  en  joy  • 
ment  of  the  road  by  the  plaintiff,  that  the 
defendant* 8  covenant  had  not  been  infringed, 
and  that  he  was  not  liable  for  breach 
thereof  in  an  action  at  the  suit  of  the 
plaintiff, 

Semble,  that  if  the  plaintiff* s  enjoyment 
of  the  right  of  way  over  the  private  road 
had  been  interfered  with  by  the  portico,  the 
defendant  UH)uld  have  been,  within  the  mean" 
ing  of  his  covenant,  party  and  privy  to  a 
thing,  which  impeached,  affected  and  in- 
cumbered  the  grant  of  the  right  of  way  to 
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the  plamtiff,  who  might  therefore  have  main' 
tained  an  action  against  the  defendant. 

SPECIAL  CASE. 
Mr.  Mitchell  Henry  at  the  dates  of  the 
execution  of  the  two  indentures  herein- 
after mentioned  was  possessed  of  an  estate 
called  the  Kent  House  Estate,  situate  at 
Kensington,  in  the  county  of  Middlesex, 
and  at  the  dates  aforesaid  had  borrowed 
large  sums  of  money  upon  the  secuiity  of 
the  said  estate  from  the  defendant,  who 
thereupon  became  mortgagee  in  fee  of  the 
said  estate.     In  the  spring  of  the  year 
1872,  Lady  Ashburton  negotiated  with 
Mr.  Mitchell  Henry  for  the  purchase  by 
her  of  a  portion  of  the  said  Kent  House 
Estate,  and  by  indenture  of  the  17th  of 
May,  1872,  the  iK)rtion  of  the  estate  pur- 
chased by  her  was  conveyed  to  Ijcr,  and 
the  defendant  became  a  party  to  such  in- 
denture as  and  being  mortgagee  as  above- 
mentioned.     The  plot  of  land  was  pur- 
chased by  Lady  Ashburton  for  building 
purposes,   and  was  bounded    upon    the 
west  side  by  a  private  road  leading  from 
the  High  lload  in  a  southern  direction, 
and  being  the  private  road  hereinafter  re- 
ferred to.     By  the  said  indenture  Lady 
Ashburton  was   empowered   to   erect  a 
porte-cochere,  or  projection,  on  the  west 
side  of  her  proposed  house,  as  by  the  fol- 
lowing  extinct  from  the  said  indenture 
appears : 

"And  the  said  Mitchell  Henry  doth 
hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenant  with  the  said 
Louisa  Caroline  Lady  Ashburton,  her 
heirs  and  assigns  in  manner  following, 
that  is  to  say,  that  it  shall  be  lawful  for 
the  said  Louisa  Caroline  Lady  Ashburton 
her  heirs  and  assigns,  to  erect  and  main- 
tain a  porte-cochere  or  projection  extend- 
ing from  the  west  side  of  the  said  last- 
mentioned  messuage  or  dwelling-house 
over  the  foot- pavement  of  the  said  private 
road  marked  A.  B. ;  provided  that  the 
plan  of  any  projection  or  projections  bo 
submitted  to  the  said  Mitchell  Henry, 
his  heirs  or  assigns,  and  approved  of  by 
him  or  them." 

The  said  indenture  also  contained  a  co- 
venant by  !Mi\  Mitchell  Henry  in  the  fol- 
lowing terms : 


«  And  further  that  he  tiie  said  MitcheT^ 
Henry,  his  heirs  or  asBigns,  will  befi>: 
the  17th  day  of  January,  1873,  at  his 
their  own  expense  constmot,  pave, 
complete  and  make  fit  for  nse,  and  at 
times  (until  the  burden  thereof  shall ' 
been  adopted  by  some  competent  pa 
authority)  maintain  in  good  repair  a 
vate  road  on  the  western  side  of  the  aj^K^i 
piece  or  parcel  of  ground  first  hersKV- 
before  described  "  (the  plot  of  land  befo^*^ 
mentioned),  "the  site  of  which  priTt-fc^ 
road  is  marked  *  Private  Bead  A.B.,'  ^"^ 
the  said  map  or  plan  drawn  in  the  margC-^ 
of  these  presents,  and  which  said  roar  ^ 
runs  from  the  high  road  leading  fioc:::^ 
Kensington  to  London,  along  the  wester^^ 
boundary  of  the  said  pieoe  or  paroel  t^^ 
ground  first  hereinbefore  described  to  tb--^ 
ground  in  the  rear  of  Montpelier  Squai^^ 
and  will  make  such  road  of  a  width 
not  less  than  forty  feet  throughout  i 
entire  length." 

Previous  to  May  17th,  1872,  th* 
plaintiff  and  his  wife,  who  had  learnt 
the  Kent  House  Estate  was  to  be  sold  i 
building  plots,  were  in  treaty  thronffT^ 
Mr.  Frederick  Sang  with  reference  to  th^ 
purcliase  of  certain  plots  of  land  fonmo  ^ 
l>ortion  thereof,  and  on  the  24th  of  Ma^^ 
1872,  they  entered  into  a  contract  wits 
^Ir.  Mitchell  Henry  for  the  purchap^ 
thereof.  These  plots  were  situate  to 
south  of  the  piece  of  ground  bought 
Lady  Ashburton,  and  access  to  them  w  ^s 
gained  by  the  private  road  running  past  t"^ 
western  side  of  her  proposed  house  whi^c 
has  been  already  mentioned.  The  plots  * 
land  were  conveyed  to  the  plaintiff  ur^^ 
his  wife  by  an  indenture  dated  the  2^^ 
of  August,  1872,  to  which  the  defendtfci  ^ 
such  mortgagee  as   aforesaid 


as 


party.     By  the  said  indenture  of  the 
of  August,  1872,  there  was  amongst  otl^^ 
things  granted  to  the  plaintiff  a  right 
way   over  certain    roads  including 
aforesaid  private  road,  as  follows  : 

"  Together  also  with  full  and  free 
and  hberty  for  the  said  Robert  Cavendir 
Spencer  Clifford,  his  heirs   and 
and  his  and  their  friends,  servants 
workmen,  and  the  respective  tenants 
occupiers  for  the  time  bemg  of  the  u^r- 
pieces  or  parcels  of  land  and  any  buL.^ 
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6  erected  thereoD,  respectively, 
id  eyerj  other  persons  and  per- 
a  benefit  and  advantage  of  the 
rt  Oavendish  Spencer  Clifford, 
ir  assigns,  from  time  to  time, 
limes  hereafter,  at  his  and  their 
pkasare,  and  by  night  and  by 
m  all  purposes  either  with  or 
lorses,  carts  and  carriages,  to 
!«pass  over  and  along  the  roads 
)d  roads  and  ways,  which,  or 
led  directions  whereof,  are  re- 
delineated  on  the  said  plan." 
n  accompanying  the  indenture 
of  August,  1872,  shewed  the 
lad  before-mentioned  marked 
ith  of  forty  feet,  where  it  passed 
frest  side  of  the  piece  of  ground 
Lady  Ashburton. 
the  said  indenture  of  the  2nd 
1872,  the  defendant  covenanted 

lie  said  Peter  Richard  Hoare, 
J  for  himself^  his  heirs,  execu- 
idministrators,  covenant  with 
sbert  Cavendish  Spencer  Clif- 
airs  and  assigns,  that  the  said 
iid  Hoare  hath  not  done,  omit- 
vringly  suffered  or  been  party 
X)  anything,  whereby  the  said 
nreinbefore  expressed  to  be  here- 

gpranted  and  released,  or  any 
•f,  are,  is  or  may  be  impeached, 

incumbered  in  title,  estate  or 
lowsoever,  or  whereby  he  is  in 
indered  from  granting  and  re- 
)  same  premises  or  any  part 
Banner  aforesaid." 

the  24th  of  May  and  the  2nd 

the  plaintiff  had  inspected  tho 
idy  Ashburton's  house,  and  was 
er  intention  to  build  the  said 
ihe  had  a  right  to  do  so  ;  but 
1  she  had  no  suoh  right,  and 
his  purchase  on  the  faith  of 

b  to  the  power  given  to  her  by 
OTO  of  the  17th  of  May,  1872, 
mentioned.  Lady  Ashburton 
I  to  build  a  portico,  which  had 
d  as  high  as  the  frieze  at  the 
aent  of  August,  1872.  The 
I  enclosed  by  a  hoarding  ten 
lat  was  visible  to  any  person 


going  upon  the  works  for  that  purpose. 
The  plaintiff  was  not  aware  until  the 
month  of  September,  1872,  that  the  por- 
tico  had  been  commenced.  The  plan  of 
such  portico  had  been  approved  by  Mr. 
Mitchell  Henry.  The  bases  of  the 
columns  stood  in  the  carriage-way  and 
were  five  feet  in  width  and  two  feet  in 
depth  ;  the  height  of  the  frieze  from  the 
ground  was  sixteen  feet.  A  footway  was 
next  Itftdy  Ashburton's  house  on  its  west 
side  and  ran  underneath  the  portico. 

The  Court  was  to  have  power  to  draw 
all  inferences  of  fact. 

It  was  contended  on  behalf  of  tho 
plaintiff,  but  denied  by  the  defendant, 
that  under  the  circumstances  before  i^- 
pearing  there  had  been  a  breach  of  the  de- 
fendant's covenant  contained  in  the  in- 
denture of  the  2nd  of  August. 

The  question  for  the  opinion  of  the 
Court  was,  whether  upon  the  &cts  stated 
the  defendant  was  liable  to  be  sued  by  the 
plaintiff. 

If  the  Court  should  be  of  opinion  in 
the  affirmative,  then  judgment  was  to  be 
entered  up  for  the  plaintiff,  for  such  sum 
as  H.  A.  Hunt,  of  Parliament  Street, 
Westminster  (or,  fiedling  him,  some  other 
surveyor  to  be  appointed  by  counsel  on 
each  side),  should  determine  to  be  the 
amount  of  damage  sustained  by  the  plain, 
tiff  by  reason  of  the  breach  of  covenant 
as  to  the  right  of  way,  with  costs  of  suit 
according  to  law.  If  the  Court  should 
be  of  opinion  in  the  negative,  then  judg« 
ment  was  to  be  entered  up  for  the  defend- 
ant with  costs  of  suit. 

Philhriekj  for  the  plaintiff  (on  April  27, 
30). — The  question  to  be  determined  in 
this  case  is  whether  there  has  been  a 
breach  of  defendant's  covenant  in  the 
deed  of  August,  1872,  by  which  the  de. 
fendant  having  granted  a  right  of  way  to 
the  plaintiff  covenanted  that  ho  had  done 
nothing  to  impeach  the  same.  In  Sugdeyi'a 
Vendors  and  Purchasers  (14th  ed.),  p.  610, 
after  pointing  out  that  a  covenant  for 
right  to  convey  would  bo  broken  if  the 
seller  had  not  such  right,  and  the  pur- 
chaser need  not  in  that  case  wait  until  he 
be  evicted,  it  is  stated,  "  but  a  covenant 
for  quiet  enjoyment  affords  no  right  of 
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action  imtil  a  diBtnrbanoe:  the  erectioii 
of  a  gate  which  obstmcte  the  ooyenantee's 
necessary  right  of  way,  whether  set  np  by 
right  or  by  wrong,  would  be  a  breach  of 
the  latter  covenant,  for  in  either  case  an 
obstruction  ought  not  to  be  erected 
there."  To  the  same  effect  is  Flatt  on 
Covenants,  pp.  328  and  329,  citing  Andrews 
V.  Paradise  (1)  and  Morris  y.  Edgington 

(2). 

[Lord  Colbeidge,  C.J. — Do  you  say 
that  this  covenant  is  to  be  construed 
with  the  same  strictness  as  in  the  case 
of  an  indictment  for  an  obstruction  of 
the  highway  P] 

Yes.  Fix)bably  the  case  of  Harding  v. 
Wilson  (8)  will  bid  relied  on  for  the  de- 
fendant^ but  that  is  different  from  the 
present  case,  where  a  right  of  way  has 
been  expressly  granted ;  and  in  HawJcins 
▼.  Ga/rhvnes  (4),  it  was  held  that  where 
premises  have  been  conveyed  with  right 
of  way  thereto  it  may  be  a  question  for 
the  jury  what  is  a  reasonable  use  of  such 
right. 

Sir  J,  Karslakef  for  the  defendant. — 
The  true  principle  is  stated  in  Oale  on 
Easements  (4th  ed.),p.  573,  where  it  is  said 
— •"  There  is  a  clear  distinction  as  to  the 
foundation  of  the  right  of  action  for  a 
private  nuisance,  properly  so  called,  and 
an  action  for  the  disturbance  of  an  ease- 
ment," and  at  p.  574—"  It  is  not  every 
interference  with  the  fuIL  enjoyment  of 
an  easement  which  amounts  m  law  to  a 
disturbance ;  there  must  be  some  sensible 
abridgment  of  the  enjoyment  of  the  tene- 
ment to  which  it  is  attached,  although 
it  is  not  necessary  that  there  should  be  a 
total  obstruction  of  the  easement."  Li 
the  present  case  the  plaintiff  has  not 
sustamed  any  substantial  injury.  The 
grant  did  not  amount  to  a  grant  of  a 
right  of  way  over  the  whole  of  the  land, 
but  only  to  a  grant  of  a  convenient  way. 
If  the  plaintiff's  contention  be  right,  the 
mere  erection  of  a  lamp-post  would  be  an 
interference  with  the  grant  and  give  a 


cause  of  action.  Harding  y.  1 
is  directly  in  point,  and  Squire  t. 
(5)  and  Ohtld  v.  Douglas  (6) 
that  the  covenant  would  not  be  1 
such  a  projection  as  the  portL 
case.  Moreover  the  defendani 
party  or  privy  to  the  covenan 
Lady  Ashburton  was  empowere 
the  porte-cochhre  or  portico.  ] 
that  he  executed  the  indentnn 
it  is  contained ;  but  his  execut 
deed  was  merely  a  conveyance  o: 
estate  vested  in  him  as  mortgag 
is  not  responsible  for  the  cot 
Mr.  Mitchell  Heniy,  although 
contained  in  the  same  instnun 
bind  the  latter,  but  not  the  defi 
PhiUmcJe,  in  reply. — ^It  is  del 
defendant  is  responsible  for  a 
venants  in  the  indenture  of  tl 
May,  1872.  The  meaning  of  ' 
"  party  "  and  "  privy  "  may  I 
from  the  judgment  of  Bayley,  J.^ 
v.  MiddUton  (7). 

LoBD  CoLEBiDOE,  C.J. — I  am 
that  the  defendant  is  entitled  tc 
ment  of  the  Court.  The  quesi 
upon  a  covenant  contained  in 
ture  dated  the  2nd  of  August 
which  he  was  a  pariy ;  for  the  li 
in  the  hereditaments  thereby 
was  in  him,  while  the  equitable 
in  Mr.  Mitchell  Henry.  Th 
mentioned  in  this  indenture  was 
tiff,  and  the  hereditaments  were 
with  certain  rights  of  way ;  a: 
to  these  easements  that  the  p 
pute  has  arisen.  No  question  na 
as  to  the  parcels.  The  defei 
venanted  that  he  had  not  don 
not  been  privy  to  doing  anythn 
by  the  premises  in  the  indei 
tained  could  be  in  any  way  im] 
affected;  and  it  has  been  con 
behalf  of  the  plaintiff  that  the  d 
covenant  was  broken  by  the  c 
to  Lady   Ashburton,  dated  tin 


(1)  8  Mod.  318. 

(2)  3  Taunt  24. 

(3)  2  B.  &  0.  96. 

(4)  27  Law  J.  Bep.  (n.s.)  Exeh.  44. 


(5)  lMyL&Cr.459}  8.C.  6Law; 
Chanc.  41/ 

(6)  1  Kay  560. 

(7)  e  B.  &  C.  206. 
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Jfajr,    1872.    It  is  necessary  to  look  at 
the  two    deeds  to  see  whe^er  the  de- 
ftndant  lias  been  party  to  anything,  where- 
by his   oovenant  wiUi  the  plaintiff  has 
been  broken.    The  deed  of  the  17th  of 
]{ay  contains  many   covenants    by  Mr. 
He^^>    one  of  which  is  that  he  will 
inaike,   it    road  on  the    western  side  of 
ihe  P^^oe  of  ground  conveyed  to  the  Lady 
Aakw^^^^^fiion,  of  the  width  of  not  less  than 
forty    ieet;    Lady   Ashburton  was  also 
to  be  Uit  liberty  to  erect  a  porte-cochere, 
The  i^oad  mentioned  in  the  indenture  of 

^  'u^  ^^  ^^y>  ^^  ^^^  ^  ^  enjoyed 

by  ta©  plaintiff  under  the  indenture  of 

the  2xx^  of  August,  and  he  complains  of 

^  poriC'Cochere  as  an   obstruction ;  he 

groouds  his  action  upon  the  assumption 

tbat  he  is  entitled  to  the  use  of  a  road 

^^  feet  wide,  and  that  the  defendant's 

ooTBOaoit  with  him  was  broken  by  the  de- 

ftn^^ut  being  party  to  the  indenture  of 

the  1 7th  of  J&j.    For  the  defendant  two 

points  have  been  urged  before  us — First, 

that  there  has  been  no  interference  with 

the  ir^ht  of  way  granted  to  the  plaintiff; 

MOQU^y,  if  there  has  been  an  interference, 

the  defendant's  oovenant  has  not  been  in- 

6i%ed,  because  he  himself  did  not  erect 

the  alleg^  obfitruction.     The  first  point, 

^  tliere  has  been  no  interference,  is  the 

inore  important;   for  if  there  has  been 

*A  interference,   an  action    for  nominal 

^^n^ages  may  at  all  events  be  maintained. 

I^e  defendant  admits  .that  a  right  of 

^J  bas  been  granted  to  the  plaintiff,  and 

that  Mr.  Henry  was  bound  to  construct 

*  'oad  forty  feet  wide.     The  extent  of 

^  plaintiff's  right  is  to  be  gathered  from 

^  deed,  and  tl^re  is  no  subsolute  grant 

^  «very  part  of  the  road  to  the  plamtiff ; 

ho  has  a  right  in  common  with  other  per- 

^^^  to  go  to  the  land  granted  to  him, 

*Pon  which  he  may  erect  buildings.    It 

J^  pointed  out    during  the  argument 

^^  by  the  terms  of  the  grant  to  the 

P^^tiff  Mr.  Henry  had  a  right  to  set  out 

^  ^uch  of  the  road  as  was  reasonable  for 

^  fi>ot-way  and  a  carriage-way ;  when 

j^^8e  are  set  out,  carriages  and  horses 

^^*8t  be  confined  to  the  portion  assigned 

^  them,  and  no  carriage  or  horse  is  en- 

^Ued  to  go  upon  the  foot-way.     The 

^^aintiff  has  all  that  he  stipulated  for.  His 


counsel  has  urged  that  as  the  columns  of 
the  portico  are  erected  in  the  road,  at  all 
events  the  carriage-way  is  narrowed,  and 
that  the  obstruction  is  appreciable,  al- 
though it  may  be  infinit^imal.  If  the 
soil  of  the  carriage-way  had  been  vested 
in  the  plaintiff  by  a  conveyance  setting 
out  boundaries,  he  might  have  maintained 
an  action  of  trespass  or  ejectment ;  but 
the  grant  to  the  plaintiff  is  not  of  a  piece 
of  ground  but  of  an  easement,  namely, 
a  right  of  way,  and  this  requires  a  dif- 
ferent consideration.  We  are  to  construe 
the  indenture  of  the  2nd  of  August,  ac- 
cording to  the  intention  of  the  parties 
executing  it  to  be  gathered  from  the  deed 
itself.  We  gather  from  the  indenture 
that  there  was  a  conveyance  of  an  ease- 
ment to  be  reasonably  enjoyed ;  for  every 
easement  must  have  some  umit,  and  must 
not  be  enjoyed  to  an  excessive  degree ; 
and  the  plsantiff  has  had  in  the  fullest 
sense  enjoyment  of  all  that  the  deed  pur- 
ported to  convey  to  him ;  he  has  what  he 
bargained  for,  and  the  action  is  not  main- 
tainable.  What  has  been  done  by  Lady 
Ashburton  is  no  interference  with  the 
easement  granted  to  the  plaintiff,  and 
therefore  the  defendant  has  not  committed 
a  breach  of  his  covenant. 

As  the  first  point  fails,  it  is  in  strictness 
unnecessary  to  consider  what  would  have 
been  our  decision  upon  the  second.  But  I 
may  state  that  if  there  had  been  an  inter- 
ference with  the  right  of  way,  we  should 
have  held  that  the  defendant  had  been  privy 
to  it,  for  he  was  party  to  the  indenture  au- 
thorising the  erection  of  the  porte-cochere. 
We  express  this  opinion  inasmuch  as  the 
question  has  been  argued  before  us. 
Hdbson  v.  Middleton  (7)  is  an  authority, 
when  properly  considered,  for  our  view. 
We  should  have  been  against  the  defend- 
ant upon  this  point ;  but  as  we  are  in  his 
favour  upon  the  first  point,  we  give  judg- 
ment for  him. 

Beett,  J. — If  the  only  question  between 
the  parties  had  been  as  to  the  portico,  I 
should  have  been  sorry  that  liti^tion  had 
been  commenced  as  to  so  small  a  matter ; 
but  if  the  dispute  is  as  to  what  the  width  of 
the  road  is  to  be,  a  substantial  question  is 
at  issue.    I  quite  agree  with  my  Lord 
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that  if  the  plaintiff's  rights  have  been  in- 
fringed, the  defendant  wonld  be  liable,  as 
he  was  a  party  to  the  deed  of  the  17th  of 
May. 

The  first  point  relates  to  the  right  to 
use  the  road  which  Mr.  Henry  was  to 
keep  in  repair  until  the  burden  should 
have  been  adopted  by  some  Competent 
public  authority,  which  in  this  case  is  the 
Metropolitan  Board  of  Works.  If  we 
had  been  asked  to  construe  the  grant  so  as 
to  allow  Mr.  Henir  to  narrow  the  road 
to  less  than  forty  ^ct,  I  should  have  he- 
sitated before  admitting  such  a  construc- 
tion, for  by  the  conveyance  to  the  plaintiff 
he  was  to  have  a  right  of  way  over  a 
road  forty  feet  wide,  it  being  described  as 
of  that  width  in  the  map  attached  to  the 
conveyance.  The  road  is  not  his,  the  ex- 
clusive use  of  it  is  not  granted  to  him  ; 
what  was  granted  to  him  was  an  easement 
and  nothing  more.  The  soil  has  not  been 
conveyed  to  him,  but  he  has  the  right  to 
use  a  road  forty  feet  wide.  If  the  soil  of 
the  road  had  been  granted  to  the  plaintiff, 
any  interference  with  it  would  have  been 
actionable  ;  but  where  an  easement  over 
a  road  is  g^ranted,  only  the  reasonable  en- 
joyment of  the  road  passes;  this  seems 
to  be  the  result  of  the  authorities  as  to 
the  difference  between  the  right  to  the 
soil  and  to  an  easement  over  it.  I  guard 
myself  from  saying  that  an  interference 
with  another's  property  is  not  actionable, 
because  the  injury  is  small ;  the  maxim, 
"  de  minimis  non  curat  lex,**  does  not  apply 
to  trespasses  committed  upon  another's 
freehold ;  and  if  the  plaintiff  had  been 
seised  of  the  soil,  I  should  have  been  of 
opinion  that  any  interference  therewith 
would  have  been  actionable,  however 
small  it  might  be.  I  am  of  opinion  that 
there  has  been  no  infringement  of  the 
plaintiff's  reasonable  use  of  the  road,  and 
that  he  has  no  right  of  action.  I  agree 
with  the  Ix)rd  Chief  Justice  that  there 
must  be  judgment  for  the  defendant. 

Denman,  J. — I  agree  with  the  rest  of 
the  Court  as  to  the  second  point,  for  the 
defendant  was  party  to  the  indenture  of 
the  17th  of  May.  As  to  the  first  point,  a 
right  of wav  was  granted  to  the  plaintiff; 
but  on  looking  at  the  grant  it  is  clear 


that  he  is  not  entitled  to  go  over  every 
square  inch  of  the  road,  but  that  he  is 
only  to  have  a  reasonable  use  of  the  right 
of  way.  The  defendant  has  not  infringed 
his  covenant.  The  portico,  which  has 
been  erected,  did  not  prevent  the  plaintiff 
having  the  full  enjoyment  of  all  that  he 
stipulated  for.  The  defendant  is  entitled 
to  the  judgment  of  the  Court. 

LoBD  Coleridge,  C.J.,  added. — In  the 
event  of  the  case  going  to  the  Court  oi 
Error,  we  wish  to  state  that  in  our  opinion, 
there  has  been  no  substantial  infringement^::^ 
of  the  plaintiff's  right  of  way,  even  if  i*^ 
point  of  law  he  is  entitled  to  more  than 
reasonable  user. 

Judgment  for  the  defendanL 


Attorneys — G.  C.  Shomid,  for  the  plaintiff ;^^ 
Bockott  &  Sod,  for  the  defondanU 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Appeal  from  the  Court  of  Commofh  Pleas.' 
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BICHABDSON  V.  STANTOH. 
STANTON  V.  BIGHABDSON. 


Shipping  — Charter-parly — UnfUne^  o^ 
Ship — Refusal  to  load. 


Tlie  charterer  of  a  specified  ship 
entitled  under  the  charter-party  to 
wet  sugar,  and  provided  a  reasonable  ea 
of  that  commodity,  hut  the  ship,  w 
seqiiencc  of  her  pumps  not  being  able  to* 
meet  the  rcquiremenis  of  such  cargo,  tras 
not  reasonably  fit  to  carry  it^  and  th&^ 
defect  as  to  the  pumps  could  only  hate 
been  remedied  after  such  a  lapse  of  time  as 
wotdd  have  frustrated  the  object  of  the  adven- 
lure: — Held  (affirming  the  judgment  of  the 
Court  of  CommonPleas)f  that  the  charterer 
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io  refuse  to  ship  the  cargo,  and  to 
ci4images  for  the  unfitness  of  the 

Ip. 

Tbis  ^was  an  appeal  by  the  defendant 

.  tibe  ftx-st  action  and  the  plaintiff  in  the 

joond    SLctlon,  &om  the  decision  of  the 

yonrt  o^  Common  Pleas,  discharging  a 

nle  nin    obtained  by  him  to  enter  ver- 

liciB  fox*    him  in  both  actions,  or  for  a 

new  iaiskl  in  both  actions.     The  actions 

were  cross  suits  by  the  charterers  (Rich- 

ardsons)    and  owner  (Stanton)  of  a  ship. 

They  w^xe,  substantially,  the  one  for  not 

providing  a  fit  and  proper  ship,  the  other 

for  not      loading  or  reloading  a  fit  and 

proper   ciargo.     The   proceedings   in  tho 

Commoxx  Pleas  are  reported  in  41  Law  J. 

Bep.  (h.s.)  C.P.  180,  where  the  answers 

of  the  Jury  to  the  questions  put  by  the 

Judge  a.ti  the  trial,  the  arguments  and  the 

judgments  are  set  out.     In  addition  to 

the  facta  there  mentioned,  the  following 

««°^terial  to  be  here  stated. 

-^tiiough  in  the  charter  party  a  clause 

^"^  ^serted   that  "  in  and  during    the 

*^^9e  the  master  shall  take  all  proper 

laatia  to  keep  the  vessel  tight,  staunch 

"^^stirong,  well  manned  and  found,  and  in 

^^^y  way  fitted  and  provided  for  the 

fuj?^/'  it  did  not  contain  a  stipulation 

,     the  ship  should  be  tight,  staunch 

ji  ^     strong,  and  every  way  fitted  for 

g^Voyage  at  the  time  of  loading  the 

^?^.  The  captain  signed  bills  of  lading, 

Q^  ^^ein  it  was  stated  that  31,794  bags 

jlj^  *^gar  had  been  shipped  in  good  order 

jp^T"    well  conditioned  upon  the  Isle   of 

iQ^^^^tj  and  were  "  to  be  delivered  in  the 

^  ^  good  order  and  well  conditioned  (all 

Q^^gcrs   and   accidents  of  tho   seas  ex- 

^Ptcid)  "  at  the  port  of  discharge.     The 

oK^^^^  took  all  the  steps  in  his  power  to 

»    ^^n  new  pumps  for  the  Isle  of  Wight, 

^^     was    unable   to  do  so   until    eight 

"r^J^ths  had  elapsed,  when  he  procured 

^.^  fitted  up  in  the  vessel  new  pumps 

^  Y*^  sufficient  power  to  clear  the  ship's 

,  ^*^  from  the  liquid  which  had  accumu- 

*^^^^  there,  as  well  as  to  keep  the  ship 

^^^i*  from   any  fresh    drainage   froin  a 

^^'^  of  wet  sugar. 

-4..  L,  Smith,  for  the  appellant. — It  may 
be  taken  as  conceded  by  tho  charterers, 


that  the  ship  Isle  of  WigM  was  at  the 
time  of  loading  able  to  carry  every  kind 
of  cargo  to  any  part  of  the  world,  except 
wet  sugar.  In  the  charter-party  there 
was  no  express  warranty  as  to  the  sea- 
worthiness of  the  ship  at  the  time  of  load- 
ing. There  was  no  statement  that  the 
ship  "  being  tight,  staunch,  strong  and 
every  way  fitted  for  the  voyage,"  should 
proceed  to  her  port  of  loaddng,  as  is 
usual  in  charter-parties.  The  omitted 
words,  when  inserted,  constitute  a  condi- 
tion precedent,  and  their  omission  makes 
a  great  difference  in  the  position  of  the 
parties.  The  master  undertook  to  do  all 
he  could  to  keep  the  vessel  seaworthy 
during  the  voyage,  but  this  promise  is 
not  a  condition  precedent  binding  upon 
the  owner. 

[CooKBUEN,  C.J. — ^The  express  stipula- 
tion, that  the  vessel  shall  be  seaworthy 
when  the  contract  of  affreightment  comes 
into  force,  only  expresses  wliat  the  law 
implies  when  it  is  omitted.  Bbamwell, 
B. — How  could  the  terms  of  the  bill  of 
lading  as  to  the  safe  delivery  of  the  cargo 
bo  complied  with,  if  the  ship  was  unsea- 
worthy  at  tho  time  of  loading  P] 

It  is  contended  for  the  appellant  that 
the  quantity  of  wet  sugar  to  be  shipped 
ought  to  have  been  measured  by  ascer- 
taining how  much  could  be  put  on  board 
without  rendering  the  ship  unpeaworthy. 

[Bramwell,  B. — The  captain  received 
the  cargo.  It  follows  from  your  argu- 
ment that  he  ought  not  to  have  allowed 
it  to  be  shipped.] 

No  warranty  can  be  implied  where  the 
parties  have  expressed  in  words  the  war- 
ranty by  which  they  mean  to  be  bound 
— Dicksoii  V.  Zizinia  (1),  and  therefore 
the  express  undertaking  as  to  the  sea- 
worthiness of  the  ship  during  the  voyage 
excluded  any  warranty  by  implication 
that  she  should  be  fit  to  load  the  cargo. 
Further,  tho  charterers  were  bound  to 
wait  until  the  ship  was  provided,  as  she 
at  last  was,  with  proper  pumps. 

[Beam WELL,  B. — How  can  the  ship- 
owner get  over  the  twelfth  finding  of 
the  jury,  that  the  captain  was  not  able 

(1)10  Com.  B.  Rep.  602 ;  8.  c  20  Law  J.  Rep. 
(n.s.)  C.P.  73. 
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to  make  the  yessel  fit  for  the  yoyage 
within  snch  a  time  as  wonld  not  naye 
frustrated  the  object  of  the  adyentnre  ?] 

The  charterers  might  haye  proyided  a 
cargo  of  some  other  article  specified  in 
the  charter  party,  and  therefore  the  ob- 
ject of  the  adyentnre  was  not  frus- 
trated. 

[Melloe,  J. — The  adyentnre  was  fims- 
trated  as  to  the  charterers'  option  under 
the  contract  of  afireightment.] 

Sir  J.  B,  Karslake  was  not  called  upon 
to  argue  for  the  respondents. 

COCKBUEW,  C.J.  —  Judgment  in  both 
actions  must  be  giyen  for  the  respond- 
ents. If  it  had  been  proyed  that  the 
stipulation  as  to  the  yessel  being  sea- 
worthy at  the  time  of  loading  was  pur- 
posely omitted  from  the  charter-party, 
it  might  haye  been  proper  to  consider  the 
effect  of  leaying  it  out.  As  the  eyidencc 
stands,  the  shipowner  contracted  to  carry 
a  cargo  of  wet  or  dry  sugar,  because, 
although  in  the  charter-party  sugar  is  at 
first  mentioned  in  general  terms  only,  yet 
afterwards,  in  fixing  the  rates  of  freight, 
sugar  both  wet  and  dry  is  specified. 
Upon  the  ship's  arriyal  at  the  port  of 
loading,  her  owner  was  bound  to  carry 
wet  or  diy  sugar  at  the  charterers*  option. 
Wet  sugar  was  tendered  and  shipped; 
it  was  then  found  that  the  yessel  was  in 
danger,  because  her  pumps  were  not  able 
to  cope  with  the  drainage  from  the  cargo. 
This  defect  was  occasioned  by  the  fault  of 
the  shipowner,  who  failed  to  meet  the 
exigency  of  the  contract  entered  into 
by  him.  That  is  a  plain  statement  of 
the  legal  result  flowing  from  the  facts 
arising  in  the  case.  The  cargo  was  dis- 
charged, and  the  ship  was  at  last  ren- 
dered fit  to  carry  wet  sugar ;  but  eight 
months  elapsed  before  she  was  provided 
with  proper  pumps.  Part  of  the  cargo 
was  damaged,  owing  to  the  insufl&ciency 
of  the  pumps.  The  judgment  of  the 
Court  of  Common  Pleas  was  right,  and 
must  be  affirmed. 

Bramwell,  B. — ^I  am  of  the  same  opi- 
nion. The  charterers  were  not  bound  to 
find  a  second  cargo  after  the  ship  had 
been  fitted  with  proper  pumps,  and  the 


jury  haye  found  that  the  objc 
adyentnre  was  frustrated. 

Mellor,  J.,  Cleasbt,  B.,  Poi 
and  Ahphlett,  B.,  concurred. 

Judgment  c 


Attorneys — Sham,  CrosBman  &  GroBen 

Sellant ;  Waltons,  Bubb  &  Waltoo, 
ents. 


1874.    I  POPE  {wppelUmt)  v.  tr 
May  28.  j  (jespondeni) . 

Adulteration  of  j^oo<2— 35  ^ 
c,  74.  8,  3 — Sale  of  Article  as  a; 
ture. 

The  second  section  of  the  AdvU 
Food  Act,  1870  (35  ^  36  Vici.  c. 
poses  a  penalty  on  a  person  wh 
unadulterated  an  adulterated  arUc 
and  the  third  section  enacts  tha 
who  shall  sell  any  article  of  food  * 
the  same  to  have  been  mixed  with 
substance,  with  intent  fraudulen 
crease  its  weight  or  bulk,  and  wJu 
declare  such  admixture  to  any  j 
thereof,  before  delivering  the  sami 
other,  shall  bo  deemed  to  have  sold 
terated  article  of  food  "  under  th 
Held,  that  a  person  commits  no  p 
offence  under  tlie  third  section^  if  I 
come  under  the  second  section^  hy. 
adulterated  article  as  unaduUerai 

Semble,  that  the  third  section 
require  the  seller  of  an  admixture 
the  ingredients  of  such  adnfUxtuk 
'purchaser, 

[For  the  report  of  the  above 
43  Law  J.  Rep.  (n.s.)  M.C.  129. 
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GITNN  V.  BOBERTS. 


— Authority  of  Master —  Ship^a 
Ties — Liability  of  Owner  upon  Con- 
Supplies  to  Ship  in  Foreign  Port^ 
gent  has  been  appointed. 

ie     -^^taster  of  a  ship  has  no  power  to 

^e     -^Ke  owner's  credit  for  requisite  sup- 

)i  io     ihe  ship  in  a  foreign  port,  at  which  a 

oenC     ^ent  for  her  has  been  appointed; 

id  A     ^hip-chandler  who,  in  ignorance  of 

kere^ein^  an  agent  at  the  port,  furnishes 

joods  or  advances  money  for  the  ship*s  use 

vpoACEn  order  given  by  the  master  without  the 

owner* «  authority,  cannot  recover  the  price  of 

^  goods  or  the  amount  of  the  loan  from  the 

wpn«r,  if  at  the  time  of  supplying  the  goods 

^  didvancing  the  money  he  had  the  means  of 

'"K^iMjf  that  an  agent  able  and  wiUing  to 

f^fnithwhat  was  requisite  for  ihe  ship  had 

^^^^  appointed  by  the  owner  to  act  at  ihe 

foreign  port, 

Qiuere,  whether  a  merchant,  who  being 
•*  "invincible  ignorance'*  of  the  appoint- 
*^  of  an  agent,  furnishes  requisite  sup- 
f^  to  a  snip  upon  an  order  given  by 
^^  moiter  toithout  the  owner's  sanction, 
*••*  recover  the  price  thereof  from  the 
^*»«r/    Semble,  that  he  cannot 

^^  declaration  contained  common 
*^4b  for  money  lent  and  advanced  to, 
^  paid,  laid  out  and  expended  for  the 
^  ^  the  defendant  at  his  request,  for 
^"'^^  Bold  and  delivered,  for  work  done 
^  >>E^aterials  provided,  for  interest,  and 
"^^oiiej  due  npon  accounts  stated. 
P^^s — ^Except  as  to  98Z.,  first.  Never 
?^<=«d ;  second.  Payment.  As  to  98Z., 
J**^  Payment  into  Court, 
'^^^^xxder  of  issue  npon  the  first  and 
^^i  pleas. 

^*^^  cause  came  on  for  trial  at  the  sit- 
^  in  London,  after  Trinity  Term, 
^»  before  Bovill,  C.J.,  and  a  special 
Ti  ^^d  the  following  appear  to  be  the 
^f^^al  fiicts  of  the  case. 
^"^^  plaintiff  was  a  ship-chandler,  re- 
f^'^  at  Quebec  in  the  dominion  of  Ca- 
p^  «nd  the  defendant  was  a  merchant 
^_^  shipowner,  resident  at  Liverpool, 
tiie  year  1871  he  was  the  sole 
Sbbibb,  43.— O.P. 


owner  of  the  ship  Aracana ;  she  was  dis- 
patched upon  a  voyage  to  Quebec,  under 
the  command  of  Charles  Morrison,  and 
was  consigned  by  the  defendant  to 
Messrs.  Boss  &  Co.,  of  that  port,  who 
were  likewise  appointed  the  defendant's 
agents  for  disbursing  her.  The  Aracana 
arrived  at  Quebec  on  the  12th  of  Octo- 
ber,  1871,  and  during  her  stay  there 
her  captain  contracted  a  debt  with  the 
plaintm  for  goods  supplied  and  cash  ad- 
vanced  for  the  ship's  use.  Payment  of 
this  debt  was  demanded  of  the  defend- 
ant, who  refused  to  liquidate  it  on  the 
ground  that  MoiTison,  the  master,  had  no 
authority  from  the  defendant  to  contract 
the  above-mentioned  debt  as  his  agent. 
The  master  obtained  sums  of  money  ftx)ni 
Boss  &  Co.,  but  in  his  accounts  he  debited 
himself  with  a  greater  amount  than  the 
sums  received  from  them;  the  surplus 
above  the  sums  obtained  from  Boss  & 
Co.  had  not  been  returned  by  the  de- 
fendant. It  was  proved  that  Boss  & 
Co.  had  funds  in  hand  wherewith  to 
supply  necessaries  to  the  Aracana,  and 
that  they  would  have  been  quite  ready 
to  make  all  proper  advances  for  her 
use.  It  was  admitted  by  the  plaintiff 
that  he  had  abundant  means  of  finding 
out,  before  supplying  the  goods  and 
advancing  the  money,  that  Boss  &  Co. 
were  the  consignees,  and  authorised  to 
supply  the ,  Aracana  with  all  that  was 
required. 

In  answer  to  questions  put  by  the 
learned  Judge,  the  jury  found  that  the 
plaintiff  before  and  at  the  time  of 
making  the  advances  and  supplying 
the  goods,  did  not,  in  fact,  know  that 
Boss  &  Co.  had  the  means  and  authority 
to  furnish  the  ship  with  everything 
required  for  her  use,  and  that  he  did 
not,  in  fact,  know  that  they  were  acting 
as  her  agents  ;  but  that  he  ought  in  the 
ordinary  course  of  business  to  have  ascer- 
tained whether  there  was  an  agent  to  pro- 
vide advances  and  supplies.  The  jury 
were  further  of  the  opinion  that  the 
debt  sued  for  by  the  plaintiff  was  in  re- 
spect of  things  reasonably  necessary  for 
the  ship,  but  that  Morrison,  contrary 
to  his  instructions,  obtained  them,  or 
the  money  to    pay  for  them,  from  the 
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plaintiff;  they  found  a  verdict  for  the 
plaintiff  for  llSZ.  beyond  the  snm  paid 
into  Court. 

A  role  was  obtained  to  enter  a  verdict 
for  the  defendant,  pursuant  to  leave  re- 
served, on  the  ground  that,  on  the  facts 
proved  and  found  by  the  jury  and  ad- 
mitted, the  defendant  was  not  liable  in 
point  of  law  for  any  part  of  the  plaintiff's 
claim,  or  beyond  the  sum  paid  into  Court. 

J".  P.  Benjamin  and  Wamudd  shewed 
cause. — The  plaintiff  was  unaware  that 
the  captain's  authority  was  limited  by  the 
&ct  of  there  being  agents  for  the  Aracana 
at  Quebec ;  he  is  therefore  entitled  to  re- 
cover for  necessaries  supplied  for  the 
ship's  use.  In  Qrani  v.  Norwarj  (1),  the 
judgment  of  the  Court  was  deUvered  by 
Jervis,  C.J.,  and  after  remarking  that 
masters  of  vessels  have  a  general  autho- 
rity to  sign  bills  of  lading  with  respect  to 
goods  put  on  board,  and  that  if  a  more 
limited  authority  is  given  a  party  not  in- 
formed of  it  is  not  affected  thereby,  pro- 
ceeds to  cite  the  following  passage  from 
Smithes  Mercantile  Law^  p.  59 — "  The 
master  is  a  general  agent  to  perform  all 
things  relating  to  the  usual  employment 
of  his  ship,  and  the  authority  of  such  an 
agent  to  perform  all  things  vsual  in  the 
line  of  business  in  which  he  is  employed 
cannot  be  limited  by  any  private  order  or 
direction  not  known  to  the  party  dealing 
with  him."  Therefore,  it  is  immaterial 
for  the  plaintiff's  case  that  the  captain, 
Morrison,  ought  to  have  obtained  every 
thing  required  from  Boss  &  Co. 

[Brett,  J. — In  Grant  v.  Norway  (1)  the 
question  was,  whether  the  master  of  a 
ship  signing  a  bill  of  lading  for  goods 
which  have  never  been  shipped,  is  to  be 
considered  as  the  agent  of  the  owner  in 
that  behalf,  so  as  to  make  the  latter  re- 
sponsible. The  principle  recognised  by 
that  decision  does  not  seem  to  go  further 
than  this ;  namely,  the  captain  has  autho- 
rity to  sign  bills  of  lading  when  the  goods 
mentioned  therein  are  on  board  the  vessel, 
and  this  authority  cannot  be  limited  by 

(1)  10  Com.  Bt  Rep.  665 ;  s.  c.  20  Law  J.  Hep. 
(k.8.)  C.P.  03. 


any  secret  instructions  fix>m  i 
owner.  In  the  present  case  tii 
advanced  and  the  goods  snpplii 
plaintiff  were  "necessaries"  m 
that  the  Ara^xina  required  tib 
could  they  have  been  deemed  ' 
ries  "  if  the  defendant  himself  ] 
at  Quebec  ?  The  owner  of  a  ve 
bo  liable  for  "  necessaries  "  obti 
her  at  a  foreign  port,  althougl 
have  secretly  given  peremptory 
tions  to  the  master  not  to  buy 
although  there  may  be  an  ageni 
who  either  is  insolvent  or  r 
supply  them ;  but  Boss  &  Co.  ' 
vent,  and  were  willing  to  fnmisfa 
with  everything  required  whilst 
lying  at  Quebec.] 

The  plaintiff  was  not  bound  t< 
whether  an  agent  had  been  a 
for  the  Aracana ;  the  law  as  to  ' 
"  necessaries  "  for  an  in&nt  h 
bearing  upon  the  present  case,  a 
action  against  an  infant  for  4h< 
necessaries  furnished  to  him,  en 
the  plaintiff  as  to  the  defendant'f 
stances  is  not  a  condition  precede 
right  to  recover — BrayshawY^  Et 
Even  in  a  home  port  as  well  as  a 
one  the  master  has  implied  autl 
borrow  money  for  the  necessar 
the  ship  if  the  owner  is  absent 
communication  with  him  can 
without  great  prejudice  and 
Johns  V.  Simons  (3).  A  shipc 
liable  for  necessary  repairs  donel 
by  the  master's  order,  and  the  w< 
cessary  "  means  such  as  are  fit  i 
per  for  the  vessel  upon  her 
and  such  as  a  prudent  owner 
if  present,  would  order — Webstei 
hamp  (4). 

[Beett,  J. — That  case  is  not  i 
it  merely  explains  a  part  of  the 
attached  by  law  to  the  term  " 
ries."      In  Arthur  v.   Barton  (. 

(2)  6  Bing.  N.C.  231 ;  s.  c.  8  Law  J. : 
C.P.  153. 

(3)  2  Q.B.  Rep.  425. 

(4)  4  B.  &  Aid.  362. 

(5)  6  Mee.  &  W.  138 ;  s.  c.  9  La^ 
(n.8.)  Exch.  187. 
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Innger,  C.B.,  in  deliyeriDg  the  jadraient 
'k^  Court  of  Exchequer,  said — "  Under 
»   general  authority  which  the  master 
f    A  ship  has,  he   may  make   contracts 
cl  do  all  things  necessary  for  the  due 
<1  proper  prosecution  of  the  voyage  in 
liich  the   ship   is   engaged.     But  this 
^vi.t;horiiy  does  not  usuaUy  extend  to  cases 
'^y^Yauere  the  owner  can  himself  personally 
^-xxt^erfere,  as  in   the  home  port  or  in  a 
povi  in  which   he   has  beforehand  ap- 
pointed an  agent  who  can    personally 
^Uktcrfere  to  do  the  thing  required."   In 
^^tMclaehlan  on  Merchant  Shipping^  p.  133, 
m4   is  said  that — ''the  law  throws  upon 
'^lie  person  seeking  to  recover  for  mgney 
^^Tanoed  or  supplies  fomished,  the  bur- 
den of  shewing  tiiat  they  were  necessary 
for  the  ship  at  the  time."] 

The  opmion  expressed  by  the  Court 
of  Exchequer  in  the  passage  cited  from 
-^^rikur  Y,  Barton  (6)  was  an  obiter  diC' 

[Bbxtt,  J. — In  Madachlan  on  Mer* 
chant  Shipping^  p.  131,  it  is  stated  on  the 
Authority  of  Arthur  v.  Barton  (5)  that, 
*^  in  cases  where  the  owner,  or  his  agent, 
^s  at  the  port  of  the  ship's  anchorage. 
Or  80  near  to  it  as  to  be  reasonably  ex- 
pected to  interfiere  personally,  the  mas- 
'^^^  cannot,  without  special  authority  for 
^^^^  purpose,  pledge  the  owner*s  credit 
for  tne  ship's  necessities."] 

That  proposition  is  erroneous.  The 
xnaster  is  a  general  agent  for  the  owucr 
Bristifw  V.  Whitinore  (6). 

[Brett,  J. — The  master  is  an   agent 

obtain  "necessaries."] 

The  extent  of  the  master's  authority 
■38  been  enlarged  by  several  cases  de- 
cided since  Arthur  v.  Barton  (5),  of 
"wliich  instances  may  be  found  in  WiU 
^^t€mton  V.  Page  (7)  and  Edwards  v. 
-2Zii»ett  (8).  The  goods  supplied  and 
"^Jhe  money  advanced  by  the  plaintiff 
^w-ere  proved  to  be  necessaries,  and  there- 
fore Maekintoeh  v.  Mitcheaon  (9)  is  not 

_  (8)  9  H.L.  Gas.  891 ;  8.  c  81  Law  J.  Eep.  (n.s.) 
Chant  467. 

(7)  1  Car.  &  E.  681. 

,  (8)  14  Com.  B.  Rep.  107 ;  a.  c.  23  Law  J.  Hep. 

\*a)CP  8 

,  (»)  4  Eidu  Rep.  175;  s.  c  18  Law  J.  Rep. 

(vj.)£zdi.88d. 


an  obstacle  in  his  way.  Webster  v. 
Seekamp  (4),  already  cited,  appears  to 
have  been  recognised  and  adopted  in 
The  AUxaiider  (10)  and  The  lUga  (11). 
In  McCready  v.  Thorn  (12)  it  was  held 
that  one  part  owner  of  a  ship  may  bind 
the  others  in  the  absence  of  any  known 
limitation  upon  his  authority  or  ex- 
pressed dissent  upon  the  part  of  the 
other  owners,  for  necessaries  and  supplies 
suitable  and  proper  for  the  ship ;  and 
the  decision  appears  to  have  proceeded 
upon  the  ground  that  a  part  owner  has 
the  same  authority  as  the  master.  Fur- 
ther, the  defendant  has  ratified  the  con- 
tract of  the  master  with  the  plaintiff,  for 
the  defendant  must  have  gathered  from 
the  master's  accounts  that  he  had  ob- 
tained money  from  other  persons  than 
Boss  &  Co.,  and  the  defendant  has  not 
repudiated  the  loan  by  returning  the 
difference  to  the  plaintiff. 

0.  Bussell  and  A,  Cohen^  in  support 
of  the  rule. — In  Williams  and  Bruce*8 
Adm,  Prac.f  p.  38,  it  is  said  that^  "  to 
render  a  bottomry  bond  valid  the  neces- 
sity must  be  twofold;  not  only  must 
there  bo,  as  we  have  seen,  a  necessity 
for  obtaining  supplies  in  order  to  pro- 
secute the  voyage,  but  also  a  necessity 
for  raising  the  money  by  hypothecation 
arising  from  the  impossibility  of  obtain- 
ing it  in  any  other  way."  The  same 
rule  holds  good  when  the  owner  is  sued 
in  an  action  nt  law  for  goods  supplied 
for  his  ship's  use.  On  behalf  of  the 
plaintiff  it  has  been  contended  that  the 
debt  contracted  by  Morrison  was  in- 
curred in  respect  of  "necessaries;"  but 
the  question,  whether  the  money  ad- 
vanced and  the  goods  supplied  by  the 
plaintiff  were  "necessaries,"  depends 
upon  the  question  whether  it  was  "  neces- 
sary "  for  the  master  to  enter  upon  the 
contract  with  the  plaintiff.  It  has  not 
been  proved  to  have  been  compulsory 
upon  the  master  to  pledge  the  owner's 
credit,  for  Ross  &  Co.  would  have  fur- 


(10)  1  W.  Rob.  346. 

(11)  41  Law  J.  Rep.  (jf.s.)  Adm.  39  ;  s.  c.  Low 
Rep.  3  A.  &  £.  616. 

(12)  eSickela  (New  York  Court  of  Appeals) 
461. 
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Bished  tho  ship  with  everythiBg  required 
for  her  use. 

Brett,  J. — ^The  plaintiff  supplied  at 
Quebec  to  the  captain  of  the  defendant's 
ship  goods  and  monej,  which  for  the 
purposes  of  our  judgment  may  be  taken 
to  have  been  necessaries  in  tho  sense  that 
tho  Aracana  could  not  have  safelj  sailed 
from  that  port  without  them.  Ross  & 
Co.  had  been  appointed  by  the  defendant 
agents  for  the  ship  during  her  stay  at 
Quebec.  It  is  clear  that  they  had  been 
supplied  with  sufficient  funds,  and  had 
been  instructed  to  advance  whatever 
money  might  be  required  for  her  use; 
moreover,  they  were  wiHing  and  able 
to  furnish  everything  proper  to  equip 
her  for  a  voyage.  The  captain  fraudu- 
lently gave  orders  to  the  plaintiff,  and 
I  may  here  remark  that  fraud  in  him 
is  immaterial :  the  plaintiff  is  an  innocent 
party,  he  was  wholly  unaware  that  Ross 
&  Co.  were  the  ship's  agents,  and  was 
not  acquainted  with  them ;  but  the  jury 
have  found  that  the  plaintiff  might  have 
easily  ascertained  who  were  the  agents  for 
the  Aracana,  The  defendant  is  sued  upon 
an  alleged  contract  entered  into  by  the 
master  for  the  repayment  of  money  ad- 
vanced and  for  the  price  of  goods  sup- 
plied. It  has  been  urged  as  one  of  the 
points  in  favour  of  the  plaintiff  that  tho 
defendant  must  be  taken  to  have  rati- 
fied the  captain's  contract,  because  in 
effect  he  received  part  of  the  money 
advanced  by  the  plaintiff:  but  it  was 
incumbent  upon  the  plaintiff  to  shew 
that  tho  defendant  at  the  time  of  re- 
ceiving the  money  knew  that  it  came 
from  the  plaintiff ;  and  it  was  not  identi- 
fied  as  cash  obtained  from  him,  and 
knowledge  of  the  circumstances  under 
which  it  was  advanced  was  not  brought 
home  to  the  defendant.  There  was  no 
evidence  that  the  defendant  ratified  the 
contract  of  tho  master.  The  circum- 
stances proved  in  this  case  are  of  an 
ordinary  character.  The  captain  had  no 
express  authority  to  enter  upon  a  con- 
tract with  tho  plaintiff,  but  it  has  been 
alleged  that  he  had  an  implied  authority. 
Now  tho  master  of  a  ship  has  implied  au- 
thority to  bind  the  owners  to  pay  money 


only  when  necessity  compels  him  topl^ 
their  credit.  1£  he  borrowB  money  in  *% 
name,  the  ship  must  be  lying  in  a  - 
where  he  cannot  get  funds  ftom. 
owners  or  from  an  agent  recogniaec 
them ;  if  he  buys  goods  they  must  be : 
sonably  necessary  for  the  ship  ;  but 
mere  circumstance  of  stores  beinj^ 
quired  for  her  use  does  tot  in  itself  ?r 
rant  him  in  ordering  them  npon  credit  i 
must  be  shewn  to  have  been  Teasonal 
requisite  to  buy  them  by  pledging  t 
owners'  credit.  If  the  master  is  in  a  i 
reign  port,  where  he  is  destitute  of  fan 
and  where  there  is  neither  an  owner  x 
an  agent,  reasonable  necessity  mav  ei 
to  obtain  what  is  requisite  npon  the  c 
dit  of  the  owners :  but  if  the  vessel  is  i 
home  port,  where  tho  owners  canbe  eai 
communicated  with,  or  if  she  is  in 
foreign  port,  where  they  are  personal 
with  means  and  funds  enabling  them 
furnish  her  with  what  is  wanted,  thein 
ter  has  no  power  to  bind  the  owners*  c 
dit,  and  upon  such  facts  a  jury  ongbttc 
directed  that  it  cannot  be  requisite  tot 
master  to  contract  debts  in  the  owm 
name.  A  similar  rule  is  to  be  oboen 
when  the  vessel  lies  in  a  port  for  wh 
an  agent  has  been  appointed.  After  he 
accepted  the  duty  of  supplying  the  vesi 
he  stands  in  the  place  of  the  owne 
it  is  no  longer  necessary  for  the  mai 
to  contract  debts  on  account  of  the  si 
and  his  discretion  is  taken  away  faj 
presence  of  the  agent.  This  seems  to 
sound  law,  and  is  supported  by  the  B 
lish  decisions.  Arthur  v.  Barton  (51 
the  leading  case  upon  this  subject^  i\ 
always  quoted  with  approbation,  and ! 
never  been  questioned ;  it  is  adopted 
the  text  books.  Before  a  creditor 
supplies  to  a  vessel  in  a  foreign  port  * 
recover  from  the  owners,  he  mnst  sb 
first,  that  the  things  obtained  by  the  u 
ter  for  the  ship's  use  were  such  as  a  ji 
dent  owner  would  order  if  hewerepresc 
secondly,  that  neither  the  owners  nor 
agent  appointed  by  them  were  presen 
the  port ;  if  the  plaintiff  fiuls  in  pro\ 
cither  of  the  foregoing  conditions,  he  i 
to  establish  a  contract  binding  npon 
owners.  I  agree  with  the  passages  fi 
Maclachlan  on  Merchant  Shipping,  wl 
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n  the  ooarse  of  the  argament. 
len  of  proof  lies  upon  the  credi- 
niiBt  shew  that  in  the  port  where 
fas  lying  no  agent  had  been  nomi- 
tib  aathority  to  snpplj  the  ship  ; 
B  not  make  this  ont,  he  does  not 

the  anthority  of  the  captain  to 
its  for  the  ship's  nse,  and  he  is 
kled  to  hold  the  owners  liable. 
which  I  have  mentioned  is  in 
oe  with  the  law  administered  in 
t  of  Admiralty  as  to  hypotheca- 
)  holder  of  a  bottomry  bond  mnst 
hority  in  the  master  to  execute 
liability  of  the  shipowner  nnder 
iistnunent  is  extensive,  and.it  is 
re  to  establish,  not  only  that  the 
as  indispensable  for  the  prosecn- 
le  voyage,  and  that  neither  the 
or  an  agent  appointed  by  him 
he  port  where  the  ship  was  lying, 
that  by  no  other  means  than  a 
r  bond  could  the  requisite  funds 
«  A  similar  limitation  exists  as 
ower  of  the  master  to  sell  a  pe- 
Dargo ;  in  order  to  justify  the  sale 
in  mast  be  unable  to  communi- 
i  the  owner  of  it — Tlie  OratUtt^ 
I.  It  has  been  argued  that  the 
jpe  of  the  creditor  whether  the 
an  agent  in  the  port  where  she 
1^  is  material,  but  the  weight  of 

authorities  is  to  the  effect 
knowledge  is  immaterial.  I  have 
est  respect  for  the  high  attain- 
Dr.  Lusbiugton  as  to  all  matters 
1  with  maritime  law,  but  I  cannot 
t  the  opinion  which  he  expressed 
^aUhful  (14)  is  sustainable.  He 
have  thought  that  if  a  person 
g  money  or  furnishing  supplies 
lel's  use,  be  in  a  state  of  "invin- 
norance  as  to  the  existence  of  an 
*  her  in  the  port  where  she  is 
may  by  a  bottomry  bond  reco- 
oan  and  the  value  of  the  goods 
owner  ;  that  is  certainly  a  novel 
t  of  the  law.  However  that  may 
idmitted  by  the  plaintiff  in  the 
»se  that  he  had  abundant  means 
g  oat  that  Boss  &  Co.  were  the 

\  Bobinson  250. 

Law  J.  Rop.  (K.B.)  Prob.  M.  &  A.  81. 


8hip*8  agents  at  Quebec,  and  therefore  it 
is  unnecessary  to  consider  whether  the 
opinion  expressed  by  Dr.  Lushington  in 
The  Faithful  (14)  be  correct.  I  think 
that  the  decision  in  McOready  v.  Thorn 
(12)  does  not  derogate  from  the  autho- 
rity of  Arthur  v.  Barton  (t5).  So  soon  as 
it  was  established  that  Ross  &  Co.  had 
been  appointed  agents  for  the  Aracana^ 
and  that  they  had  undertaken  that  duty, 
and  were  willing  and  able  to  fulfil  it,  the 
late  Lord  Chief  Justice  of  this  Court 
ought  to  have  held  that  there  was  no  case 
to  go  to  the  jury.  Therefore  this  rule  must 
be  made  absolute  to  enter  a  verdict  for  the 
defendant. 

Denman,  J. — I  am  of  the  same  opinion. 
The  only  doubt  arising  in  my  mind  was 
occasioned  by  the  &yct  that  the  opinion 
expressed  by  Lord  Abinger  in  Arthur  v. 
Barton  (5),  and  rehed  upon  by  the  pre- 
sent defendant  was  not  in  point  for  the 
decision  in  that  case ;  but  it  has  been 
adopted  as  a  correct  statement  of  the 
law  in  the  text-books.  In  Maude  and 
Pollock  on  Merchant  Shipping,  p.  112 
(3rd  ed.),  in  treating  of  the  power  of  the 
master  to  bind  the  owners,  the  following 
doctrine  is  laid  down :  "  This  implied  au- 
thority does  not,  however,  usually  exist 
in  cases  in  which  the  owner  can  himself 
personally  interfere,  as,  forinstance,  when 
the  ship  is  in  a  port  where  the  owner  re- 
sides, or  at  which  he  has  beforehand 
appointed  an  agent."  It  appears  to  have 
been  taken  as  settled  law  that  the  owner 
is  not  liable  on  a  contract  made  by  the 
master  for  the  ship's  use  if  an  agent  was 
present  at  the  port;  and  the  question 
which  has  usually  arisen  is,  whether  there 
was  any  other  person  who  in  point  of  fact 
was  better  qualified  than  the  master  to 
contract  for  what  the  vessel  needed.  If 
an  agent  for  the  ship  has  been  appointed, 
clearly  he  is  the  proper  person  to  supply 
what  is  wanted  to  enable  the  ship  to  pro- 
ceed upon  her  voyage,  and  the  master  is 
not  warranted  in  contracting  debts  upon 
her  account.  This  view  is  consistent  with 
the  cases  cited  before  ns,  and  it  foUows 
that  the  defendant  is  not  liable  in  the  pre- 
sent action.  It  is  unnecessary  to  discuss 
any  other  point.     In  my  opinion  no  evi- 
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dence  existed  of  ratifioaiion  by  the  de- 
fendant. Whether  the  opinion  of  Dr. 
Lushington  expressed  in  The  Faithful 
(14)  be  or  be  not  oorrect  we  need  not 
now  consider,  for  the  plaintiff  had  ample 
means  of  finding  oat  that  Boss  &  Co. 
were  agents  to  the  Aracana,  and  wore 
willing  and  able  to  famish  what  was 
needed.  In  any  point  of  view  the  de- 
fendant is  entitled  to  have  the  verdict 
entered  for  him. 

Rule  absolute. 


Attorneys — StoTens,  Wilkinson  &  Harries,  for 
plaintiff;  Field  &  Koscoe,  agents  for  Batoson 
&  Co.,  Liverpool,  for  defendant. 


1874. 
May  8 


.} 


JAMES  V,  HENDERSON. 


Parliamentary  Election — Petition  again  at 
Return  of  Candidate — Scrutiny — Inspect 
Hon  of  Marked  Eegister, 

Leave  to  inspect  the  marJced  register  of 
voters  will  he  granted  under  the  Ballot 
Act,  1872  (35  ^  36  VicL  c.  33),  schedule 
1,  part  1,  rule  42,  whether  the  petllion 
against  tlie  return  of  a  catididate  at  a  par^ 
liame7itary  election  does  or  does  not  pray 
for  a  scrutiny. 

This  was  a  petition  nnder  the  Parlia- 
mentajy  Elections  Act,  1808,  against  the 
retam  of  the  respondent  for  the  city  of 
Dnrham.  The  petition  charged  bribery 
and  treating,  bat  did  not  pray  for  a 
soratiny. 

A  rale  was  obtained  calling  npon  the 
respondent  to  shew  caase  why  the  clerk 
of  the  Crown  in  Chancery  shonld  not  be 
at  liberty  to  open  a  certain  sealed  packet 
alleged  to  contain  the  marked  register  of 
voters  for  the  city  of  Dorham,  and  pesmit 
the  petitioner  and  respondent  respect- 
ively, or  their  agents,  to  inspect  such 
marked  register,  and  take  copies  of  the 
same  (if  required),  npon  paying  for  the 


same,  the  clerk  of  the  Crown  in  C 
taking  care  that  no  other  papers  i 
said  marked  register  be  inspeeied 

McKellar  now  shewed  cause. — 1 
plication  oaght  not  to  be  grant 
scrntiny  is  prayed  for  in  the  petiti 
therefore  it  is  useless  for  the  pe 
to  inspect  the  marked  register.  I 
Y.Jolliffe  (No.l)  (1)  a  scrutiny  wai 
for,  aad  therefore  Uie  decision  in  t] 
is  distinguishable. 

A.  L.  BmUhy  in  support  of  the  n 
not  caUed  upon  to  argue. 

Lord  Coleridge,  C.J. — This  is 
clear  case.  By  the  Ballot  Act^  1 
&  36  Vict.  c.  33),  schedule  1,  piarl 
42,  all  the  documents  used  at  a 
mentary  election  except  the  balloi 
and  the  counterfoils  are  to  be  < 
public  inspection ;  and  therefore  1 
ties  to  an  election  petition  ougl 
allowed  to  see  the  marked  ] 
and  that  whether  a  scrutiny  is  c 
claimed. 

Brett,  J.,  concurred. 

Denman,  J. — In  Stowe  v.  JoUifft 
(1)  the  Court  were  of  opinion  \ 
marked  register  being  by  law  open 
lie  inspection,  the  fact  of  its  hayi 
included  in  the  same  package  y 
counterfoils  and  the  ballot  papei 
not  to  prevent  it  from  being  p 
to  any  person  wishing  to  see  it 
decision  is  in  point  here.  I  wai 
of  opinion  in  that  case  that  lea^ 
spect  the  marked  register  ougl 
given,  and  my  view  of  the  law 
matter,  as  expressed  in  that  case, 
unaltered. 

Ruleabi 


Attorneys — J.  Crowdy,  agent  for  Tiott 
Bishop  Auekland,  for   petitioners ; 
&  Ford,  agents  for  W.  Marshall  &  Stm, 
for  respondents. 


(1)  Ante,  p.  173, 
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raWILL  «•  CHEETHAH. 


JSm^^ideMS  —  Plea  to  Jurisdiction  in 
ITa  j/cn^f  Oaurtj  London — Dishonour  of  BUI 
of  .S^^Dchange — Proof  of  Cause  of  Action 
nr£tH£n  ike  City  of  London. 


an  action  in  the  Mayor^s  Courts  Lon^ 
mipon  a  biU  of  eaochange  for  less  tlian 
&0^.  hy  indorsee  against  acceptor^  the  de* 
f^B^^^UmU  pleaded  to  the  Jurisdiction  of  the 
0€>n^ri ;  at  the  trial  the  hiU  was  produced 
<*^x2  yfas  found  to  he  payable  at  Smith, 
^^^yns  j*  Smiths;  a  witness  proved  that 
^n^ithj  Payne J^  Smiths  carried  on  business 
^*^  the  city.  There  was  no  evidence  where 
tH^  &tB  was  drawn,  accepted  or  indorsed  ;— 
^I^ldl,  thai  the  plea  to  the  jurisdiction  ad- 
^'^iti^  mereiy  the  dishonour  of  the  biU 
^^^^tt^where^  that  the  above  circumstances 
^^^^^tituled  no  proof  of  dishonour  within  the 
^^ty  pf  London,  and  that  there  was  no 
^*^*Weiicg  that  part  of  a  cause  of  action  ac- 
^^"M  egg  io  the  plainlW  within  the  jurisdiction 
Pf  the  MayoT^s  Courts  pursuant  to  the 
•™**Jf <>»''•  Court  of  London  Procedure  Act, 
1BS7  (20  ^  21  Vict.  c.  dvii.),  s.  12. 

^bis  was  an  action  in  the  Mayor's 
Courts  London.  The  plaintiff  declared 
^pon  a  eoneessii  solvere,  and  the  particulars 
*^*fctod  the  claim  to  be  for  the  amount  of 
P^^xieipal,  noting,  and  interest  due  upon 
^^^o  defendant's  acceptance,  dated  the  9th 
^^  I>eoember,  1878,  m  fevonr  of  J.  Nield, 
j^^^j.  endorsed  by  him  to  the  plaintiff. 
J^^^^  som  claimed  in  the  particulars  was 
1«<.  14.. 

^lie  following  is  a  copy  of  the  plea— 
**  And  the  defendant  in  his  own  proper 
comes  and  says  that  this  Court 
i  not  to  have  or  take  further  cogni- 
of  this  action,  because  he  says  that 
supposed  causes  of  action,  and  each 
erery  of  them,  accrued  to  the  plain- 
oat  of  the  jurisdiction  of  this  Court 
not  in  the  parish  of  St.  Helen,  Lon- 
er elsewhere  within  the  jurisdiction 
%his  Courts  and  that  the  defendant  did 
dwell,  nor  did  he  carry  on  business 
the  City  of  London  or  the  liberties 
^^rreof  at  the  time  when  this  action  was 
t^  nor  did  he  dwell  nor  did  he 
on  his  bosinees  there  at  any  time 


within  six  calendar  montiis  next  before 
the  time  when  this  action  was  brought, 
nor  did  the  cause  of  action  either  wholly 
or  in  part  arise  within  the  said  city  or 
the  liberties  thereof,  and  this  the  defend- 
ant is  ready  to  verify,  wherefore  he  pra^s 
judgment  whether  this  Court  can  or  will 
take  further  cognisance  of  this  action." 

The  defendant  resided  at  Stockport,  in 
Cheshire. 

At  the  trial  in  the  Mayor's  Court  the 
bill  was  produced  and  was  found  to  be 
payable  at  Smith,  Payne  &  Smiths.  The 
only  witness  called  gave  the  following 
evidence — "  I  know  the  city.  Smith, 
Payne  &  Smiths  carry  on  business  in  the 
city."  It  was  contended  for  the  plain- 
tiff that  as  the  only  plea  went  to  the 
jurisdiction,  the  drawing,  accepting,  and 
dishonour  of  the  bill  were  admitted,  that 
the  dishonour  was  a  sufficient  cause  of 
action,  and  that  it  was  proved  to  have 
taken  place  within  the  city  by  the  pro- 
duction of  the  bill  payable  at  Smith, 
Payne  &  Smiths,  and  by  the  evidence 
that  this  firm  carried  on  business  in  the 
city.  A  verdict  was  thereupon  entered 
for  the  plaintiff  in  the  Mayor's  Court. 

A  rule  was  obtained  in  this  Court  to 
shew  cause  why  the  verdict  found  in  the 
Mayor's  Court,  for  the  plaintiff,  should 
not  be  set  aside,  and  instead  i^ereof  a 
nonsuit  be  entered  in  the  cause  pursuant 
to  leave  reserved,  on  the  ground,  first, 
that  there  was  no  evidence  adduced  at 
the  trial  in  support  of  the  plaintiff's 
claim ;  secondly,  that  there  was  no  evi- 
dence on  the  part  of  the  plaintiff  that  the 
cause  of  action  arose  within  the  juris- 
diction of  the  Mayor's  Court  of  London. 

Kemp  shewed  cause. — ^It  is  admitted 
that  in  point  of  fiEtct  the  bill  sued  upon 
was  drawn  and  accepted  at  Stockport  in 
Cheshire.  But  as  this  is  an  objection  to 
the  jurisdiction  of  the  Mayor's  Court 
taken  by  a  defendant,  the  plaintiff  need 
only  prove  that  a  part  of  the  cause  of 
action  arose  in  the  city  of  London — ^the 
Mayor's  Court  of  London  Procedure  Act, 
1867  (20  &  21  Vict.  c.  dvii.),  s.  12.  It  is 
therefore  immaterial  where  the  bill  was 
drawn,  accepted,  or  indorsed,  for  it  was 
proved,  as  the  plaintiff  submits,  that  it 
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was  diBbonoured  within  the  city :  in  fact 
the  drawing,  acceptance,  indorsement, 
and  dishonour  were  admitted  upon  the 
record,  for  the  plea  to  the  jnrisdiction 
does  not  deny  that  the  cause  of  action 
alleged  in  the  declaration  happened 
Bomewliere^  but  merely  avers  that  it  did 
not  occur  within  the  jurisdiction  of  the 
Mayor's  Court.  The  bill  speaks  for  itself: 
it  shews  that  it  was  payable  at  Smith, 
Payne  &  Smiths,  and  the  witness  called 
at  the  trial  deposed  that  this  firm  carried 
on  busiuess  in  the  city ;  these  facts,  taken 
in  conjunction  with  the  admissions  con- 
tained in  the  plea  to  the  jurisdiction, 
establish  that  the  bill  was  dishonoured 
within  the  city.  This  is  all  that  under  the 
before-mentioned  statute  the  plainti£f  is 
bound  to  shew,  and  nothing  more  need 
be  proved  to  enable  him  to  succeed. 

Lewis  Olyn,  who  was  instructed  to 
support  the  rule,  was  not  called  upon  to 
argue. 

Lord  Colbeidgb,  C.  J. — ^I  am  of  opinion 
that  this  rule  must  be  made  absolute.  It 
may  be  assumed  that  the  plea  to  the 
jurisdiction  admits  that  the  circumstances 
forming  the  plaintifiTs  claim  took  place 
somewhere^  and  merely  denies  that  they 
happened  within  the  city  of  London.  It 
was,  however,  necessary  for  the  plaintiff 
to  prove  that  part  of  the  cause  of  action 
arose  within  the  jurisdiction  of  theMayor's 
Court,  and  no  attempt  has  been  made  to 
establish  that  the  Rawing,  acceptance, 
or  indorsement  took  place  in  the  city ;  in 
fact  it  is  not  denied  that  the  bill  was 
drawn  and  accepted  at  Stockport.  Pre- 
sentment for  payment  and  dishonour 
of  a  bill  may  be  a  material  part  of  the 
cause  of  action,  so  as  to  give  jurisdiction 
to  the  Mayor's  Court  if  they  occur  in 
London  ;  but  the  question  here  is,  whether 
at  the  trial  sufficient  evidence  was  ad- 
duced that  payment  of  the  bill  was  re- 
fused in  the  city.  Granted  that  the  plea 
to  the  jurisdiction  admits  presentment 
for  payment  and  dishonour  in  some  place, 
the  plaintiff  gave  no  proof  that  the  bill 
was  presented  at  Smith,  Payne  &  Smiths', 
AS  against  the  defendant  the  dishonour 
may  have  taken  place  anywhere.  Upon 
this  ground  the  rule  to  enter  a  nonsuit 
ought  to  be  made  absolute.     Probably 


the  defendant  is  entitled  to  on 
on  the  ground  that  formal 
ought  to  have  been  g^ven,  \ 
Payne  &  Smiths  mentioned 
were  the  identical  firm  pn 
carrying  on  business  in  the  citj. 
at  the  trial  could  hardly  assam 
of  law,  that  the  partners  in  thi 
the  persons  mentioned  in  tl 
my  opinion  some  evidence 
them  ought  to  have  been  laic 
jury. 

Beett,  J. — I  also  am 
that  the  rule  must  be  mad 
The  plaintiff  was  bound  to  pi 
material  part  of  the  cause  of  i 
within  the  city.  Now  th< 
drawn  and  accepted  in  Stock 
sibly  it  may  be  assumed  tl 
Payne  A  Smiths  mentioned 
were  the  firm  proved  at  the 
carrying  on  business  in  the  c 
don  ;  but  it  was  necessary  for 
to  give  direct  evidence  that  tl 
tion  and  dishonour  took  place 
jurisdiction  of  the  Mayor's  C 
quite  consistent  with  the  admi 
inferred  from  the  plea  to  the  j 
and  with  the  bill,  and  with  t 
at  the  trial,  that  the  bill  mai 
presented  for  payment  to  the  d 
Stockport.  No  proof  was 
anything  which  could  be  deem 
cause  of  action  occurred  i 
The  proposition  contended  f( 
of  the  plaintiff  really  amom 
namely,  that  the  mere  prodm 
bill  being  on  its  face  payabl 
Payne  &  Smiths  was  evidei 
honour  within  the  jurisdiot: 
Mayor's  Court. 

Denman,  J. — I  express  : 
whether  Smith,  Payne  A  Si 
tioued  on  the  bill  may  be  ass* 
matter  of  law,  to  be  identio 
firm  proved  at  the  trial  to  b 
on  business  in  the  city  of  Lone 
the  other  question  I  Agree  wit 
Chief  Justice  and  my  brother 

Rule 

Attorneys — Do  Jersey  &  MicUem, 
Fritchaid,  Englefield  &  Co.,  for  < 
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ce — Verbal  Promise  coniempora^ 
th  hut  collateral  to  Written  Agree* 
^ontract  concerning  Land — Statute 
(29  Car.  2.  c.  3),  a.  4. 

fhe   ^^e/endant  demised  to  the  plaintiff  a 

stfiKF  ^r^  in  an  unfinished  state^  by  a  xorit" 

^  o/jn^^manL  Before  and  ai  the  time  of  the 

lainJl\jff^*s  signing  the  agreement  the  defend^' 

irAter^€iUy  promised  the  plaintiff  to  put  the 

xaasv^^e  into  a  condition  fit  for  habitation, 

haff^^t  the  things  which  the  defendant 

nxdefloak  to  do  upon  the  messu^e  was  the 

wnitrttction  of  a  water-closet.    In  an  aC' 

\m  for  the  breach  of  the  defendants  prO" 

miM  to  put  the  messuage  into  a  condition 

ii  for  habitation, — Held,  that  the  defend* 

onf  I  verbal  promise  to  finish  the  messuage 

wu  collateral  to  the  written  lease;    that 

^indffiice  of  the  promise  was  admissible  at 

(he  tried;  and  that  the  defendants  under' 

^'"9  to  build  a  water-closet  in  tJie  mes- 

•■flje  was  not  a  contract  for  an  interest  in 

•^  within  the  fourth  section  of  the  8ta^ 

r*®  cf  Frauds^  and  therefore  need  not  be 

^^^riUng. 

*  ^he  declaration  stated,  that  in  consi- 

^^'^tion  the  plaintiff  wonld  become  tenant 

^  certain  rent  to  the  defendant  of  a 

^'^ain  honse,  and  would  erect  certain 

^^tires  and  other  things    therein,   the 

*^  honse  being  then  within  the  juris- 

^ion  of   tho    Metropolitan  Board   of 

Orks,  and  to  which  said  house  divers 

^atcs  for  promoting  and  securing  the 

>lic  health  of  the  metropolis  then  and 

*myB  thereafter  applied,  and  whereof 

defendant  was  then  owner  within  tho 

ining  of  the  statutes  aforesaid,  to  the 

mt  and  purpose  that  the  plaintiff  as 

mt  to  the  defendant  of  tho  said  house 

lid  dwell  therein  with  his  familv,  ser- 

s  and  lodgers,  and  that  the  plaintiff 

Id  carry  on  in  the  said  house  the 

or  business  of  a  provision  dealer, 

ifendant  promised  tho  plaintiff  that 

•old  do  all  things  required  to  bo 

by  the  owner  of  any  house  erected 

the  jurisdiction  aforesaid  after  the 

*  of  the  statutes  aforesaid  for  pro- 

and  securing  the  public  health  as 

d ;  and  further  that  he,  the  do- 

uiiEs,  48.— C.P. 


fendant,  would  perform  find  do  all  things 
necessary  to  make  the  said  house  wind 
and  water-tight,  and  reasonably  fit  for 
habitation  as  aforesaid,  and  (trade  fixtures 
excepted)  for  the  carrying  on  of  business 
as  aforesaid.  And  the  plaintiff,  relying 
on  the  said  promise  and  promises  of  the 
defendant,  became  and  was  tenant  to  the 
defendant  of  the  said  house,  with  the  in- 
tent and  for  the  purposes  aforesaid,  and 
so  continued  for  a  long  time ;  and  all 
conditions  were  fulfilled,  and  all  things 
happened  and  were  done,  and  all  times 
elapsed  on  the  part  of  the  plaintiff  neces- 
sary to  entitle  the  plaintiff  to  have  the 
said  promises  performed  by  the  defend- 
ant, and  nothing  happened  or  was  done 
to  disentitle  the  plaintiff  therefrom  :  Yet 
the  defendant  would  not  do  all  or  any 
things  by  the  statutes  aforesaid  required 
as  aforesaid,  and  did  not  nor  would  per- 
form and  do  all  things  necessary  to  mako 
the  said  house  wind  and  water-tight  and 
reasonably  fit  for  habitation,  and  for  the 
carrying  on  of  business  as  aforesaid,  but 
therein  wholly  made  default ;  and  by  rea- 
son of  such  default  the  said  house  be- 
came fetid,  unwholesome,  damp  and  dan- 
gerous to  the  health  of  the  plaintiff  and 
other  persons  dwelling  therein  and  re- 
sorting thereto  as  customers  of  the  plain- 
tiff in  the  business  aforesaid,  and  by 
reason  of  the  said  house  being  and  be- 
coming and  continuing  fetid,  unwhole- 
some, damp  and  dangerous  to  health  as 
aforesaid,  the  plaintiff  was  greatly  hin- 
dered and  damnified  in  the  carrying  on 
of  his  said  business,  and  divers  persons, 
customers  of  the  plaintiff  in  the  said 
business,  ceased  to  deal  with  him,  or  to 
resort  to  the  said  premises,  and  divers 
other  persons  refused  and  ceased  to  be 
lodgers  of  the  plaintiff,  and  divers  mem- 
bers of  tho  plaintiff's  family  became  and 
wore  sick  and  disordered,  and  the  plain- 
tiff incurred  medical  and  other  expenses 
in  and  about  endeavouring  to  cure  them 
of  the  said  sickness  and  disorders,  and 
the  plaintiff  lost  divers  sums  of  money 
spent  by  him  in  preparing  and  fitting 
the  said  house  for  the  said  purposes  of 
the  business  aforesaid,  and  in  moving  his 
goods,  stock-in-trade  and  other  things 
into  and  out  of  the  said  premises,  and 
divers  other  sums  paid  by  him,  under 
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Totesty  for  iho  rent  of  tho  said  premises, 
md  was  and  is  otherwise  injured. 

Pleas. — 1.  Denial  of  the  defendant's 
promise. 

2.  Denial  of  the  breaches. 

Joinder  of  issue. 

The  cause  came  on  for  trial  before 
Keating,  J.,  at  the  sittings  during  Easter 
Term,  1874,  and  the  following  were  the 
material  facts — 

By  a  memorandum  of  agreement,  dated 
the  17th  of  September,  1873,  the  defend- 
ant let  to  tho  plaintiff  a  messuage  for  the 
term  of  three  years  from  that  day,  at  the 
yearly  rent  of  6bL  Tho  agreement,  which 
was  signed  by  both  parties,  contained  tho 
following  stipulation :  "  The  said  Samuel 
Mann,  his  executors  or  administrators, 
shall  and  will,  from  time  to  time  during 
the  period  that  he  or  they  shall  continue 
to  occupy  the  said  shop,  messuage  or 
tenement  under  this  agreement,  keep  re- 
paired at  his  or  their  own  expense  all 
tho  windows,  window-shutters,  doors, 
locks,  fastenings,  bells  and  all  other  fix- 
tures in,  upon  and  belonging  to  the  said 
premises,  and  all  the  internal  and  ex- 
ternal wood,  iron  and  stone  work,  and 
so  leave  same  at  the  end  of  the  said 
term." 

At  the  time  of  tho  negotiations  for  let- 
ting tho  messuage  it  was  in  an  unfinished 
condition,  and  before  and  at  tho  time  of 
signing  tho  agreement  the  defendant  ver- 
bally promised  the  plaintiff  that  if  the  lat- 
ter would  become  his  tenant,  proper  drains 
should  be  put  in,  the  water  laid  on,  a 
water-closet  built  and  the  messuage  alto- 
gether finished  fit  for  habitation  ;  but  this 
stipulation  by  the  defendant  was  not  in- 
serted in  the  written  agreement. 

The  plaintiff  accordingly  entered  into 
possession,  but  the  defendant  failed  to 
fulfil  his  verbal  promise  above  mentioned. 
The  roof  leaked,  tlie  water  was  not  laid 
on  for  about  tliree  weeks  ader  the  plain- 
tiff's entxy,  the  bad  drainage  caused 
offensive  smells,  and  the  water-closet  was 
not  completed.  The  plaintiff  suffered 
damage  of  the  kind  mentioned  in  the 
declaration.  Keating,  J.,  asked  the  jury 
whether  the  defendant  had  undertaken  to 
complete  the  messuage  in  the  way  and 
to  the  extent  the  law  required  as  to  sani- 
tary matters.    The  jury  found  a  verdict 


for  the  plaintiff,  with  25L  damageSi 
being  reserved  to  the  defendant  to  mor 
to  enter  the  verdict  for  him. 

H.  T.  06U  now  moved,  pnrsnant  to  th 
leave  reserved,  on  the  nonnd  that  th 
verbal  promise  was  inadmissible  in  ev 
donee,  it  being  contemporaneona  with 
contradictory  of  the  written  agreement 
demise.    He  also  moved  for  a  new  t~^ 
on  the  ground  that  the  defendant's 
miso  as  to  building  the  water-closet 
a  contract  as  to  an  interest  in  land^  ^ 
ought  therefore  to  have  been  in  writi-]: 
pursuant  to  the  fourth  section  of  the 
tute  of  Frauds. — The  Judge  onght 
have  rejected  the  evidence  as  to  the 
fondant's  alleged  verbal  promise,  for 
aUowing  it  to  be  laid  before  the  jn 
enabled  the  plaintiff  to  add  by  par 
term  to  the  written  demise. 

[Lord  Coleridge,  C.J. — How  can 
unreasonable  in  point  of  law  that  b 
should  be  an  additional  contemporaoL' 
promise  by  the  defendant  at  the  tim 
signing  the   lease?     Denmah,  J. — ' 
written  lease  is  conclusive  as  to  all  r 
stipulations  contained  therein,  bnt 
parties  were  at  liberty  to  add  verbally  ai.^ 
term  consistent  with  the  written 
The  proposition  relied  npon  for  the 
fendant  is  new  to  me.] 

When  the  evidence  of  the  verbal  i*. —   - 
miso  was  admitted,  it  disclosed  an  unde^^  ^ 
taking  to  do  things  required  to  be  doi^^- 
by  a  building  owner  within  the  metr*^*^ 
lis  —  The   Metropolis  IManagement  Ac9 
1853  (18  &  19  Vict.  c.  120,  ss.  75,  81^  - 
Tho  ^[otropoUtan  Building  Act^  1855  (H 
&  10  Vict.  c.  122,  s.  19).    Apart  fio^ 
these  Acts  the  law  will  not  imply  snch^ 
contract  by  a  landlord  as  that  alleged 
the  declaration  ;  thus  in  Ohappell  v.  dt 
gory  (1),  it  was  held  that  in  the  absen 
of  any  agreement  on  the  subject  a  pen 
who  agrees  to  take  a  hoose  must  takr 
as  it  stands,  and  cannot  call  on  the  ler 
to  put  it  into  a  condition  which  make 
fit  for  his  living  in.     In  Hart  v.  Wit 
(2)  it  was  decided  that  there  was  n^ 
plied  warranty  on  a  lease  of  a  bor 
of  land,  that  it  is  or  shall  be  reasr 

(1)  34B«iT.  250. 

(2)  12  Mec.  &  W.  68;  0.C.  13  Law 
(2r.8.)  Ezch.  129. 
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for  habiiatioii,  obcnpation  or  cnltiya- 
;  and  that  there  is  no  contract,  still 
a  condition,  implied  by  law  on  the 
mise  of  real  property  only,  that  it  is 
for  the  purpose  for  which  it  is  let.  In 
Ax^cordanoe  with  this  principle  of  law  it 
'^  uu  determined  in  Sutton  v.  Temple  (3), 
"t^list  on  a  demise  of  land  or  the  vesture 
o^  land  (as  the  eatage  of  a  field)  for  a 
specific  term  at  a  certain  rent,  there  is  no 
uxi.pUed  obligation  on  the  part  of  the  les- 


»T  that  it  shall  be  fit  for  the  purpose  for 
"OT^liich  it  is  taken.  These  authorities 
c^onclnnvely  establish  that  no  daty  was 
by  the  common  law  upon  the  de- 
»Tidant  as  landlord  to  make  the  messuage 
t^  for  the  habitation  of  the  plaintiff  and 
*  B  &mily. 

[Dsnuv,  J. — Granted  that  a  duty  is 
Lot  impofled  upon  a  lessor  by  the  common 
^w  to  pat  a  house  into  a  habitable  con- 
ditkm,  surely  an  express  promise  by  him 
"^o  finish  a  messuage  is  valid.  What  is 
^li.e  objection  in  point  of  law  to  an  under- 
t»i.king  of  that  kind  P] 

WaUii  Y.  lAUeU  (4)  may  be  relied  upon 

\3fy  the  plaintifiT,  but  it  is  distinguishable ; 

^or  in  that  case  the  inference  of  fact  was 

t^Hat  the  oral  arrangement  was  intended 

to  BQspend  the  written  agreement,  and 

z&ot  as  a  defeasance.     But  in  the  present 

section  all  the  obligations  of  the  defend- 

ciAt  as   landlord    were   ascertained    by 

tlie  lease  in  writing,  and  the  alleged  pro- 

'^om  was  an  attempt  to  impose  by  parol 

e-vidence  a  heavier  burden  upon  him  than 

tliat  contained  in  the  written  agreement. 

^foreover,  the  promise  to  build  a  water- 

p^<>8et  related  to  land,  and  ought  to  have 

*^^ft  in  writing. 

,^^ioBD  CoLBBTDOE|  C.J — I  am  of  Opinion 
^^WB  ought  to  refuse  the  rule  asked 
^^*  The  defendant  was  possessed  of  a 
^^l^lnage,  and  being  the  owner,  was 
J^^J'Uid  by  the  provisions  of  certain  Acts 
iHurliament  relating  to  the  management 
the  metropolis  to  do  certain  things 
the  messuage  could  be  deemed  to 
tit  for  habitation.    He  let  the  house 

r^(^)  12  Mee.  ^  W.  52;  b.  c.  18  Law  J.  Kep. 
V^.a.S  Btth.  17. 

(4)  11  Com.  B.  Bep.  N.a.  860 ;  s.  c.  81  Lew  J. 

^  («J.)0^.  loa 


to  the  plaintiff  by  a  written  agreement, 
and  in  the  present  action  has  been  sued 
upon  a  verbal  promise  made  to  the  plain« 
tiff  that  the  requirements  of  the  before- 
mentioned  statutes  should  be  complied 
with.  At  the  trial  the  defendant  relied 
upon  the  written  agreement  as  being  the 
sole  evidence  of  the  terms  upon  which 
the  plaintiff  was  to  hold  the  house,  and 
it  has  been  contended  that  proof  of  the 
verbal  promise  ought  not  to  have  been 
allowed.  It  has  been  further  urged  that 
the  undertaking  to  build  the  water- 
closet  was  a  promise  concerning  land, 
and  therefore  ought  to  have  been  in  writ- 
^"&»  pursuant  to  the  fourth  section  of  the 
Statute  of  Frauds.  The  facts  established 
at  the  trial  have  been  read  to  us,  and 
the  substance  of  the  evidence  is,  that  the 
defendant  as  landlord  verbally  promised 
to  do  certain  things  to  bring  the  house 
into  a  condition  fit  for  habitation.  This 
seems  a  distinct  agreement,  quite  colla- 
teral to  the  written  demise.  No  satisfac- 
tory answer  was  given  to  my  brother 
Denman*s  pertinent  question  as  to  the 
legality  of  the  promise,  when  it  has  been 
made  in  express  terms ;  and  if  an  agree- 
ment like  that  verbally  entered  into  by 
the  defendant  can  be  lawfully  concluded, 
the  evidence  of  the  defendant's  under- 
taking was  properly  received  at  the  trial, 
although  it  was  omitted  from  the  written 
lease.  Therefore,  upon  the  first  point, 
there  will  be  no  rule.  The  further  ques- 
tion which  has  been  raised  in  the  course 
of  the  argument  before  us  must  also  be 
decided  against  the  defendant.  An  agree- 
ment to  build  a  water-closet  cannot  in 
any  light  be  an  agreement  concerning 
land.  Upon  both  the  points  relied  upon 
by  the  defendant's  counsel  the  rule  must 
be  refused. 

Beett,  J. — ^The  result  of  the  evidence 
seems  to  be  that  the  plaintiff  declined 
to  become  tenant  to  the  defendant  un- 
less the  latter  would  put  the  messuage 
into  a  condition  fit  for  habitation,  and 
would  comply  with  the  requirements 
of  the  statutes  relating  to  the  manage- 
ment of  the  metropolis.  This  agree- 
ment was  verbally  arrived  at  before  the 
execution  of  the  lease  in  writing,  and 
before  the  entir  of  the  plaintiff  pursu- 
ant to  the  demise.    It  did  not  relato  to 
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tilings  to  be  done  from  time  to  time 
daring  the  term,  but  it  was  an  indepen- 
.dent  verbal  undertaking,  and  evidence  of 
it  was  properly  laid  before  the  jury.  I 
am  clearly  of  opinion  that  the  contract  to 
build  the  water-closet  did  not  relate  to 
an  interest  in  land  within  the  fourth  sec- 
tion of  the  Statute  of  Frauds.  Upon 
*  both  grounds  tlio  rule  must  be  refused. 
Denman,  J. — I  am  of  the  same  opinion. 
I  think  that  the  evidence  of  the  verbal 
promise  did  not  vary  the  written  agree- 
ment.  The  defendant's  undertaking  was 
collateral  to  the  lease,  and  when  once  the 
evidence  was  admitted,  it  was  for  the 
jury  to  consider  whether  the  contract 
alleged  in  the  declaration  had  been  proved. 
There  was  some  evidence,  and  we  ought 
not  to  interfere  with  the  verdict  upon 
either  ground  suggested  by  the  defend- 
ant's counsel. 

Eule  refused  (5). 


Attorneys  ~W.  F.  Stokes,  for  plaintiflf ;  Bonnott  & 

Co.,  for  defendant. 


Mav  8     I  BOBINSON  t\   BMANUEL. 

ProhthUion — Gaiise  of  Action — Mayor's 
Court,  Lofidon — Costs, 

TJie  defendaivtyfor  valuable  consideration, 
endorsed  to  the  plaintiff  a  cheque  for  lOL, 
payahle  at  a  hanh  in  the  city  of  London ; 
the  cheque  was  dishonoured  upon  presenta^ 
iictn;  the  indorsement  was  at  S.,  in  York' 
shire,  TJie  plaintiff  having  sued  in  the 
Mayor's  Court,  London,  to  recover  the 
amount  of  the  cheque,  the  defendants  at- 
tomey  applied  to  this  Court  for  a  prohi' 
hition : — Held,  that  the  dishonour  of  the 
cheque  unthin  the  city  of  London  did  not 
give  tlie  Mayor's  Court  jurisdiction,  that  a 

(5)  See  Morgan  v.  Griffiths,  40  Law  J.  Rop. 
(y.s.)  Exch.  4G ;  and  as  to  adding  by  parol  a  term 
to  a  written  agreement,  see  Malpaa  v.  The  London 
and  South  Western  BaUway  Company,  35  Law  J. 
Bop.  (k.8.)  G.P.  166. 


prohibiiim  oughi  io  isiue^  and  thai  Otf 
plicantfor  the  same  vhu  enUUed  Io  oofto. 

This  was  a  rule  obtained  on  behalf  • 
Joel  Emanuel,  to  shew  cause  why  a  writ 
prohibition  should  not  issue  to  the  Mayoa 
Court,  London,  against  farther  p 
ings  in  the  above-mentioned  action, 
the  ground  that  the  cause  of  action 
not  arise  within  the  jurisdiction,  nor 
parties  reside  within  the  jurisdictio 
that  Court,  and  why  the  plaintiff 
not  pay  to  Joel  Emanuel  his  costs  of 
application. 

The  plaintiff,  who  was  an  innkeepe*. 
Scarborough,  Yorkshire,  sought  to    ^^ 
cover  the  sum  of  lOZ.,  being  the 
of  a  dishonoured  cheque,  drawn  fay 
Lazarus  A  Co.  upon  the  London 
South  Western  Bank,  Limited,  of  7, 
church  Street,  in  the  city  of  London. 

The  defendant,  Michael  Isaac  Emani 
had  been  lodging  at  the  plaintiff's  hon^ 
at  Scarborough,  and  had  received  ttc^^;^^ 
cheque  from  J.  Lazarus  &  Co.,  of  Hoimda 
ditch.     He  requested  the  plaintiff  to 
the  cheque.    The  plaintiff  complied  wit^ 
this  request ;  and,  after  deducting  a  ■ 
sum  due  for  board  and  lodging,  ~ 
the  balance  to  the  defendah^  who  thei**^^ 
upon  indorsed  the  cheque  to  the  plaintiif'  fc^ 
The  defendant  resided  at  Bayswater,  r       « 
Middlesex,  out  of  the  jurisdiction  of  i\f^ 
Mayor's  Court.     The  person  applying 
the  prohibition  was  the  defenoftat's 
tomey. 

Willis  shewed  cause. — ^The  cheque 
dishonoured  at  the  London  and 
Western  Bank,  which  carries  on  basin  .^c: 
in  the  city  of  London  ;  and  it  is  suffici»'-^ 
if  part  of  the  cause  of  action  arose  witT  ^—^ 
the  jurisdiction  of  the  Mayor's  Court, 
the  Mayor's  Court  of  London  Proced 
Act,  1857  (20  &  21  Vict.  c.  clviL),  a. 
has  given  that  Court  a  similar  ji 
tion  to  that  enjoyed  by  Coon^  Coi 
under  the  County  Courts  Act,  1867       * 
&  31  Vict.  c.  142;,  s.  1 ;  for,  under  te  J 
section,  where  the  debt  claimed  does 
exceed  501.,  it  is  sufficient  that  the 
of  action  in  part  arises  within  the  cii 
London.      Here    the    dishonour  of      ^ 
cheque,  a   material    part  of  the  cfl^' 
of  action,  occurred  within  the  city* 
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le  Court  make  the  rale  absolute,  it  is 
ibmifetied  that  the  person  applying  for 
6  pix>liibition  ought  not  to  get  costs — 
ia  t^li£  attorney  for  the  defendant,  who 
Oie  x^oal  party  to  this  application. 
Kein^jp^  in  support  of  the  ruloi  was  not 
Ib^   ^pon  to  argue. 

I^K^E)  Coleridge,  C.J. — ^This  is  an  at- 
mpfe  to  bring  the  defendant  before  a 
ibm.^  which  has  not  lawful  authority 
>  ^^''^^P^  payment  of  the  sum  owing  by 
im*  ^The  suit  has  been  improperly  instil 
ated.  in  the  Mayor's  Court  by  the  plain- 
iff*8  attorney,  who  ought  to  know  the 
law.  We  make  the  rule  absolute  with 
ooets,  and  the  attorney  who  commenced 
ike  suit  must  take  the  risk  of  an  action 
aft  the  suit  of  the  plaintiff. 

Bkbtt,  J. — The  plaintiff's  attorney  has 

itteoipted  to  foroe  the  defendant  before 

u  inoompetent  tribunal,  after  repeated 

^Misions  in  this  Court   that  the  whole 

CMiae  of  action   must  arise  within  the 

^  of  London.  Attorneys  must  be  aware 

vbi  the  law  is,  and  yet,  for  their  own 

idTantage,  they    persist    in    an    illegal 

^'(nirae.    This  Court  will  defeat  these  at- 

^pts  to  break  the  law.     The  applicant 

^  the  prohibition    has    done   nothing 

^^Tong  in  coming  before  us,  and  if  he  were 

^t  to  get  his  costs,  he  would  inform  this 

^^^^iirt  of  the  wrongful  procedure  at  his 

^^  expense.  Before  attorneys  commence 

^te  in  the  Mayor's  Court  without  juris- 

^f*ioii,  it  will  be  well  for  them  to  con- 

"^er  whether,  upon  a  prohibition,  they 

**y  Hot  be  personally  subject  to  the  pay- 

^t  of  costs. 

^^NMAN,  J. — I  agree  with  the  other 
****l>er8  of  this  Court,  that  no  reason 
^^"•^  why  this  rule  should  not  be  made 
^**U.ie.  If  we  were  to  discharge  it,  we 
*^ld  overrule  QuarUy  v.  Timmins  (1). 

Hule  ahsolutdj  mth  costs. 


^*^'*«y — SadgroTO  &   Son,  for  plaintiff;  Joel 
Emanuel,  for  defendant. 


..} 


Be  ISABELLA  HOWARD. 
Be  JULIA  A8HCB0FT. 


(1)  22  W.  B.  488« 


1874. 
May  8. 

Husband  and  Wife — Achiowledgment 
of  Deed  by  Married  Woman  taken  by  Oom* 
missioners  abroad — Affidavit, 

The  omission  of  the  description  of  a 
special  commissioner  to  take  the  acknow^ 
ledgment  of  a  married  woman  is  an  ir^ 
regularity^  when  it  occurs  in  the  affidavit 
of  verification  ;  but  it  may  be  cured  by  a 
statement  of  id&iUity, 

An  unsigned  affidavit  of  verificalion 
sworn  in  a  foreign  possession  of  the  British 
Grown  may  be  sufficient,  if  the  jurat  con- 
tains  a  statement  that  the  oath  was  ad- 
ministered  before  a  Court,  Judge,  magis^ 
irate,  commissioner,  or  notary  public,  pur-- 
suant  to  the  General  Bule  of  this  Gourt^ 
Hilary  Term,  1863. 

In  Isabella  Howard's  case,  Bovill,  C.  J., 
had  appointed  William  Chaine,  (George 
Marriner,  "  George  J.  D.  Hay,  Esq., 
Major  in  Her  Majesty's  army,  and  the 
Bev.  M.  S.  Laiug,  a  Chaplcon  in  Her 
Majesty's  army,  all  now  residing  at  or 
near  to  Eauril  Pindee,  in  ^e  Eiast  In- 
dies, or  auy  two  of  them,  special  com- 
missioners  to  take  the  acknowledgment 
of  Isabella,  the  wife  of  Frederick  Howard, 
of  Bauril  Pindoo  aforesaid,"  of  any  deed 
by  which  it  was  intended  to  convey  cer- 
tain lands  of  Isabella  Howard  as  a  mar- 
ried  woman,  pursuant  to  3  &  4  Will.  4, 
c.  74. 

The  certificate  of  acknowledgment 
stated  that  on  the  12th  of  December, 
1873,  "  before  us,  Malcolm  S.  Laing  and 
G.  J.  Dalrymple  Hay,  two  of  the  com- 
missioners specially  appointed  pursuant 
to  an  Act  passed  in  the  4th  year  of  the 
reign  of  his  late  Majesty  King  William 
the  4th,  intituled  '  An  Act  for  the  Abo- 
lition of  Fines  and  Bccoveries  and  for 
the  substitution  of  more  simple  Modes 
of  Assurance'  for  taking  the  acknowledg- 
ment of  any  deed  by  lobelia,  the  wife  of 
Frederick  Howard,  appeared  personally 
the  said  IsabeUa  Howard,  the  wife  of 
Frederick  Howard,  and  produced  a  cer- 
tain indenture"  therein  described,  "and 
acknowledged  the  same  to  be  her  act  and 
deed." 

The  certificate  was  signed  "Malcolza 
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flU^T^^fce  ahonld  be  filed. — ^The  omission 
)  0t>t  *^'  the  places  of  abode  of  the  special 
HBSiiL^Kaonen  was  a  mere  irregularity, 
]iJcb  ^L^  cored  by  the  other  evidence  of 
|0iilii&^sation — Seymour  v.  Maddox  (1). 
rliOiK.s  Ck)LiBn)GE^  C.J.  —  The  order 
*'''  '^  I  be  granted  as  to  this  point,  unless 
authority  to  the  contrary.  Bbett, 
conmussion  in  Isabella  Howard's 
directed  to  a  major  in  Her  Ma- 

,      curmy,  and  the  certificate  is  signed 

V^  s^nftenant-colonel,  " B.S.G. ; "  but  the 
lAea&ty  is  in  effect  asserted  by  the  oath 
o€^  other  commissioner.] 

"^  other  allied  informality,  to  which 
exception  has  been  taken,  is  that  the  de- 
ponents have  not  si^ed  the  affidavits. 
They  are  however   in  conformity  with 
^e  general  rule  of  this  Court,   dated 
H.T.,13th  of  January,   1863  — "With 
Yespect  to  acknowledgments  of  deeds  by 
^Dttried  women  taken  in  any  colony  or 
^>feigD  possession,  being  part  of  the  do- 
ittinioQs  of  Her  Majesty,  it  is  ordered  that 
^ffidayits  verifying  the  same  made  before 
*py  Court  or  Judge,  magistrate,  commis- 
'^oner^   notary-public    or    other    person 
AQthoHTised  to  administer  an  oath,  and 
^^taming  in  the  jurat  a  statement  by 
■och  Com»t  or  Judge,  magistrate,  com- 
^"^•ioner,  notary-public  or  other  person, 
the    name  or   title   of   the  office  or 
*othority  which  he  or  they  respectively 
flR  ?*^    execute,  shall  be  rocoived  as  a 
■^mciojji  compliance  with   the  require- 
°*?^t8  of  the  3  A  4  WUl.  4.  c.  74.  s.  85, 
"^^^iiig  to  affidavits  of  verification." 

*^itx)  Coleridge,  C.J. — I  think  that  the 

)P*^i»ions  of  the  Act  for  the  Abolition  of 

^^    and  Recoveries  (3  &  4  Will.  4. 

^•.^)   have  been    sufficiently  complied 

^^'      [His  Lordship  stated  the  tacts, 

•"^  then  proceeded.]     The  affidavits  are 

^Biffned  by  the  deponents.     That  is  at 

™   Bight  an  irregularity;  but  the  rule 

« tbe  13th  of  January,  1863,  seems  to 

Apply,  and  the  statements  in  the  jurats  as 

to  the  aathority  and  office  of  the  persons 

Mot^  whom  the  affidavits  of  verification 

w^f^  sworn  seem  sufficient.      We  have 

0)  1 L  M.  &  P.  (Prac  Gas.)  6iZ;  s.  c  10  Law 
f.  Sip.  (ka)  4.B.  626. 


evidence  before  us  that  the  certificate  was 
duly  signed.  In  re  Body  (2)  is  an  autho- 
rity somewhat  in  point.  We  are  now 
going  a  step  beyond  the  decision  in  that 
case ;  but  I  think  that  the  rule  of  the 
13th  of  January,  1863,  enables  us  to  grant 
the  order  asked  for.  Our  decision  will 
apply  to  both  In  re  Howard  and  In  re 
Ashcroft, 

Brett,  J. — ^The  law  requires  an  ackno  w- 
lodgment  to  be  made  before  two  special 
commissioners,  when  a  married  woman 
residing  beyond  the  seas  wishes  to  convey 
her  real  estate,  and  in  taking  her  acknow- 
ledgment certain  formalities  are  to  be 
observed.  Affidavits  of  yerification  have 
been  brought  before  us,  and  the  question 
arises,  whether  they  comply  sufficiently 
with  the  3  &  4  Will.  4.  c.  74.  It  has  been 
suggested  that  they  do  not  fairly  identify 
the  persons  taking  the  acknowledgments 
with  the  special  commissioners ;  I  think, 
however,  that  the  identification  is  suffi- 
cient. A  further  objection  has  been  made 
that  the  affidavits  are  informal,  because 
they  have  not  been  signed  by  the  depo- 
nents. Without  doubt,  according  to  Eng- 
lish practice,  they  ought  to  have  been 
signed ;  but  we  have  only  to  consider 
whether  they  have  been  sworn.  And,  as 
the  Lord  Chief  Justice  has  pointed  out, 
the  rule  of  this  Court  as  to  the  acknow- 
ledgments of  deeds  taken  in  a  colony  or 
foreign  possession  of  Her  Majesty  cures 
what  might  otherwise  have  been  an  irre- 
gularity, and  the  affidavits  appear  to  me 
sufficient.  I  cannot  help  saying  that  this 
Court  ought  to  look  with  great  strictness 
at  matters  relating  to  the  acknowledg- 
ment of  deeds  executed  by  married 
women  in  England  before  persons  con- 
versant with  the  law ;  but  a  limit  must 
be  placed  to  strictness,  and  I  think  that 
we  ought  not  to  ask  too  much  of  unpro- 
fessional persons  acting  abroad.  We  are 
going  a  step  farther  than  previous  deci- 
sions, but  we  are  justified  in  so  doing. 

Denman,  J. — I  concur  with  the  opinions 
of  the  Lord  Chief  Justice  and  my  brother 
Brett.  I  think  the  officer  quite  right  in 
refusing  to  file  the  certificates  and  affida- 

(2)  0  Dowl,  615  (P.O.), 
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vits  witbont  tbe  sanction  of  the  Court ; 
bnt  we  haye  only  to  consider  whether  the 
8  &  4  Will.  4.  c.  74,  has  been  soflSciently 
complied  with.  I  think  that  the  inform- 
ality  in  not  signing  the  affidavit  is  got 
over  by  In  re  Eady  (2)  and  the  rule  of  the 
13th  of  January,  1863. 

Order  granted. 


AttorneyB— Doyle  &  Edwards,  ngonta  for  T.  T. 
De  Lasanz,  Canterbury,  for  applieanta. 
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DOWDESWELL  V.  FBANCIS. 


1874. 

May  8. 

Appeal — County  Cmirt — Time  for  givmg 
Security-^ld  ^  14  Vict,  c,  61.  *.  14 — 
County  Court  Rules,  181—19  ^  20  Vict. 
c.  108.  8,  70, 

Notice  of  appeal  from  the  decision  of  a 
County  Court  was  duly  given,  and  the  Be* 
gistrar  fixed  a  day  for  the  execution  of  the 
bond  by  the  appellants  and  the  sureties. 
Upon  the  appointed  day  two  of  the  three 
appellants  attended  before  the  Registrar, 
but  the  sureties  were  not  present,  nor  had 
the  bond  been  prepared.  The  bond  was 
subsequently  prepared,  and  was  executed  by 
all  the  necessary  parties  but  one,  six  days 
after  the  day  originally  fixed,  and  by  that 
one  seven  days  after  that  day,  Tlie  re* 
spondent  never  waived  the  delay  in  the  exe- 
cution of  the  bond : — Held,  that  the  requisite 
security  had  not  been  given  by  the  appcU 
lants  in  due  time,  and  that  the  appeal  could 
not  be  heard  by  this  Court, 

This  was  a  rule  calling  upon  the  appel- 
lants to  shew  cause  why  this  case  stated 
upon  appeal  against  the  judgment  of  the 
Judge  of  the  County  Court  of  Bedford- 
shire, bolden  at  Ampthill,  should  not  be 
struck  out  of  the  list. 

The  action  came  on  for  hearing  on  the 
13th  of  June,  1873,  and  was  adjourned 
by  the  learned  Judge  to  the  Court  holden 
on  the  11th  of  July,  when  judgment  was 
delivered  for  the  respondent.  Notice  of 
appeal,  and  of  the  names  of  the  proposed 
sureties,  was  given  by  post  to  the  respond- 
ent and  the  Registrar  of  the  Court,  and  on 


the  21st  of  July  the  Begistrar  sent  noKg^ 
to  the  parties,  fixing  the  24th  of  July  f<^*; 
the  execution  of  the  bond  by  the  snreti^^ 
Neither  the  respondent  nor  his  attonu^^ 
attended  upon  that  day,  for  they  w^ 
satisfied  as  to  the  solvency  of  the  p^. 
posed  sureties.  Two  of  the  three  ap 
lants  were  present,  but  their  sureties 
not  attend ;  and,  by  some  mistake,  it 
been  forgotten  to  prepare  the  bond 
executed  by  the  sureties.  The  bond 
afterwards  prepared,  and  was  ezeoi 
by  all  the  necessary  parties  but  one 
the  30th  of  July,  and  by  that  par^ 
the  31st  of  July.  The  respondent  n 
waived  the  informality  in  the  executif- 
of  the  bond. 


0.  0,  Merewether  shewed  cause.— T      ^ 
bond  was  executed  in  due  time.     Tl^  - 
question  to  be  decided  upon  the  prese^^^ 
rule  depends  upon  the  tiue  consiroctioc^;^ 
of   the  statutes  and  rules,  under  whie^-^ 
appeals  are  allowed  from  County  Gotur"^^ 
to  the  Superior  Courts  of  Common  La 
at  Westminster.     The  13  A  14  Vict. 
61.  s.  14,  enacts  that  a  party  to  a 
in  a   County    Court,    dissatisfied   wif^ 
the    determination  or  direction 
in  point  of  law,  may  appeal  to  an 
the   Superior  Courts  of  Uommon 
*•  provided  that  such  party  shall,  witkC 
ten  days  after  such  determination  or 
tion,  give  notice  of  such  appeal  to 
other  party,  or  his  attorney,  and  also 
security,  to  be  approved  by  the  clerk  of- 
Court,  for  the  costs  of  the  appeal,  w 
over  be  the  event  of  the  appeal."    ^ 
19  &  20  Vict.  c.  108.  8.  70,  provides  ~~ 
"  Where  by  this  Act,  or  any  Act  relal^. 
to  the  County  Courts,  a  party  is  requr 
to  give  security,  such  security  shaO  b 
the  cost  of  the  party  giving  it^  and  in 
form  of  a  bond,  with  sureties,  to  the  o*"   ^^tk 
party  or  intended  party  in  the  actiorr  j  oi 
prooeediDg."    The  County  Court 
January,  1868,  provide  (No.  181) 
'*  in  all  cases  where  a  party  propose^^  to 
give  a  bond  by  way  of  security,  he  ^liail 
serve,  by  post  or  otherwise,  on  the  op/M>- 
site  party,  and  the  Registrar  at  his  oScs^ 
notice  of  the  proposed  sureties,  in  tifce 
form  set  forth  in  the  schedule,  and  iM:^^ 
Registrar  shall  forthwith  tAre  notice  '^^ 
both  parties  of  the  day  and  hour  on  wiiic^^^' 
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Ire  praxxxMS  thai  the  bond  shall  be  exe- 
coted,  ^B-aad  diall  state  in  ihe  notice  to  the 
MiM^9  "that  should  he  have  any  valid  ob- 
jeetioi^  'fto  make  to  the  sureties,  or  either 
()(ih0i>^^»  itmnsttiienbemade."  All  the 
piQceedLS.iigB  of  the  appellant  were  taken 
^  &O0  "time,  except  the  preparation  and 
the  ex^»cmtion  of  the  bond ;  and  this  was 
nltim^^^y  siffned,  with  the  consent  of  the 
"Ei&pBt^rBKr^  who  has  power  to  determine 
oxk  wliskt*  day  the  bond  shall  be  executed. 
I^  IB  ox&ly  necessary  to  comply  substanti- 
~  ^^  witti  the  requirements  of  the  statutes 
rales  as  to  appeals — Qriffin  v.  OoU 
(1),  WaUersY.  Goghlan  (2). 
^  W^.  Cfraham  in  support  of  the  rule. — 
^*£^»  enactments  and  rules  giving  the 
^t  to  appeal  must  be  strictly  complied 
^^th.  It  is  not  disputed  for  the  respon- 
it  that  he  cannot  take  advantage  of  a 
_^  iy  caused  by  an  act  of  the  Couniy 
V^*^""^  but  the  appellants*  contention  is 
^^effoct  that  they  need  not  attend  upon 
♦^  ^y  fixed  by  the  Eegistrar  for  giving 
^^  ■©ourity,  but  that  they  may  appear 
^w)Po  "iifm  upon  a  day  convenient  to 
«iema^lyeg. 

L^^^TT,  J. — Surely  the  Registrar  may 

T***V^xie  the  time  for  giving  the  security 
•**^  ^?equest  of  the  appellant.] 
"'^^  is  not  the  present  case. 

IX)^l>  COLBRTOGB,  C.  J.— I  am  of  opinion 

™^ttU8  rule  ought  to  be  made  absoluto. 

V^jfl-iordship  stated  the  fects,  and  pro- 

^^^^  as  follows.]    I  assume  that  the 

™^  of  July  was  in  time  for  the  execu- 

«fof  the  bond,  but  all  the  proceedings 

WDeoquent  to  that  date  were  behind  the 

![»p>tidenfs  back.  The  first  of  the  former 

"*^ons,  which  I  shall  mention,  is  Stone 

^^^on  (3).     That  was  a  decision  of  the 

j^^  of  Queen's  Bench  at  the  time  when 

^*^  Campbell  presided ;  the  Court  was 

'    ^^inion  that  the  appellant  must  not 

^^  give  notice  of  appeal,  but  also  be 

^^y  to  give  securify  within  ten  days 

f  ^  )  4  HupL  &  N.  266 ;  a  C  28  Law  J.  Rep.  (n.s.) 

^/^)  42  Law  J.  Rep.  (k.s.)  Q.B.  20 ;  s.  c.  Law 
^^  «  OB.  61. 
Q^^^  *.  B.  &  E.  604 ;  s.  c.  27  Law  J.  Rep.  (n.s.) 

Smsaaa,  43.*C.P. 


from  the  date  of  the  decision  in  the 
County  Court,  and  the  Judges  considered 
that  the  provisions  of  the  13  &  14  Vict, 
c.  61.  s.  14  had  not  been  complied  with, 
and  that  an  appeal  could  not  be  allowed. 
This  decision  was,  ten  years  after,  fol- 
lowed  by  Waterton  v.  Baker  (4),  where  the 
Court  of  Queen's  Bench  refused  to  strike 
the  appeal  out  of  the  paper.  The  reason 
for  the  decision  in  that  case  seems  to  have 
been  that  the  delay  which  had  arisen  did 
not  happen  through  the  default  of  the  ap- 
pellant ;  ho  did  all  that  he  could  do,  and  in 
my  judgment  the  steps  requisite  to  an 
appeieJ  were  in  effect  taken.  The  Park 
Gate  Ir&ii  Company  v.  Goates  (5)  goes 
further  in  one  sense  than  Waterton  v. 
Baker  (4) ;  that  is  to  say,  no  attempt 
appears  to  have  been  made  by  the  appel- 
lants to  give  notice  of  appeal  and  security 
for  costs  within  the  prescribed  period  of 
ten  days,  but  the  respondent  had  dis- 
tinctly waived  the  performance  of  the 
formalities  imposed  upon  the  appellants. 
None  of  these  cases  assist  the  present 
appellants.  I  will  assume  that  the  24th 
of  July  was  properly  fixed  for  giving  the 
security ;  but  on  that  day  the  appellants 
were  not  ready  to  do  what  the  law  re- 
quired of  them,  and  they  were  clearly  in 
default.  The  respondent  did  not  waive 
the  informality  of  the  appellants'  pro- 
ceedings, for  every  proceeding  subsequent 
to  that  date  took  place  behind  his  back  ; 
and  when  he  was  informed  of  the  irregu- 
larity, there  was  no  assent  to  the  steps 
which  had  been  taken.  In  holding  that 
the  rule  must  be  made  absolute,  we 
decide  according  to  previous  authorities. 
Brett,  J. — This  is  a  rule  to  strike  the 
appeal  out  of  the  paper  on  the  ground 
that  the  formalities  imposed  by  the 
statutes  and  rules  relating  to  the  County 
Courts  have  not  been  complied  with.  In 
TJie  Park  Oatc  Iron  Company  v.  Goates 
(5),  it  was  in  effect  urged,  that  there 
could  be  no  waiver  by  a  respondent  of 
the  fulfilment  of  those  formahties.  The 
authorities,  however,  shew  that  they  are 

(4)  0  B.  &  S.  23 ;  s.  c.  37  Law  J.  Rop.  (n.s.) 

Q.B.  05. 

(6)  39  Law  J.  Rep.  (k.s.)  C.P.  317 ;  s.  c.  Law 

Rep.  6  C.P.  634. 
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^.,     ^-^:-.j  «^   T^v^^t   inoapablo  of 

^. ic  ^^'  ■  '-*•  *^  *  Jfcii^re  *o  what  I  said 

s-  »^  j*BC     ^«a  5^  pririlege  of  appcal- 

^^    «^:«^»«>a^  Xj\vs  a  ivrtain  procedure 

^,*<^  ttU9«  J^  «rirtljr  followed,  and  tbo 

,«^<«A<^^   n  ft*  l^  completed  within  the 

^<^H«««b«^  "«w.    The  rights  of  a  snccess- 

^^  k^ia^miM  :r.  :ho  County  Court  ought  to 

S   i|?»K^*.i      Twv^  circumstances  may  ex- 

^wv-  «t  j^*c*^^lant  who  has  not  perfected 

OC'«c«*rt3  V  ill  proper  time. — First,  ho  will 

•vN  V  ^v^Jlnva  from  taking  the  opinion 

a:  a  V^^or  Court.,  when  the  delay  has 

w4  (^*t\  occasioned  by  his  default,  and 

«>V«i  Ho  has  done  all  that  could  bo  rea- 

:«,«tt*b2y  ox]>octed   of  him;  for  instance, 

*V  Judi^^  of  a  County  Court  may  dccido 

«u  «<*tion  without  assigning  the  grounds 

«|Knt  wliich  ho  has  proceeded,  and  the  dc- 

tl^AliHl  party  may  not  loam  the  reasons 

t\>r  the  judgment  until  more  than  ten 

liAVi)  after  it  has  been  given ;    for   the 

purposes  of  an  appeal,  perhaps,  the  day 

o(  giving  reasons  may  bo  considered  tho 

diiy  of  giving  judgment.     Again,  an  ap- 

jHJllant  may  give  due  notice  of  appeal,  yet 

tho  perfecting  of  tho  security  may  be 

postponed  by  the  neglect  of  the  registrar 

or  of  the  respondent,  as  appears  to  have 

been  the  case  in  Waterton  v.  Biiker  (4). 

Moreover,  the  appellant  may  be  misled 

by  the  rcspondent,  and  thereby  may  bo 

prevented  from  doing  what  is  requisite 

to  an  appeal.     In  each  of  these  instances 

the  unsuccessful  party  may  be  exempted 

from  a  literal  fulfilment  of  the  proper 

forms,  and  may  bo  allowed  to  appeal. 

A  second  circumstance,  which  will 
excuse  an '  appellant  from  a  stnct  com- 
pliance witli  the  statute,  is  a  waiver  by 
the  respondent  of  the  appellant's  default. 
But  if  there  bo  delay  by  the  appellant's 
neglect  and  without  waiver  by  the  respon- 
dent, the  latter  may  apply  to  tho  Court 
of  Appeal  in  the  exercise  of  its  judicial 
discretion  to  strike  the  case  out  of  the  list. 
In  the  present  appeal  notice  appears 
to  have  been  given  in  due  time,  and  it 
may  bo  taken  that  until  the  24th  of  July 
the  statutory  pix)\'isions  had  not  been 
infringed  ;  but  on  that  day  the  appellants 
were  in  default,  for  they  were  not  ready 
to  complete  the  security  at  the  time  fixed 
by  the  Registrar,  and  the  irregularity  has 
not  been  waived  by  tho  resi>ondunt.     The 


rule  to  strike  out  the  appeal  must  be 
absolute. 

Denuak,  J.— -lam  of  the  same  opiA, 
In  Sloiie  y.  Bean  (3)  it  was  held  fcJl^       ^^^ 
security  for  costs  as  well  as  notice  of    j_.  ..^ 

peal  must  be  given  within  ten  days,  a nf 

that  case  doos  not  appear  to  me  to  ooixf{_.  id 
with  Waterton  v.  Baker  (4).  The  I'tm^^ 
Oatc  Iron  Oompany  v.  Coates  (5)  mer^^^^J 
shews  that  tho  formalities  preliminarr  ^ 
an  appeal  may  be  waived  by  a  respomfei^^^^ 
If  the  appellants  had  been  ready  to  perfe^^^^ 
tho  security  upon  the  24th  of  Jolv, 
might  consistently  with  preyions  decuooc 
have  allowed  tho  present  appeal  to 
for  although  the  statutory  proyiinoiis 
be  stringent,  yot  a  rigid  compliance  wi 
them  may  sometimes  bo  dispensed  wil 
But  we  ought  not  to  keep  this  case  stw 
ing  in  tho  paper.  There  was  no  wai 
by,  and  there  was  no  do&nlt  in,  the 
spondent,  and  the  delay  did  not  arise 
the  act  of  the  Court.  The  appellants 
not  complete  tho  sconrity  in  proper 
and  tho  delay  was  dno  to  their  lachei. 


Lord  Colebidog,  C.J. — I  wish  to 
that  the  view  of  my  brother  Brett 
the  day  of  tho  Judgo's  guying  leasons 
his  decision  being  the    day   of   gi 
judgment  for  tho  purposes  of  ap^ 
entirely    consistent    with     WcUerian 
Baker  (4). 

Btde  abulut^. 


AttornoyH — LewiK,  Munns  &  Longtlon,  agcntm 
J.   Q.   Shepherd,   Luton,   f>r   apiiullnntB; 
•Stimson,  Bodfurd  und  London,  for  respoaden 


Im 
y. 


1874.    1  TAPP  V,  JONES  ; 


J 


Llay  8.  /    PARSON  and  lke,  Oamisheet. 

Prohibition — Mayor^s  Courts  LondiM^ 
Court  of  Queen's  Bench  aJt  Westmintier'^ 
Mauler's  Office  in  CHy  of  London — Jndg^ 

mcnt. 

All  the  proceedings  in  a?»  action  ai  lau 
in  one  of  the  superior  Courts  are  deemed  ^ 
he  taken  before  the  Court  iteelf ;  and  a) 
Ihoufjh  the  Master's  Office  of  tlie  Queen 
Betich  is  situate  in  the  city  of  London^  % 
a  jaihjnicnt  siyncd  thereat  is  in  contempl 
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%am^  Mam  a  $iep  in  a  mii  taken  before  ths 

Qoari     ^miei^  mHmg  oi  Weekninater  ;  there* 

hre  c^    jwigmeni  of  UuU  Oourt  does  not 

creaia     ^  cauae  of  aeHon  wiihm  the  city  of 

Janit^wm^  vpon  whM  a  ttnU  in  the  Mayor's 


Bole  to  Bbew  cause  why  a  writ  of  prohi- 
\tt0>x  Bhonld  not  issae  to  the  Mayor's 
I  Qdir^  Iumdoii,  against  further  proceed- 
\Bg|i  in  that  Court  against  the  garnishees 
^^  the  foreign  attachment  issned  oat 
^'Qiat  Court  in  the  said  cause. 

On  the  2l8t  of  Novemher,  1872,  Tapp 
^^OToed  a  judgment  by  de&ult  against 
jj^Kiei  in  an  action  in  Her  Majesty's  Court 
^^^Qoeai'a  Bench,  wherein   Tapp  was 
r^^iSaiJaS  kd3l  Jones  defendant,  for  the  sum 
^  64U.  &.  id,,  and  the  sum  of  615^.  8«.  8(2. 
^^  ihneabonis  still  remained  due  in  re- 
spect thereof.     The  cause  of  action  in 
^■iRHJl  of  which  the  said  action  was 
I^X3iight  was  a  judgment  recovered  by 
IWto  against  Jones  in  the  Supremo  Court 
ttC   China  and  Japan  for  money  lent  and 
ad^fuced  by  Tapp  to  Jones,  whilst  they 
t>oth  were  resident  at  Shanghai  within 
tHie  jurisdiction  of  that  Court ;  and  the 
CA^ue  of  action  did  not  nor  did  any  part 
*^»fiWof  accrue  in  the  city  of  London  or  the 
^^^••rtifiB  thereol^  or  within  the  limits  of 
tJbe  Mayor's  Court,  London.    Tapp  had 
P7  the  process  of  foreign  attachment  of 
**^  Mayor's  Courts  London,  attached  all 
''joneyB  of  Jones  in  the  hands  of  the  gar- 
^;**tecs,  and  the  plaint  in  the  Mayor's 
*^ni^  (to  which  the  garnishees  had  duly 
H^Peared)  was  still  pending.     The  gar. 
?^^^^ee8  carried  on  business  in  the  city  of 
^Jidon. 

-O,  jr.  Anderson  shewed  cause. — The 
^^^^  of  the  Court  of  Queen's  Bench  is 
£«^^Uite  in  the  Temple  within  the  limits  of 
^i^^  city  of  London,  and  therefore  within 
^  Junsdiction  of  the  Mayor's  Court.  It 
be    admitted    that    the   Court  of 


^^V^n's  Bench  ordinarily  sits  at  West- 
j^  ^^^Bter,  in  the  county  of  Middlesex  ;  but 
i^^^^hing  compels  the  Judges  of  that  Court 
^^_yit  at  Westminster  (1).  In  contempla- 
of  law  it  ought^to  attend  the  person  of 


the  Sovereign  for  the  time  being.  The 
law  is  different  as  to  the  Common  Pleas, 
which  must  be  held  in  some  fixed  place— 
Magna  Charta,  c.  11 — which  has  long 
been  determined  to  be  Westminster  (2). 

[Lord  Colebidoe,  C.J. — Such  an  argu- 
ment as  is  now  brought  before  us  niust 
lead  to  the  conclusion  that  every  judg- 
ment signed  in  the  Queen's  Bench  gives  a 
cause  of  action  in  the  city  of  London.] 

The  judgment  in  the  Queen's  Bench  is 
in  itseLP  a  complete  cause  of  action,  and 
the  plaintiff  in  the  present  suit  may  rely 
upon  it  alone  without  giving  evidence  of 
the  original  debt.  The  judgment  is  com- 
plete in  contemplation  of  law  when  it  is 
entered  up  at  the  master's  office — Fisher 
V.  Dttdding  (3). 

[LOBD  UOLEBIDGE,  C.J. — A  writ  issuiug 

out  of  the  Queen's  Bench  is  tested  at 
Westminster.  Denman,  J. — ^We  are  bound 
to  take  notice  of  the  practice  in  the  other 
superior  Courts  of  Common  Law.] 

The  proceedings  at  the  Queen's  Bench 
office  are  no  doubt  matters  of  detail,  but 
they  are  acts  done  within  the  city  of 
London. 

[Brett,  J. — In  order  to  give  validity 
to  the  acts  done  at  the  office  in  the 
Temple,  the  authority  of  the  Queen's 
Bench  is  necessary,  and  the  Judges  of 
that  Court  sit  at  Westminster.] 

It  may  be  suggested  in  support  of  the 
rule  that  an  obstacle  arises  in  the  plain- 
tiff's way,  because  in  an  action  upon  a 
judgment  the  venue  must  be  Middlesex-^ 
2  Tidd,  1122,  9th  ed. ;  1  Ohitty  on  Pleads 
vtig,  281,  7th  ed. ;  Bullen  afid  Leakeys  Pre* 
cedents  of  Pleading,  193, 3rd  ed. — ^but  that 
is  because  the  record  is  in  Middlesex. 

Kemp,  in  support  of  the  rule,  was  not 
called  upon  to  argue. 

Lord  Colebidoe,  C.J. — In  this  case  the 
original  cause  of  action  arose  at  Shanghai 
in  China,  and  the  plaintiff  recovered 
judgment  in  respect  of  it  in  the  Court  of 
Queen's  Bench.  The  master's  office  of  that 
Court  is  situate  in  the  Temple  within  the 
city  of  London.  The  plaiutiff  has  sued 
upon  this  judgment  by  the  process  of 
foreign  attachment,  and  he  must  prove  a 


r  ^^  )  See  &nith's  Action  at  Law,  pp.  6,  7  (1 1th  (2)  See  4  Ins.  p.  99,  citing  Britton. 

^-^  -    4  Imp.  p.  70,  citing  Britton.  (3)  9  Dowl.  872. 
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UELHADO  V.  THE  POBTO  ALE0R6 
AKD  NEW  UAMBUBG  AND  BRA- 
ZILIAN RAILWAY  COMPANT. 


y — Articles  of  Asaociaidon — Oon" 
before  Inccrporation — Privity  of  Ooiu 
Preliminary  Eapensee. 

profrinon  in  the  articles  of  associaiion 

company  incorporated  under  the  GonV' 

teg  Ads,  1862  and  1867,  that  prelimi^ 

expenses  shall  he  defrayed  hy  the 

^pany^  does  not  enable  tlie  promoters  to 

ike  company  after  its  formation  in 

of   expenditure  necessary  for   its 

'  for  no  privity  of  contract 

between  it  and  the  promoters. 


-■^edaratioii — ^That  the  defendants,  be- 

and  after  the  time  of  the  breaches 

^contract  hereinafler  mentioned,  were 

^Foint-stock  company,   limited,  within 

meaning  of  the  Joint-Stock   Gom- 

ies  Acts,  1862    and   1867;    and  it 

^  ^'^  provided  by  the  articles  of  associa- 

^^^  of    the  said  company  that  all  ac- 

^J^'^^ts,  charges  and  expenses  incurred  or 

^^^t^ained  in  and  about  the  establishment 

.^^  the  company,  not  exceeding    in  the 

T[^le  the  sum  of  2,000L,  which    the 

^^^^^  of  directors  of  the  said  company 


should  consider  might  be  deemed  and 
treated  as  preliminary  expenses,  should 
be  defrayed  by  the  company;  and  the 
plaintiffs  say  that  they  were  the  pro- 
moters of  the  said  company,  and  incurred 
and  sustained  charges  and  expenses  in 
and  about  the  establishment  of  the  com- 
pany to  an  amount  greatly  exceeding  the 
sum  of  2,000Z. ;  and  all  conditions  had 
been  fulfilled,  and  all  times  had  elapsed, 
and  all  things  had  happened  necessary 
to  entitle  the  plaintiffs  to  receive  pay- 
ment from  the  defendants  of  the  sum  of 
2,000L  in  the  said  articles  mentioned, 
and  to  maintain  this  action  for  the  breach 
hereinafter  mentioned,  and  nothing  had 
happened  to  disentitle  the  plaintiffs  to 
receive  payment  from  the  defendants  of 
the  said  sum  of  2,000Z.,  or  to  prevent 
the  plaintiffs  from  maintaining  this  ac- 
tion for  the  said  breach:  Yet  the  de- 
fendants had  not  paid  to  the  plaintiffs 
the  said  sum  of  2,000?.,  nor  any  part 
thereof,  nor  any  portion  of  the  charges 
and  expenses  incurred  and  sustained  by 
the  plaintiffs  as  aforesaid. 
Demurrer  and  joinder. 

Home  Payne,  in  support  of  the  de- 
murrer. — *  The  declaration  discloses  no 
cause  of  action.    First,  it  does  not  allege 
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either  a  oontraot  or  even  a  privity  of 
contract  between  the  plaintiffs  and  the 
defendants ;  it  merely  states  that  by 
the  defendants'  articles  of  association  a 
sum  of  2,000^.  was  to  be  devoted  to  the 
liquidation  of  preliminary  expenses.  The 
articles  of  association  may  be  bind- 
ing upon  the  shareholders — Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  16 ; 
but  they  do  not  constitute  a  contract 
between  a  joint-stock  company  and  per- 
sons who  are  not  members  thereof.  At 
the  time  when  the  plaintiffs  incurred  and 
sustained  the  charges  and  expenses  as  to 
the  establishment  of  the  company,  the 
defendants  did  not  exist  as  a  corpora- 
tion, and  no  one  then  represented  them ; 
therefore  no  privity  of  contract  can  ex- 
ist. Secondly,  the  declaration  does  not 
even  allege  a  contract  made  by  an  agent 
on  behalf  of  the  company  before  it  was 
constituted,  and  a  ratification  thereof  by 
the  company  after  it  was  incorporated ; 
but  the  authorities  shew  that  in  order 
to  ratify  a  contract  made  on  his  behalf 
the  principal  must  be  in  existence  at 
the  time  when  it  is  entered  into — 
Kehier  v.  Baxter  (1) ;  Scott  v.  Lord 
Ehury  (2).  The  defendants,  therefore, 
are  incapable  of  ratifying  a  contract  made 
on  their  behalf  bemre  they  came  into 
existence. 

Wartoti^  in  support  of  the  declaration. 
—  The  plaintiffs  did  certain  work  the 
benefit  of  which  was  taken  by  the  de- 
fendants ;  the  former,  therefore,  in  effect 
made  an  offer  which  the  latter  accepted. 
It  is  a  well-established  rule  of  law  that 
although  a  person  may  not  be  bound  to 
accept  an  offer,  yet  if  he  does  accept  it 
he  enters  into  a  contract  which  binds 
him  as  to  all  its  terms.  Here  the  defend- 
ants derived  the  full  benefit  of  the  plain- 
tiffs' expenditure,  and  are  bonnd  to  com- 
pensate them.  Further,  the  payment  of 
the  preliminary  expenses  was  a  condition 
upon  which  the  company  came  into  ex- 
istence. 

Home  Payne  waa  not  called  on  to  reply. 

(1)  36  Law  J.  Kep,  (n.s.)  CJP.94;   b.  c.  Law 
Rep.  2  C.P.  174. 

(2)  86  Law  J.  Bop.  (2f.8.)  C.F.  161 1  8.  c  Law 
Bap.  2  C  P.  256, 


Lord  Golebidge,  O.J. — ^WiUi 
luctance  I  have  come  to  the  0( 
that  the  defendants  are  entitle 
judgment ;  for  if  a  company  dei 
vantage  from  expenditure  inoan 
its  behalf  before  its  incorporati 
desirable  that  it  should  be  held 
repay  those  who  have  aided  in  ii 
tion ;  but,  upon  reflection,  I  caz 
any  ground  upon  which  the  plaii 
succeed  at  law.  The  question  i 
whether  an  action  can  be  ma 
The  plaintiffs  rely  upon  the  ai 
association,  and  a  preliminary  I 
probably  formed,  which  may  h 
mised  that  the  plaintiffs'  expensi 
be  liquidated  by  the  company 
formation ;  but,  even  if  we  aflsnzi 
promise  was  made  by  persons  ii 
in  the  company  before  its  inoor 
the  opinions  of  the  Judges  in  J 
Baxter  (1)  seem  to  shew  that  the 
could  not  be  ratified  by  the  comp 
its  formation,  and  that  the  direct 
not  lawfully  reimburse  the  phi 
the  money  expended  by  them, 
that  the  declaration  cannot  be  8 
upon  tho  doctrine  of  ratificatio 
ther,  no  contract  seems  to  han 
between  the  plaintiffs  and  the  dc 
capable  of  being  enforced  at  Ian 
referring  to  1  Lindley  07i  Partnen 
(3rd  edit.),  it  will  be  found  to  l 
thaf  if  a  company's  deed  of  settli 
articles  of  association,  provide  for 
raent  of  a  debt  incurred  before  tl 
tion  of  a  company,  the  compaaj 
sued  for  such  debt,  if  the  credito 
trustee  for  him,  is  a  party  to  the  d 
a  member  of  the  company."  In 
this  passage,  Touche  v.  The  Met 
Railway  Warehousing  Company  (8 
and  reference  is  made  to  Par8on$y 
(4).  I  confess  that  I  feel  great  • 
in  distinguishing  the  &ot8  in  tli 
of  these  cases  from  the  allegati 
tained  in  the  declaration,  wniol 
now  considering ;  but  perhaps  the 
may  be  explained  upon  the  equito 
ciple,  which  appears  to  have  | 

(3)  Law  Bcp.  6  Chanc.  671. 

(4)  5  Hare,  102;  8.  c.  15  Law  J.  ] 
Chanc  155. 
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il&e  jadgment  in  Parsons  v.  Spooner  (4), 
■o  &r  as  it  is  material  to  the  present 
question ;  that  principle  seems  to  be,  that 
the  promoters  and  the  company  maj  be  re- 
Q^Kraed  as  trastees  and  cestui  que  trustent, 
mud  that  trustees  are  entitled  to  be  indem- 
nified faj  their  cestui  que  trustent  in  respect 
of  costs  and  expenses  properly  incnn*ed. 
Tins  may  be  a  most  excellent  principle  of 
equity;  bat,  unfortunately,  we  cannot  re- 
oogmse  it  in  a  Court  of  Common  Law ; 
-we  are  therefore  bound  to  give  judgment 
for  the  defendants. 

MiLLOB,  J.  (5). — I  am  of  the  same  opi- 
UOQ.  The  declaration  charges  that  pro- 
Uminary  expenses  were  incurred  by  the 
plaintifis,  and  that  they  were  the  promoters 
of  the  defendants'  company;  and  further, 
tliafc  what  the  directors  should  consider 
pi'diminary  expenses  should  be  de^ycd 
pyihe  company,  for  a  provision  to  this 
oftct  was  contained  in  the  articles  of  asso- 
ciation ;  the  usual  allegation  as  to  condi- 
^^ooa  precedent  is  also  inserted;  thoso 
%Terments,  however,  do  not  disclose  a 
^^•ttae  of  action.  We  shoald  be  greatly 
Extending  the  law  if  we  were  to  hold  the 
Company  liable,  because  the  directors 
have  not  carried  out  a  discretion  given  to 
^^>om  by  the  articles  of  association ;  and 
ttepB  ig  no  privity  of  contract  between 
^  parties  to  this  action. 

Brett,  J. — It  may  possibly  be  assumed 

■tat  a  contract  existed  between  the  plain- 

^ffs  and  other  persons  not  parties  to  this 

J^cord,  whereby  expenditure  necessary  to 

.^ing  the  company  into  existence  was  to 

^^  xepaid  by  the  company  after  its  forma- 

**Cii;   but  no  enactment  can  bo  found 

^kdch  will  enable  the  plaintiffs  to  main- 

ihis  action,  for  the  contract  was  not 

le  with  the  defendants  but  before  their 

— itenoe ;  and  the  reasons  given  by  the 

^Judges  in  Kelner  v.  Baxter  (1)  establish, 

|^**at  in  order  to  be  capable  of  ratification 

""  contract  must  be  made  on  behalf  of  a 

existing  at  the  time  when  it  was 

K  it  is  suggested  that  the  plaintiffs 

sue  because  they  expended  money, 

^•^thout  which  the  company  could  not 

O)  Heller,  J.,  was  sitting  in  tho  Common  Pleas 
the  Judges  Jorisdiction  Act,  1870. 


have  existed,  tho  answer  is  that  by  force 
of  that  argument  every  promoter  would 
be  enabled  to  sue  a  company.  Then  it 
was  contended,  that  one  of  the  conditions 
of  the  company's  existence  was  the  pay- 
ment of  preliminary  expenses  ;  if  this  is  a 
valid  cause  of  action,  it  does  not  seem  to 
me  to  be  alleged  in  the  declaration. 

Judgment  for  tJie  defendants. 


Attorneys— H.  Philippe,  for  plaintiffs;    Walter 
Wobb,  for  defendants. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  froih  the  Court  of  Oommon  Pleas,) 
1874      1 

F  b    6        lR01>0CANACni    AND   OTHERS    V, 

Juno  16.  J  ^''"°'"- 

Marine  Insurance — Policy — BlsJc  during 
Land  Transit — Restraint  of  Princes — Goods 
in  a  hesieged  To^vn, 

The  plaintiffs  insxircd  hy  a  policy  in  the 
ordinary  form  of  a  Lloyd's  policy^  which 
was  undenmtten  hy  the  defendant,  silks 
from  Sliangliai  to  Loiulon,  via  Marseilles 
or  SautJiampto7i,  "  and  whilst  remaining 
therefor  transit,  with  leave  to  call  at  any 
ports  or  phices  in  or  out  of  the  ivay,  for  all 
purposes  including  all  risks  of  craft  to  and 
from  the  steamers,*'  Tlie  risk  insured  in- 
chided  ^^  arrests,  restraints  and  detainments 
of  all  kings, princes  and  people,''  and  there 
was  a  memorandum  in  the  margin  of  the 
policy  that  the  silks  slwuld  he  shipped  hy, 
inter  alia,  tlie  Messageries  Imperiafes 
steamers.  It  %vas  found  as  a  fact  that  the 
company  of  tlie  Messageries  Imperiales 
always  send  goods  from  Shanghai  to  Lon* 
den  overland  through  France,  and  that  it 
was  well  known  among  underwriters  thai 
goods  sent  from  China  to  London  via  Mar^ 
seiUes  were  always  sent  overland  through 
France,  The  silks  insured  were  shipped  on 
one  of  the  steamers  of  the  Messageries  Im^ 
periales,  and  reached  Paris  via  Marseilles, 
on  the  ISth  of  Septemher,  1870,  hut  at  that 
time  there  was  tear  hetween  France  and 
Oermany,  and  the  Oerinan  armies  were 
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Sbajiwell,  B. — ^The  first  point  made 

the  defendant  in  the  argument  before 

(T617  fidntly  and  not  at  ^  in  the  Court 

"below)  was  that,  supposing  there  was  a 

I088  within  the  policy,  there  was  no  right 

<^    abandonment,  the    plaintiffs    having 

Bold  the  goods  insured  and  the  vendees 

ving  claimed  them   on  their  arrival. 

e  answer  is,  that  if  the  plaintiffs  had 

«   right     of    abandonment    and    did 

^badon,  *4;he    abandonees,    the    nnder- 

'^^riiterB,  thereby  acquired  all  the  rights  of 

t^lifte  assured,  including  their  right  to  the 

I>TOe  of  the  goods  from  the  vendees.  The 

B^cond  point  made  by  the  defendant  was 

t.'hksA  the  policy  was  limited  to  marine 

Wnat  was  in  the  contemplation 

the  parties  does  not  matter,  though  we 

not  doubt  that  the  assured  must  have 

the  whole  journey  in  view.  We  must 

what  the  policy  says.    It  seems  to  us 

Uaatit  very  clearly  in  words  includes  the 

^nrhole  transit  by  land  as  well  as  by  sea. 

^The  words  are  "  at  and  from  Shanghai  to 

^laneilles  and  London,  via  ^rseillcs.'' 

The  slovenly  mode  of  saying  "and  or,"  if 

'Uie  words  were  critically  examined,  might 

ZKiake  a  difficulty,  though  not   on  this 

qiiegtion,  but  bearing  in  mind  the  course 

c>f  carriage  and  transit  found  in  the  case, 

ttwre  can  be  no  doubt  the  voyage  or 

joorney  described  includes  a  land  passage 

'^^faongh  France.     No  doubt  many  of  the 

Perils  are  sea-perils  exclusively;  "perils 

*>f  the  seas"  are  named,  but  many  are 

*^<»»unon  to  land  and  to  sea,  as  "  fire"  and 

*  thieves."    With  respect  to  the  argument 

wiat  as  all  risks  of  craft  are  mentioned  it 

follows  that  while  on  land  there  is  no  in- 

'^mudoe,  the  answer  is  that  these  words 

^  necessary  to  cover  the  risk  of  the  ori- 

po$l  embarcation  and  final  landing  which 

Would  not  be  included  in  the  words  "at  and 

from  "  and  "  shall  be  arrived  at."  We  see 

nothing  to  make  us  limit  the  plain  words 

of  the  policy  to  the  sea  part  of  the  transit. 

There  remains  the  question  of  whether 

there  has  been  a  loss  from  a  peril  within 

^  poHcy,  for  if  so,  it  seems  to  us  there 

^  a  right  to  abandon,  there  being  a 

w«  of  the  goods,   the  assured  having 

**t  aU  control  over  them  for  an  indc- 

^te  time,  which  might  extend  to  such 

&  period  as  to  cause  at  least  a  loss  or 

Allure  of  the  particular  adventure^  and 

Kew  8iRiBt,43.— C.P 


possibly  a  total  loss  of  the  goods  or 
more  or  less  damage  to  them.  In  such 
a  case  the  assured  has  a  right  to  throw 
the  risk  on  the  underwriter  (Philips  on 
Insuraiicey  par.  1624).  Now  the  facts 
found  are  that  the  goods  safely  arrived  at 
Paris,  that  on  the  10th  of  September,  car- 
riage by  railway  from  Paris  to  Boulogne 
became,  and  till  after  the  commencement 
of  this  suit  continued,  impossible,  in  con- 
sequence of  the  German  armies  having 
taken  possession  of  parts  of  the  railway, 
and  intercepted  all  communication  there- 
by between  Paris  and  Boulogne.  This 
was  the  usual  way  in  which  such  goods 
were  sent  from  Marseilles  en.  route  to 
London.  It  was  not  said  that  they  could 
not  have  been  sent  to  Havre  or  other 
ports,  but  we  think  this  immaterial.  For 
supposing  they  could  and  ought  to  have 
been  but  were  not,  and  supposing  that  in 
this  the  carriers  were  guilty  of  a  breach 
of  duty,  that  would  not  make  the  loss 
the  less  a  loss  to  the  assured.  It  is  after- 
wards found  that  while  the  silks  remained 
at  Paris,  on  September  19th  "  the  Ger- 
man armies  completely  invested  Paris, 
and  that  from  that  day  until  the  com- 
mencement of  the  action  they  completely 
surrounded  and  besieged  Paris,  and  held 
military  possession  of  all  roads  leading 
out  of  Paris,  and  prevented  communica- 
tion between  Paris  and  all  other  places  by 
reason  whereof  it  was  impossible  to  re- 
move the  silks  from  Paris."  The  result 
of  this  state  of  things  undoubtedly  was 
that  the  goods  were  prevented  from  leav- 
ing Paris  and  the  whole  adventure  was 
broken  up  and  so  continued  at  the  time 
when  the  notice  of  abandonment  was 
given,  and  up  to  the  commencement  of 
the  action.  We  are  of  opinion  that  this 
amounts  to  a  constructive  total  loss  of  the 
goods  by  restraint  of  kings  and  princes 
within  the  terms  of  the  pohcy.  This  is 
not  a  mere  temporary  retardation  of  the 
voyage,  but  a  breaking  up  of  the  whole 
adventure.  It  is  well  established  that 
there  may  be  a  loss  of  the  goods  by  a  loss 
of  the  voyage  on  which  the  goods  are 
being  transported,  if  it  amounts,  to  use 
the  words  of  Lord  EUenborough,  "  to  a 
destruction  of  the  contemplated  adven- 
ture."  Anderson  Y,  Wallis  (2)  and  Barker 

(2)  2  M.  &  S.  240. 
2L 
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y.  Blokes  (8).  Bat  it  is  said  that  there 
has  been  no  loss  of  the  goods  bj  restraint 
of  kings  and  princes  in  this  case,  because 
there  has  been  no  specific  action  on  the 
goods  themselves.  It  is  true  that  there 
■was  no  actual  seizure  or  arrest  of  the  goods, 
nor  was  there  any  specific  or  published 
order  prohibiting  the  transport  of  goods 
from  the  besieged  city.  But  the  city  in 
which  the  goods  were,  was  besieged  and 
completely  invested,  all  commerce  was 
stopped,  and  the  goods  were  as  effectually 
prevented  from  coming  out  as  if  they  were 
actually  seized  by  the  German  army. 
What  we  have  to  look  at  is  whether  by 
the  immediate  and  direct  pressure  of  the 
German  army  the  goods  were  prevented 
from  reaching  their  destination.  A  siege 
like  the  present,  which  wus  intended  to 
reduce  the  besieged  place  by  famine,  is  a 
prohibition  of  all  commerce  and  inter- 
course with  the  besieged  place.  Neutrals 
would  have  no  right  to  cross  the  German 
lines  in  order  to  bring  out  their  goods  or 
for  any  other  purpose  that  would  or  might 
in  the  least  interfere  with  the  military 
operations.  In  the  case  of  a  maritime 
blockade,  neither  the  ships  nor  the  goods 
on  board  of  them  within  the  port,  and 
which  arc  prevented  from  coming  out,  are 
seized  or  arrested,  or  in  the  actual  pos- 
session of  the  blockading  force  ;  there  is 
no  specific  action  on  the  ships  or  goods 
beyond  tlie  prohibition  from  leaving  the 
port.  But  surely  they  are  "  restrained  '* 
from  coming  out,  and  the  prosecution  of 
the  adventure  is  thereby  effectually  im- 
peded. 

We  quite  agree  with  the  opinion  ex- 
pressed on  this  subject  by  the  supreme 
Court  of  the  United  States  in  Olivera  v. 
The  Union  Insurance  Company  (4),  and 
which  was  quoted  before  us, — that  the  in- 
habitants of  a  besieged  town  or  the  ships 
in  a  blockaded  port  may  be  properly  said 
to  be  "  restrained  "  from  coming  out  by 
the  action  of  the  besieging  army  or  the 
blockading  force.  A  siege  where  the 
place  is  completely  surrounded  and  in- 
vested is  a  stronger  case  than  a  mere 
maritime  blockade. 

In  the  latter  case  the  land  communica- 


(3)  9  Kast  283. 

(4)  3  Whoaton  183. 


tions  are  unaffected,  and  the  commeroeby^ 
sea  only  is  interdicted. 

But  we  are  unable  to  draw  any  materii^^ 
or  substantial  distinction  between  the  tw( 
so  far  as  they  operate  to  prevent  or 
strain  all  intercourse  or  commerce  or  t1 
entry  into  or  exit  of  any  goods  from 
besieged  or  blockaded  places.     Groti* 
book  3,  1-5,  places  ^^  oppidum  ohst 
vel  portlis  clausus,*'  exactly  on  the 
footing  as  regards  the  right  of  neutral^ 
hold  commerce  with  the  belligerents ;  ^:3 
Lord  StowclFs  definition  of  a  blockad^^ 
still  more  applicable  to  a  siege  like    t. 


a 


siege  of  Paris  than  to  a  blockade 
maritime — "  A  blockade,"  he  says, 
sort  of  circumvallation  round  a  place 
which  all  foreign  connection  and  co: 
pondence  is,   as  far  as  human  force 
effect  it,  to  be  entirely  cut  off.    It  is  i 
tended  to  suspend  the  entire  commerce 
that  place,  and  a  neutral  is  no  more  -^^^ 
liberty  to  assist  the  traffic  of  exportatioi^^ 
than  importation." 

If  therefore  the  effect  of  the  siege  o^^ 
Paris  was  to  cut  off  entirely  all  foreign    ^ 
connection  and  correspondence,  we  thmk 
that  the  goods  in  this  case  were  restrained 
or  prevented  from  leaving  Paris  by  the 
operation  of  that  siege. 

It  appears  to  us  that  the  words  "  re- 
straints and  detainments   of  all   kingSi 
princes  and  people,  of  what  nation,  con- 
dition or  quality  soever,"  are  wider  and 
more    comprehensive  words  than  those 
which  precede  them,  and  that  they  in- 
clude and  cover  the  case  now  under  con- 
sideration.   And,  as  a  verbal  matter,  we 
may  observe  that  restraint  is  a  word  more 
properly  applicable  to  persons  than  to 
goods,  so  that  a  restraint  of  goods  means 
a  restraint  of  those  having  the  costody  of 
goods.     We  cannot  help  thinking  that 
the  doubt  arises  through  the  speedy  ar- 
rival of  these  goods  uninjured.   JBbd  thej 
been  perishable  goods  destroyed  by  the 
delay  it  would  then  be  difficult  to  say  that 
the  loss  was  not  caused  by  the  restraint  of 
princes. 

For  these  reasons  we  are  of  opinion 
that  the  goods  insured  by  the  present 
policy  were  either  restrained  from  leaying 
Paris  or  were  detained  within  Paris  by 
the  immediate  and  direct  action  of  the 
German  army,  and  were  therefore  so  lost 
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bj  one  of  tiie  perils  insured  against  as  to 
entitle  the  assi^red  to  abandon  them  to 
the  underwriters  and  claim  for  a  total 
loss. 

We  think,'  therefore,  the  judgment  of 
the  Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


AttornejB — Markbj,  Tarry  &  Stewart,  for  appel* 
lant ;  Woltons,  Bubb  &  Walton,  for  respondents. 


1874       1  OQDEN  V.   BENAS   AND 

6|  8.  J  AKOTHEB. 

jBanker — Cheque  pa/yahle  to  Order-^ 
— Forged  Endorsement— 16^17  Vict.c.  69. 
^-  19 — Money  had  and  received. 

Though  the  hanker  on  whom  a  cheque  is 

aici»  which  is  payahle  to  order,  is  protected 

^^  16  ^  17  Vict.  c.  69.  s.  19 ^  from  proving  it 

^^  he  endorsed  by  the  person  to  whose  order 

**  i»  made  payahle,  if  it  purports  to  he  so 

,  yet  a  third  person  who  capites  sv>ch 

is  not  so  protected,  and  if  the  endorse^ 

^••«i4<  of  the  name  of  the  payee  to  whose 

^^^der  U  was  made  payahle  he  a  forgery, 

^uch  ihird  person  vnU  he  liahle  to  refund  to 

^^  drawer  the  money  he  received  on  the 

^^^^116  when  a  was  honoured  hy  the  hanJcer 

<^  Vfhom  it  was  drawn. 

This  was  an  action  brought  in  the 
^^yor's  Conrt  of  London  to  recover  the 
•^>^H  of  12Z.  12*.  as  money  received  for 
f^©  use  of  the  plaintiff  under  the  foUow- 
^S  circumstances. 

In  February,  1873,  the  plaintiff,  who 

!^«  in  London,  wished  to  remit  a  sum  of 

^i«  12».  to  a  Mr.  Vincent  Willis  at  Liver- 

Pj^oL    He  accordiuglj  drew  a  cheque  for 

^^  amount  on  his  bankers,  the  Holbom 

"*^iiKsh  of  the  London  and  County  Bank, 

^1^^  made  it  payable  to  "  Mr.  Vincent 

W"iliig  or  order."    The  cheque  was  dated 

«e  16th  of  February,  1873,  and  was  on 

^*^  day  sent  by  fiie  post  in  a  letter 

•^dressed  to  Mr.  Willis  according  to  his 

•^diess  at  Liverpool.    It  never  reached 

"^  but  was  stolen  in  the  course  of  its 

^^ttint      The    defendants    are    money 

.clttogers  and  bankers  at  Liverpool,  and 


on  the  18th  of  February,  1873,  a  person 
who  was  a  stranger  to  them  came  into 
their  office  with  the  cheque  the  plaintiff 
had  so  posted,  and  asked  the  defendants 
to  cash  it  for  him.  The  cheque  at  the  timQ 
had  the  words  "  Vincent  Willis"  on  the 
back  of  it.  One  of  the  defendants  asked 
such  person  if  he  was  the  Vincent  Willie 
to  whose  order  the  cheque  was  made  pay- 
able. The  person  replied  that  he  was, 
and  upon  such  defendant  asking  how  hQ 
could  be  sure  that  he  was,  he  struck  out. 
the  words  "Vincent  Willis,"  which  were 
on  the  back  of  the  cheque,  and  wrote 
them  there  again  in  the  presence  of  suclj 
defendant  as  if  ho  were  writing  his  own 
name.  The  defendants  then  took  the 
cheque  and  told  the  person  to  call  again 
on  the  21st  of  February  for  his  money, 
which  he  would  have  if  the  cheque  should 
be  duly  honoured.  The  cheque  was  then 
sent  by  the  defendants  to  their  London  cor- 
respondents, who,  presenting  it  to  the  bank 
on  which  it  was  drawn,  received  the 
amount  thereof,  and  afterwards  trans- 
mitted the  same  to  the  defendants.  O4 
the  21st  the  defendants  paid  over  the 
12Z.  128.,  less  1^.  their  commission,  to  the 
person  who  had  brought  it  to  them,  and 
who  had  so  represented  himself  to  be 
Vincent  Willis,  the  payee.  The  endorse- 
ment of  "  Vincent  Willis"  was  in  fact  a 
forgery,  and  the  plaintiff,  who  had  for  the 
first  time  discovered  on  the  20th  of  Feb- 
ruary, 1873,  that  the  cheque  had  been 
stolen,  sought  by  this  action  to  recover 
the  amount  of  it  from  the  defendants. 

At  the  trial  a  verdict  was  entered 
for  the  plaintiff  for  121. 12«.,  with  leave 
to  the  defendants  to  move  to  set  the  same 
aside,  and  to  enter  a  verdict  for  them- 
selves. 

That  rule  was  argued  before  the  Com- 
mon Sergeant,  who  made  the  same  abso- 
lute, but  gave  leave  to  the  plaintiff  to 
move  in  one  of  the  Superior  Courts  to  set 
the  same  aside,  and  to  enter  the  verdict 
for  the  plaintiff  for  the  amount  claimed. 
Accordingly  a  rule  nisi  to  that  effect  was 
obtained  in  the  beginning  of  this  tftrm, 
against  which — 

M^Intyre  and  M^Connell  now  shewed 
cause. — The  plaintiff  has  been  guilty  of 
negligence,  and  therefore  ought  not  to 


eeo 


COUBT  OF  COMMON  PLEAS: 


M.%»    ^ 


recorer  the  amonnt  of  this  cheque.  The 
cheque  was  posted  on  the  15ih,  and  ought 
to  have  reached  its  destination  on  the  16th 
of  February,  and  the  plaintiff  ought  on 
the  17th  to  have  expected  to  haye  roceiyed 
an  acknowledgement  of  its  receipt  by 
Willis.  It  was  not  presented  to  the  de- 
fendants until  the  18th  of  Fobniary,  and 
there  had  therefore  been  time  before  then 
to  have  telegraphed  to  Willis  as  to  whether 
he  had  roceiyed  the  cheque. 

[LoBD  CoLBBiDGE,  C.J. — How  does  the 
question  as  to  negligence  arise  ?  This  is  a 
case  as  to  money  received  for  the  use  of 
the  plaintiff.] 

At  all  events  the  plaintiff  might  have 
stopped  payment  of  the  cheque,  or  if  too 
late  for  that,  ho  might  on  the  20th  when 
he  was  aware  that  the  cheque  was  stolen, 
have  telegraphed  to  the  defendants  what 
had  occurred,  for  the  defendants  did  not 
pay  the  money  to  the  forger  until  the  2l8t 
of  February. 

[Lord  Colebidoe,  C.J. — ^The  omission 
to  teleg^ph  is  not  negligence ;  moreover, 
the  question  does  not  arise.] 

Then  there  was  no  privity  of  contract 
between  the  plaintiff  and  the  defendants 
to  found  an  action  for  money  received  for 
the  plaintiff's  use — The  Soclclo  Generale  v. 
TJie  Metropolitan  Bank  (1).  This  action 
can  only  be  supported  upon  the  assump- 
tion that  the  defendants  actually  received 
the  proceeds  of  the  forgery  for  their  own 
benefit ;  but  they  were  merely  agents ; 
they  did  not  get  the  benefit  of  the  money, 
for  they  paid  it  to  the  person  who  had 
presented  it,  and  they  never  received  the 
money  for  themselves.  The  defendants 
had  taken  all  reasonable  precaution  to 
ascertain  the  genuineness  of  the  namo, 
Vincent  Willis,  which  was  endorsed  on 
the  cheque,  and  had  not  paid  over  the 
money  until  the  cheque  had  been  paid  in 
London.  Moreover  the  defendants  did  no 
more  than  was  ordinarily  done  by  bankers, 
and  they  ought  to  bo  protected  by  IG  &  1 7 
Vict.  c.  59.  s.  19,  which  makes  a  cheque 
on  a  banker  payable  to  order  when  it 
purports  to  bo  endorsed  by  the  person  to 
whose  order  it  shall  bo  drawn  payable,  a 
sufficient  authority  to  such  banker  to  pay 
tho  amount  te  the  bearer,  and  declares  that 

(I)  27  Law  Times  N.S.  840. 


"  it  shall  not  bo  incumbent  on  such  banker 
to  prove  that  such  endorsement  or  any  bq 
sequent  endorsement  was  made 
under  the  direction  or  authority  o: 
person  "  to  whom  the  naid  cheque  w 
made  payable. 

Wetherfieldf  in  support  of  the  rule 
The  case  of  The  Socicte  OenercUe  v.  The 
tropolitan  Bank  (1)  was  one  of  contract 
does  not  apply  to  this  case  where  the 
fondants  aro  suod  for  having  been  gi^ 
of  a  wrongful  act^  and  where  no  prL 
of  contract  is  required.     The  actio 
not    founded   on    contract  but    on 
failure  of  consideration.     Money  haci 
received  will  lie  against  one  who 
wrongfully  oonverted    the    property 
another.     The  defendants  have  got 
plaintiff's  money  by  means  of  a  f( 
endorsement,  and  it  is  well  establi 
that  no  property  in  a  bill  or  cheque 
pass  to  another  by  a  forged  endo: 
The  defendants,  therefore,   can  have  C 
right  to  keep  the  plaintifTs  money  th^ 
have  so  received. 

Keatino,  J. — At  the  request  of 
Lord,  who  is  indisposed  and  suffer! 
from  cold,  I  deliver  judgment  for  him  a 
well  as  myself. 

We  aro  of  opinion  that  this  rule  oag 
to  be  made  al»oluto.     The  sum  at  staF^ 
in  this  caso  is  small,  but  the  princi 
involved  is  one  of  considerable  importam 
Tho  facts  aro  few  and  simple.     O^ 
(the  plaintiff)  posted  a  cheque  for  twe 
guineas    to  a  ]Mr.  Vincent  Willis, 
cheque    was     drawn    on    the    Hoi 
branch  of  tho  London  and  County 
in  this  form.     [The  learned  Judge 
tho  cheque]  The  words  "  Vincent  WilLi 
cndorsed  on  the  cheque  appeared  at 
trial,  but  when  the  cheque  was  sent 
the  post  it  had  no  endorsement.    The 
fendante  aro  money-changers  and 
at  Liverpool,  and  on  the  18th  of  Feb: 
1873,  a  i)erson  unknown  to  them 
tho  cheque  which  was  then  endoned 
tho  words  "Vincent Willis,"  and  aske- 
have  it  cashed.     One  of  the  defends 
said  to  such  person,  "How  do  1  know 
aro  the  party  to  whose  order  tho  cheqa 
payable  r* "     Upon  which  the  person  'W- 
brought  tho  cheque  replied   by  cras/"^ 
tho  namo  "  Vincent  Wilson "  ind 
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funds  of  the  plaintiff  to  meet  it.  Plea^ 
tJtcU  the  plaintiff  was  a  married  woman, 
R^licaiion,  that  the  causes  of  action  arose 
exclusively  from  earnings,  money ,  chattels 
and  property  within  tlie  m^eaning  of  the 
Married  Women's  Property  Act^  1870  (33 
^  34  Vict.  c.  93),  and  that  the  defendants 
knew  wJien  they  accepted  the  plaintiff* s 
hanking  account  that  site  was  a  married 
woman  carrying  07i  her  business  separately 
from  her  husband: — Held,  on  demurrer^ 
that  tJie  replication  was  good  as  shelving 
iJuU  the  plaintiff  was  seeking  a  remsdy  for 
the  protection  of  her  earnings  and  property 
within  the  meaning  of  the  11th  seciioii  of 
the  Married  Women's  Property  Act,  1870. 

First  count. —  For  that  ia  considera- 
tion that  the  plaintiff,  who  heretofore  ex- 
ercised and  carried  on,  and  still  exercises 
and  carries  on,  the  business  of  a  restau- 
rant-keeper  at  Grown  Court,  Old  Broad 
Street,  in  the  citj  of  London,  as  a  sole 
trader,  according  to  the  custom  of  the 
said  city  of  London,  would  become  a  cus- 
tomer of  and  keep  an  account  with  the 
defendants'  bank  for  reward  and  commis- 
sion to  the  defendants,  the  defendants  con- 
tracted and  agreed  with  the  plaintiff  that 
they  would  in  the  course  of  their  dealings 
with  her,  as  her  bankers  aforesaid,  collect 
the  moneys  due  on  any  bills  of  exchange 
which  she  might  deposit  with  them,  when 
and  as  they  respectively  became  due  and 
payable,  and  place  the  moneys  so  col- 
lected to  her  account  at  their  said  bank, 
and  in  pursuance  of  such  contract  and 
agreement,  the  plaintiff  paid  into  the  said 
bank  for  collection  and  the  defendants 
received  from  the  plaintiff  for  the  pur- 
pose aforesaid  a  certain  bill  of  exchange, 
accepted  and  payable  by  Otto  Bocks  at  3, 
Crown  Court  aforesaid,  for  the  sum  of 
25Z.,  of  which  bill  the  plaintiff  was  the 
holder;  and  all  conditions  were  per- 
formed, and  all  things  happened,  and  all 
times  elapsed  necossaiy  to  entitle  the 
plaintiff  to  have  the  said  bill  of  exchange 
presented  for  payment,  and  the  amount 
placed  to  her  account  by  the  defendants, 
in  accordance  with  their  promise  afore- 
said. Yet  the  defendants  did  not  pre- 
sent the  said  bill  of  exchange  to  tho  said 
Otto  Bocks  at  3,  Crown  Court  aforesaid, 
for  payment  when  it  became  due,  accord- 


ing to  the  said  oontraot  and  agn 
and  according  to  the  custom  aoc 
of  merchants  and  bankers,  and  • 
place  the  proceeds  of  the  said  bil 
change  to  the  plaintiff's  account^ 
by  the  plaintiff  has  been  deprived 
remedies  on  the  said  bill  of  en 
and  of  the  benefit  of  the  amount  1 
and  has  had  cheques  drawn  by 
the  defendants  dishonoured,  and  h 
greatly  injured  in  her  credit,  and  € 
to  injurious  suspicions  as  to  her  » 
and  honesty,  and  otherwise  damni 
.  Second  count. — For  that  the  ] 
employed  the  defendants  as  her  b 
for  reward  to  the  defendants,  as 
first  count  mentioned,  and  in  ooi 
tion  thereof  the  defend^its  promii 
plaintiff  to  collect  all  bills  of  eat 
deposited  with  them  by  the  plaii 
that  purpose,  and  to  give  immed: 
tice  to  tho  plaintiff  of  the  disho 
any  of  the  bills  so  deposited  by  tin 
tiff'  with  tho  defendants  for  col 
And  the  plaintiff  deposited  with 
ants  a  certain  bill  of  exchange  fox 
tion  as  aforesaid  for  261.,  accepted 
Bocks,  and  the  defendants  duly  pr 
the  bill,  which  was  dishonoured ; 
conditions  were  fulfilled,  and  all 
happened,  and  all  times  elapsed  nc 
to  entitle  the  plaintiff  to  a  fulfill 
the  defendants  of  their  said  promi 
to  immediate  notice  from  the  deC 
of  tho  said  dishonour.  Yet  the 
ants  did  not  give  to  the  plaintiff  n 
tho  said  dishonour  according  to  i 
tom  and  usage  of  merchants  and  b 
by  reason  whereof  the  plainti£ 
cheques  upon  tho  defendants  tc 
them  paid  out  of  the  proceeds 
said  bdl,  which  said  cheques  wen 
noured  by  the  defendants,  when 
plaintiff  was  injured  in  her  ored 
compelled  to  pay  cash  for  goods  s 
to  her  by  divers  persons,  and  I 
benefit  of  the  usual  terms  of  dealu 
was  otherwise  injured  and  damnifi 
Third  count. — For  that  plaintifl 
a  solo  trader  according  to  tl 
tom  of  the  city  of  London,  and  the 
dants  being  bankers,  as  in  the  firs 
mentioned,  the  plaintiff  retained  s 
ployed  the  defendants  as  her  bonki 
the  defendants  accepted  the  said  i 
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id  employment  npon  the  terms  amongst 
oiher  things  that  the  defendants  would 
from  time  to  time  out  of  moneys  in  their 
lisnds  applicable  for  that  purpose,  pay  on 
pvesentoient  any  cheque  which  might  be 
anwn  by  the  plaintiff  upon  the  defend- 
ttnts,  and  duly  presented  at  their  bank- 
ixig.liouse  for  payment  by  any  person  law- 
fiillj  entitled  to  receive  the  amount  of 
Buch  cheque,  not  exceeding  the  amount 
of  the  moneys  in  the  hands  of  the  defend- 
ttnts  applicable  to  the  payment  thereof  at 
tlie  time  of  the  presentment  thereof.    Tb  at 
afterwards  the  plaintiff  drew  four  cheques 
Erected  to  the  defendants,  and  thereby 
i^equired  the  defendants  to  pay  to  Mr. 
I^itaki,  Mr.   Lambert,   Mr.  Yinall  John 
Bobertson  Beep,  and  Messrs.  Simonds, 
^■•Bpectively,  the  sums  of  lOZ.,  2Z.,  3Z.  13^., 
■tod  9L  Os.  6d,  respectively,  and  delivered 
^le  said  cheques  to  the  said  Mr.  Pitski,  Mr, 
•*-*mbert,  Mr.  Vinall  John  Robertson  Ileep, 
^nd  Messrs.  Simonds,  in  payment  of  debts 
^p©  to  the  said  Mr.  Pitski,  Mr.  Lambert, 
^Jr.  Vinall  John  Robertson   Reep,  and 
-^feasrs.  Simonds  from  the  said  plaintiff, 
^pd  the  said  Mr.  Pitski,  Mr.  Lambert, 
^t.  Vinall  John  Robertson   Reep,  and 
^fcesrs.  Simonds,  being  the  lawful  holders 
of  the  said  cheques,  and  entitled  to  re- 
ceive respectively  the  amounts  thereof, 
^aly  presented  the  said  cheques  at  the 
"^^aiUdng-house  of  the  said  defendants  for 
payment;  and  all  conditions  were  fulfilled, 
^nd  all  things  happened,  and  all  times 
^bpsed  necessary  to  entitle  the  plaintiff 
"^  have  the   said  cheques  paid   by  the 
defendants  when  so  presented  as  aforesaid. 
^et  the  defendants  did  not  pay  the  said 
^l^eques  when  so  presented  as  aforesaid, 
"^Hereby  the  plaintiff  was  injured  in  her 
Credit  and  reputation,  and  the  said  Mr. 
^itski,  Mr.  Lambert,  Mr.  Vinall  John 
Robertson  Reep,  and  Messrs.  Simonds  and 
fillers,  refused  to  deal  with  plaintiff  in 
'^e  nsnal  way  of  her  trade  and  business, 
^B  they  otherwise  would  have  done,  and 
'hereby  the  plaintiff  has  been  deprived  of 
^«  benefit  of  the  usual  terms  of  dealing, 
^Hd  has  lost  and  been  deprived  of  large 
and  profits  which  she  would  other- 
have  gained  and  acquired. 
To  the  three  counts  the  defendants 
pleaded  (inter  alia)  eighthly^  the  cover- 
^U9  of  the  plaintiff. 


Replication  to  such  eighth  plea,  that 
the  cause  of  action  in  the  said  counts  arose 
exclusively  from  earnings,  moneys,  chattels 
and  property  of  the  plaintiff  as  and  being 
a  married  woman,  acquired  and  gained 
by  the  plaintiff  as  such  married  woman 
after  the  passing  of  the  Married  Women's 
Property  Act,  1870,  in  a  certain  occupa- 
tion and  trade,  to  wit,  that  of  a  restau- 
rant-keeper, in  which  the  plaintiff  was 
engaged,  and  which  she  carried  on  sepa- 
rately and  apart  from  her  said  husband, 
and  the  defendants  well  knew  when  they 
accepted  her  banking  account  that  she 
was  such  married  woman  so  carrying  on 
her  business  as  aforesaid. 

Demurrer  to  this  replication,  and  join- 
der therein. 

Sir  fl".  James  {Murpliy  with  him),  in 
support  of  the  demurrer. — Though  the 
plaintiff  alleges  herself  to  be  a  sole  trader 
according  to  the  custom  of  London,  yet 
as  she  is  a  married  woman  she  could  not, 
prior  to  the  Married  Women's  Property 
Act,  1870  (33  &  34.  Vict.  c.  93),  have 
sued  in  the  superior  Courts  without 
joining  her  husband — Oavdell  v.  Shaw 
(1).  The  question  in  this  case  turns, 
therefore,  on  the  meaning  and  effect  of 
that  statute.  By  the  1st  section  it  is  en- 
acted that  the  wages  and  earnings  of  a 
married  woman,  acquired  by  her  after 
that  Act,  in  any  employment,  occupation 
or  trade  which  she  may  be  engaged  in  or 
carry  on  separately  from  her  husband, 
and  all  investments  of  such  wages  or 
earnings  shall  bo  deemed  property  settled 
to  her  separate  use.  Then  the  11th  section 
declares  that  she  may  maintain  an  action 
in  her  own  name  for  the  recovery  of  such 
wages,  &c.,  and  that  she  may  "  have  in 
her  own  name  the  same  remedies,  both 
civil  and  criminal,  against  all  persons 
whomsoever  for  the  protection  and  secu- 
rity of  such  wages,  earnings,"  &c.,  "  as 
if  such  wages,"  &c.,  "belonged  to  her  as 
an  unmarried  woman."  The  action  in 
this  case  is  not  within  that  11th  section. 
It  is  not  an  action  for  the  recovery  of 
any  of  her  wages,  earnings  or  property, 
but  for  a  breach  of  contract. 


(1)  4  Term  Hep.  ddl. 
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[Brett,  J. — ^When  money  is  placed  by 
a  castomer  with  a  banker  he  nndertakes 
to  pay  it  according  to  the  written  antho- 
rity  of  such  customer.  Is  not  the  action 
for  the  breach  of  that  a  mode  of  protect- 
ing the  customer's  money  P] 

This  action  is  not  for  the  recovery  of 
the  plaintiff's  money,  nor  can  it  be  said 
to  be  for  the  protection  of  her  money  or 
property.  It  is  for  damages  the  plaintiff 
has  sustained  by  her  credit  in  business 
haying  been  injured  by  the  defendants' 
not  honouring  her  cheques.  It  would  be 
a  straining  of  the  enactment  to  say  that 
"credit"  is  "property."  "Property," 
within  the  meaning  of  this  section,  must 
be  something  which  is  ejusdem  generis 
with  what  is  there  before  described,  viz., 
"  wages,  earnings  and  money." 

[Beett,  J. — "  Credit,"  as  used  in  this 
declaration,  means  business  credit.  Is 
not  sach  credit  part  of  the  business  P 
Lord  Coleridge,  C.J. — ^May  not  money 
be  invested  in  a  business  P  If  so  it  is  pro- 
perty.] 

If  a  married  woman  can  sue  in  her 
own  name  on  any  contract  made  with 
relation  to  her  business  she  might  go  on 
the  Stock  Exchange  and  specmate,  and 
though  she  could  not  be  sued  thereon  yet 
she  would  have  all  the  benefit  which 
might  ensue  from  the  same.  It  has  been 
held  that  if  she  has  no  separate  estate  she 
cannot  be  made  a  bankrupt — Ex  parte 
Holland  (2).  If  the  Legislature  meant 
that  a  married  woman  might  sue  in  her 
own  name  for  the  breach  of  any  contract 
entered  into  with  relation  to  her  property 
it  ought  and  would  no  doubt  have  said 
so  in  plain  terms  as  it  has  done  in  the 
Divorce  Act,  20  &  21  Vict.  c.  85.  s.  26, 
in  the  case  of  a  judicial  separation. 

Bay  (jOwrrie  with  him),  contra. — This 
is  an  action  to  protect  the  property  of  a 
married  woman,  and  is  within  the  11th 
section  of  the  Married  Women's  Property 
Act,  1870.  Credit  goes  to  constitute 
goodwill  and  to  the  msJsing  of  a  business. 
The  action  is  for  damage  done  to  the 
business,  and  is  for  the  protection  of  her 
property.  The  investment  of  what  a 
woman  has  earned  is  equally  within  the 
Act  as  the  earnings  themselves. 

(2)  43  Law  J.  Pep.  (k.s.)  Backr.  85, 


[Lord  Colebidoe,  O.J. — ^Mortj 
shew  that  if  the  action  is  for  the  ] 
tion  of  the  plaintiff's  businesSy  tha 
business  arose  from  her  eamingB  ?' 

The  replication  does  so.  It  iJlee 
the  cause  of  action  arose  exclasivd 
earnings  of  the  plaintiff  acquired 
in  her  trade. 

Sir  H,  James  in  reply. — The  ac 
founded  on  the  contract — Mom 
Williams  (3),  and  BoUin  v.  Stewat 

Cur,  adv. 

The  following  judgment  of  the 
(5)  was  (on  July  8)  delivered  by 

Lord  Coleridge,  C.J. — ^This  vn 
murrer,  raising  an  important  queei 
determination  on  the  11th  section 
33  &  34  Vict.  c.  93,  the  Married  W 
Property  Act,  1870,  The  section, 
as  it  is  material  for  this  case,  is  as: 
— "  A  married  woman  may  maini 
action  in  her  own  name  for  the  re 
of  any  wages,  earnings,  money  ai 
perty  by  this  Act  declared  to  1 
separate  property,  or  of  any  pi 
belonging  to  her  before  marriag 
which  her  husband  shall  by  writina 
his  hand  have  agreed  with  her  shall 
to  her  after  her  marriage  as  her  en 
property,  and  she  shall  have  in  h 
name  the  same  remedies  both  cii 
criminal  against  all  pei*sons  when 
for  the  protection  and  security  c 
wages,  earnings,  money  and  propen 
of  any  chattels  or  other  propert 
chased  or  obtained  by  means  then 
her  own  use  as  if  such  wages,  eaa 
money,  chattels  and  property  beloD 
her  as  an  unmarried  woman." 

The  question  raised  in  this  c 
whether  a  married  woman  can  one 
words  of  this  section  maintain  an 
for  breach  of  contract  agaiiffit  her  bf 
The  declaration  against  the  defia 
contained  three  counts, — ^the  first  J 
presenting  for  payment  a  bill  of  ex4 
deposited  with  them  for  that  pu 


(3)  1  B.  &  Ad.  415. 

(4)  14  Com.  B.  Rep.  695 ;  8.  c.  23  Ltw 
(k.s.)  C.P.  148. 

(5)  Lord  Ck)leridgo,  CJ.;  Brett,  J.;  a 
man,  J, 
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xxnd  for  not  giyisg  notice  to  the 
S  of  the  diflhonour  of  a  bill  of 
ge  entmsted  to  them;  and  the 
jr  dishononring  cheques  drawn  by 
lintaff  npon  tiie  defendants,  the 
ints  haying  at  the  time  funds  of 
intiff  to  meet  them, 
defendants  pleaded  that  the  plain- 
s  a  married  woman.     The  plaintiff 

that  the  causes  of  action  arose 
welj  from  earnings,  money,  chattels 
operty  within  the  meaning  of  the 
i  Women's  Property  Act,  1870, 
it  the  defendants  knew  when  they 
)d  her  banking  account  that  she 
married  woman  carrying  on  her 
18  separately  from  her  husband. 
8  replication  the  defendants  de- 
L 

ure  of  opinion  that  the  replication 
,  The  words  of  the  section  are  yery 
nd  proyide  for  two  states  of  things. 

first  portion  of  this  section  a  mEur- 
nnan  mi^  *'  maintain  an  action ''  for 
oyery  of  wages,  earnings,  <&c.,  and 
second  portion  of  the  section  she 
aye  the  same  remedies  both  civil 
minal  against  all  persons  whosoever 
I  protection   and  security  of  such 

earnings,  <fec.,  as  if  such  wages, 
^  Ac,,  belonged  to  her  as  an  un- 
d  woman.  The  question  is  perhaps 
rasely  the  same  on  all  the  three 
,  but  to  take  the  third  count  first, 
ain  that  the  section  will  become 
.  usel^s  if  a  married  woman  othcr- 
ithin  its  provisions  cannot  maintain 
tion  against  her  banker  for  dis- 
ring  her  cheque.  It  does  not  neces- 
follow,  because  a  married  woman 
le  her  banker  for  dishonouring  her 
\  that  the  general  proposition  is 
riihout  qualification  that  she  can 
tin  an  action  for  damages  for  breach 
tract.  The  relation  of  banker  and 
ler  is  a  peculiar  one.     It  is  that  of 

and  creditor  with  a  custom  super- 

to  pay  the  creditor's  cheques — 
hley  y.  HiU  (6),  and  the  judgments 
1  Cottenham  and  Lord  Campbell) — 
becomes  perfectly  clear  that  so  far 
count  for  dishonouring  the  cheque  is 
ned  the  plaintiff  is  seeking  a  remedy 

(6)  2  H.L.  Cas.  28. 
SiRiBS,  43.— CJP. 


for  the  protection  of  her  earnings  within 
the  meaning  of  the  11th  section. 

The  first  and  second  counts  undoubtedly 
raise  a  somewhat  broader  question,  as 
they  are  founded  upon  a  contract  of 
agency.  But  we  think  that  the  words  of 
the  11th  section,  to  which  we  have  re- 
ferred, are  sufficient  to  cover  this  state  of 
circumstances  also.  To  hold  otherwise 
would  be  in  effect  to  say  that  a  married 
woman  could  not  safely  have  any  of  her 
earnings  paid  to  her  by  bills  of  exchange, 
for  that  she  has  no  protection  against  tiie 
negligence  of  the  bankers  to  whom  she 
intrusts  them.  Our  decision  in  &your  of 
the  plaintiff  under  these  circumstances 
must  not  be  taken  to  affirm,  nor  will  it 
affirm,  the  general  proposition  that  under 
this  Act,  and  without  reference  to  parti- 
cular circumstances,  a  married  woman 
can  contract.  This  remark  incidentally 
disposes  of  the  argument  very  properly 
drawn  by  Sir  Hen^  James  from  the  26th 
section  of  20  <fc  21  Vict.  c.  86,  the  Divorce 
Act.  On  the  whole  we  are  of  opinion 
that  the  replication  is  good. 

Judgment  for  plaintiff. 

Attorneys — Keep,  Lane  &  Co.,  for  plaintiff ;  B.  & 
8.  MuUens,  for  defendants. 


1874.      1 
June  10,    > 
11,  12,  23.  J 


STOWB  V.   JOLLIFFB  (No.  2). 


Parliament — Register  of  Voiers^  how  far 
conchmve — 6  Vict.  c.  18.  8.  79 — 35  Sf  3G 
Vict,  c,  33.  5.  7. 

The  Ballot  Act,  1872  (35  ^  36  Vict. 
c.  33),  8,  7,  enacts  that  '*  at  any  election  for 
a  county  or  borough,  a  person  shall  not  he 
entitled  to  vote  unless  his  name  is  on  the 
register  of  voters  for  the  time  being  in  force 
for  such  county  or  borough,  and  every  per-- 
son  whose  name  is  on  such  register  shall  be 
entitled  to  demand  and  receive  a  baUot 
paper  and  to  vote :  Provided  that  nothing 
in  this  section  shall  entitle  any  person  to 
vote  who  is  prohibited  from  voting  by  any 
statute,  or  by  tlie  common  law  of  Parlia- 
inent,  or  relieve  such  person,  from    any 
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pencdties  to  which  he  unay  he  liable  for 
voting : " — ^Held,  iliat  the  register  ofparlia* 
ftientary  voters  is,  by  force  of  the  Ballot  Act, 
1872,  conchisive  not  only  on  the  returning 
officer,  but  also  on  a/ny  tribunal  which  has 
to  inquire  into  eUctv/ns,  exc^t  in  the  case 
of  persons  ascertained  by  the  proviso  in  the 
above  enactment 

The  persons  "  prohibited  "  from  voting 
by  the  proviso  are  not  those  who,  from 
failure  in  tlie  incidents  or  elements  of 
the  franchise,  could  be  successfully  objected 
to  on  the  revision  of  the  register  on  the 
ground  of  the  receipt  of  alms,  the  receipt 
of  parochial  relief,  non-residence  within  the 
proper  distance  of  a  borough,  non^occupa' 
tion,  orinsuffi^ent  qualification;  but  theper^ 
eons  *^ prohibited**  from  voting  are  those 
who,  from  some  inherent  or  for  the  tims 
irremovable  quality  in  themselves,  Jtave  not 
the  stat$/bs  of  parliamentary  electors,  for  in- 
stance,  peers,  women,  persons  holding  cer^ 
tain  offices  or  employments,  and  persons 
convicted  of  crimes,  which  disqualify  them 
from  voting. 

Case  stated  bj  Mollor,  J. 

This  was  a  petition  under  "  The  Par- 
liamentary Elections  Act,  18G8,"  against 
the  return  of  the  above-named  respon- 
dent as  a  member  of  Parliament  for  the 
borough  of  Petersfield,  Hampshire,  and 
which  came  on  to  be  tried  at  the  said 
borough  in  April,  1874.  The  petition 
prayed  that  it  might  be  determined  that 
the  respondent  was  not  duly  elected  or 
returned  by  a  majority  of  legal  votes, 
and  that  William  Nicholson,  the  other 
candidate  at  the  said  election,  had  a 
majority  of  legal  votes,  and  ought  to 
have  been  returned  instead  of  the  respon- 
dent. On  the  trial  the  following  facts 
were  admitted  or  proved,  and  Mellor,  J., 
thought  it  right  to  reserve,  for  the  opinion 
of  tms  Court,  certain  questions  arising 
therefrom. 

At  the  last  election  for  the  said  borough 
the  respondent  and  William  Nicholson 
were  respectively  candidates.  The  no- 
mination took  place  on  the  30th  of 
January,  1874,  and  the  poll  was  taken  on 
the  3rd  of  February,  and  the  returning 
officer  returned  the  respondent  as  being 
duly  elected.  The  number  of  votes  re- 
corded for  the  candidates  was  as  folio  ws«<- 


for  the  respondent  372,  and  fc 
Nicholson  3C1,  making  a  miMOi 
respondent  of  eleven  votes.  Tw< 
who  voted  for  the  responden 
voters  who  voted  for  Mr.  Niolu 
proved  to  have  received  popoc 
within  the  meaning  of  2  WilL 
36,  between  the  31st  of  July,  18! 
day  of  the  election.  There  wai 
under  the  management  of  the 
the  will  of  Jolm  Good^,  di 
about  the  22nd  of  April,  166 
funds  were  applied,  in  oonfoi 
the  directions  of  his  will,  for  \ 
of  the  poor  inhabitants  and 
children  of  the  tithing  of  Woetc 
teen  voters  who  voted  for  the  r 
and  on6  who  was  also  objected 
petitioner,  but  who  voted  for  li 
son,  received  clothing  or  goodi 
31st  of  July,  1873.  The  son 
voter  for  the  respondent  was, 
said  date  and  still  was,  apprent 
charity,  and  the  son  of  anc 
voter  was,  before  and  since  the 
educated  by  the  charity.  Fif 
voters,  who  voted  for  uie  rea 
the  last  election,  were  prove 
received  parochial  relief,  also 
meaning  of  2  Will.  4.  c.  45.  s. 
twelve  months  previously  to  t 
July,  1873.  One  other  voter, 
for  the  respondent  at  the  las 
was  proved  not  to  have  resided 
borough,  or  within  seven  stfi 
thereof^T  or  of  any  part  there 
year  preceding  the  31st  of  J[ul, 
between  that  time  and  the  d 
election.  One  other  voter, 
for  the  respondent  at  the  las 
was  proved  not  to  have  resi( 
the  borough,  or  within  seven  n 
of,  or  of  any  part  thereof,  a 
between  the  middle  of  July, 
the  beginning  of  November,  18 
teen  other  voters,  the  nature 
qualification  appeared  upon,  t 
to  be  the  occupation  of  premi 
borough,  and  who,  save  as  afo 
no  other  qualification,  and  wlu 
the  respondent,  were  proved  ' 
cupied  the  premises,  but  not  i 
cupied  them  as  owners  or  ten; 
time  between  the  31st  of  July, 
the  day  of  the  election.    Tw< 
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-jgx^en,  alluded  to  already  under  some 
pverioiiB  head  other  than  the  thirteen  last* 
ZKxentioned  and  being  voters  who  voted  for 
^lae  respondent^  were  proved  to  have  had 
xxo  Bomcient  qualification  entitling  them 
be  upon  the  register,  on  the  ground  of 
Lon-occnpationy  non-rating  or  change  of 
ipation. 

The  quetstion  for  the  opinion  of  this 
C<mrt  was,  whether  any  of  the  above  votes 
ovffht  to  be  struck  out  and  disallowed, 
9kxA  if  so,  which  of  them ;  and  such  as 
otight  to  be  struck  out  and  disallowed 
xzinst  be  taken  off  the  number  polled,  and 
^h»  majority  determined  accordingly. 
^ITlie  case  stated  that  Mellor,  J.,  had 
^CBerred  his  determination  whether  the 
x^e^ndentwas  duly  returned,  or  whether 
1m  was  not,  and  the  said  William  Nicholson 
^^rig  dnly  elected,  and  ought  to  have  been 
^^einniea,  until  this  Court  had  determined 
tlie  above  questions,  and  that  he  should 
Certify  to  ^iB  Speaker  of  the  House  of 
Commons  according  to  the  decision  of 
*lu8  Court. 

^  Hardmge  Oiffard  (JO.  8.  0.  Bowen  with 
1^),  for  the  appellant. — ^The  questions 
^hich  arise  in   this    case  jwill   depend 
chiefly  upon  the  true  construction  of  the 
Ballot  Act,  1872 ;  the  7th  section  of  that 
Axsi  is  directed  merely  to  the  procedure 
^uHng  an  election ;  every  person  whose 
Xiaiiie  la  on  the  register  is  entitled  to  vote 
^  an  election,  although   his   vote   may 
afterwards  be  struck  off  upon  a  scrutiny. 
^  [LoBD  CoLEBiDOE,  C.J. — That  coustruc- 
^U>n  seems  to  render  the  proviso  incon- 
sistent with  the  rest  of  the  section.] 

In  order  to  construe  the  Ballot  Act, 

^872,  it  will  be  necessary  to  pass  in  review 

^^1^  former  procedure   at  parliamentary 

elections.    The  returning  officer,  with  or 

^^^thout  assessors,  decided  who  was  the 

StX4;oe88ful  candidate;   his  decision    was 

s^lriect  to  the  supervision  of  the  House 

^^  Commons ;  but  under  the  Reform  Act, 

?   Vill.  4.  c.  45,  a  register  of  voters  was 

^^troduoed ;  and  by  6  Vict.  c.  18,  further 

T^'^tmsions  as  to  registration  were  enacted. 

^I^Iie  oonstruction  of  the  Ballot  Act,  1872, 

^^^qnires  that  the  register  of  voters  shall 

^^  deemed  conclusive  at  the  time  of  pol- 

lixi|^  bat  that  upon  a  scrutiny  it  shall  be 

^^peD|  fior  that  statoto  clearly  contemplates 


a  scrutiny  in  section  25,  and  in  schedule  1^ 
part  1,  rule  41.  It  was  no  doubt  intended 
that  the  confusion,  which  would  be  occa« 
sioned  by  investigating  claims  to  vote, 
should  be  avoided  at  the  time  of  polling. 
The  persons  mentioned  in  the  special 
case  are  all  disqualified ;  it  is  only  neces- 
sary  to  mention  specially  those  who  have 
received  relief  firom  the  charity ;  poor  and 
indigent  persons  aro  disqualified  from 
voting  by  the  common  law  of  Parliament ; 
this  is  plain  from  the  proceedings  on  the 
election  petition  for  the  borough  of  Read- 
ing,  as  reported  in  the  journals  of  the 
House  of  Conmions,  7  Anne,  2nd  and  4th 
of  December,  1708,  and  from  the  judg- 
ments in  Smith  v.  HcUl  (1). 

A,  Thesiger  (W,  G.  Harrison  and  B,  B. 
Couch  with  him),  for  the  respondent.—* 
The  repeal  of  the  provisoes  in  6  Vict, 
c.  18.  s.  79,  and  the  Ballot  Aci^  1872, 
s.  7,  have  rendered  the  register  conclusive 
as  to  the  right  to  vote  after  it  has  been 
settled  by  the  revising  barrister ;  the  only 
persons  who,  being  upon  the  register,  can 
be  objected  to  at  the  time  of  polling,  are 
those  mentioned  in  the  proviso  to  the  latter 
enactment.  The  history  of  election  law  noay 
be  divided  into  five  periods — first,  the  time 
before  the  Reform  Act,  1832 ;  secondly, 
the  period  between  the  Reform  Act,  1832, 
and  G  Vict.  c.  18  ;  thirdly,  the  period  be- 
tween C  Vict.  c.  18  and  the  Representa* 
tion  of  the  People  Act,  1867 ;  fourthly, 
the  period  between  the  Representation  of 
the  People  Act,  1867,  and  the  Ballot  Act, 
1872  ;  fifthly,  since  the  Ballot  Act,  1872. 
As    to  the    first  period,  it  is    said    in 
Sogers  on  Elections,  ch.  2,  p.  48  (10th  ed.), 
that  *'  the  rights  of  voting  for  cities  and 
boroughs  were  not,  as  in  counties,  regu- 
lated by  any  statute  or  fixed  rule  uni- 
formly pervading   the    whole  kingdom. 
They  were  established  by  special  Acts  of 
Parliament,  by  charters,  by  local  usage, 
or  by  last  determinations  of  the  House  of 
Conmions  applicable  to    the    particular 
place.      Where    none    such    existed    to 
abridge  or  limit  the  common  law  ri^ht,  it 
was    said   to    belong  to  the  inhabitant 
householders."     In  particular  borougbs, 
customs   existed  disqualifying  the   red. 

(1)  15  Com.  B.  E€f>.  N.S.  486 ;  B.C  83  Iaw  J. 
Rep.  (H.8.)  C.P.  69. 
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pient  of  alms  from  Toting ;  originallv  no 
usage  provailed  througli  England  wnich 
prevented  the  objects  of  oliaritable  dona- 
tions &om  taking  part  in  elections,  but  a 
practice  of  holding  them  di£fentitled  to 
the  franchise  sprang  up  amongst  parlia- 
mentary committees — Rogers  on  Elections^ 
oh,  4.  p.  181  (10th  ed.)  ;  Orme  on  Election 
LawSy  p.  104 ;   Elliott  on  Parliamentary 
Electors^  p.  250.     A  "  charity  "  has  been 
defined  to  be  "sums   arising  from   the 
reyenue  of  certain  specific  funds  which 
have  been  established  or  bequeathed  for 
the  purpose  of  assisting  the  poor;"  but 
alms  have  been  interpreted  to  mean  '^  pa^ 
rochial   collection    or   parish    relief**— 
1  Douglases  History  of  Controverted  Elec- 
tionSy  870.     The  receipt  of  alms  is  only 
evidence  of  inability,  which  may  be  re- 
butted by  circumstances — Bogera  onEleO' 
UonSf  ch.  4.  p.  179  (10th  ed.).    It  was  a 
matter  of  evidence  upon  the  trial  of  the 
petition  whether  a  usage  existed  in  the 
borough   excluding    the     recipients    of 
oharitable  donations  from  voting  ;    and 
the  special  case  contains    no  statement 
as    to  what  usage  existed  in  Petersfield 
before  1832,  so  as  to  enable  this  Court 
to  ascertain  whether  the  objects  of  the 
charity  were  then  prevented  from  voting 
by  the  common  law  of  Parliament. 

As  to  the  second  period,  the  Reform 
Act,  1832,  introduced  a  register  (2  &  3 
Will.  4.  c.  45.  ss.  37,  54)  ;  but  the  voter 
might  be  questioned  as  to  whether  he 
retained  his  qualification  at  the  time  of 
tendering  his  vote,  section  58,  and  the 
register  itself  could  be  impeached  before 
a  select  conmiittee  of  the  House  of  Com- 
mons, section  60.  In  Bogers  on  Elections^ 
ch.  19,  p.  547  (10th  ed.),  it  is  said  that 
^  most  committees  held  the  register  under 
the  Reform  Act  (see  section  60)  to  be 
final,  and  refused  to  inquire  into  objections 
which  might  have,  but  had  not,  been 
raised  before  the  revising  barrister.**  The 
extent  to  which  the  register  could  be 
questioned  is  illustrated  by  the  following 
cases — David  Hermitage* s  Case  (2),  George 
Wilkinson* $  Case  (3),  Stephen  OruttetideWs 
Case  {4i)yRicha/rd  Gates* s  Case  (5),  William 


(2)  Knapp  &  0.  83. 

(3)  Ibid.  104. 
4}  Ibid.  109. 
6)  Ibid.  112. 
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CoUins'a  Case  (6),  John  LoeVa  Ocae 
Peter  Bavia'a  Case   (8),    ThomoM   Oooi     _ 
Case   (9),    WiUiam  Winwood  Chodma^^ 
Case  (10),  Charles  Aldridge'a  Case  (V^^^ 
WiUiam  HaU*a  Case  (12). 

As  to  the  third  period,  in  Rogera 
Election  Committees,  p.  211,  after  ci 
6  Vict.  c.  18.  s.  98,  which  rendered 
register  conclusive,  it  is  said  that  " 
mittees  have  acted  strictly  up  to  the 
visions  of  this  section,  and  except  i 
the  barrister  has  come  to  an  express 
sion  upon  the  point,  have  refused 
open  the  register,  or  enter  upon  any 
qualification  existing  at  the  time  of 
revision.**     And  upon  an  appeal  to 
Court,  the  decision  of  the  revisini^ 
rister  was  considered  so  far  conch 
that  it  was  requisite  to  argue  the 
the  appellant,  if  he  appeared,  thong] 
one  represented  the  respondentr— Oo^^^P 
V.  Harris  (13),  PownaU  v.  Hood  (14), 

As  to  the    fourth  period,  the  Ju 
acting  under  the  Parliamentary  Elect 
Act,  1868,  have  to  some  extent 
the    register    open — The    Coventry 
(15),  The  OUham  Case  (16). 

As  to  the  fifth  period,  apart  from 
Ballot  Act,  1872,  it  may  be  supposed 
the  Legislature  would  be  inclined  to 
it  reasonable  and  convenient  that  a 
whose  name  was  registered  should  no 
prevented  from  voting,  beci^use  he 
subject  to  some  disqualification 
him  liable  to  be  struck  off  the  eleot4:> 
list  by  the  revising  barrister ;  it  is  4 
tended  that  by  that  statute  the 
has  been  made  conclusive  as  to  the  rij 
to  vote,  except  in  those  instances 
tioned  in  the  proviso  to  section  7. 
section  contains  a  general  declaration 
the  law ;  the  titles  of  the  divisions  in 
statute  are  parts  of  the  statute  itself 


[6)  Knapp  &  0.  121. 

7)  Ibid.  121. 

8)  Ibid.  160. 
Jo)  Ibid.  240. 

(10)  Ibid.  257. 

(11)  Ibid.  271. 

(12)  Ibid.  416. 

(13)  7  Man.  &  G.  97;  b.  c.  14  Law  J.  B«]^ 
(N.s.)  C.P.  72. 

(14)  11  Com.  B.  Bep.  1;  8.c  21  Law  J. 
(N.8.)  0J».  12. 

(16)  1  0*M.  &  H.  EJP.  107. 
J)  11 


(16)  Ibid.  155, 167. 169. 
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ion  7  comes  under  ^  Amendment  of 
',"  and  not  under  ''Prooedore  at 
rtiona."  The  words,  ^'  entitled  to  vote/' 
lit  to  bear  the  same  meaning  through- 
the  aeotion;  but  according  to  the 
r  on  behalf  of  the  petitioner  they 
r,  in  the  body  of  the  section,  to  the 
)  (jf  polling,  and  in  the  proviso,  to  the 
I  of  a  petition.  The  object  of  the 
bt  Act  was  to  maintain  secresj  as  to 
oh  was  the  candidate  for  whom  an 
tGT  Toted ;  this  is  plain  ^m  section 
whieh  allows  a  vote  to  be  struck  off 
m,  a  Toter  has  been  tampered  with, 
it  is  unnecessary  to  ascertain  how  he 
A  (17)  ;  but  if  the  contention  for  the 
itioner  be  correct,  the  whole  register 
I  be  open  at  the  trial  of  the  petition, 
.  tiie  Judge  will  have  to  investigate 
stions  which  ought  to  be  settled  by 
'rsYising  barrister.  The  power  of  as- 
fcaining  how  an  elector  has  voted, 
en  in  schedule  1,  part  1,  rule  41, 
mly  to  be  used  when  persons  have 
ed  in  spite  of  the  proviso  in  section  7. 
)  meaning  of  the  words,  "prohi- 
A  from  voting,"  is  very  important. 
ij  do  not  include  those  who,  from 
le  fidlure  in  the  incidents  of  the  iran- 
M,  are  not  entitled  to  be  registered. 
r  instance,  the  proviso  does  not  extend 
persons  in  receipt  of  parochial  relief, 
a  may  be  objected  to  before  the  re  vis- 
barrister,  pursuant  to  2  &  3  Will.  4. 
15.  8.  36.  These  words  refer  to  per- 
swho  suffer  under  a  disability  to  vote, 
iited  either  by  statute  or  by  the  com- 
tt  law  of  Parliament.  The  following  may 
sited  as  instances  of  persons  who  are 
lohibited  from  voting"  by  statute — Re- 
ne officers  before  the  repeal  of  22  Geo. 
>  41  (18) — 1  Mai/a  OonsUtutional  His^ 
oj England^  ch.  6.  p.  288  ;  metropoli- 
policemen  (10  Geo.  4.  c.  44.  s.  18)  ;  bo- 
rh  constables  (19  &20  Vict.  c.  69.  s.  9)  ; 
tors  employed  for  reward  at  elections 

&  31  Vict.  c.  102.  s.  11)  ;  persons 
Id  guilty  of  bribery  (31  &  32  Vict. 
«S.  s.  45).  Amongst  those  who  are 
ohibited  from  voting"  by  the  common 

of   Parliament  may  be  mentioned 

^)  See  Malcolm  v.  Ingram,  Boston  Election 
9^)  81  &  32  Vict,  c  78 ;  87&  88  Vict c  22. 


i^o&nh^EllioU  on  Parliameniary  Eleeiors^ 
261.  Probably  aliens  (19)  are  subject  to 
the  same  incapadiy,  although  in  the  Old^ 
hamElection  Case  (20)  Blackburn,  J., "  held 
that  infants  and  aliens,  being  men  sub- 
ject to  a  legal  incapacity,  could  not  be 
struck  off,  unless  an  objection  to  them 
had  been  first  taken  before  the  revising 
barrister;  but  that  women,  not  being 
men  at  all,  were  in  a  different  position  ; 
their  votes,  therefore,  might  be  struck 
off;  but  that  if  it  came  to  a  question  of 
one  vote,  he  would  reserve  this  point  for 
the  Court  of  Gonamon  Pleas,"  None  of 
the  voters  referred  to  in  the  special  case 
were  prohibited  from  voting  within  the 
meaning  of  the  proviso  to  the  Ballot  Act, 
1872,  s.  7. 

Hardinge  Oiffard^  in  reply.  —  It  is  a 
mistake  to  argue  that  by  the  Ballot  Act^ 
1872,  it  was  intended  to  got  rid  of  a 
scruiiny,  and  to  make  the  register  con- 
clusive. The  object  of  registration  is  to 
diminish  expense,  as  may  be  gathered 
from  the  preamble  to  2  &  3  Will.  4.  c. 
45.  6  Vict.  c.  18.  s.  79,  remains  in  part 
unrepealed.  If  the  contention  for  the 
respondent  is  to  prevail,  the  portion  still 
in  force  will  have  much  greater  effect 
than  it  had  before  the  Ballot  Act,  1872. 
It  will  be  a  strange  result  if  the  Legisla- 
ture has  created  so  great  an  alteration 
in  the  law  by  a  mere  matter  of  inference. 
The  persons  mentioned  in  the  special 
case  were  clearly  disqualified  from  taking 
part  in  an  election,  and  were  "prohi- 
tcd  from  voting"  within  section  7.  The 
recipients  of  the  charity  belonged  to  that 
class  of  indigent  persons  to  whom  the 
law  of  Parliament  has  ever  refused  to 
entrust  the  franchise. 

Our,  adv,  vulL 

Lord  Colebidqe,  O.J.  (on  June  23). — 
This  is  a  case  stated  for  the  opinion  of 
this  Court  by  my  brother  Mellor,  who 
tried  the  Petersfield  Election  Petition, 
The  petitioner  was  to  be  entitled  to  the 
seat,  first,  if  the  register  is  not  conclu- 
sive as  to  the  right  to  vote  on  the  part  of 
all  or  some  of  the  voters  who  voted  for 
the  sitting  member ;  or  secondly,  if  some 

(19)  Seo  the  Naturalization  Ac^  1870  (33  &  34 
Vict.  Ci  14)  8.  2. 

(20)  1  aM.  &  H.  E.F.  150. 
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of  those  votei*B  come  within  the  proviso 
of  section  7  of  35  &  36  Vict.  o.  33. 

The  case  was  argued  before  ns  with 
remarkable  learning  and  clearness  bj 
Mr.  Gifiard  and  Mr.  Thesiger,  and  I  may, 
I  hope,  be  permitted  to  thank  them  for 
the  great  help  they  have  afforded  the 
Court  in  arriving  at  a  conclusion.  A  very 
natural  result  of  an  argument  so  com- 
plete and  exhaustive  was  to  narrow  ma- 
terially the  disputable  ground,  and  to 
reduce  the  matters  for  decision  to  very 
few.  We  come  at  last  to  the  true  con- 
struction of  the  7th  section  of  the  Ballot 
Act,  and  to  the  question  whether,  upon 
the  right  to  vote  of  all,  or  if  not  upon  the 
right  of  all,  upon  the  right  of  which  of  the 
voters  whose  votes  are  impugned  by  this 
petition,  the  register  of  electors  is  or  is 
not  conclusive. 

The  history  of  legislation  upon  the 
subject  of  the  register  seems  to  me,  when 
accurately  stated,  to  be  practically  deci- 
sive of  this  case.  There  was  no  register 
before  the  first  Reform  Act  in  1832,  and 
after  the  various  provisions  for  revising 
and  completing  the  register,  both  in  coun- 
ties and  boroughs,  the  2  Will.  4.  c.  45, 
enacts  in  terms  sufficient  to  imply  its  con- 
clusiveness, in  section  54,  that  it  "shall 
be  deemed  the  register  of  electors  to  vote  *' 
for  members  of  either  counties  or  boroughs. 
By  the  58th  section  of  that  Act  three 
questions,  and  three  only,  were  allowed 
to  be  put  at  the  time  of  polling  as  to  the 
right  of  any  person  to  vote :  first,  as  to 
the  identity  of  the  voter ;  secondly,  as  to 
his  having  already]  voted  ;  thirdly,  as  to 
his  still  retaining  the  qualification  for 
which  his  name  stood  on  the  register. 
The  60th  section  provided  for  the  elec- 
tion committees  retaining  some  part  of 
their  control  over  questions  as  to  the 
qualification  of  voters,  and  allowed  the 
correctness  of  the  register  to  be  im- 
peached  in  any  case  in  which  the  revis- 
ing barrister  had,  in  the  opinion  of  the 
committee,  improperly  decided.  There 
were,  indeed,  no  direct  and  affirmative 
words  making  the  register  conclusive, 
but  the  practical  effect  of  the  provisions 
of  tho  Reform  Act  was,  with  slight  ex- 
ceptions, to  make  it  so. 

^ut  the  Registration  Act,  6  &  7  Vict, 
c.  18,  went  much .  further.    It  enacted 


in 
to 

,vo 
,vo 


in  section  79,  that  ''At  evety  fiitiire  e] 
tion  for  a  member  or  members  to 
in  Parliament  for  any  oonnty,  city 
borough,  the  register  of  voters  so 
as  aforesaid  shall  be'  deemed  and  take 
be  conclusive  evidence  that  the  pe: 
therein  named  continue  to  have  tlie 
lifications  which  are  annexed    to  i* 
names  respectively  in  the  register  in  €^ 
at  such  election.     Provided  always,    f^ 
it'  shall  not  be  lawful  for  any  persa 
vote  at  any  election  for  a  membecr 
members  for  any  county  where  the 
lification  annexed  to  the  name  of 

Eerson  shall  have  appeared  annexed 
is    name    in  the   preceding    rej^ 
and  such  person,  on  the  last  day  of  Ji 
in  the  year  in  which  such  register  so 
force  was  formed,  shall  have  ceased 
have  such  qualification,  or  shall  not 
retained  so  much  thereof  as  would 
entitled  him  to  have  had  his  name  i 
in  such  register.    Provided  also,  that 

girson  shall  be  entitled  to  vote  at 
ture  election  for  a  member  or  mem' 
to  serve  in  Parliament  for  any  ciiy 
borough,  unless  he  shall,  ever  since 
31st  day  of  July  in  the  year  in  which 
name  was  inserted  in  the  register  of  vo 
then  in  force,  have  resided  and  at 
time  of  voting  shall  continue  to 
within  the    city  or  borough,  op 
sharing  in  the  election  for  the  oii 
borough,  in  the  election  for  which 
shall  claim  to  be  entitled  to  vote,  or  w 
in  the  distance  thereof  required  by 
said  recited  Act "  (2  Will.  4.  c.  45.  b. 
"  to  entitle  such  person  to  be 
in  any  year."    And  the  Slst  section 
acts  that  "  in  all  elections  whatever 
member  or  members  to  serve  in  F 
ment  for  any  county,  &o.,  or   for 
city  or  borough  inlchigland  or  ~ 
or  the  town  of  Berwick-upon-Tweed^ 
enquiry  shall  be  permitted  at  the  ti=^ 
of  polling  as  to  the  right  of  any 
to    vote,  except    only  as  follows^ 
is  to  say,  that  the  returning  officer  ^^ 

his  respective  deputy  shall,  if  reqm'r^'*'^^^]^^ 
on  behalf  of  any  candidate,  put  to  aic^' 
voter  at  the  time  of  his  tendering  hisvot^^ 
and  not  afterwards,  the  following  qne^^' 
tions,  or  either  of  them — *  1.  Are  you  th    *^ " 
same  person  whose  name  appears  as  A  ~ 
on  the  register  of  voters  now  in  force. for 


-fa 


-   OT 


oto, 


thi 

a 


272 


COUBT  OF  COMMON  PLEAS: 


cednre  at  elections,  and  affected  only  the 
returning  officer,  so  sach  was  its  only 
effect  now;  and  the  7th  section  of  the 
Ballot  Act  is  to  be  read  in  the  same  man- 
ner as  applying  only  to  procedure  at  elec- 
tions, and  by  its  proviso  practically  leaves 
open  the  enquiry  into  any  vote  which, 
although  the  voter  may  be  on  the  re- 
gister, is  capable  of  being  impeached  on 
any  legal  ground. 

The  argument  is  ingenious,  but,  I  think, 
untenable.  From  the  Reform  Act  to  the 
Ballot  Act  the  tendency  of  legislation  has 
been  to  make,  with  certain  exceptions, 
the  register  conclusive.  There  is  nothing 
in  the  words  "at"  or  "in  any  election" 
(for  both  prepositions  are  used),  to  limit 
the  enactments  to  the  time  of  polling 
only ;  and  although  it  is  true  that  the 
t)8th  and  60th  sections  of  the  Reform 
Act  and  the  98th  section  of  the  Regis- 
tration Act  have  been  repealed,  the  en- 
acting part  of  the  79th  section  of  the 
Registration  Act  has  been  carefully  kept 
in  force,  which  is  the  more  remarkable, 
because  the  provisoes  to  that  section, 
which  insist  on  the  retention  of  certain 
incidents  of  the  qualification  up  to  the 
time  of  voting,  are  expressly  repealed. 

No  answer  has  been  given  to  the  ques- 
tion, and  probably  no  answer  could  be 
given  to  it,  what  effect  is  to  be  ascribed 
to  this  79th  section  of  the  Registration 
Act  beyond  and  other  than  the  7th  sec- 
tion of  the  Ballot  Act,  if  both  these  sec- 
tions have  to  do  with  procedure  only. 
The  retention  of  the  earlier  section  would 
bo  useless  if  the  7th  section  of  the  Ballot 
Act  makes  the  register  certainly  conclu- 
sive on  the  returning  officer. 

I  think  the  true  construction  of  these 
sections,  which  alone  remain,  is  to  make 
the  register  conclusive  not  only  on  the 
returning  officer,  but  also  on  any  tribu- 
nal which  has  to  enquire  into  elections, 
except  in  the  case  of  persons  ascertained 
by  the  proviso.  These  are  "  persons  pro- 
hibited from  voting  by  any  statute,  or  by 
the  common  law  of  Parhament."  I  do 
not  think  that  these  words  are  pointed 
at  any  of  the  cases  which  my  brother 
Mellor  has  referred  to  us.  The  receipt  of 
alms  (supposing  the  alms  in  this  case  to 
be  such  as  to  disqualify) ;  the  receipt  of 
parochial  relief;  non-rosidence  witliinthe 


proper  distance  of  the  boiong 
occupation;  insufficient  quaHfic 
none  of  these  things  appear  to  at 
words  of  this  proviso.  It  does  i 
persons,  who  from  failure  in  the  i 
or  elements  of  the  franchiae  ( 
successfully  objected  to  on  the 
of  the  register.  It  means  pers< 
from  some  inherent,  or  for  tne  t 
moveable  quality  in  themselvi 
not,  either  by  prohibition  of  sta 
at  common  law,  the  status  of  pa 
tary  electors.  Such,  for  exan 
peers,  whether  of  the  United  1 
— Earl  Bea^ichamp  v.  The  Oversea 
Parish  of  Madre^ld  (21),  or 
land  or  of  Ireland — Lord  Bendl 
Haward  (22)  ;  women — OhorUan 
(23)  ;  Wilson  v.  The  Town  Clerk 
ford  (24) ;  persons  holding  certa 
or  employments  the  subjects  of  f 
prohibitions ;  and  persons  conn 
crimes  (25)  which  disqualify  th. 
voting.  I  do  not  say  this  list  ic 
tive.  It  is  enough  to  give  exa 
the  cases  in  which  I  think  the 
would  bo  still  open.  In  all  the 
ferred  to  us  by  my  brother  MeUa 
it  is  not  open,  and  I  answer  the  < 
put  by  him  by  saying  that  I  thj 
of  the  votes  referred  to  ought  to  1 
out  and  disallowed. 

Keating,  J. — Having  had  an 
nity  of  reading  and  considering  1 
ment  just  pronounced  by  my 
remains  for  me  only  to  say  that  1 
concur  in  it. 

Grove,  J. — I  also  have  read 
sidered  my  Lord's  judgment,  azu 
in  the  conclusion  which  he  hai 
at,  and  in  the  reasons  which  he  h 

Judgment  for  the  respi 

Attorneys — F.  L.  Soames,  agent  for  « 
Petersfield,  for  petitioner ;  W,  Ford, 
Albcry  &  Lucas,  Midhurst,  for  roapo 


(21)  42  Law  J.  Rep.  (k.s.)  C.P.  82, 

(22)  Ante,  33. 

(23)  38  Law  J.  Rep,  (n.8.)  CJP.  25 
Rep.  4  C.P.  374. 

(21)  38  Law  J,  Rep.  (n.s.)  aP,  Z6 
Rop.  4  C.P.  398. 
(26)  See  33  &  34  Vict,  c  28.  8.  2. 
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HI7DS0K    AKD    OTHEBS  V, 
HILL  AND  OTHEBS. 

-  Oharter'party  —  Voyage  to 
mg^— Exemption  frovi  lAahU 
Us  of  the  Seas — Damages — 
\^iain—'' FoHhwithr 

ier'party  daied  the  2Sth  of 
plaintiffs'  ship  was  to  ^^forth* 
%  from  England  to  B,^  an 
I  West  Indies^  and  having 
a  cargo  of  sugar  for  the  de- 
\tum  to  England.  TJie  vessel 
wed  to  take  an  outward  cargo 
eified  places^  and  the  charter^ 
id  a  clause  excusing  the  per* 
Boftf  it  could  not  he  complied 
»  perils  of  the  seas.  At  the 
"ing  upon  the  charter-party, 
tdergoingrepairSf  hut  she  came 
pon  the  6th  of  January,  and 
*n  board  a  cargo  of  coals  for  B., 
lifted  places,  she  sailed  on  the 
ry.  Delay  on  her  voyage  out* 
occasioned  hy  unfavourable 
le  was  injured  hy  a  collision 
w,  which  rendered  necessary 
'8.  She  finally  sailed  for  B. 
March,  and  reached  B,  on  the 
r  having  there  discharged  the 
Is  she  started  on  the  \st  of 
ched  B.  on  the  2Sih  of  July. 
^or  exporting  sugar  from  B. 
he  mo7iih  of  April  and  ends 
every  year,  and  tlie  agents  of 
^s  declined  to  provide  a  cargo 
the  plaintiffs'  vessel  on  the 
ihe  had  arrived  at  B.  too  late 
.  They  offered  to  provide  a 
ar  if  the  plaintiffs*  vessel 
ier  protest  to  V.,  an  island 
f.  The  captain  refused  this 
ained  at  B.,  insisting  upon  the 
of  the  charter-party  by  the 
gent.  TJie  captain  at  last 
Iher  parties  for  a  cJiarter,  and 
\Mh  of  October.  The  plain- 
ed for  a  breach  of  the  charter- 
sing  to  load  a  cargo  at  B., 
he  trial  directed  the  jury  that 
sailed  wtthout  unreasonable 
^oceeded  ^^ forthwith^'  tcithin 
fthe  charter-party  ;  that  the 
^performance  thereof,  on  the 
43.— C.P. 


ground  of  perils  of  the  seas,  applied  to  the 
preliminary  voyage  to  B,,  and  that  the 
captain  might  reasonably  think  that  if  he 
shipped  a  cargo  elsewhere  than  at  B.,  he 
might  put  an  end  to  the  original  charter" 
party  : — Held,  a  right  direction. 

The  first  connt  of  the  declaration  stated 
that  the  plaintifis  and  the  defendants 
agreed  by  charter-party  dated  the  28th  of 
December,  1870,  that  the  plaintiffs'  ship 
called  iheWinlow  should  forthwith  proceed 
to  Carlisle  Bay,  Barbadoes,  the  said  vessel 
being  allowed  to  take  a  cargo  of  coals  to  a 
port  oatwards  for  owners'  benefit  or  to  the 
Brazils,  and  as  ordered  load  afloat  a  fall 
and  complete  cargo  of  sugar  or  other 
lawful  merchandise,  to  be  shipped  accord- 
ing to  the  custom  of  the  ports  of  loading 
which  the  said  charterers  bound  them- 
selves to  ship,  and  that  the  said  ship, 
being  so  loaded,  should  therewith  proceed 
to  London,  and  deliver  the  same  on  pay- 
ment of  freight  40«.  per  ton ;  and  that 
the  defendants  should  be  allowed  thirty 
running  days,  Sundays  excepted,  for  load- 
ing the  said  ship,  and  ten  days  on  demur- 
rage^  at  81.  per  day ;  the  said  charterers' 
agents  at  ports  of  loading  abroad  to 
advance  cash  for  vessel's  ordinary  dis- 
bursements free  of  interest  and  commis- 
sion, subject  to  costs  of  insurance ;  and 
the  said  lay  days  were  not  to  commence 
before  the  1st  of  April,  1871,  and  the 
penalty  for  non-performance  of  the  said 
agreement  was  to  be  the  estimated 
amount  of  freight ;  and  upon  other  terms 
therein  agreed  upon  between  them.  And 
the  plaintiffs  say  that  they  did  all  things 
necessary  on  their  part  to  entitle  them 
to  have  the  said  cargo  loaded  on  board 
the  said  ship  at  Barbadoes  aforesaid,  and 
that  all  conditions  were  performed  and 
all  things  happened  and  all  times  elapsed 
necessary  to  entitle  the  plaintiffs  to  have 
the  said  ship  loaded  according  to  the 
said  charter-party ;  yet  the  defendants 
made  default  in  loading  the  said  ship,  and 
refused  and  wholly  neglected  to  do  so, 
whereby  the  plaintiffs  were  deprived  of 
the  gains  and  profits  which  would  have 
accrued  to  them,  and  wore  put  to  great 
costs  and  expenses  in  and  about  the  pro- 
curing of  another  cargo  and  the  mainte- 
tenanco  of  the  said  ship,  and  otherwise. 

2N 
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The  second  connt  was  for  money  found 
to  be  duo  from  the  defendants  to  the 
plaintiffs  for  the  hire  of  a  ship  of  the 
plaintiffs  by  the  defendants,  for  money 
paid,  for  money  received,  for  the  demur- 
rage of  a  ship  of  the  plaintiffs,  for  in- 
terest and  for  money  due  on  accounts 
stated. 

Pleas. — As  to  first  connt : 

1.  That  it  was  not  agreed  as  alleged. 

2.  That  the  said  ship  did  not  forth- 
with proceed  to  Carlisle  Bay  within  the 
meaning  of  the  said  charter,  and  by  rea- 
son thereof  the  object  of  the  said  charter 
and  of  the  voyage  therein  mentioned  was 
wholly  frustrated,  and  the  defendants 
were  prevented  from  deriving  any  benefit 
therefrom. 

3.  That  the  master  of  the  said  ship 
was  not  ready  and  willing  to  accept  and 
load  the  agreed  cargo. 

4.  That  the  defendants  had  not  rea- 
sonable notice  of  the  said  ship  having 
proceeded  or  arrived  at  Carlisle  Bay 
within  the  meaning  of  the  charter,  or  of 
being  ready  to  receive  cargo  there,  where- 
fore the  defendants  did  not  nor  could  they 
load  as  in  the  first  count  is  complained  of. 

5.  That  the  defendants  did  not  make 
default  in  loading,  or  refuse  and  neglect 
to  load. 

6.  That  after  the  making  of  the  said 
charter,  and  before  any  breach  of  it  by 
the  defendants,  the  plaintiffs  exonerated 
and  discharged  the  defendants  from  any 
further  performance  of  it. 

7.  That  the  charter  in  the  declaration 
mentioned  was  and  is  in  the  words  and 
figures  following,  that  is  to  say]: 

"  London,  28th  December,  1 870. 

"  Jamaica,  charter-party.    Ship  or  ves- 
sel,    Winlow,      Flag,    British.      Master, 
.     Class,  A.  1.     Tonnage,  457. 
"  Where  lying,  in  Sunderland. 

"It  is  this  day  mutually  agreed  be- 
tween G".  W.  Hudson,  Esq.,  owner  of  the 
above-named  ship  or  vessel,  and  Messrs. 
Thomas  Daniel  &  Co.,  of  London,  char- 
terers, that  the  said  ship  or  vessel  of  which 
the  above  general  description  is  warranted 
to  be  correct,  being  tight,  staunch  and 
strong,  and  every  way  fitted  for  tlie 
voyage,  classed  as  above,  and  guaranteed 
to  bo  maintained  so  during  present  ser- 
vice, shall  forthwith  proceed  to  Carlisle 


Bay,  Barbadoes,  vessel  being  ail 
take  in  cargo  of  coals  to  a  port  ( 
for  owners'  benefit,  or  to  the  Bra 
as  ordered  load  afloat  a  full  and  < 
cargo  of  sugar  or  other  lawful  i 
dise,  to  be  shipped  according  to 
tom  of  the  ports  of  loading  (d 
to  pay  any  lighterage  or  £ogh 
any  produce  shipped  from,  .oat 
harbour  where  the  ship  lays), "? 
said  charterers  bind  themselves 
not  exceeding  what  she  can  re 
stow  and  carry  over  and  above  1m 
apparel,  provisions  and  fnrniti 
being  so  loaded  shall  therew 
ceed  to  London  to  discharge,  or 
thereunto  as  she  may  safely 
deliver  the  same  in  the  usual 
in  such  dock  as  charterers  ma; 
on  being  paid  freight  as  follows  : 
40^.  for  sugar,  150  bar- j  per  tone 
rels,  or  equal  thereto  in  /  not  de 
barrels  and  tierces  for  at  the  < 
stowage  .  .  •  .  /  bee 
Other  goods  in  fair  and  custom 
portion  to  sugar,  all  in  full.  In  i 
port  charges  and  pilotages  as  oi 
(the  act  of  God,  the  Queen's 
restraints  of  princes  and  rulers, 
all  and  every  other  dangers  and  c 
of  the  seas,  rivers  and  navigation, 
ever  nature  and  kind  soever,  ban 
ing,  frost,  floods  or  other  unavoids 
dent,  which  may  prevent  the  loi 
delivery  of  the  cargoes  during 
voyage,  always  mutually  ezcepte 
sel  to  be  consigned  to  charterers' 
Barbadoes,  paying  2^  per  ceni 
port  only  for  doing  ship's  businesi 
running  days  (Sundays  excepted 
be  allowed  the  said  charterers  foi 
the  said  ship  at  Barbadoes,  to  beg 
the  vessel  is  clear  and  ready  to 
cargo,  the  master  giving  charterer 
written  notice  to  that  eflect ;  an< 
charge  with  all  customary  despat 
said  charterers  to  have  the  option 
ing  the  said  ship  ten  days  on  de 
over  and  above  the  said  laying 
8/.  per  day.  The  master  to  sigi 
ladinj^  at  any  rate  of  freight  reqi 
charterers'  agents,  without  prej 
this  agreement.  Charterers'  ag 
ports  of  loading  abroad  to  adva: 
for  vessel's  ordinary  disborsenu 
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iha  appropriation  of  wliich  by  the  captain 
the  cliarteren  are  not  to  be  held  respon- 
sible,   free  of    interest  and  commission, 
Bnbjeot  to  cost  of  insnrance,  the  same  to 
be  also  on  account,  and  the  balance  on 
nnlo&ding  and  right  delivery  of  the  home- 
wartl    cargo  in  cash  at  two  months,  or 
nnder  discount  at  5  per  cent,  per  annum, 
tt  cliartererB'  option.     Lay  days  not  to 
ooxmnence  before  the  1st  of  April,  1871. 
Penalty  for  non-performance  of  the  agrec- 
inoiit^  estimated  amount  of  freight. 

"For  G.  W.  Hudson, 
pp.  B.  W.  Cousens  &  Co, 
A.  R.  Poste. 
,^^^  Thoe.  Daniel  &  Co. 

"  ^^itiiess  to  the  signature  of 
both  parties, 
O.  B.  Jackson. 
••  28th  DeeembeT,  1870. 

**  Kve  per  cent,  commission  is  due  on 
~^  execution  of  this  charter  to  James 
^Hompson  A  Co.,  by  whom  the  ship  is  to 
■^^  reported  at  the  custom-house  if  she 
^^ti«miB  to  London,  or  by  their  agents  if 
*^  an  outport." 

And  the  defendants  say  that  time  was 
^^  essential  and  material  part  of  the  said 
*^^>ntract,  as  the  plaintiffs  and  defendants 
^JJ^U  knew.  And  the  defendants  say  that 
^*^  said  ship  was  not  at  the  time  of 
'^^aking  the  charter  tight,  staunch  or 
•^^'t>ng,  or  every  way  fitted  for  the  said 
Tpy^ge,  within  the  meaning  of  the  said 
^^•rter,  but  on  the  contraiy,  was  in  a 
"^  state  of  repair,  of  which  the  defend- 
J^ts  had  no  knowledge,  and  by  reason 
?^  her  said  condition  it  would  have  been 
^'^^possible  for  her,  and  the  plaintiffs  could 
^^*  have  reasonably  expected  her,  to  be 
•Wo  to  proceed  to  Carlisle  Bay  forthwith, 
^^thin  the  meaning  of  the  said  charter. 

8.  j^  to  the  residue  of  the  declaration, 
^®^er  indebted.    Joinder  of  issue. 

^  The  cause  came  on  for  trial  before  Cole- 

^/?8>e,  C.J.,  at  the  sittiugs  in  London  after 

j^ichaelmas  Term,  1873,  when  the  foUow- 

^^S  facta  were  proved  : 

^^AhejplaintifFs  were  the  owners  of  the 

^^^P  WtnlcWf  and  the  defendants  were 

^^^chants  in  London,  cairying  on  busi- 


nnder  the  name  of  Thomas  Daniels 
'Vy^Oo.y  and  haviug  a  large  trade  with  the 
^^^fc  Indies.    The  object  of  the  defend- 


ants in  chartering  the  Wirdow  was  to  load 
her  with  sugar.  The  season  for  export* 
ing  sugar  from  Barbadoes  lasts  from 
April  to  July  in  each  year.  On  the  1st 
of  August  the  hurricane  season  com* 
menccs  ;  after  that  time  double  insurance 
has  to  bo  paid  upon  every  vessel  which 
leaves  Barbadoes,  and  ships  seldom  sail 
from  Barbadoes  when  August  has  begun. 
At  the  time  when  the  charter  sued 
upon  was  entered  into,  the  Winlaio  was 
in  dry  dock,  undergoing  repairs.  She 
left  the  dry  dock  on  the  Gth  of  January, 
and  on  the  10th  a  charter  to  carry  coals 
to  E/io  in  Brazil  as  an  outward  cargo  was 
concluded.  The  vessel  finished  ta^ng  in 
her  cargo  of  coal  on  the  27th  of  January. 
She  was  detained  by  bad  weather  and  by 
neap  tides  until  the  8th  of  February; 
she  then  put  to  sea,  but  met  with  adverse 
winds,  and  did  not  reach  the  Downs  until 
the  19th  of  February  ;  she  was  by  unfa* 
vourable  weather  prevented  from  sailing 
until  the  25th,  when  she  was  run  into  by 
a  steamer  and  seriously  damaged;  she 
was  towed  to  Portsmouth,  and  was  there 
repaired  ;  she  sailed  from  Portsmouth  on 
the  9th  of  March,  and  after  a  very 
lengthy  voyage  she  arrived  at  Rio  on  the 
26th  of  May;  she  commenced  to  dis- 
charge her  cargo  of  coals  about  the  1st 
of  June,  and  finished  upon  the  23rd ;  after 
taking  in  ballast  she  sailed  from  Rio  upon 
the  Ist  of  July  for  Barbadoes,  where  she 
arrived  on  the  28th ;  on  the  31st  of  July 
she  was  reported  to  Messrs.  Louis,  Son  Sd 
Co.,  the  defendants'  agents,  as  being 
ready  to  receive  her  cargo  under  the 
charter-party  sued  upon.  At  this  time 
the  sugar  crop  of  the  year  had  been  ship- 
ped ;  a  cargo  of  molasses  might  have 
been  obtained,  but  that  kind  of  merchan- 
dise is  very  seldom  sent  to  England,  and 
at  the  end  of  July  it  could  have  been 
sent  to  England  only  at  a  considerable 
loss.  The  agents  for  the  defendants  re- 
fused to  load  the  Wlnlcno^  on  the  ground 
that  they  had  no  sugar  to  put  on  board, 
and  repudiated  all  liability  under  the 
charter-party ;  but  they  offered,  if  the 
captain  would  go  to  St.  Vincent,  about 
ninety  miles  off,  to  load  a  cargo  of  sugar 
at  that  island ;  they  added  that  he  might 
take  their  offer  "  under  protest,'*  and  they 
made  other  offers  of  providing  a  cargo 
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either  at  St.  Vincent  or  St.  Thomas. 
The  captain,  however,  refused  to  depart 
from  the  terms  of  the  charter-party  with- 
out an  indemnity,  and  not  obtaining  this, 
he  remained  at  Barbadoes,  insisting  upon 
having  a  cargo  put  on  board  there.  On 
the  20th  of  September  he  agreed  for  a 
fresh  charter  with  other  persons  than  the 
defendants,  and  on  the  14th  of  October 
the  Winlow  sailed  from  Barbadoes. 

In  summing  up  to  the  jury,  Cole- 
ridge,  C.J. ,  told  the  jury  that  when,  pur- 
suant to  a  charter-party,  a  vessel  is  to 
proceed  "forthwith"  on  a  voyage,  she 
need  not  be  ready  to  start  at  the  moment 
when  the  charter  is  si^ed;  it  is  suffi- 
cient if  she  be  able  to  sail  without  unrca- 
sonaV)le  delay ;  and  that  it  is  for  a  jury  to 
decide  what  is  unreasonable  delay.  He 
further  directed  the  jury  that  the  charter 
was  subject  to  the  clause  as  to  the  perils 
of  the  seas,  and  that  that  clause  applied 
to  the  whole  adventure,  including  the 
outward  voyage  to  Barbadoes  by  way  of 
Bio.  His  Lordship  farther  stated  that 
the  captain  might  reasonably  think  that 
if  under  protest  he  shipped  a  cargo  else- 
where than  at  Barbadoes,  he  might  dis- 
charge the  defendants  from  liabiUty  under 
the  charter-party.  His  Lordship  left 
seven  questions  to  the  jury,  who  answered 
them  as  follows : 

1.  Was  the  Winlow  so  tight,  staunch 
and  strong  as  to  be  able  to  proceed  forth- 
with  to  Barbadoes  and  Brazil  ? — A,  Yes. 

2.  Did  she  in  fact  forthwith  proceed  to 
Barbadoes  and  Brazil  ? — A,  Yes. 

'3.  Was  there  any  unreasonable  delay 
on  the  part  of  the  shipowners  in  arriving 
at  Barbadoes,  or  was  the  delay  occasioned 
by  perils  of  the  seas  or  other  excepted 
accidents  ? — A.  No  delay  but  what  was 
occasioned  by  the  excepted  accidents. 

4.  Was  there  want  of  reasonable  notice 
on  the  part  of  the  shipowners  to  the  char- 
terers of  the  circumstances  of  the  delay  ? 
—A.  No. 

5.  Did  such  want  of  notice,  supposing 
it  to  exist,  prevent  in  any  way  the  load- 
ing of  the  Winlow  by  the  charterers  when 
she  arrived  at  Barbadoes  ? — A.  No. 

6.  Was  the  date  of  the  arrival  of  the 
vessel  at  Barbadoes  such  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial 
speculations  entered  upon  by  the  ship- 
owners and  the  charterers  P — A,  No. 


7.  Was  the  date  of  arrival  oft 
at  Barbadoes  a  date  which  cx>i 
been  at  the  time  of  making  the 
in  the  reasonable  contemplation 
the  charterers  or  the  shipowners  i 
way  applicable  to  the  commercia 
lations  of  either  party  ? — A,  Wi 
think  that  either  party  could  h 
templated  such  delay. 

The  verdict  was  thereupon  en 
the  plaintiffs  for  450Z.,  but  leave 
served  to  move  to  enter  the  verdi( 
defendants. 

In  Hilary  Term  (Jan.  15), 

H,  Matthews  moved  acoordiuj 
also  for  a  new  trial,  on  the  g 
misdirection,  and  of  the  verdu 
against  the  weight  of  evidene 
words  in  the  chsiter-party,  "  ak 
with  proceed  to  Carlisle  Bay," 
an  undertaking  that  the  ship  < 
made  seaworthy  in  a  convemc 
with  reference  to  the  adventure  f 
she  had  been  chartered.  InJSi 
V.  Stanton  (1)  it  was  held  that 
tered  vessel  must  be  seaworth} 
tion  to  the  cargo  which  she  is  t 
and  if  a  vessel  which  is  chartere 
"  forthwith  "  need  be  ready  for 
*' without  unreasonable  delay, 
long  time  may  be  spent  in  er 
repairing  her  without  .a  breacb 
charter.  In  Staunton  v.  Wood  (I 
pears  to  have  been  held  that "  fo: 
must  mean  less  than  fourteen  da; 

He  also  contended  that  the  ( 
to  perils  of  the  seas  did  not  app 
outward  voyage,  and  that  the  o 
the  Winhw  ought  to  have  accept 
protest  one  of  the  cargoes  offere 
defendants'  agente,  and  thereby 
the  damages,  and  also  that  the  aa 
the  jury  to  the  6th  and  7th  < 
were  against  the  weight  of  evide 
cited  Bruce  v.  NicoloptUo  (3) ;  , 
Ushome  (4) ;  Maude  and  FoUock 
chant  Shipping^  263  (3rd  ed.) 

(1)  41  Law  J.  Rep.  (n.s.)  C.P.  180; 
R«p.  7  C.P.  421,  affirmed  in  Ex.  Ch.  an 
8.  c.  Law  Rep.  9  C.P.  390. 

(2)  1(5  Q.B.  Rep.  638. 

(3)  11  Ezch.  Rep.  129;  s.  c.  24  Li 
(n.s.)  Exch.  321. 

(4)  18  Com.  B.  Bep.  144 ;  s.  c  25  L 
(if.s.)  C.P.  209. 
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pr.s- 


therefore,  for  the  defendants'  advantage 
that  tha  ship  should  not  be  despatched 
from  England  empty.] 

Barker  v.  M^ Andrew  (6)  is  not  really 
in  conflict  with  Grow  v.  Falk  (10),  which 
seems  to  bo  approved  of  by  Cockbnm, 
C.J.,  in  Yalcnte  v.  Qihha  (11).  It  was 
agreed  by  the  charter-party  that  the 
vessel  should  proceed  "  forthwith  '*  to 
Barbadoes,  but  in  no  sense  was  that 
stipulation  fulfilled.  It  is  submitted  that 
a  compliance  with  this  term  of  the  con- 
tract was  a  condition  pi*ecedent  to  the 
liability  of  the  defendants  for  not  loading, 
and  that  it  was  a  misdirection  to  tell  the 
jury  that  the  plaintiffs  were  excused  by 
perils  of  the  seas  upon  the  outward  voy- 
age— Crookowit  v.  Fletcher  (12).  In  Bun' 
can  V.  Topham  (13),  it  was  held  that 
"directly"  did  not  mean  "within  a 
reasonable  time."  In  M^ Andrew  v. 
Chappie  (14),  Willes,  J.,  appears  to  have 
been  of  opinion  that  delay  depriving  the 
charterer  of  all  benefit  under  the  contract 
of  afireightment  would  entitle  him  to 
annul  it. 

[Grove,  J. — That  is  merely  a  state- 
ment  in  a  different  form  of  the  proposition 
that  a  delay  frustrating  the  objects  of  the 
adventure  puts  an  end  to  the  contract.] 

If  the  Court  are  of  opinion  that  the 
contract  was  broken  by  the  defendants, 
a  further  misdirection  consisted  in  this, 
that  the  Lord  Chief  Justice  told  the 
jury  that  if  the  captain  had  accepted  the 
offers  of  the  defendants'  agents,  he  would 
have  discharged  the  defendants  from 
liability  upon  the  charter-party;  but  it 
is  plain,  from  Bradford  v.  Williams  (15), 
that  the  captain  would  have  been  justified 
in  seeking  other  employment  for  the 
Winlow,  as  the  agents  reused  to  load  her. 
"  When  a  promise  for  continuing  employ- 
ment is  broken  by  the  master,  it  is  the 

(10)  8Q.B.  Rep.  467;  b.  c.  16  Law  J.  Rep. 
(n.s.)  Q.B.  183. 

(11)  6  Com.  B.  Rep.  N.S.  270;  e.  c.  28  Law 
J.  Rep.  (n.s.)  C.P.  229. 

(12)  1  Hurl.  &  N.  892;  s.  c.  26  Law  J.  Rep. 
(n.8.)  Exch.  163. 

(13)  8  Com.  B.  Rep.  226;  s.  c.  18  Law  J.  Rep. 
(n.s.)  C.P.  310. 

(14)  36  Law  J.  Rep.  (n.8.)  C.P.  281 ;  s.  c.  Law 
Rep.  1  C  J>.  643. 

(16)  41  Law  J.  R6p.  (n.8.)  Exch,  164;  s.  c. 
Law  Rep.  7  Ezeh.  269. 


duty  of  the  servant  to  nse  diligence 
find  another  employment,"  per  Erie, 
in  Beekham    v,  Drake    (16),    and    tJ! —  _ 
doctrine  was  approved  of  by  Crompt**,,^^^ 
J.,  in  Emmens  v.   ElderUm   (17).     T^^ 
principle    there  laid    down  applies 
tween  a  charterer  and  a  shipowner 
well  as  between  a  master  and  a  sei 
As  the  captain  did  not  accept  the 
ciation  of  the  contract  by  the  def  endi^^ 
agents,    he    might    have    accepted 
offered  cargoes   uuder  protest    wiili. 
discharging  the  defendants  from 
under  the  charter — Artery  v.  Boicden  (2_ 
Beid  V.  Hoskina  (19)  ;  and  althoogli 
action  would  have  lain  against  the  p] 
tiffs,  they  might  have  sued  the  defenc 
— The  Danube  and  Black  Sea  BaUi 
and  KiisUndjie  Harbour  Company  v. 
(20).    The  captain's  conduct  was  uui 
sonable,  and  ought  to  have  been  left 
the  jury  as  a  ground  for  lessening  tC' 
damages — Wilson  v.  Hicks  (21), 

Brett,  J. — This  rule  has  been  obtain* 
on  the  ground  of  misdirection,  and 
on  the  ground  that  at  the  trial  the  v< 
was  given  against  the  weight  of  evident 

As  to  the  latter  ground,  I  need  o: 
remark  that  the  verdict  was  not  con* 
to  the  evidence,  although  it  may,  in 
point  of  view,  be  said  to  have  been 
what  unreasonable. 

As  to  the  ground  of  misdirection,  I 
of  opinion  that  the  counsel  for  the 
fendants  have   misconstrued 
The  Union   Marine   Insurance    Comj^ 
(9)  ;   that  was    a  case  of  delay  in 
arrival  of  the  vessel  at  the  port  of  1 
and    the    question    arose    whether 
charterers  had  power  to  annul  the  con 
It  was  contended   that    the    shipo' 
might  insist  upon  fulfilment  of  the  cr 
after  any  length  of  time ;   but  on. 
other  hand,  in  a  mercantile  point  of 


(16)  2  H.L.  Cas.  606. 

(17)  4  HX^Cas.  646;  s.  c.  13  Com.  B. 
608. 

(18)  6  E.  &  B.  953  ;  s.  c.  26  Law  J.  Rep.  (; 
Q.B.  3. 

(19)  6  E.  &  B.  963 ;  s.  o.  26  Law  J.  Rep.  (; 
Q.B.  6. 

(20)  1 3  Com.  B.  Rep.  N.S.  826 ;  s.  c  31  la^ 
Rop.  (11.8.)  aP.  284. 

(21)  26  Law  J.  Rep.  (k.s.)-Exc1i.  342. 
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LOW  saed  upon ;  bat  in  my  opinion  if  the 
captain  had  shipped  any  cargo  snggosted 
by  Messrs.  Louis,  he  must  have  been 
deemed  to  accept  it  upon  the  tei-ms  pro- 
posed by  them.  I  consider  that  there 
was  no  misdirection,  and  that  the  rule 
ought  to  be  discharged. 

Gbove,  J. — I  am  of  the  same  opinion. 
I  think  that  the  findings  may  be  justified, 
and  I  cannot  say  that  the  verdict  was 
wrong.  Sitting  as  a  member  of  this 
Court,  in  which  Jackson  v.  The  Union 
Marine  Insurance  Company  (9)  was 
decided,  I  am  of  course  bound  to  take 
the  judgment  of  the  majority  upon  the 
bench  m  that  case  as  correct;  but  the 
question  which,  according  to  that  deci- 
sion, is  proper  to  be  determined  as  a 
matter  of  fact,  was  left  by  the  Lord  Chief 
Justice  to  the  jury  and  answered  by 
them  against  the  defendants :  therefore 
the  circumstances  proved  at  the  trial  do 
not  raise  the  same  question  as  was  argued 
in  that  case.  The  answers  to  the  sixth 
and  seventh  questions  are  apparently 
contradictory,  but  they  may  be  reconciled ; 
probably  the  jury  meant  that  neither 
party  expected  the  ship  to  be  so  long  in 
reaching  Barbadoes,  but  nevertheless  that 
the  adventure  mentioned  in  the  con- 
tract of  afifreightment  might  have  been 
carried  out.  By  reading  their  answers 
in  this  point  of  view,  they  are  consistent 
with  each  other. 

The  first  of  the  alleged  misdirec- 
tions relates  to  the  question  how 
soon  the  exception  of  perils  of  the  seas 
is  to  attach.  Barker  v.  M^Andreio  (G) 
seems  to  me  to  decide  this  question.  The 
word  "  cargo  "  is  here  used  in  the  plural 
in  the  clause  exempting  the  parties  from 
liability,  if  the  charter  is  not  fulfilled 
owine  to  certain  perils  and  accidents ; 
and  this  tends  to  shew  that  the  voyage 
outwards  as  well  as  the  voyage  homewards 
was  to  be  subject  to  the  operation  of  that 
clause.  The  provisions  are  substantially 
the  same  as  in  Barker  v.  3[*Aiidrevj  (G), 
where  it  yms  determined  that  to  go  a 
short  distance  in  an  English  port  might 
bo  deemed  part  of  a  voyage  to  Kgypt. 
In  my  judgment  the  present  case  falls 
within  the  rule  in  Barker  v.  M^  And  row 
(G),  The  cases  relied  ujwn  by  the  de- 
fendants' counsel  proceeded  upon  difibrent 


fisicts ;  they  do  not  apply  to  the 
stances  proved  in  the  present  aoticm. 

It  was  further  contended  on 
the  defendants  that    the  vessel 
been  delayed  by  perils  of  the  seas  n^ 
her  outward  voyage,  she  did  not  "  foi^r 
with  proceed "  to  Barbadoes  within 
meaning  of  the  charter-party.     If 
contention  were  to  be  upheld,  it 
strike  the  clause  as  to  perils  of  the  _^ 
out  of  the  charter-party.     "  Forthwitte^^ 
means  without  unreasonable  delay.    TC 
difference  between    undertaking   to   c^ 
something   "forthwith"    and  within 
specified   time  is  familiar  to    everyoiK' 
conversant  with  Jaw.      To  do  a  uues 
"  forthwith  "  is  to  do  it  as  soon  as 
reasonably  oonvenient. 

It  has  been  further  aivued  that  wb 
the  defendants'  agents  &clined  to 
on  board  a  cargo  of  suw  at  Barbados- 
the  captain  ought  to  nave  treated 
charter-party  as  broken  by  the  de 
ants,  and  ought  to  have  shipped  sue 
cargo  as  was  proposed  to  him.     If  ^ 
captain  had  adopted  this  course,  he  mi^ 
have  reduced  the  loss  to  be  sustained 
the  defendants,  but  he  might  have 
his  owners  in  great  peril.    The  tme 
of  the  captain's  conduct  was  stated.^ 
my  Lord  to  the  jury.     It  has  been 
that   if  a  substituted  cargo   had 
loaded,  the  defendants  would  still 
been  liable  to  compensate  the  p 
for  the  loss  sustain^  by  them ;  this,  I 
ever,  seems  doubtful.     If  the  captain, 
accepted  the  offer  of  a  substituted 
under    protest,   he    might    neverthe 
have  been  deemed  to  ship  it  upon 
terms  of  the  defendants'  agents.     I 
not  think  that  veiy  great  effect  can 
attributed  to  the  words  '*  under  protes 
and  in  my  opinion  the  plaintiffs  wos 
not  have  been  able  both  to  sue  for  t 
breach  of  the  charter-party  and  to 
freight  under  a  fresh  contract.    I 
with  my  brother  Brett's  view  ;  but  hoi^ 
ever  that  may  be,  the  question  was  le«^ 
open  for  the  consideration  of  the  juiy.    Z- 
was  merely  pointed  out  to  them  that  tl  "^ 
captain  might  have  put  the  shipowner 
in  jeopardy,  and  there  was  in   fact  i0 
direction  in   point  of  law.     The  Lor 
Chief  Justice  was   merely  commcntin 
upon  the  rcasouublcness  of  the  captain 
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d^  and  my  Lord  did  not  say  tbat 
tor  was  bound  to  reftise  the  offers, 
lat  be  was  justified  in  declining 
This  mling  is  qnite  consistent 
the  reasoning  of  the  Judges  in 
rd  V.  WiUiamB  (15).  I  think  that 
wns  no  misdirection,  and  that  this 
aght  to  be  discharged  as  to  all  the 
is  upon  which  it  has  been  obtained. 
D  GoLBBiDGE,  G.J. — The  facts  as 
I  at  the  trial  were  qnite  in  the 
&•  &yonr,  and  the  jury  conld  not 
[iroperly  arrived    at  a  conclusion 

6  to  them.  I  quite  believe  that 
the  jury  intended  to  find  by  the 
r  to  the  seventh  question,  was  that 
»  expected  the  snip  to  arrive  at 
loes  80  late  as  the  end  of  July, 
tat  they  did  not  intend  to  interfere 
heir  answer  to  the  sixth  question, 
reference  to  the  authorities,  I  find 
fj  the  clause  relating  to  perils  of 
I8y  the  shipowners  were  excused  as 
delay  on  the  voyage  to  Barbadoes, 
fli  my  ruling  at  the  trial  was  cor- 

As  to  the  question  whether  the 

0  proceeded' forthwith  to  Barbadoes, 

7  have,  as  it  seems  to  me,  decided 
mt  of  the  plaintiffs  the  point  that 
sn  raised.     The  rule  has  been  ob- 

also  on  the  groimd  that  the 
ee  ought  to  have  been  smaller, 
e  the  captain  might  have  accepted 
the  cargoes  proposed  to  him.  I 
)d'ap  at  the  trial  with  reference  to 
r  as  laid  down  in  Avery  v.  Bowden 
Beid    V.   Hoskins  (19),  and    The 

1  and  Black  Sea  Railway  and 
djjie  Harbour  Gompany  v.  ^Xenos 
tnd  the  result  of  these  cases  appears 
hst  a  declaration  of  an  intention 

perform  a  contract  need  not  be 
id,  and  the  contract  will  remain  in 
t  the  option  of  the  party  against 
the  breach  is  intended  to  be  com- 
;  but  that  if  the  declaration  be 
)d,  the  original  contract  is  gone, 
)  performance  of  it  in  its  original 
San  no  longer  be  claimed.  In  the 
0  case  it  was  no  doubt  anticipated 
e  Winlow  would  reach  Barbadoes 
U  or  perhaps  May,  and  she  did  not 
until  the  end  of  July  ;  but  it  is  to 
strue  the  charter-party  to  say  that 
used  a  warranty  requiring  her  to 
Sbbos,  43.— C.F. 


reach  the  island  before  any  particular 
time.  I  asked  the  jury  to  consider  what 
was  the  reasonable  view  to  be  taken  by 
the  captain,  when  the  defendants'  agents 
refused  to  load.  They  maintained  that 
they  were  committing  no  breach  ;  and  if 
the  captain  had  shipped  any  one  of  the 
proposed  cargoes,  the  question  would 
have  been  raised,  whether  he  had  not 
accepted  it  in  exoneration  of  the  defend- 
ants' liability  as  principals  upon  the 
charter-party.  It  is  said  that  the  captain 
might  have  put  the  substituted  cargo  on 
board  under  protest,  but  the  agents  on 
behalf  of  the  defendants  repudiated  any 
liability  upon  the  contract;  and  the 
general  rule  is  that  when  an  offer  is  made 
upon  a  condition,  it  can  only  be  accepted 
subject  to  the  condition;  it  must  be 
taken  with  all  its  incidents  or  rejected. 
Without  laying  down  a  general  proposi- 
tion, it  seems  to  me  that  in  the  present 
case,  if  the  captain  had  availed  himself 
of  the  offer  made  by  the  defendants' 
agents,  it  would  be  difficult  to  say  that  the 
original  contract  was  still  in  force.  The 
captain's  conduct  was  therefore  reason- 
able, and  no  complaint  can  be  made 
of  it. 

IMe  discharged. 


Attorneys — ^W.  A.  Crump,  for  plaintiffi ;  Dnice, 
Sons  &  Jackson,  for  defendants. 
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1874. 
May  29. 

Parliament  —  Election  Fetition —  Costs 
— Dissolution^  Effect  of — The  Parliament' 
ary  Elections  Act,  1868  (31  J;  32  Vict,  c. 
125),  s,  11.  suh'Sect,  13  —  Division  of  a 
Day  as  to  the  Performance  of  Judicial 
Acts, 

The  delivery  of  judgment  upon  an  elec- 
tion petition,  ujpholdifig  the  return  of  the 
respondent  thereto^  and  awarding  him  costs, 
began  at  10  a.m.  and  finished  at  10.35. 
a,m.  The  report  of  the  Judge  and  his 
certificate  were  sent  by  the  post  at  noon  to 
the  Speaker  of  the  House  of  Commons. 
Upon  the  same  day  upon  which  the 
judgment  was  delivered  Parliament  was 
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dissolved  hy  royal  proclamation,  hut  the 
exact  time  when  the  proclamation  was 
isstLed  hy  the  Queen  was  not  ascertained. 
The  Judge^s  report  and  certificate  did  not 
reach  the  Speaker  hefore  tlie  dissolution : 
— Held,  that  the  delivery  of  the  judgment 
and  the  order  for  the  payment  of  the  costs 
heing  judicial  actSy  must  he  taken  to  hoAje 
happened  hefore  the  dissolution^  and  that 
hy  force  thereof  the  respondent  was  entitled 
to  his  costs  after  the  Parliament  had  ceased 
to  exist. 

This  was  a  petition  under  the  Parlia- 
mentary Elections  Act,  1868,  against  the 
retnm  of  the  respondent  as  member  for 
the  borough  of  Taunton,  in  the  county  of 
Somerset.  The  petition  charged  bribery, 
treating,  undue  influence,  personation. 

The  following  facts  were  stated  in  affi- 
davits : 

The  petition  was  appointed  to  be  heard 
on  the  12th  of  January,  1874,  and  on 
such  other  subsequent  days  as  might  be 
needfal,  at  Taunton,  before  Grove,  J. 
The  petition  accordingly  came  on  for 
hearing  on  the  12th  of  tfanuary,  and  on 
the  26th  of  January  judgment  was  deli- 
vered by  Grove,  J.,  determining  that  the 
respondent  was  duly  elected  and  returned 
for  the  borough  of  Taunton,  and  that  the 
petitioners  should  pay  the  respondent's 
costs  of  the  petition.  The  order  for  the 
payment  of  costs  was  endorsed  upon 
the  petition,  and  signed  by  the  registrar 
on  the  same  day.  On  the  26th  of  January, 
being  the  day  on  which  the  said  judg- 
ment was  delivered,  a  proclamation  was 
published  by  Her  Majesty  the  Queen, 
dissolving  the  then  present  Parliament, 
which  stood  prorogued  to  the  5th  of 
February  then  next,  and  declaring  the 
calling  of  another  for  the  5th  of  March. 
The  following  was  a  true  extract  from 
the  journals  of  the  House  of  Commons, 
of  the  date  of  the  19th  of  March,  1874  : 

"  Mr.  Speaker  Informed  the  House  that 
he  had  received  from  Mr.  Justice  Grove, 
one  of  the  Judges  selected  for  the  trial  of 
election  petitions  pursuant  to  the  Parlia- 
mentary Elections  Act,  1868,  a  certificate 
and  report  relating  to  the  election  for  the 
borough  of  Taunton.  Mr.  Speaker  also 
informed  the  House  that  the  said  certifi- 
cate having  been  given  and  the  report 


made  before  the  disflolntion  of  the 
Parliament,  were  not  received  by 
until  after  such  dissolution  ;  but  that 
thought  it  right  that  the   same  shi 
be  laid  before  the  House.     And  the 
was  read  as  followeth : 

"  *  To    the    Right    Honourable 
Speaker  of  the  House  of  Commons. 

"*  I,  Sir  William  Eobert  Grove,  Ki 
one  of  the  Justices  of  our  Lady  the  Qojt 
of  the  Court  of  Common  Pleas  at  W< 
minster,  and  one  of  the  Judges  for 
time  being  'for  the  trial  of  election 
tions  in  England,  do  hereby  in 
of  the  said  Act  certify  that  upon 
12th  day  of  January,  1874,  and 
days  following,  I  duly  held  a  Court 
the  Shire  Hall  in  the  borough  of 
ton,  in  the  county  of  Someroet,  for  fc 
trial  of,  and  did  try,  the  election  petatF 
for  the  borough  of  Taunton  between 
Marshall  and  Walter  Chorley  Bi 
petitioners,  and  Henry  James, 
dent. 

"  *  And  in  further  pursuance  of  fc^ 
said  Act,  I  certify  that  at  the  conclusi-^ 
of  the  said  trial  I  determined  that  tJ^ 
said  Henry  James,  being  the  memfc^^ 
whose  election  and  return  were  complaus-  ~: 
of  in  the  said  petition,  was  duly  elect>^^ 
and  returned,  and  I  do  hereby  certify  "^ 
writing  such  my  determination  to  you.        - 

"  *  And  whereas  charges  were  made  J^ 
corrupt  practices  having  been  oommitt-"^^ 
at  the  said  election,  I,  in  further  pur^^*' 
ance  of  the  said  Act,  report  as  follows : 

"  *  That  no  corrupt  practice  was  prov; 
to  have  been  committed  by  or  with  t- 
knowledgo  or  consent  of  any  candidate      ^^ 
such  election. 

"  *  That  there  is  no  reason  to  belies     _ 
that  corrupt  practices  extensively  pt 
vailed  at  the  election  for  the  borough 
Taunton,  to  which  the  said  petition  rel 

"  *  Dated  this  26th  day  of  January,  18^ 
(Smied)  "  W.  R.  Oiove- 
"  *  To  the  Right  Honourable  the 

Speaker  of  the  House  of  Commons-' 

Upon  the  30th  of  March,  1874,  Grove, 
ordered  that  the  taxation  of  oosts  sh0i 
proceed,  the  respondent  undertaking^ 
case  the  Court  should  decide  that  the 
tioners  were  not  liable  for  the  costBf  _ 
bear  the  costs  of  the  taxation,  and  p^' 
costs  of  the  solicitor  coming  up  from  Ta^ 
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bo  take  proceedings  to  enforce 

nr  costs  till  the  petitioners 

liad  an  opportunity  to  take 

of  the  Conrt  on  the  question 

lljy  in  Easter  Term,  a  rule 
I  calHng  upon  the  respondent 
Me  why  the  taxation  of  costs 
eedings  incident  to  such  tax- 
not  be  stayed,  and  why  the 
VL  (if  any)  should  not  be  set 

foregoing  rule  was  granted 
dng  upon  the  bench,  stated 
he  26th  of  January  he  com- 
deliyer  judgment  upon  the 
10  A.11.,  and  finished  it  at 
He  then  signed  the  certifi- 
port  to  the  Speaker  of  the 
>mmons  above  set  forth,  and 
to  the  post  in  time  for  the 
noon  upon  the  same  day  to 

on  the  26th  of  January  at 
proclamation  dissolving  the 
lent  was  issued  by  the  Queen 
ar. 

8.  Giffard  and  E.  8.  Wright 
(e. — The  respondent  is  enti- 
paid  his  costs  of  the  petition 
the  Parliamentary  Elections 
\1  &  32  Vicfc.  c.  125).  By 
Bction  this  Court  is  to  "  have 
wers,  jurisdiction  and  autho- 
isrence  to  an  election  petition 
seedings  thereon,  as  it  would 
L  petition  were  an  ordinary 
.  their  jurisdiction."  By  sec- 
t-section 13,  the  Judge  who 
jition  is  to  certify  in  writing 
ation  to  the  Speaker,  '^and 
rtificate  being  given,  such  de- 
shall  be  final  to  all  intents 
«."  It  is  contended  for  the 
;hat  a  certificate  is  "  given  " 
pied  and  issued  by  the  Judge, 
I  immaterial  that  the  certifi- 
ot  reach  the  hands  of  the 
3re  a  dissolution.  This  view 
yj  the  power  conferred  upon 
x>  postpone  the  granting  of 
te  under  section  12.  The 
rard  costs  is  created  by  sec- 


First,  the  dissolution  did  not  affect 
the  authority  of  the  Judge,  who  con- 
stituted an  independent  tnbunal.  The 
petition  remained  in  force  as  to  the  pay- 
ment of  the  costs.  An  election  petition 
may  drop  when  a  dissolution  takes 
place — Garter  v.  Mills  (1),  but  it  does 
not  abate.  Section  37  shews  what  an 
abatement  is. 

[LoBD  CoLEEiDGE,  CJ. — ^The  19th  sec- 
tion enacts  that  "  the  trial  of  an  election 
petition  under  this  Act  shall  be  proceeded 
with,  notwithstanding  the  prorogation  of 
Parliament.''  This  seems  to  shew  that 
in  the  opinion  of  the  legislature  a  petition 
would  otherwise  come  to  an  end  even 
upon  a  prorogation.] 

The  key  to  that  enactment  will  be  found 
by  reference  to  28  Gteo.  3.  c.  52.  s.  83, 
which  enacted  that  select  committees  for 
the  trial  of  election  petitions  should  not 
be  dissolved  upon  prorogation.  The 
power  of  awarding  costs  is  independent  of 
granting  the  certificate. 

Secondly,  the  delivery  of  the  judgment 
and  the  order  to  pay  costs  were  judicial 
acts,  which  therefore  must  be  deemed  to 
have  taken  place  at  the  earliest  hour  of 
the  day  on  the  26th  of  January — 8helley*8 
Case  (2)  ;  therefore  in  contemplation  of 
law  the  Parliament  was  still  in  existence 
when  the  judgment  was  pronounced  and 
the  order  made,  for  by  parliamentary  law 
the  House  of  Commons  can  sit  and  trans- 
act legislative  business,  such  as  amending 
and  passing  bills,  upon  the  very  day  of 
its  dissolution  ;  see  journals  of  the  House 
of  Commons,  December  29,  1660,  when 
the  Parliament  was  dissolved  by  the 
Sovereign  in  person ;  and  also  July  17, 
1837,  July  23,  1847,  March  21, 1857,  on 
which  latter  days  the  Parliament  was 
prorogued  and  then  dissolved  by  procla- 
mations of  the  same  respective  dates. 
The  Speaker  therefore  was  holding  office 
when  the  order  for  costs  was  made. 

Thirdly,  although  the  Speaker  is  elected 
at  the  commencement  of  Parliament,  yet 
the  office  is  permanent  and  every  Speaker 
may  be  considered  as  the  representative 
of  his  predecessors — Strachey  v.  Turley 
(3) ;  therefore  the  Speaker  of  the  new 

1)  AnU,  111 ;  8.  c.  Law  Eep.  9  GP.  117. 


(2)  1  Rep.  93  b. 
(3)11 
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House  of  Commonfl  may  be  considered  to 
be  the  Speaker  to  whom  the  Jadge  trying 
the  petition  was  to  certify  his  determina- 
tion under  section  11,  sub-section  13. 

Fourthly,  the  duties  of  Speaker  may 
always  be  discharged  by  a  deputy  duly 
appointed — Exjparte  Stocksbridge  Railway 
Bill  (4) ;  and  by  the  Parliamentary 
Elections  Act,  1868,  s.  4,  when  the  office 
of  Speaker  is  vacant,  the  clerk  of  the 
House  of  Commons  is  to  be  substituted 
for  him.  The  clerk  of  the  House  of 
Commons  is  a  permanent  official,  being 
''appointed  by  the  Crown,  for  life,  by 
letters  patent  '* — May* 8  Parliamentary 
Practice,  236  (7th  ed.) ;  his  receipt  there- 
fore of  the  Judge's  certificate  instead  of 
the  Speaker  was  sufficient. 

A  petition  may  perhaps  be  tried  after  a 
dissolution,  but  probably  it  is  unnecessary 
to  go  so  far  as  that. 

Oharlea  RusseU  and  W.  0,  Harrison,  in 
support  of  the  rule. — Garter  v.  Mills  (1) 
is  an  authority  in  the  petitioner's  favour. 
The  procedure  under  the  Parliamentary 
Elections  Act,  1868,  must  be  strictly  com- 
plied with,  and  the  mere  delivery  to  a 
representative  of  the  Speaker  is  msuffi- 
oieni^HurcUe  v.  Waring  (5).  The  Court 
cannot  discharge  this  rule  without  im- 
peaching the  authority  of  that  case.  The 
words  of  section  11,  sub-section  13,  clearly 
imply  that  a  Speaker  must  exist  to  receive 
the  certificate;  the  word  "given"  im- 
plies a  donor  and  a  donee  ;  and  owing  to 
the  dissolution  there  was  no  donee. 

LoBD  CoLEBiDGE,  C.J. — In  this  casc  ap- 
plication has  been  made  to  stay  the  pro- 
ceedings as  to  the  taxation  of  costs  and 
to  prevent  the  payment  of  them  from 
being  enforced  by  the  respondent.  The 
following  &cts  are  material,  and  I  desire 
to  base  my  judgment  upon  them ;  for  it 
seems  to  me  unnecessary  to  decide  all 
the  interesting  and  important  points  dis- 
cussed before  us.  On  the  26th  of  Janu- 
ary, between  10.0  a.m.  and  10.35  a.m. 
judgment  upon  the  petition  was  delivered 
at  Taunton  upholding  the  return  of  the 
respondent,  and  ordering  the  petitioners 
to  pay  costs.  My  brother  Grove  forthwith 
certified  in  writing  his  determination  who 

f4)  Law  Bep.  2  Eq.  364. 

[6}  Ante,  209 ;  8..c^Lav  Bep.  9  CJ^.  435. 


was  duly  elected,  and  made  a  i 
the  Speaker.  His  report  was  de 
at  noon  from  Taunton,  and  af 
reached  London.  In  the  joumt 
House  of  Commons  it  is  stated 
authority  of  the  Speaker,  that  1 
ficate  was  eiven  and  the  lepo 
before  the  dissolution,  but  that  t 
not  received  by  him  until  after  t 
lution.  With  the  materials  befon 
impossible  to  ascertain  the  pre 
ment  on  the  26th  of  January,  ti 
proclamation  dissolving  the  Pi 
was  issued. 

Now  it  is  not  disputed  that  i 
proceeding  must  be  assumed  f 
purposes  to  have  taken  place  at 
liest  possible  moment  of  the  d 
which  it  did  in  fact  take  place ;  i 
principle  Wright  v.  Mills  (6)  was 
It  follows  that  the  certificate 
brother  Grove  was  in  one  sense  ' 
during  the  life  of  the  late  Pa: 
which  must  be  assumed  to  hi 
dissolved  after  judgment  upon  thi 
was  pronounced ;  upon  the  same 
January,  and  in  contemplation  o 
fore  the  dissolation,  by  word  o 
and  by  endorsement  upon  the 
costs  were  ordered  to  be  paid  bj 
titioners ;  everything  was  done 
Judge  that  could  be  done  to  n 
certificate  valid  whilst  the  Pb 
was  in  existence;  and  therefor 
"given,"  so  &r  as  he  was  cc 
But  it  has  been  argued  that  in 
constitute  a  perfect  gift  there 
two  parties,  the  one  to  transfer,  1 
to  receive,  and  consequently  tl 
much  as  no  Speaker  existed  'v 
certificate  arrived  in  London,  it 
"  given  •*  within  the  meaning  of 
liamentary  Elections  Act,  1868. 
fore  becomes  necessary  to  com 
provisions  of  the  statute,  and  in  tl 
of  the  discussion  before  us  our  : 
has  been  drawn  to  many  of  its 
I  will  begin  by  referring  to  set 
sub-section  1 3,  which  appears  to 
fully  framed  :  it  enacts  tiiat  "  at 
elusion  of  the  trial  the  Judge  w 
the  petition  shall  determine  wh 
member  whose  return  or  electio] 

(6)  4Hurl&N.4SS;ao.28LawJ. 
£xch.  228. 
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or  any  and  what  other  person 
etnmed  or  elected,  or  whether 
L  was  void,  and  shall  forthwith 
writing  snch  determination  to 
sr,  and  npon  snch  certificate 
1  snch  determination  shall  be 
U  intents  and  purposes."  K 
had  stopped  at  the  word 
'  there  might  have  been  a  plan- 
id  for  urging  that  the  certifi- 
dot  final  until  it  reached  the 
lands;  but  the  words,  "upon 
ficate  being  given,"  seem  to 
ne  time  other  than  the  moment 
certificate  is  delivered  to  the 
knd  without  entering  upon  the 
rhat  would  be  our  decision  if 
I  of  the  petition  had  begun  or 

>  certificate  had  been  signed 
Ige  on  a  day  after  the  dissolu- 
ik  myself  bound  to  hold  that 
of  the  enactment  have  been  in 
i  case  complied  with.  The  pro- 
b  the  Judge's  determination 
final  to  all  intents  and  pur- 
mply  means,  I  believe,  that 
seortificate  has  been  signed  and 
the  Judge,  he  cannot  recall  it. 
1  said  that  the  view  taken  by 
ise  will  be  in  conflict  with  the 
.  Hurdle  v.  Waring  (5).  It  was 

that  the  dehvery  of  the  cer- 
ko  the  return  of  a  member  to 
was  not  a  delivery  thereof  to 
of  the   Grown,  and  that  the 

>  days  within  which  a  petition 
•etnrn  must  be  filed,  ought  to 
fix>m  the  time  when  the  return 
3d  by  the  clerk  of  the  Crown 
by  one  of  his  recognised  clerks. 
3ngh  to  point  out  in  reply  to 
ition,  that  that  was  a  decision 
ion  6,  sub-sect.  2,  and  that  its 

>  different  from  those  of  the 
which  we    are    considering. 

bse,  pursuant  to  the  section,  a 
Lme  was  to  be  calculated  from 
r  event,  and  if  a  certain  thing, 
le  presentation  of  a  petition, 
kppen  within  that  time,  a  very 
result  would  follow,  and  the 
returned  was  to  take  his  seat. 
I  present  case  time  is  not  to  be 
rom  a  given  event,  and  for  the 
9ady  given,  the  determination 


of  the  Judge  was  ascertained  by  the  sign- 
ing and, issuing  of  the  certificate.  The 
matter  now  in  dispute  does  not  raise  the 
question  whether  the  certificate  was  in 
proper  form,  and  the  discussion  before  us 
is  unconnected  with  the  due  publication 
of  the  certificate.  If  the  Judge  had  au- 
thority to  sign  and  issue 'the  certificate, 
subsequent  events  cannot  take  away  his 
power  to  order  the  payment  of  costs. 
The  true  view  seems  to  be  that  if  he  had 
jurisdiction  to  determine  who  was  elected, 
he  had  likewise  power  to  award  costs ;  a 
vested  right  to  Uiem  thereupon  accrued 
to  the  respondent)  and  the  petitioners 
cannot  now  turn  round  and  argue  that 
by  reason  of  the  dissolution  they  are  not 
liable.  J£  it  were  necessary  to  decide 
whether  a  Judge  who  in  delivering  judg- 
ment had  reserved  the  question  of  costs, 
could  lawfully  at  a  subsequent  time  and 
after  a  dissolution  of  Parliament  order 
them  to  be  paid,  I  should  have  a  strong 
inclination  to  hold  that  under  these  cir- 
cumstances  he  would  have  power  to 
award  costs.  In  my  opinion  a  very  large 
jurisdiction  has  been  conferred  npon  a 
Judge  who  tries  an  election  petition,  and, 
moreover,  costs  seem  merely  ancillary  to 
the  judgment.  This  matter,  however,  it 
is  unnecessary  to  determine.  In  the  pre- 
sent case  all  that  remained  to  be  done, 
afber  signing  and  posting  the  certificate, 
was  to  ascertain  by  taxation,  the  amount 
of  the  costs.  The  judgment  was  given  in 
sufficient  time  to  be  valid ;  the  right  to 
the  costs  having  accrued  to  the  respond- 
eni,  he  cannot  be  deprived  of  it  by  what 
has  subsequently  happened.  Carter  v. 
Mills  (1)  has  been  pressed  upon  us,  but 
the  decision  in  that  case  was  simply  that 
when  a  petition  drops  by  a  dissolution 
before  its  determination,  nothing  further 
can  happen  to  the  parties  to  it.  I  think 
that  decision  righ^  and  I  adhere  to  it. 
Section  26  of  the  Parliamentary  Elec- 
tions Act,  1868,  required  this  Court  to 
observe  the  practice  of  committees  of  the 
House  of  Commons,  and  therefore  we 
were  enabled  to  make  the  order  prayed 
for.  It  does  not  conflict  with  our  pre- 
sent decision.  It  was  for  the  Judge  who 
tried  the  petition  to  decide  whether  the 
respondent  was  entitled  to  his  costs,  and 
it  could  not  have  beeA  intended  that  i^ 
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dssolation  should  interfere  with  his  de- 
nsion. 

Brett,  J.  —  I  am  of  opinion  that  the 
mle  should  be  discharged.  In  order  to 
deprive  the  respondent  of  the  costs 
ordered  to  be  paid  to  him  it  is  necessary 
to  shew  that  some  acts  were  done  which 
in  a  judicial  view  ought  not  to  have  been 
done,  and  in  order  to  find  out  whether 
anything  irregular  has  occurred,  it  will 
be  proper  to  consider  the  provisions  of 
the  Parliamentary  Elections  Act,  18G8. 
When  a  petition  has  once  been  launched, 
various  steps  may  be  taken  with  respect 
to  it,  and  interlocutory  proceedings  may 
go  on,  provided  a  dissolution,  which  may 
happen  at  any  moment,  does  not  occur 
durmg  the  progress  of  the  petition.  It 
has  been  contended  that  the  trial  may  be 
held  after  a  dissolution,  but  I  have  a  clear 
opinion  that  this  argument  cannot  bo 
maintained.  Upon  a  dissolution  the  pe- 
tition will  drop,  and  can  have  no  effect 
upon  the  position  of  the  parties  to  it. 
To  my  mind  this  is  undoubtedly  the  re- 
sult of  the  provisions  in  the  statute,  and 
of  Ca/rter  v.  Mills  (1).  Section  11,  sub- 
section 18,  enacts  that  upon  the  certifi- 
cate being  given,  the  determination  of  the 
Judge  becomes  final,  and  ho  has  no  power 
to  alter  it.  It  is  possible  that  if  tho 
Judge  ^ves  his  determination  before  a 
dissolution,  but  signs  and  issues  tho 
certificate  after  it,  the  certificate  may 
be  valid,  but  this  is  a  very  doubtful  mat- 
ter. In  the  present  case  it  has  been 
argued  that  the  order  for  the  payment  of 
costs  is  invalid,  because  at  the  time  the 
certificate  reached  London  there  was  no 
donee  to  whom  it  could  be  delivered,  and 
because  the  statute  requires  that  there 
should  be  a  person  capable  in  law  of  re- 
ceiving it.  It  has  been  urged  that  the 
decision  in  Hurdle  v.  TTann^  (5)  is  against 
the  respondent ;  but  that  case  related  to 
the  mode  of  computing  time,  and  pro- 
ceeded upon  the  well- established  rule  that 
if  a  limited  period  is  fixed  for  doing  an 
act,  every  moment  of  the  specified  time 
must  be  allowed  for  performing  that  act. 
By  section  11,  sub-sect.  13,  the  finality  of 
the  Judge's  determination  depends  upon 
his  giving  the  certificate,  that  is,  upon  his 
publishing  and  issuing  it,  not  merely  upon 
his  writing  it  out.   The  certificate  is*then 


final  to  all  intents  and  pnrpoeeB.    Il 
unnecessary  to  consider  tne  effect  of 
lishing  a  certificate  after  a  dissolutL 
for  my  brother  Grove  signed  it,  and 
it  out  to  the  post,  whilst  Ftoliament 
in  existence.     The  petition  then  had 
rived  at  the  same  point  at  which  an  o 
nary  action  stands  when  it  reaches  6i 
judgment.    It  was  admitted  that  a 


judgment  carrying  costs  confers  a  vested^^^-;   "*" 


right  in  the  costs  upon  the  successfiil 
party  ;  he  has  acquired  a  title  to  oertam 
property  which  he  can  enforce  by  hal 
process,  and  a  vested  right  cannot  be 
destroyed  without  the  consent  of  the 
person  to  whom  it  belongs.  Another 
question  will  remain  undecided,  namely, 
what  is  the  effect  of  a  dissolutian  where 
a  Judge  trying  a  petition  has  announced 
his  determination  as  to  the  prayer  of  the 
petition,  but  has  reserved  the  decision  as 
to  the  costs  P  I  feel  doubt  as  to  this 
point,  and  it  remains  untouched  by  onr 
judgment. 

Grove,  J. — ^I  have  little  to  add  to  what 
has  fallen  from  the  Lord  Chief  Joatice 
and  my  brother  Brett.  I  am  glad  that 
they  have  been  able  to  take  a  view  in 
favour  of  the  respondent,  and  as  fiu*  as  I 
can  form  anindependent  judgment,  I  aeree 
with  them.  As  election  Judg^e  I  had  to 
do  two  things,  namely,  to  try  the  peti- 
tion and  to  certify  to  the  Speaker.  My 
judicial  duties  were  fulfilled  when  my  de- 
termination was  pronounced.  My  strong 
opinion  is,  that  at  the  time  of  declaring 
my  decision,  I  had  power  to  award  costs 
quite  independently  of  the  certificate  to 
be  forwarded  to  the  Speaker.  I  think  that 
section  41  conferred  upon  me  that  jurisdic- 
tion. The  order  for  tiie  payment  of  costs 
was  an  adjudication  upon  a  matter  as  to 
which  I  was  bound  to  exercise  a  judicial 
discretion,  for  I  had  to  determine  by 
whom  and  in  what  proportions  they 
should  be  paid.  This  discretionarT  power 
of  granting  costs  has  analogies  in  other 
branches  of  law,  but  I  do  not  think  that 
they  have  any  bearing  upon  the  present 
question.  The  right  of  the  successful 
party  to  costs  in  an  ordinary  action  was 
not  given  by  the  common  law,  but  by 
numerous  statutes,  of  which  the  first  was 
the  Statute  of  Glouoester.  But  if  it  be 
requisite  that  before  costs  can  be  law- 
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frollj  given  final  judgment  upon  the  peti- 
tion most  be  pronounced,  in  my  opinion 
"when  I  parted  with  the  certificate,  and 
"wlien  I  had  discharged  all  mjr  duties  con- 
nected with  the  trial,  final  judgment  was 
'pnmoanced,  and  the  respondent  was  en- 
titled to  the  costs.     By  the  terms  of  the 
statute  the  Judge  is  to  determine  whether 
tlie  candidate  returned    has   been  duly 
elected.      Now   determination    in  itself 
signifies  finality  as  to  the  decision  of  the 
Judge,  although  his  judgment  is  not  final 
sfcs  to  the  action  of  the  House  of  Commons. 
I   had  expressed    my  determination   at 
Taunton,  and  it  only  remained  to  certify 
tio  tiie  Speaker.     I  did  draw  up  a  certifi- 
cate in  writing.     If  the  document  which 
I  caused  to  be  prepared  had  remained  in 
tJie  registrar's  hands,  it  might  perhaps 
liave  been  deemed  an  escrow,  and  not  a 
OOTtificate ;  but  when  it  had  been  parted 
urith  in  order  to  be  sent  to  the  Speaker, 
iny  duty  was  at  an  end,  and  my  whole 
jurisdiction  had  gone.     The  discretionary 
power  of  awarding  costs  had  been  exer- 
cised by  me,  as  mup  as  I  could,  whilst 
Pariiament  was  in  existence.     Can  sub- 
■©T^ent  events  destroy  the  vested  right 
to  costs?    I  think  that  they  cannot.    All 
»ny  dnties  having  been  fulfilled  before  the 
^solution  of  Parliament,  the  certificate 
to  the  Speaker  was  final  and  conclusive 
■•  to  the  right  of  the  respondent  to  his 
ooets. 

Rule  discharged. 

^**<»nej8— C.  C.  Ellis,  Taunton,  for  petitioners  ; 
T.  J.  Holmes,  for  respondent. 


18?4^    f  LORD  BOLINOBEOKE  V.  THE  LOCAL 
June  25  S       BOABD  OF  HEALTH  OP  SWINDON 
*  L      iraW  TOWN. 

^jjj^fer  and  Servant — Liability  of  Prin- 
^^^J/oTilcfe  of  Agent — Scope  of  ServanVs 

me^Z^  ^f^ndanis  were  proprietors  of  a 
^^^^form,  of  which  B.  was  manager, 
Ij^^/^m  was  separated  from  the  plaintiff's 
^h^^  *  frrooA;.  In  order  to  improve  tJie 
^**^6  from  the  farm^  and  to  benefit  the 


neighbourhood,  B,  sfiowred  the  brooJc,  pared 
down  the  banJc  of  the  plaintiff  ^s  land,  and 
out  down  the  bushes  there  growing.  These 
acts  were  trespasses,  and  B.  had  iu)  express 
authority  from  the  defendants  to  commit 
them : — Held,  that  the  defendants  were  not 
liable  to  be  sued  by  the  plaintiff  in  respect 
of  the  acts  above  mentioned,  as  they  were 
not  do7he  upon  the  sewagcfarm. 

The  declaration  stated  that  before  and 
at  the  time  of  the  committing  of  the 
grievances  by  the  defendants  hereinafter 
mentioned  a  certain  close,  situate  in  the 
county  aforesaid  (Wiltshire),  forming 
part  of  the  bed  and  banks  of  a  brook 
or  stream  flowing  between  certain  lands 
of  plaintiff*  on  the  one  side,  and  certain 
lands  in  the  occupation  of  the  defendants 
on  the  other  side,  was  in  the  possession  of 
one  William  Plummer  as  tenant  thereof 
to  the  plaintiff,  the  reversion  thereof  then 
belonging  to  the  plaintiff;  and  the  defend- 
ants injured  the  plaintiff's  said  reversion 
in  the  said  close  by  wrongfully  and  im- 
properly paring  and  cutting  away  the 
banks  of  the  said  brook  or  stream,  and 
lowering  and  deepening  the  bed  thereof, 
and  also  by  wrongfolly  and  improperly 
cutting  down  and  destroying  divers 
bushes  and  underwood  of  great  value 
then  growing  in  the  bed  and  upon  the 
banks  of  the  said  brook 'or  stream,  and 
also  by  wrongfully  and  improperly  dig- 
ging and  carrying  away  divers  large 
quantities  of  earth  and  stones  from  the 
bed  and  banks  of  the  said  brook  or 
stream,  and  converting  and  disposing 
thereof  to  their  own  use ;  by  means  of 
which  several  premises  the  plaintiff  has 
been  and  is  greatly  injured  in  his  rever- 
sionary estate  and  interest  of  and  in  the 
said  close  and  premises  so  in  the  posses- 
sion of  his  said  tenant. 

Plea— Not  guilty  (by  statute  11  A  12 
Vict.  c.  63.  s.  139,  Public  Act). 

Joinder  of  issue. 

The  cause  came  on  for  trial  at  the 
Spring  Assizes,  1874,  for  Wiltshire,  be- 
fore Quain,  J.,  and  the  following  appear 
to  be  the  material  facts  of  the  case. 

The  defendants  were  possessed  of  a 
sewage-fiEirm,  the  drains  whereof  ran  into 
a  brook ;  this  brook  formed  the  boundary 
of  the  sewage-farm,  and  divided  it  from 
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The  cases  nm  very  close,  and  it  is  difficult 
to  draw  the  line  of  demarkation.  When 
the  principle  of  the  authorities  I  have 
mentioned  is  applied,  the  present  case 
falls  clearly  within  the  line  of  non-liability. 
My  brother  Quain  was  right  in  directing 
a  verdict  for  the  defendants,  and  the  rule 
to  enter  the  verdict  for  the  plaintiff  will 
be  discharged. 

Grove,  J. — I  am  of  the  same  opinion. 
My  brother  Keating  has  said  that  it  is 
difficult  to  draw  the  line  of  demarkation, 
and  I  quite  agree  with  him.  In  one  sense 
a  wrongful  act  done  by  a  servant  is  very 
seldom  within  the  scope  of  his  authority ; 
for  an  employer  rarely  can  be  shewn  to 
have  directed  a  trespass  to  be  committed ; 
it  is  therefore  necessaiy  to  determine  what 
acts  shall  in  law  be  deemed  to  be  within 
the  scope  of  a  servant's  authority ;  and  a 
tangible  distinction  seems  to  exist  between 
acts  done  negligently  or  recklessly,  but 
appertaining  to  the  duty  to  be  fulfilled, 
and  acts  such  as  those  complained  of  in 
this  declaration;  the  gap  between  pro- 
ceedings within  the  powers  of  Buchan 
and  this  trespass  is  quite  sufficient.  I 
express  no  opinion  as  to  what  our  judg- 
ment ought  to  have  been  if  Buchan  had 
undermined  the  plaintiff's  land  by  dig- 
ging upon  the  sewage-farm;  that  might 
have  been  a  different  case.  But  the  tres- 
pass complained  of  was  entirely  beyond 
the  scope  of  Buchan's  powers  ;  he  shaved 
down  ^e  plaintiff's  bank ;  he  must  have 
known  that  he  was  committing  a  trespass ; 
it  was  a  wrong  done  independently  of  the 
powers  conferred  upon  him.  lA  answer  to 
my  brother  Quain,  he  in  effect  admitted 
that  he  knew  himself  to  be  working  upon 
land  not  belonging  to  the  defendants,  and 
assigned  as  a  reason  that  in  his  opinion  to 
cleanse  the  brook  would  confer  a  benefit 
upon  the  neighbourhood.  Buchan  had 
no  power  to  benefit  the  neighbourhood 
by  doing  an  act  off  the  sewage-farm. 
Buchan  was  aware  that  he  was  a  tres- 
passer and  was  doing  what  he  was  not 
employed  to  do;  he  must  have  known 
that,  although  the  farm  might  be  bene- 
fited, he  could  not  lawfully  interfere  with 
the  freehold  of  an  adjoining  owner. 
Buchan  had  no  right  to  work  upon 
another  person's  land  without  his  con- 
sent, even  for  that  other  person's  benefit. 


Buchan  was,  no  doubt,  an  advene 
to  the  plaintiff;  but  this  dron: 
does  not  allow  us  to  supplement 
dence  by  an  inference  that  the  deJ 
were  cognisant  of  his  condnct.  3 
see  any  evidence  warranting  na  in 
the  plaintiff  entitled  to  saooeec 
cases  which  have  been  referred  ti 
shew  that  auy  authority  can  be 
in  Buchan  to  go  upon  the  plaintL 
and  cut  down  the  bushes  there  g 
the  authorities  do  not  lay  down  a 
ciple  pursuant  to  which  we  can  i 
the  defendants  are  bound  to  eon 
the  plaintiff.  They  stop  short  of 
quisite  point.  It  has  been  urged 
defendants  received  an  advantaf 
the  trespass  by  the  better  drainag 
sewage-&rm ;  but  the  benefit  is  oz 
they  cannot  help  taking.  The 
action  is  fairly  4|stinguiflhable  fro 
cases  in  which  a  master  has  been 
sponsible  for  the  acts  of  his  servi 
is  unnecessary  to  determine  how 
vious  authorities  have  gone.  The 
in  M(ukay  v.  The  Oommerdal  Bami 
Brunaudck  (10)  has,  no  doubt^  car 
principle  of  liability  a  long  way 
does  not  apply  to  the  present 
agree  with  my  brother  Keating^  1 
defendants  are  entitled  to  keep  uie 

Bule  diack 

Attorneys — Clarke,  Woodcock  &  Bylanii 
for  Kinneir  &  Tombs,  Swindon,  for 
William  Moon,  agent  for  Townsend  & 
Swindon,  for  defendants. 


[IN  THE  EXCHEQUEB  CHAM: 

{Error  from  tJie  Court  of  Oommot 

1874.      1 
May  12, 13.  >        sowerbt  v.  sio 
June  24.    J 

Manor — Manorial  Bights — JBei 
in  Inclosure  Act  of  Bight  ofSporUi 

In  an  Licloswe  Act  passed  ml7 
misiflonera  were  directed  to  aUot  i 
Margaret  W,,  who  was  recited  to  h 

(10)  43  Law  J.  Rep.  (na)  P.O.  81 ; 
Rep.  6  P.C.  394. 
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iA^  fnanorcf  M.^  a  certain  paH  of  the  la/nde 
to  he  mdosed  "m  Ueu  of  and  as  a  full  com" 
j^enaaiUmfor  the  right  and  interest  of  the 
^aid  liargarei  TT.,  her  hmra  and  aesigns^  in 
and  to  ihe  soUqfti^  aadd  common  and  waste 
grounds  by  Hhat  Act  directed  to  he  dvuided 
€M/ndinclo8ed.**  The  residue  was  to  he  allotted 
€M/numgst  the  other  persons  entitled  to  rights 
of  common^  and  it  was  enacted  that  the 
several  aHoimenis  should  he  vested  in  the 
aUottees  respectively ^  '^  in  fvU  har  of  and 
saiisfaetion  far  aU  rights  of  common  and 
other  rights  and  interests  whatsoever  in,  over 
and  upon  the  said  lands  and  grotmds  du 
^''eeied  to  he  divided  and  inclosed,  except  such 
^nancrial  rights  as  are  hereinafter  reserved 
fe  the  said  Margaret  W.,  her   heirs  and 
^^ssi^ns"  and  that  all  rights  of  common,  8cc,, 
should  cease  over  the  said  lands  except  such 
•MmorioZ  rights  as  last  aforesaid.     The  re- 
nervation  clause  enacted  thai  nothing  in  the 
-^ct  should  prejudice  the  right  of  the  lords 
^^  ladies  of  the  said  manor  "  of  in  or  to  the 
^^^gnory  or  royalties  incident  or  helonging 
^  such  manor  or  lordship,  or  either  or  any 
^  them ;  hut  thai  the  said  Margaret  W., 
^'^d  all  succeeding  lords  and  ladies  of  the 
^^nor  should  and  might,  from  time  to  time, 
^      ^  oiaU  times,  hold  and  enjoy  all  rents,  quit 
,  and  other  rents,  reliefs,  duties,  customs 
services,  and  aU  courts,  perquisites  and 
9fits  of  courts,  rights  of  fishery,  and  liberty 
h^xwlting,  hunting,  coursing,  fishing  and 
*^^ing  within  ihe  said  manor,  and  all  toUs, 
','*....  *^  royalties,  jurisdictions,  fran- 
,  matters  and  things  whaisoever  to  the 
manor,  or  to  the  lord  or  lady  thereof 
^^<ient  ....  other  than  and  except  such 
^^^"snon  right  as  could  or  might  he  claimed 
^he  said,Morgaret  W,  as  owner  of  the  soil 
^  'inheritance  of  the  said  commons  or  waste 
^^^nds:'' — Held  (per  Cockburn,  O.J., 
^t^LOB,  J.,  Bramwell,  B.,  and  Amphlett, 
2  ^^rming  the  judgment  of  the  majority  in 
Court  of  Common  Fleas,  Cleasby,  B., 
Pollock,  B.,  dissentientibus),  that  the 
■^njation  clause  referred  only  to  the  seig- 
Ud  or  manorial  rights  of  the  lady  of  the 
^^Z^^>^j  ond  did  not  extend  to  her  territorial 
t,  as  owner  of  the  soil,  of  shooting  over 
tdlotted  lands. 

Xn  this  case  ihe  defendant  had  brought 
^*^or  upon  a  judgment  of  the  Court  of 
^''^^'K&iiioi&  Pleae  in  &Yoar  of  the  plaintiff. 


The  judgments  delivered  in  that  Court 
are  reported  in  42  Law  J.  Rep.  (n.s.)  CJP. 
283.  The  facts  and  the  arguments  in  the 
Court  of  Exchequer  Chamber  are  suffi* 
cientlj  stated  in  the  judgments  hereinafter 
set  forth. 

The  case  was  argued  (on  May  12th  and 
13th)  by 

Field,  for  the  defendant  in  the  Court 
below ;  and 

John  Mellor,  for   the  plaintiff  in  the 
Court  below. 

In  addition  to  the  authorities  mentioned 
in  the  judgments,  the  following  authori- 
ties were  referred  to  during  the  argument 
— Arundell  v.  Lord  Falmouth  (1),  Askew 
V.  Wilkinson  (2),  Lloyd  v.  The  Earl  of 
Fowis  (3),  Musgrave  v.  The  Inclosure  Goni' 
missioners  for  England  and  Wales  (4), 
Mvsp'ave  v.  Forster  (5),  Co,  Litt.  122a, 
and  the  4  &  5  Vict.  c.  35.  s.  82. 

Cur.  adv.  vuU. 

The  folio  wing  judgments  were  delivered 
on  the  24th  of  June. 

Cockburn,  C.J. — The  question  for  our 
decision  in  this  case  is,  whether  the  lord 
or  lady  of  the  manor  of  Messingham,  in 
the  county  of  Lincoln,  is  entitled  to  shoot 
and  take  the  game  on  the  freehold  inclo- 
sures,  allotted  under  an  Inclosure  Act  in 
lieu  of  rights  of  common  enjoyed  by  the 
allottees,  prior  to  the  passing  of  the  Act, 
in  the  commons  and  waste  lands  of  the 
manor.  The  Inclosure  Act  in  question 
was  passed  in  the  38th  of  Geo.  3.  It  pro- 
vides for  the  inclosure  of  the  commons 
and  waste  lands  in  the  township  of  Mes- 
singham and  in  that  part  of  the  hamlet  of 
East  Butterwick  which  is  within  the 
parish  of  Messingham.  After  reciting  that 
Margaret  Walker  is  lady  of  the  manor  of 
Messingham,  and  of  that  part  of  East 
Butterwick  which  is  in  the  parish  of 
Messingham,  and  as  such  is  interested  in 
the  soil  of  the  waste  grounds  within  the 

(1)  2M.  &S.  440. 

(2)  3  B.  &  Ad.  162  ;  8.  c.  1  Law  J.  Rep.  (n.8.) 
KB.  141. 

(3)  4  E.  &  B.  485  ;  s.  c.  24  Law  J.  Rop.  (n.s.) 
Q.B.  145. 

(4)  AnU,  Q.B.  80  j  b.  c.  Law  Rep.  9  Q.B.  162. 
(6)  40  Law  J.  Rop.  (n.s.)  aS.  207  ;  s.  c.  Law 

Rep.  6  Q.B.  690. 
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maaor,  it  provides  that  the  oommissioners 
appointed  under  the  Act  shall  '*  set  out 
and  allot  onto  the  said  Margaret  Walker, 
her  heirs  and  assigns,  as  lady  of  the  manor 
of  Messingham  aforesaid  (ezclnsiye  of  all 
other  allotments  to  the  said  Margaret 
Walker  in  respect  of  her  other  property), 
such  part  and  parcel  of  the  residue  of  the 
commons  and  waste  grounds  herehy  di- 
rected to  be  divided  and  inclosed,  as  shall 
(quantity,  quality  and  situation  consi- 
dered) in  the  judgment  of  the  said 
commissioners  be  equal  in  value  to  one- 
twentieth  part,  and  no  more,  of  the  said 
commons  and  wasfce  grounds,  in  lieu  of 
and  as  full  compensation  for  the  right  and 
interest  of  the  said  Margaret  Walker,  her 
heirs  or  assigns,  in  and  to  the  soil  of  the 
said  commons  and  waste  grounds  by  this 
Act  directed  to  be  divided  and  inclosed." 

By  another  section  it  is  provided  that 
^'  the  several  lands  and  grounds  so  to  be  set 
out  and  allotted  unto  and  for  the  several 
persons  who  by  virtue  of  this  Act  shall  be 
entitled  to  the  same,  shall  be  and  are 
hereby  vested  in  them  respectively,  in  full 
bar  of  and  satisfaction  for  all  rights  ^of 
common,  and  other  rights  and  interests 
whatsoever  in  over  and  upon  the  said  lands 
and  grounds  hereby  directed  to  be  divided 
and  enclosed  (except  such  manorial  rights 
as  are  Jiereinafter  reserved  to  the  said  Mar^ 
garet  Wdlkerj  her  heirs  and  assigns)  ^  and 
that  irojxi  and  immediately  after  the 
making  of  the  said  division  and  allot- 
ments, all  rights  of  common  in,  over  and 
upon  all  the  lands  and  grounds  intended 
to  be  inclosed,  shall  cease  and  determine, 
and  for  ever  be  extinguished.'' 

Then  follows  a  clause  reserving  the 
rights  of  the  lady  of  the  manor  in  these 
terms — "  Nothing  herein  contained  shall 
prejudice,  lessen  or  defeat  the  right,  title 
or  interest  of  the  said  Margaret  Walker, 
her  heirs  or  assigns,  or  of  any  other  per- 
son or  persons  who  shall  respectively,  for 
the  time  being,  be  lady  or  ladies,  lord  or 
lords  of  any  manor  or  manors,  lordship  or 
lordships,  or  reputed  manors  or  lordships 
within  the  jurisdiction  or  limits  whereof 
the  said  township  of  Messingham,  or  the 
said  part  of  the  said  hamlet  of  East  Butter- 
wick,  or  the  said  fields,  ings, .  meadows, 
pastures,  moors  and  other  commonable 
lands  and  waste  grounds,  hereby  directed 


to  be  inclosed  or  exonerated  from 
or  any  part  thereof  respectively,  ai 
prised,  of,  in  or  to  the  seigniory  at 
ties  incident  or  belonging  to  sack 
or  lordship,  or  either  or  any  of  thei 
that  the  said  Margaret  Walker,  i 
succeeding  lords  and  ladies  of  ti 
manor  shall  and  may,  from  time  t( 
and  at  all  times,  hold  and  enjoy  al 
quit-rents  and  other  rents,  reliefii, 
customs  and  services,  and  all  oonrt 
quisites  and  profits  of  courts,  ri| 
fishery  and  liberty  of  hawking,  hi 
coursmg,  fishing  and  fowling  wiU 
said  manor,  and  all  tolls,  fiekira^ 
markets,  stallage,  goods  and  chaj 
felons  and  fugitives,  felons  of  thei 
and  put  in  exigent,  deodandB,  fc 
trove,  waifs,  strays,  forfeitures,  lo 
jurisdictions,  franchises,  matters  and 
whatsover,  to  the  said  manor,  or 
lord  or  lady  thereof  incident  or  1 
ing,  or  which  have  been  heretofd 
and  enjoyed  by  the  said  Margaret  '^ 
or  any  of  her  ancestors  (other  tb 
except  such  common  right  as  oc 
might  be  claimed  by  the  said  Mi 
Walker,  as  owner  of  the  soil  and  i 
ance  of  the  said  commons  or 
grounds),  in  as  full,  ample,  ex^emm 
beneficial  a  manner  to  all  intents  aa 
poses,  as  they  respectively  could  oi 
have  held  and  enjoyed  the  same  i 
this  Act  had  not  been  made."  1 
was  duly  carried  into  execution 
commissioners  appointed  under  i1 
twentieth  part  of  the  wastes  was  f 
to  the  lady  of  the  manor  in  extingnii 
of  her  right  to  the  soil  of  the  was 
the  residue  was  divided  among  tl; 
moners,  as  directed  by  the  Act,  in 
guishment  of  their  rights  of  oc 
whereby  each  allottee  acquired  a 
freehold  in  the  land  so  allotted  to 

It  is  over  the  lands  so  allotted  f 
closed  that  the  lord  of  the  manor  < 
the  right  of  sporting  and  shooting 

The  right  having  been  assert 
going  on  the  plaintiff's  allotmc 
action  of  trespass  was  brought 
Court  of  Common  Pleas,  and  on  ih 
coming  on  for  trial  a  verdict  i 
plaintiff  was  taken  by  consent,  sal 
a  Special  Case. 

On  the  argument  in  banoo  jni 
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I  given,  in  iayonr  of  the  plaintiff,  from 
wfaicS,  judgment  error  has  been  brought. 
I  am    of   opinion    that    that  judgment 
must  be  afl&nned.    At  and  before  the  time 
when  this  action  was  brought^  the  right 
d&imed  and  asserted  by  the  lord  of  the 
majicnr  was  a  much  larger  right  than  that 
contended  for  before  ns,  being  no  less 
tliana  right  of  free  warren  daimed  over 
tlie  whole  of  the  manor,  or,  at  all  events, 
aa  stated  in  the  plea,  a  right  to  sport  on 
tibe  wastes  or  a  profit  a  prendre,  otherwise 
tlian  in  respect  of  being  seised  of  the 
'Viraste,  so  as  to  constitute  the  right  a 
manorial  right  in  the  terms  of  the  reser- 
vation.   It  appears  that  for  many  years 
prior  to  the  passing  of  the  said  Act,  and 
down  to  the  time  of  this  contest,  the  lords 
^xul  ladies  of  the  manor  have  regularly 
appointed  gamekeepers  for  the  manor,  and 
tihe  deputations  of  such  gamekeepers  have 
**®cn  duly  registered  at  the  office  of  the 
olerk  erf  the  peace  of  the  said  county  of 
^^^^iicolii,  and  the  gamekeepers  so  appointed 
^&Te  shot  over  the  ancient  inclosures  and 
^^^^old  lands  in  the  manor  as  well  as 
over  the  wastes. 

^^fiuiher  appears  that  about  the  year 

A0O6  the  then  lord  of  the  manor  was  in 

•TO  hahit  of  shooting  over  the  freehold 

T**^  within  the  manor,  as  well  as  over 

™®    Waste   lands,  accompanied    by  the 

S^>B^ekeepers  of  the  manor,  and  that  his 

^^ht  to  do  so  was  not  contested.     Per- 

IJJiasion  was  also  given  by  the  lord  or  the 

?*«ward  to  persons  to  shoot  over  the  free- 

«olda  within  the  manor,  and  the  persons 

^  whom  permission  was  thus  given  were 

*^wed  to  shoot  without  any  interruption. 

^^  Was,  however,  fully  admitted,  on  the 

vS^^ment  before  us,  that  the  claim  to  a 

^^tt  of  free  warren,  or  to  any  right  of 

.porting  over  the  freeholds  and  ancient 

T^olosii]^^  could  not  be  maintained,  and 

*^t  the  right  of  the  lord  of  the  manor 

aJ^  confined  to  the  right  of  sporting  over 

^^^  Wastes  as  incident  to  the  ownership 

|.      the  soil;   and  the   question  became 

^^ted  to  the  right  of  the  lord  in  respect 

l^^the  wastes  allotted  under  the  Act  as 

£^^8erved  under  the  reservation  clause. 

^^^i  being  so,  the  question  in  dispute 

^^l)ear8  to  me  to  be  firee  from  difficulty. 

^^^^Ihe  land  having  been  allotted  as  firee- 

^^ld,the  ownership  must  carry  with  it  bH 


the  incidents  which  ordinarily  attach  to  a 
freehold  interest,  unless  by  the  special 
provisions  of  the  Act  some  right  has  been 
reserved  to  the  lord  which  would  derogate 
from  the  ordinary  rights  of  ownership  in 
the  soil ;  and  the  question  turns  therefore 
entirely  on  the  effect  of  the  reservation 
clause.  Now,  by  the  express  terms  of  the 
Act,  the  allotment  to  the  lady  of  the 
manor  is  to  be  in  bar  and  satis&ction  for 
''  all  rights  of  common  and  other  rights 
and  interests  whatsoever,  in,  over  and 
upon  the  said  lands  and  grounds  hereby 
directed  to  be  divided  and  inclosed,  except 
eiich  manorial  rights  as  are  herein  after 
reserved  to  the  said  Margaret  Walker, 
her  heirs  and  assigns." 

Then  the  right  of  sporting  reserved  is 
expressly  stated  to  be  the  '^  right  of 
fishery  and  liberty  of  hawking,  hunting, 
coursmg,  fishing  and  fowling  within  the 
said  manor,  and  all  matters  and  things 
whateoever  te  the  said  manor  or  to  the 
lord  or  lady  thereof,  incident  or  belong^ing, 
or  which  have  been  heretofore  held  and 
enjoyed  by  the  said  Margaret  Walker  or 
any  of  her  ancestors."  It  appears  to  me 
that  the  effect  of  this  clause,  which  being 
in  derogation  of  the  right  of  freehold 
given  by  the  Act  to  the  allottees  of  the 
lands  inclosed,  must,  I  think,  be  construed 
strictly  against  the  party  claiming  under 
it,  is  simply  to  preserve  to  the  owner  of 
the  manor  such  righte  as  were  of  a  ma- 
norial character,  that  is  to  say,  were  in 
the  lord  qiia  lord  of  the  manor,  and  not 
as  owner  of  the  soil  of  the  wastes.  Had 
the  intention  been  to  reserve  to  the  lord 
the  right  of  sporting  over  the  waste  lands 
when  inclosed  under  the  Act,  nothing 
would  have  been  more  easy  than  to  say  so 
in  terms,  as  was  done  in  the  inclosure 
Act  under  which  the  case  of  Ewart  v. 
Graham  (6)  arose. 

No  doubt  the  reservation  clause  in  the 
present  Act,  however  general  may  be  ite 
terms,  copied  probably  from  some  other 
Act,  without  considering  how  far  the 
language  might  be  applicable  to  the 
manor  in  question,  was  intended  to  have 
some  effect  and  to  preserve  a  right  of 
sporting  to  the  lord.     But  I  cannot  think 

(6)  7  H.  L.  Cases  331 ;  s.  c.  20  Law  J.  Bep. 
(K.S.)  Ezch.  88. 
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from  its  terms  tliat  it  was  the  right  of 
Gn)orting,  as  incident  to  the  ownership  in 
the  soil  of  the  waste  lands,  that  the 
framers  of  the  Act  had  in  view.  At  the 
time  the  Act  passed  it  was  believed  that 
the  lord  had  as  lord  the  right  of  sporting 
over  all  lands  within  the  manor.  There 
existed  at  that  time  of  day,  quite  inde- 
pendently of  any  right  of  n:ee  warren,  a 
general  notion  that  the  lord  of  a  manor 
had  the  right  of  sporting  over  all  lands 
within  the  manor,  whether  freehold  or 
otherwise,  a  belief  which  however  had  no 
fionndation  in  law.  "  We  all  know,"  says 
Mr.  Justice  Bayley  in  Pickering  v.  Noyes 
(7)  "  that  a  very  mistaken  notion  long 
prevailed  that  the  lord  of  a  manor  had  a 
right  to  go  not  only  over  his  own  lands, 
but  over  the  lands  of  others  within  his 
manor."  "  In  the  West  Riding  of  York- 
shire/' says  Baron  Martin  in  Bruce  v. 
HeUeivell  (8),  "  an  idea  prevails  that  lords 
of  manors  have  a  right  and  Kberty  of 
hawking,  hunting,  coursing,  fishing  and 
fowling,  analogous  to  that  of  free  warren, 
or  free  chase.  But  that  notion  is  erro- 
neous, they  have  no  such  right."  Mr. 
Christian  in  his  notes  to  Blackstonej  book 
ii.  c.  27,  p.  418,  says  that  this  notion, 
which  he  terms  a  very  erroneous  one,  has 
probably  sprung  from  the  Acts  of  Par- 
liament from  the  22  &  23  Car.  II.  c.  25, 
downwards,  which  for  the  protection  of 
game  and  for  preventing  unqualified  per- 
sons frt)m  sporting  have  empowered  lords 
of  manors  to  appoint  gamekeepers  with 
power  to  seize  guns,  dogs,  nets  and  en- 
gines kept  by  unquaHfied  persons  for  the 
destruction  of  game. 

It  was  believed  that  the  lady  of  the 
manor  of  Messingham  possessed  such  a 
right,  and  I  cannot  doubt  that  it  was  with 
the  view  of  preserving  such  a  right  and 
not  with  reference  to  any  right  as  inci- 
dent to  the  ownership  of  the  soil  in  the 
wastes  of  the  manor,  that  the  reservation 
clause  in  the  present  Act,  so  far  as  it  re- 
lates to  the  rights  of  sporting, was  framed. 
And  as  soon  as  it  is  admitted  that  no  such 
right  existed  independently  of  the  owner- 
ship in  the  soil,  the  reservation  appears 

(7)  4  B.  &  G.  648. 

(S)  5  HurL  &  N.  620;  b.  c  nom,  Bruce  v. 
HeUtioeU,  29  Law  J.  £ep.  (k.s.)  Ezch.  297. 


to  me  altogether  inappUoaUe^  a 
as  regards  any  right  arising  £ 
ownership  as  of  no  effect. 

In  this  respect  the  present  cm 
to  me  clearly  distingmshable  fix 
Ewari  v.  Oraham  (6),  in  which  ' 
an  express  reservation  of  "  all 
himting,  shooting,  fishing  and  f< 
the  stinted  pastiws,"  which  wai 
about  to  be  inclosed.  In  the  piK 
there  is  no  reservation  of  the  p 
existing  right  of  sporting  over 
lands  about  to  be  inclosed,  but  < 
general  right  inherent  in  the  Ic 
cident  to  the  manor,  which  rig 
the  reservation  fsaia  to  have  ai 
and  this  appears  to  me  to  result 
from  the  language  of  the  le 
clause,  but  from  the  preceding 
that  the  allotment  to  the  lady  of  t 
shall  operate  to  extinguish  all  ] 
and  interest  in  the  waste  except  t 
"  of  a  manorial  character  "  aftei 
be  reserved. 

If  authority  were  wanting  for 

I  take  of  the  case  before  m^ 

would  I  think  come  within  the  . 

of  the  decision  in  QreatheadY.  M 

in  which  under  an  inclosure  Act  \ 

a  reservation  of  ^'  free  warren,  an 

of  hunting,  hawking,  fishing  and 

<&c.,  matters  and  tlungs,  to  the  i 

to  the  lord  or  to  the  lords  thereo 

time  being,  incident,  belonging  < 

taining,  in  as  full,  ample  and  be 

manner  as  if  that  Act  had  not  bee 

TindaJ,  C.  J.,  in  giving  iudgmeni 

'^  We  are  of  opinion  that  the 

hunting  or  fowling  over  the  allot 

the  moor  or  common  is  not  rec 

the  lord  of  the  manor  by  the  savii 

of  the  inclosure  Act  set  out  in 

It  is  the  manifest  object  of  that  < 

save  to  the  lord  all  those  manori 

which  he  possessed  before  the  inc 

lord  of  the  manor,  other  and  ei 

right  to  the  soil.     The  saving  cUu 

no  new  royalty  or  manorial  rig! 

lord  which  he  did  not  possess  b 

only  reserves  such  as  ho  was  b 

titled  to.     If  he  had  no  market  o] 

fore,  if  he  had  no  right  of  free  ws 

(9) 3  Man.  &  G.  139;  8.  c  lOLaw  J.] 
C.P,  246. 
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it  is  needlefis  to  saj,  the  clause 
3d  to  confers  none.  So  if,  before 
3t  passed,  he  liad  no  liberty  of  hont- 
kttwking,  fishing  and  fowling  oyer 
oor  or  common  *  to  the  said  manor 
\he  lord  thereof  incident,  belonging 
rpertaining,'  he  acquires  no  such 
under  the  clause  in  question.  Now 
old  be  aeainst  all  legal  construction 
Id  that  uie  power  of  the  lord  of  the 
nr  to  hunt  or  shoot  over  a  waste  or 
slosed  common  within  his  own  manor 
HBtelj  a  *  license  or  liberty '  incident 
mas  lord,  it  is  a  mode  of  direct  en- 
JBui  of  his  own  property.  The  soil 
le  waste  or  common  is  his,  subject 
to  the  right  of  the  commoners  to 
HiB  herbage  by  the  mouths  of  their 
9 ;  and  the  right  in  the  lord  to  walk 
fe  oyer  it  in  every  direction,  and  at 
meSy  is  the  same  right  which  he  has 
Ids  other  demesne  lands,  and  not  a 
liberty  or  easement.  The  statute,  if 
i  intended  to  grant  the  new  lord  a 
liberty  or  license  of  this  nature  after 
oil  had  become  the  property  of  those 
bom  it  was  allotted,  would  have  em- 
)d  proper  words  to  create  such  new 
\j  or  easement.  The  statute  if  it 
intended  to  grant  the  new  lord  a 
iy  or  license  of  this  nature,  after  the 
lad  become  the  property  of  those  to 
1  it  was  allotted,  would  have  em- 
d  proper  words  to  create  such  new 

9  reasoning  of  the  learned  Chief  Jus- 
ppears  to  me  directly  in  point  to  the 
Qit  case.  By  the  Act  the  allotment 
Extinguish  aU  right  or  interest  in  the 
rith  an  express  reservation  of  ma- 
i  rights  only.  The  reservation  is  of 
libOTiy  "  of  hunting,  Soc,y  within  the 
r,  a  term  inapplicable  to  a  right  in- 
t  to  the  ownership  of  the  soil.  And 
Atservations  of  Tindal,  G.J.,  on  the 
tkm  of  any  direct  reservation  of  the 
of  sporting  over  the  lands  with- 
n  from  the  ownership  of  the  soil  are 
Dy  applicable  here.  It  is  true  that 
I  the  case  of  Bwart  v.  Graham  (6)  was 
Q  the  Court  of  Exchequer  Chamber 
the  Court  of  Exchequer  having  in 

I  1  HnzL  &  N.  650;  s.  c  26  Law.  J.  Hep. 
Ezch.97. 


the  first  instance  decided  in  fiiivour  of  the 
defendant  on  the  authority  of  the  fore- 
going case  of  Oreathead  v.  Morley  (9)  the 
authority  of  that  case  vras  impugned,  and 
by  the  majority  of  the  Judges,  Erie,  J.,  and 
Willes,  J.,  dissenting,  overruled  as  applic- 
able to  ihe  case  before  the  Court.  But 
the  overruling  of  the  case  of  Oreaihead 
V.  Morley  (9)  was  wholly  unnecessary  to 
the  decision  in  fiEivour  of  the  plaintiff  in 
Bwart  V.  Qraham  (6),  and  when  the 
latter  case  was  before  the  House  of  Lords 
on  appeal  from  the  Exchequer  Chamber, 
though  the  judgment  of  the  Exchequer 
Chamber  was  affirmed  neither  of  the 
learned  lords  who  concurred  in  affirming 
that  judgment  went  the  length  of  over- 
ruling Gfreaihead  v.  Morley  (9),  but  on  the 
contraiy  thev  distinctly  say  that  the  case 
before  them  is  distinguishable  from  it^  and 
uphold  the  judgment  of  the  Court  below 
on  the  ground  of  a  clear  reservation  of 
the  right  of  the  plaintiff  as  if  still  owner 
of  the  soil.  Lord  Campbell  says — "  Great 
stress  has  been  laid  on  the  case  of  QreaU 
head  v.  Morley  (9).  I  do  not  at  all  mean 
to  say  that  that  case  is  not  well  decided. 
I  give  no  opinion  upon  that.  I  am  not 
called  on  to  give  an  opinion  upon  it.  I 
think  it  is  clearly  distinguishable  from  the 
present.  I  am  bound  to  express  my  own 
opinion  that  it  is  clearly  distinguishable. 
According  to  Oreathead  v.  Morley  (9)  the 
language  of  the  reservation  was  uniformly, 
as  it  seems  to  me,  confined  to  manorial 
easements.  Here  there  is  an  express,  ab- 
solute and  unqualified  reservation  which 
I  think  clearly  reserves  this  right  to  Sir 
James  Ghraham  as  if  still  owner  of  the 
soil.  For  these  reasons,  my  Lords,  I  must 
advise  your  Lordships  that  this  judgment 
should  be  affirmed." 

Lord  Brougham  says — ''  I  entirely  take 
the  same  view  as  my  noble  and  learned 
friend.  Without  being  called  upon  to  give 
any  opinion  whatsoever  upon  the  case  of 
Oreaihead  v.  Morley  (9),  I  will  only  say, 
that  I  think  it  may  be  perfectly  well  de- 
cided ;  I  do  not  say  that  it  is  not,  but  it 
is  clearly  distinguishable,  upon  the  ground 
stated  by  my  noble  and  learned  friend, 
from  the  present  case.  I  am,  therefore, 
of  opinion  with  him  that  year  Lordships 
ought  to  give  judgment  for  the  defendant 
in  Error." 
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Lord  Cranwortb  says — "  My  Lords,  I 
take  exactly  the  same  view  of  this  case 
with  my  noble  and  learned  friends.  With 
respect  to  the  case  of  Oreathead  v.  Morley 
(9)  I  mnst  make  this  observation.  Either 
this  case  is  distinguishable  from  it,  or  else 
the  decision  in  that  case  in  my  opinion  was 
wrong.  We  need  not  say  which  of  these 
two  alternatives  we  think  the  right  one, 
and  it  would  be  improper  for  us  to  say, 
that  wo  overrule  a  case  which  possibly 
may  be  distinguishable  from  the  present. 
But  if  not  distinguishable  I  have  no  hesi- 
tation in  sa^ng  fiiat  the  case  was  wrongly 
decided.  Here,  after  what  is  called  ihe 
saving  clause,  there  is  an  express  enact- 
ment '  that  Sir  James  Graham,  his  heirs 
and  assigns,  shall  at  all  times  hereafter 
enjoy  the  right  of  hunting,  shooting,  fishing 
and  fowling  in,  and  through,  and  over  the 
said  stinted  pasture,  and  every  part  and 
allotment  thereof.*  "  Then  the  noble  and 
learned  lord  proceeds  to  x)oint  out  that  the 
difficulty  in  uie  case  arises  from  seignorial 
rights  having  been  in  the  same  clause  re- 
served to  the  lord  and  to  this  having  been 
stated  in  the  case ;  but  he  observes  that 
**  it  was  evidently  no  seignorial  right:  I 
am  very  glad,**  he  says,  "  that  the  form  in 
which  the  case  was  put  for  the  opinion  of 
the  learned  Judges  raises  what  is  the  real 
question,  namely,  that  there  was  no  other 
right  than  the  right  which  arose  from  the 
defendant  in  error  being  the  owner  of  the 
soil.** 

Lord  Wensleydale  says — "I  entirely 
agree  with  my  noble  and  learned  friends 
that  the  judgment  ought  to  be  for  the  de- 
fendant in  error.  I  entirely  adhere  to  the 
opinion  which  I  gave  in  the  Court  of 
Exchequer,  in  which  all  of  us  concurred, 
that  in  this  case  there  is  a  reservation  of 
the  de  facto  right  to  Sir  James  Oraham. 
The  only  part  of  that  judgment  as  to 
which  I  have  any  doubt  is,  whether  this 
case  can  be  distinguished  from  the  case  of 
Oreathead  v.  Morley  (9)  ;  but  I  adopt  the 
alternative  of  my  noble  and  learned  friend 
opposite  that  either  it  can  be  satisfactorily 
distinguished,  or  that  the  decision  is 
wrong.** 

The  result.,  then,  of  these  judg- 
ments  is  that  Lord  Campbell  and  Lord 
Brougham  expressly  declined  to  overrule 
Oreathead  v.  Morley  (9).    Lords  Cran- 


wortb and  Wensleydale  only  so  ft 
rule  it  as  the  ratio  decidendi  may 
plicable  to  the  case  before  them,  w 
the  four  law  lords  concur  in  sayii 
the  case  before  them  was  plainly 
guishable  from  the  case  in  the  U( 
Pleas,  the  reservation  in  the  latter '. 
been  of  seignorial  rights,  while  in  ti 
in  the  House  of  Lords  there  was  a 
and  express  reservation  of  the  ri 
sporting  over  the  land  to  be  in 
The  House  of  Lords  having  deoli 
overrule  Oreathead  v.  Morley  (9) 
plicable  to  such  a  case  as  the  p 
and  having  clearly  held  that  tn< 
ruling  of  that  case  in  the  Exc 
Chamber  in  Ewart  v.  Oraham  (i 
unnecessary  to  the  decision  of  tha 
it  must  be  looked  upon  as  extragt 
and  I  therefore  feel  myself  perre< 
liberty,  sitting  in  a  Court  of  £r 
treat  Oreathead  v.  Morley  (9)  as  no 
ruled,  and  to  express  my  concom 
the  reasoning  and  conclusion  of  [ 
C.J.,  and  the  Court  of  Common  PI 
to  my  mind  more  cogent  and  satis! 
than  that  of  Wightman,  J.,  in  ^ii 
Oraham  (6). 

Lidependently,  however,  of  authc 
arrive  at  the  conclusion  that  n 
short  of  a  positive  reservation  to  tl 
of  the  right  of  sporting  over  the  ii 
lands,  if  not  in  express  terms, 
events  in  language  necessarily  1 
to  such  a  conclusion,  will  suffice 
force  on  land  allotted  as  freel 
burden  of  a  feudal  and  onerous  chi 
inconsistent  with  the  ownership  in 
agree  with  what  is  said  by  BaTX)n 
well  in  Lord  Leconfield  v.  Dixon  (11 
the  reservation  of  such  a  right  to  tl 
is  contrary  to  the  policy  of  the  ini 
Acts.  The  policy  of  the  legislat 
this  subject  has  been  to  cause  the  re 
ing  of  waste  lands  and  the  mainly 
available  to  the  purposes  to  which  . 
property  is  capable  of  being  applie 
inconveniences  of  such  a  reservati 
there  forcibly  pointed  out.  "  It  she 
remembered,'*     says    Baron    Bra 


(11)  36  Law  J.  Rep.  (k.8.)  Exch.  10 
Law  Hep.  2  Exch.  202;  in  Exch.  < 
Law  J.  Hup.  (n.s.)  Exch.  33 ;  s.  c  Lan 
Ezcli.  30. 
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*'tliat  iihe  right  now  claimed  by  the 
plaintiff  is  inconsistent  with  the  nsefnl 
design  of  the  statate ;  which  was  that  the 
lands  affected  shonld  be  held  in  severalty, 
wiih  a  plenary  proprietorship  unfettered 
by  the  rights  of  others  over  them.  There 
18  no  doabt  that  this  is  most  for  the  public 
interest.  If  the  plaintiff^s  claim  is  well 
fbnnded,  there  is  no  use  to  which  the  de- 
fendant can  put  his  lands  without  their 
being  subject  to  that  claim.  He  could 
not  build  a  house  and  have  a  garden  or 
la-wn  without  the  privacy  of  the  occupa- 
tion being  liable  to  invasion  by  the  plain- 
tiff in  search  of  game." 

1  am  therefore  prepared  to  hold  that 
notluDg  short  of  a  clear  recognition  of  a 
vvht  of  the  lord  to  take  the  game  in 
^nat  becomes  cdienum  solum  will  suffice 
to  preserve  this  right,  and  that  the  mere 
^feservation  of  manorial  rights,  properly 
BO  called,  will  not  have  i£is  effect.     In 
*^  present  instance  we  have  only  a  reser- 
'▼ation  of  manorial  rights,  and  it  is  not 
^^ecanse  the  parties  have  intended  to  pre- 
serve a  right  as  incident  to  the  manor, 
which  turns  out  to  have  had  no  existence, 
that  we  can  g^ve  effect  to  this  intention 
ly  holding  the  reservation  to  apply  to  a 
n^ht  which  was  not  in  the  contemplation 
of  the  parties,  and  which  was  not  a  mano- 
nal  right  at  all  but  simply  a  right  incident 
^    the  ownership  of  the  soil,  and  which 
*i*eTefore  was  not  theretofore  in  the  lord 
»8  a  manorial  right. 

I  am  therefore  of  opinion  that  the  de- 
^on  of  the  Court  of  Common  Pleas  was 
"ght  and  should  be  affirmed. 

I  am  authorised  by  my  brothers  Mellor 
MidAmphlett  to  state  that  they  agree  with 
°^  in  the  opinion  at  which  I  have  arrived. 

,  "lUMWELL,  B. — I  agree  with  the  reason- 
"%  and  the  conclusions  of  the  Lord  Chief 
•^ce.  But  I  have  prepared  a  judgment 
"**ing  my  own  view  of  the  case,  and  will 
^^  proceed  to  deUver  it. 

"  I  had  to  say  what  was  the  intention 
^^ect  of  the  draftsman  in  the  clauses 
**ginning  "  Nothing  herein  contained 
y^  prejudice,  <fcc.,"  I  should  say  he 
"^'md  certain  words  had  been  commonly 
^*^  either  for  preserving  some  right 
^Mch  otherwise  would  be  lost,  or  for 
AToiding  a  question  of  whether  it   was 
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lost,  and  so  put  them  in  to  serve  the  same 
purpose  here,  believing  they  would  at 
least  do  no  harm.  And  I  should  say  that 
most  certainhj  he  never  put  them  in  to 
save  or  confer  the  right  of  sporting 
claimed  by  the  defendant.  That  his  ob- 
ject was  what  I  suggest,  seems  manifest 
from  the  words  used.  There  is  a  whole 
string  of  words,  many  of  which  are,  pro- 
bably, and  certainly  one  is,  inapplicable 
and  useless.  There  is  no  fishery,  probably 
no  fairs,  marts,  markets  or  stiekUage,  and 
probably  no  right  to  the  goods  and  chat- 
tels of  felons  and  fugitives,  felons  of  them- 
selves and  put  in  exigent,  deodands, 
treasure-trove,  waifs,  estrays  and  forfei- 
tures. These  words  and  the  general 
words,  **  matters  and  things,"  satisfy  me 
the  object  of  the  draftsman  was  what  I 
have  mentioned.  That  it  was  not  the 
object  to  save  or  confer  the  right  of 
sporting  claimed,  I  am  satisfied  from  the 
inappropriateness  of  the  language  used. 
The  claim  is  of  an  exclusive  right  to  take 
and  destroy  all  game  and  rabbits,  and,  I 
suppose,  other  edible  birds,  as  plovers, 
quails ;  and  also,  I  suppose,  the  exclnsive 
right  of  hunting  foxes,  and  destroying 
other  vermin.  This  was  definitely  put 
forward,  and  it  is  a  claim  made  under  a 
title  to  a  right  of  sporting,  which  was  ter- 
ritorially possessed  before  the  enclosure. 
Is  it  conceivable  that  a  man  who  wished 
to  save  or  confer  that  right  would  have 
contented  himself  with  using  such  words 
as  "  liberty  of  hawking,  hunting,  coursing 
and  fowling  within  the  manor  '*  ?  No  such 
word  as  sporting,  shooting,  taking  game 
and  rabbits;  no  word  of  "right;"  no 
word  of  exclusion ;  but  the  old-fiashioned 
words,  "  hawking  and  fowling,"  and  the 
useless  ones  as  a  matter  of  profit  of  "  hunt- 
ing and  coursing."  I  have  no  doubt  no 
such  idea  was  in  the  head  of  the  di^fls- 
man  as  is  suggested.  Had  there  been, 
he  would  have  used  such  words  as  appear 
in  Ewart  v.  Graham  (6). 

If,  however,  it  could  be  proved  to  me 
there  was  some  such  idea,  then  I  should 
say  it  was  this  :  That  thinking  there  was 
some  right  in  the  lord  of  the  manor  as 
such  over  lands  '*  within  the  said  manor," 
ho  meant  that  it  should  extend,  such  as  it 
was,  to  the  new  enclosures.  I  am  satis- 
fied, as  I  have  said,  that  he  had  no  such 
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idea ;  but  if  he  bad  and  nsed  those  words 
to  cany  that  into  ezecntion,  then  he  only 
saved  or  conferred  the  same  right  over 
the  new  as  existed  over  old  inclosnres, 
and  that  is  none.  If  it  was  a  donbtfol 
right,  then  the  allotments  were,  on  the 
footing  that  it  was  doabtfal,  more  to  the 
tenante  than  if  it  was  certain  there  was 
no  right,  less  than  if  it  was  certain  there 
was  a  right. 

Bat  we  are  not  called  on  to  mess  and 
saj  what  the  draftsman  intended.  The 
question  for  ns  to  decide  is,  what  inten- 
tion  he  has  expressed — what  is  the  mean- 
ing of  the  words  he  has  nsed.  In  con- 
struing these  words  we  maj  weU  take 
into  account  the  general  intention  of  the 
statute  and  the  probabilities.  The  inten- 
tion was  to  allot  the  land  in  severalty 
free  from  rights  interfering  with  its  use 
in  such  way  as  the  owner  thought  most 
beneficial.  But  according  to  the  argu- 
ment of  the  defendant,  this  intention  was 
only  partially  carried  into  execution,  for  a 
right  of  sporting  was  given  to  the  lord 
over  every  allotment.  The  freeholder  is 
not  at  libeHy  to  sport  on  his  own  land, 
nor  to  destroy  hares  or  rabbits,  however 
mischievous,  or  however  inconsistent  with 
the  most  profitable  use  of  it,  but  is  sub- 
ject to  the  right,  well  called  odious,  of 
having  his  freehold  invaded  by  the  lord 
or  those  whom  he  may  license,  with  any 
number  of  beaters  and  helpers. 

May  the  allottee  build  a  house  or  erect 
a  brick  wall,  or  lock  a  gate  to  his  free- 
hold ?  It  is  in  vain  to  say  ordinary 
farming  tenants  are  subject  to  this  right: 
So  they  are  to  pay  rent.  They  take  their 
farms  on  these  terms  or  leave  them  alone. 
They  pay  rent  accordingly,  and  the  feel- 
ing is  different  in  the  case  of  a  freehold. 
The  right  claimed  is,  in  my  judgment, 
injurious  and  objectionable,  and  conse- 
quently one  not  likely  to  have  been  con- 
ferred by  the  Legislature.  Let  us  see  if 
it  has  been.  The  burthen  of  proof  is  on 
the  defendant.  The  right  of  sporting 
was  territorial,  an  incident  of  the  pro- 
perty in  the  soil.  When  that  property  was 
transferred  to  the  allottee,  this  right  went 
with  it,  unless  the  defendant  can  shew  it 
was  saved  to,  or  conferred  on,  the  lord. 
I  might  content  myself  with  saying  I 
have  heard  nothing  to  shew  that  has  been 


done.  But  fiorther,  I  think  I  oa 
negatively  that  it  has  not  beei 
statute  says  that  the  lands  allol 
vested  in  the  allottees  in  fall  bar 
satisfaction  for,  all  rights  of  comn 
other  rights  of  and  interests  oi 
upon  the  lands,  except  such  z 
rights  as  are  hereinafter  reserved 
garet  Walker,  her  heirs,  Ac.  Thi 
reserves,  and  does  not  pretend  to  < 
right,  and  the  rights  it  deals  witi 
"manorial."  It  afterwards proceei 
"  Nothing  shall  prejudice.  Sec,,  €t 
of  Margaret  Walker  or  any  lore 
manor  of,  in  or  to  the  seignoiy  oi 
ties  incident  or  belonging  to  snoh] 
This  is  the  reservation  clause,  a 
stopped  there,  it  is  clear  that  notl 
seignory  or  royalties  would  be  p 
Bat  it  goes  on  to  explain  what  i1 
by  "manorial  rights  and  seigi 
royalties,"  introducing  the  exp! 
with  the  words,  "but  that"  1^ 
Walker  and  all  succeeding  lordf 
manor  shall  enjoy  rents  and  111 
fishery,  &c.,  "within  the  manor.' 
this,  which  is  meant  to  explain,  ofc 
to  extend  the  meaning  of  the 
"  seignory  or  royalties."  It  th 
merates  what  it  has  thus  called 
rial  rights  and  seignory  orroyaltic 
claim  is  merely  to  preserve  whate 
or  was  not  in  the  nature  of  a  e 
or  royalties.  The  words  "  if  any 
be  read  in  that  enumeration,  as  i 
tain  there  was  no  right  of  fishing 
these  rights,  if  any,  are  certainly 
manorial,  that  is  to  say,  some  n 
held  where  there  was  no  manoi 
other  than  the  lord.  But  they  a 
a  manorial  character,  or  such  8 
belong  to  the  lord  of  the  maa 
a  seignory  or  royalties,  and  are 
a  territorial  character.  It  is  nee 
enumerate  them;  moreover,  they 
spoken  of  as  "  to  the  said  manor, 
or  lady  thereof  incident  or  belon] 
which  have  been  heretofore  held  1 
garet  Walker  or  any  of  her  anc 
These  words  clearly  govern  thi 
sentence,  and  not  "  matters  and 
only."  They  are,  therefore,  thin, 
dont  to  the  manors,  or  belonging 
as  lady  thereof.  If  the  matter 
here,  there  would  scarcely,  «»«I  tl 
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Before  considering  the  first  question, 
viz.,  whether  the  enactment  in  question 
upon  the  face  of  it  has  reference  to  some 
particular  right  distinct  from  that  pos- 
sessed and  enjoyed  by  the  lord  of  sporting 
on  the  wastes,  and  possibly  over  old  in- 
closures  in  the  manor,  it  is  requisite  to 
consider  what  the  position  of  the  lords  of 
manors  was,  and  whether  they  stood  in  a 
different  position  from  mere  owners  of 
land. 

It  is  quite  unnecessary  to  enter  into  the 
question  of  the  original  right  of  the  Crown 
to  take  all  animals  /erce  naiuroB^  in  which 
there  was  no  right  of  property,  and  whe- 
ther orig^ally  no  man  could  do  it  with- 
out some  grant  from  the  Crown,  such,  for 
instance,  as  a  right  of  free  warren,  as  to 
which  Blackstone  may  be  consulted,  vol. 
2,  p.   38  (ed.  by  Stewart)  :  because  all 
questions  connected  with  the  right  must 
be  decided  upon  the  feffect  of  the  numer- 
ous statutes  on  the  subject.     Those  sta- 
tutes had  reference  to  the  right  to  preserve 
and  kill  game,  and  to  the  qualification 
which  was  required.     The  necessity  for  a 
qualification  was  abolished  by  1  &  2  Will.  4. 
c.  32.     But  my  object  in  referring  to  the 
earlier  Acts  is  to  shew  that  lords  of  manors 
were  regarded  as  standing  in  a  different 
position  from   other  persons  as  regards 
the  right  of  sporting   over  the  manor. 
The  £fference   was   not  sufficiently  ad- 
verted to  upon  the  arg^ument.     It  is  only 
necessary  to  refer  to  the  statute  5  Ann, 
c.  14,  an  Act  for  the  better  preservation 
of  game,  which  empowers  lords  and  ladies 
of  manors  to  take  within  their  manors 
game  from  the  possession  of  unqualified 
persons,  and  to  ta»ke  guns,  dogs  and  nets, 
and  also  to  appoint  gamekeepers  to  kill 
game  for  the  use  of  such  lord  or  lady; 
and  the  statute  1   &  2  Will.   4.   c.   32 
(which  being  passed  subsequently  to  the 
Act  in  question,  is   only  of  importance 
historically  as  being  founded,  not  upon 
new,  but  upon  old  ideas),  is  to  the  same 
effect.      The  13th  section  enables  lords 
and  ladies  of  manors  to  appoint  game- 
keepers, and   confers  upon   such   game- 
keepers the  right  to  seize  for  the  use  of 
the  lords,  nets,  &c.,  used  for  taking  game, 
used  within  the  limits  of  the  manors  by 
persons  not  authorised    to  take   game. 
The  same  Act  in  many  sections  deals 


with  the  right  to  kill  game  bb  aomeilimg 
distinct  from  the  ownership  of  tiie  soil! 
The  words  "  right  of  killing  game,"  whe- 
ther  enjoyed  by  landlord  or  other  persona 
are  frequently  used,  and  that  separati 
right  is  made  the  subject  of  legislation 
Without  referring  further  to  the  statutes 
it  is  sufficient  to  notice  the  case  of  CalcraJ 
V.  Gibbs  (12)  (decided  in  1792,  the  Actii 
question  being  passed  in  1798).  It  wa 
an  action  for  a  penally  under  the  gam 
laws  for  sporting  without  a  qualificatioz 
The  qualification  set  up  was  a  deputatia 
as  gamekeeper  under  a  person  who,  it  wa 
said,  had  purchased  the  right  of  shootiik 
over  the  manor.  But  this  was  held  to  b 
no  answer,  there  being  no  bona  fide  dispu:, 
as  to  who  was  lord  of  the  manor.  If  thm 
had  been  such  a  dispute,  it  could  not  hs^ 
been  tried  in  an  action  for  a  penalty ;  t 
there  being  no  dispute,  it  was  said  fl 
lord  of  the  manor  was  the  only  pe: ' 
who  could  grant  the  deputation  as  the 
then  stood.  The  words  of  Lord 
are — "  Now  that  decides  the  questioE^ 
once ;  for  a  man  cannot  convey  to  ano%v] 
the  power  of  appointing  a  gamekeej 
without  a  conveyance  of  the  manor  itoc 
such  a  power  is  a  mere  emanation  aP  i 
manor  and  inseparable  from  it." 

The  clear  effect  of  the  legislation  on  t 
subject,  and  of  the  authorities  was,  it 
submitted,  that  the  lord  had  certain  ngt 
connected    with    the    preservation  u 
taking  of  game,  which  were  regarded 
inseparable  from  the  manor,  and  tha 
fore  as  manorial  rights.      The  extent 
which  the  lord  had  the  exclusive  righH 
sporting  has  nothing  to  do  with  this. 
might  be  over  the  whole  manor,  f 
might  be  over  the  wastes  and  partis 
inclosurcs,  or  it  might  be  a  sabje 
dispute   whether  it  existed   beyoni 
wastes  of  the  manor,  and  to  what  e 

Mr.  Christian  in  his  note  to  Blad 
vol.  2,  p.  418,  says,  "  that  the  poi 
lords  of  manors  to  appoint  g^amek 
had  led  to  the  inference  (which  h 
siders  as  erroneous)  that  lords  of 
have  a  right  to  take  game  throogl 
manor   superior  to   that   of  otn* 
qualified    owners    of     land     wit 
manor."     Having  regard  to  the 

(12)  6  Term  Bep.  10. 
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of  the  lords  of  the  manor  at  the   time 
"^prlieii  the  Act  passed,  we  may  now  con- 
sider whether  it  appears  that  the  Act  of 
Parliament  in  the  varions  clauses  is  in- 
tended to  preserve  some  right  to  the  lord 
^wldch  did  not  exist.     It  was  suggested 
tHat  the  language  of  the  Act  was  used 
upon  the  supposition  that  the  lady  of  the 
manor  had  some  such  distinct  right  as  a 
right  of  free  warren,  which  it  was  in- 
tended to  reserve,  and  as  it  was  now  con- 
ceded that  there  was  no  such  right  as  that 
of   Iree  warren,  that  the  enactment  was 
inoperative.     Upon  reading  the  various 
clauses  of  the  Act  I  see  no  reason  what- 
ever to  conclude  that  they  have  reference 
to  any  such  particular  right  independent 
of  the  general  right  of  the  lord  of  the 
'Jaanor.    By  the  first  clause  there  is  to  he 
^n.  allotment  to  the  lady  of  a  certain  por- 
tion of  the  wastes  in  lieu  and  in  full  com- 
X^ezisation  for  her  right  and  interest  in  the 
*    of  the  commons  and  waste  grounds, 
in  the  section  which  follows  we  have 
effect  to  be  given  to  the  allotment, 
that  section  the  allotment  to  each 
^^ottee,  including  the  lady  of  the  manor, 
xxiade  a  satisfaction   for  all  her  rights 
aM  the  wastes  with  the  following  ex- 
tion,  *'  Except  such  manorial  rights  as 
hereinafter  reserved  to  the  said  Mar- 
t  Walker,  her  heirs  and  assigns.'' 
right  of  free  warren  does  not  come 
in  the  description  of  a  manorial  right 
<^.     It  is  a  franchise  to  which  title 
be  made  either  by  grant  from  the 
wn  or  by  prescription,  and  may  be 
just  as  well  by  a  person  not  lord  of  a 
r  as  by  one  who  is.  It  is  so  separate 
xn  the  manor  that  when  the  lord  of  a 
or  has  also  acquired  a  right  of  free 
over  the  manor  and  conveys  away 
manor,   with  all  rights  of  fishing, 
*'^'*rliiig,  hunting  and  shooting  belonging 
^^  it»  this  would  not  carry  the  free  warren, 
me  though  the  words  all  rights,  &c., 
large  enough  to  include  a  free  warren 
yet  the  warren  does  not  belong  to  the 
^^^^ftnor  and  therefore  does  not  pass. 

This  was  expressly  decided  in  Morris 
^-IHmes  (13).  In  that  case  Littledale,  J., 
■•ys,  "  Whether  these  words  be  sufficient 
^  include  a  free  warren,  I  will  not  en- 

13}  1  Ad.  ft  £.  664 ;  8.  c.  3  Law  J.  Bep.(ir.s.) 
^.170. 
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quire ;  the  grant  is  only  of  things  belong- 
ing to  the  manor,  and  the  warren  was 
distinct  from  the  manor ;  and  therefore  it 
will  not  pass  by  the  release." 

It  may  no  doubt  be  by  prescription 
or  by  the  terms  of  the  original  grant 
like  any  other  profit  a  prendre  or 
easement  appurtenant  to  the  manor  so 
as  to  pass  by  a  conveyance  of  the  manor 
with  all  its  appurtenances  ;  but  that  does 
not  make  it  any  more  than  any  other 
such  profit,  or  easement,  a  manorial 
right.  So  that  this  exception  of  manorial 
rights  could  not  by  any  natural  conclu- 
sion be  held  to  have  reference  to  such  a 
right  as  has  been  mentioned. 

As  regards  the  reservation  and  enact- 
ing clause  which  follows,  and  which  is 
referred  to  in  the  second  section,  it  con- 
tains general  words  including  all  rights 
of  hunting,  fishing  and  fowling,  and  all 
franchises  and  privileges,  Sjud  every  right 
which  could  be  enjoyed  by  the  lady  as 
lady  of  the  manor,  and  therefore  would 
no  doubt  include  a  free  warren  if  such  a 
franchise  had  become  appurtenant  to  the 
manor  ;  but  coupling  those  general  words 
with  the  more  particular  words  of  the 
exception  to  the  preceding  clause,  which 
refers  to  them,  it  seems  impossible  to  con- 
tend that  the  whole  enactment  clearly 
refers  to  a  supposed  right  of  free  warren, 
which  did  not  exist,  to  the  exclusion  of 
any  more  limited  right  which  did  exist. 

Applying,  however,  the  whole  of  the 
enactment  to  the  state  of  things  which 
did  exi^t  we  must  consider  what  that  state 
of  things  was.  Miss  Walker  was  lady  of 
the  manor,  with  the  usual  right  of  appoint- 
ing gamekeepers  and  granting  deputations 
for  the  manor,  with  the  exclusive  right 
of  sporting  on  the  wastes  of  the  manor. 
She  might  have  or  might  not  have  the 
right  of  sporting  over  old  enclosures,  al- 
though the  inference  derivable  from  the 
Act  is  that  she  had  not,  or  at  all  events, 
that  it  was  not  admitted  by  the  parties  to 
it  that  she  had  any  right  beyond  that  over 
the  wastes ;  because  the  exception  in  the 
second  section  only  refers  to  the  rights  over 
the  wastes,  and  it  refers  to  the  subsequent 
enactment  as  carrying  into  effect  the  pre- 
vious exception.  The  effect  of  the  enact- 
ments, as  applied  to  what  was  undisputed, 
appears  to  be  that  the  allotment  clause 
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excepts  the  lady's  rights  over  the  wastes, 
and  the  enactment  clanse  contains  words 
carrying  into  effect  the  exception ;  and 
we  ought  to  give  it  this  operation  by  ap- 
plying it  to  what  did  exist  rather  than 
make  it  inoperative  by  supposing  it  to 
apply  exclusively  to  something  which  did 
not  exist. 

The  only  real  question  appears  to  be, 
whether  in  any  fyar  sense  of  the  word  the 
lady  of  the  manor  can  be  said  to  have  any 
right  of  sporting  over  the  wastes.  There 
is,  perhaps,  some  want  of  strict  accuracy 
in  speaking  without  some  explanation  of 
the  right  of  the  owner  of  the  soil  to  the 
exclusive  sporting  on  his  own  land ;  al- 
though it  should  be  borne  in  mind  that 
the  owner  of  land  has  not  necessarily  the 
exclusive  right  of  sporting  over  it :  there 
maybe  a  right  of  free  warren  in  some  other 
person,  or  he  may  himself  have  granted 
away  the  exclusive  right  of  sporting. 
But  even  if  there  is  some  want  of  strict 
accuracy  the  only  question  is,  whether 
what  is  intended  is  clearly  understood ; 
and  it  has  been  so  common  a  thing  to  have 
the  right  to  the  land  and  to  use  it  for  the 
ordinary  purposes  of  occupation  in  one 
person,  and  the  privilege  of  sporting  in 
another  (the  latter  privilege  being  one  of 
the  most  common  subjects  of  bargaining 
in  all  parts  of  England),  that  even  before 
it  has  become,  properly  speaking,  a  sepa- 
rate right)  it  is  spoken  of  as  such.  It  may 
never  have  existed  in  the  time  of  the 
owner  for  the  time  being,  except  as  a  se- 
parate right.  It  may  always  have  been 
let  either  for  terms  of  years  or  from  year 
to  year,  and  it  may  be  under  demise  at 
the  time  when  the  lord  and  the  com- 
moners come  to  the  agreement  for  the  en- 
closure. And  as  to  its  coming  within  the 
words  ^'  manorial  right "  enough  has  been 
said  to  shew  how  much  the  rights  of  lords 
of  manors,  in  relation  to  game,  were  and 
are  treated  as  manorial  rights.  I  will 
only  add  that  supposing  the  lord  of  a 
manor  having  always  enjoyed  the  exclu- 
sive right  of  sporting  over  the  wastes  of 
the  manor,  and  having  made  it  the  sub- 
ject of  profit  by  letting  it  from  time  to 
time,  and  the  commoners  were  to  meet  for 
the  purpose  of  settling  the  terms  of  en- 
closure, and  there  was  to  be  an  agree- 
ment to  the  effect  that  the  allotment  to 


the  lord  should  be  in  satis&ddon  of  all^ 
his  rights  over  the  wastes,  would  it  mor^ 
be  considered  that  he  had  given  up 
his  rights,  including  that  of  sporting  ^ 
On  the  other  hand,  if  the  agreement  w^^ 
that  the  allotment  to  the  lo^  should  b^ 
in  satisfaction  of  all  his  rights  over  tf^ 
wastes,  except  the  manorial  right  aft^^ 
wards  mentioned,  and  the  right  aft^^ 
wards  mentioned  was  that  oi  sportii^^ 
along  with  certain  other  rights, 
the  right  of  sporting  would  be  resem 
it  is  only  a  question  of  intention,  and 
intention  I  submit  would  be  obvious. 

It  was  said  that  there  was  a  diffic^-^ 
upon  this  construction  in  giving 
the  exception  in  the  third  clause,  wl 
excepts  out  of  the    reservation 
common    right  as    could    or   migtk^ 
claimed  by  tibe  said  Margaret  as  owiii 
the  soil  and  inheritance  of  the  said 
mens  or    waste  grounds."     The 
"  such    conmion    rights    as    miglit 
claimed  "  by  the  lady  are  inartifioal, 
cause  the  common  right  would  be  doin^^^ 
by  the  commoners,  and  the  lady  woi 
have  no  right  as  owner  of  the  soil 
the  commoners.     K  this  had  applied 
her  right  in  respect  of  tenements  in 
manor,  her  property,  it  would  be  001 
but  the  language  applies  it  to  the 
The  lord  would  have  no  right  as  a 
moner,  but  he  would  have  a  right 
stock  the  common  as  owner  of  the 
provided  enough  was  left  for  the 
moners,  and  in  that  general  sense  he 
be  said  to  claim  a  common  right  with 
others,  to  which  the  language  might 
ply ;  for  the  lord  receives  compensai 
by  his  allotments  not  only  for  his  ffi^" 
up  the  ownership  of  the  soil,  but  ab(^ 
his  losing  his  benefit  of  stodang  the 
mens.    At  any  rate  the  words,  '* 
right,"  cannot  by  any  straining  of 
guage  be  held  as  referring  to  the  lo: 
exclusive  right  of  sporting  so  as  to  exesD. 
it.     As  regards  the  distinction  whic^ 
drawn  between  territorial  and  manoi 
rights,  I  beg  to  be  allowed  to  say  that 
manorial  and  seignorial  rights  are  in  e?eiy*^ 
proper  sense  of  the  word  territoriaL 

Without  regard,  tlierefore,  to  any  an. 
thorities  I  should  come  to  the  oondusioii 
that  there  is  nothing  to  prevent  eflfeet 
being  given  to  the  language  of  tiiia  agree. 


804 


COUBT  OF  OOHMON  PLEAS: 


intend  by  these  w  ords  P  And  although  the 
words  might  not  properly  describe  snch  a 
right,  taken  by  themselves,  enough  has 
been  said,  I  hope,  to  shew  that  there  is 
nothing  so  inappropriate  in  them  as  to 
make  it  impossible  for  them  to  be  con- 
stmed  as  including  the  only  thing  to 
which  the  intention  of  the  parties  coald 
apply  them. 

It  is  because  I  am  satisfied  that  this 
judgment  carries  into  effect  the  intention 
of  the  parties  to  this  arrangement  of 
rights  in  1798,  that  I  venture  to  differ 
from  the  Lord  Chief  Justice  and  many  of 
my  learned  brothers. 

I  think,  for  the  above  reasons,  that  the 
judgment  of  the  Common  Pleas  ought  to 
be  reversed. 

My  brother  Pollock  concurs  in  this 
judgment. 

Judgment  affirmed. 


jfu> 


rneys — Scott  &  Co.,  for  plaintiff;  Pilgrim  & 
Pbillipe,  for  defendant. 


[IN  THE  EXOHEQUEB  CHAMBER.] 
{Error  from  the  Cou/rt  of  Common  Pleas.) 

Mil     I  ^^^^3     ^-     '^^     OBEAT  WESTERN 
T     ^  24    I  RAILWAY  COMPANY. 

Negligence  —  Evidence — Level  Crossing 
upon  Railway, 

The  plaintiff  had  occasion  between  nine 
and  ten  o^clock  on  an  evening  in  December 
to  cross  the  defendants^  Uney  where  that  line 
crossed  a  highway  on  a  level  crossing. 
There  were  gates  on  each  side  of  the 
line,  which  were  closed,  as  was  iisual  when  a 
train  was  expected  :  there  was  a  small  gate 
adjoining,  through  which  foot-passengers 
could  pass,  and  which  was  not  kept  shut. 
In  crossing  the  line  the  plaintiff  was  caught 
by  a  train  passing  along  the  line,  ivas 
knocked  down  and  very  seriously  injured. 
There  waa  no  light  at  or  near  the  level 
crossing,  by  which  the  plaintiff  cotdd  see  whe- 
ther the  gales,  usually  closed  to  prevent  car- 
riages from  passing  when  a  train  was  ap- 
proaching, were  open  or  shut,  so  as  to  form 
ajv-dgme^d  whether  a  train  was  likely  to 
pass  or  not.  He  saw  no  light  as  of  an  ap- 
proaching train^  and  heard  no  whistle  from 


the  train: — ^Held  {per  Bramwi 
Mellob,  J.,  Pollock,  B.,  and  Am 
B.,  dissentienttbus  GoCKBUEN,  C. 
Cleasdy,  B.),  that  the  foregoing 
stances  disclosed  no  evidence  of  ne 
in  the  defendants. 

Error  upon  a  bill  of  exceptioiis 
ruling  of  Grove,  J. 

The  declaration  stated  that  at  the 
the  committing  of  the  grieTanoes 
after  alleged  the  defendants  were  p( 
of  a  railway  which  crossed  on  tl 
thereof  a  certain  public  highway ; 
defendants  negligently  invited  pei 
cross  the  railway  upon  the  said  h 
when  it  was  dangerous  for  them  8 
and  improperly  and  n^ligently  dr 
managed  their  trains  on  tibe  said  r 
and  the  plaintiff  whilst  lawfully  ni 
said  highway,  and  being  invited  bj 
fendants  so  to  do  was,  owing  to  i 
negligent  conduct  of  the  defendai 
knocked  down  by  a  train  of  the 
ants  and  had  one  of  his  l^s  cat  < 
was  otherwise  hurt  and  permanei 
jured,  and  was  prevented  for  a  lo: 
from  attending  to  his  basinesa,  i 
curred  great  expense  for  surgti 
medical  attendance. 

Plea,  not  guilty.     Joinder  of  isf 

The  cause  came  on  for  trial 
Grove,  J.,  at  the  Summer  Assise 
for  the  county  of  Stafford,  and  the 
ing  appear  to  be  the  material  fiM^ 
case. 

A  surveyor  deposed  that  the  c 
whore  the  accident  happened  y[9^ 
the  Bloomfield  Crossing ;  that  the 
two  lines  of  rails  and  a  boarded  p 
across  all  the  rails  where  persons 
over ;  that  there  were  gates  on  es 
of  the  line  ;  that  in  the  daytime  a 
crossing  the  line  could  see  quite 
mile  along  it  towards  Dudley,  and 
over  a  quarter  of  a  mile  towards  ^ 
hampton. 

The  plaintiff  deposed  that  he  1 
the  parish  of  Tipton,  on  the  Bio 
side  of  the  line;  that  on  Snnd 
17th  of  December,  he  went  to  Wa 
to  dine,  a  place  on  the  side  of  the 
posite  to  the  Bloomfield  sidei  an 
home  in  the  evening ;  that  on  fa 
home  he  stopped  at  "  The  Swift  F 
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Inn  and  started  therefrom  abont  9h.  20ni. 
The  witaess  then  proceeded  to  give  the 
fbUowing    evidence — "My     road     was 
acroEB  the  Bloomfield  Crossing  ;  when  I 
pot  to  the  crossing  I  heard  a  train  com- 
Mig^  in  the  direction  from  Dudley,  and  I 
waited  till  it  passed;  I  came  to  the  watch- 
es: ;  it  was  dark,  and  I  could  see  no  light 
wHafcever ;  I  went  straight  to  go  over  the 
crofisingy  and  was  not  aware  that  another 
^rain  was  coming  up.     I   did  not  see  it 
~  "  it  was  close  to  me,  and  I  did  not 
it.    The  night  was  very  dark.  There 
no  lamp  or  gas  to  light  the  crossing. 
I  aaw  no  light  on  the  train  which  was 
oozning  from  Wolverhampton  and  going 
to  Dudley.    I  heard  no  whistling  from 
train.     The  up  and  down  traius  do 
generally  come  together  at  that  cross- 
to    my    knowledge.     I    was  going 
m   the    crossing  and   got    into  the 
<^ez^tre  when  I  found  an  engine  close  to 
*Xieu    I  tried  to  turn  to  get  out  of  the  way 
oF  it  when  it  struck  me  on  my  left  arm 
^*i^d  knocked  me  over  on  the  six  foot  way, 
5T^^h  is  between  the  two  lines  of  rails, 
leg  was  smashed  flat.    I  saw  no  rail- 
servant  there  to  nve  me  caution  or 
^^^^^ning.    I  cried  for  nelp.     In  about  six 
^*    seven  minutes  a  woman,  Mrs.  Oalla- 
^*^^  came.     She  was  the  first  to  come  : 
?^Her8   came    after  ....  I    have    not 
cwn  two  trains  meet  there  before.     I 
ve  lived   thirty  years  near  there.     I 
^^^x>88ed  once  or  twice  a  week.  I  always 
^^^Oflsed  carefrilly,  as  I  knew  it   was  a 
^*^«igerous  place." 

Ihe  cross-examination  of  this  witness 

^^B  postponed  by  consent. 

^^    Joyce  Gallagher  deposed  as  follows — 

^  I  remember  the  night  the  plaintifi"  was 

"^^^^  at  the  crossing.     I  was  going  across 

?^cl  saw  plaintifr  had  been  knocked  down. 

^^^oore  came  up  afterwards.    He  watches 

j*^^  goods  sheds  on  Sunday  nights.     I 

5|J^Te  to  pass  the  crossing  to  go  home. 

^^^lere  is  a  pointsman  there  on  week-days. 

"*-  ^  not  know  his  name :  the  pointsman 

^^ps  at  the  other  side  of  the  line  from  the 

^^H)d8'  shed.     The  pointsman  is  not  there 

^1^  a  Sunday.     There  are  gates  for  carts 

*o  go  through.    They  remain  open  all  day 

^^are  closed  at  nieht  towards  six  or 

^fven  o'clock,  when  the  traffic  is  done  at 

^farickfieid." 

Hbw  amis,  48.*CJ^. 


Other  evidence  having  been  given  for 
the  plaintiff,  his  case  was  closed  ;  where- 
upon the  counsel  for  the  defendants  sub- 
mitted that  the  plaintiff  ought  to  be 
non-suited,  or  that  the  Judge  ought  to 
direct  a  verdict  for  the  defendants  on  the 
ground  that  there  was  no  evidence  to  go 
to  the  jury  of  negligence  in  the  defend- 
ants to  render  them  liable  to  an  action, 
and  if  there  was  such  evidence  of  negli- 
gence there  was  also  evidence  that  the 
plaintiff  had  been  guilty  of  such  negli- 
gence as  disentitled  him  to  recover  against 
the  defendants.  The  counsel  for  the 
plaintiff  contended  to  the  contrary.  The 
Judge  ruled  that  in  point  of  law  there 
was  evidence  to  go  to  the  jury  of  neg- 
ligence in  the  defendants  to  make  them 
liable,  and  that  the  question  whether  the 
plaintiff  had  been  guilty  of  such  negli- 
gence as  disentitled  him  to  recover  against 
the  defendants  was  for  the  jury  to  deter- 
mine. 

Thereupon  the  plaintiff  was  recalled, 
and  upon  cross-examination  said — '^  The 
train  from  Dudley  to  Wolverhampton  was 
passing  as  I  got  to  the  turnstile  to  cross, 
but  I  had  not  got  through  the  turnstile 
before  it  passed.  I  did  not  hear  anybody 
call  out.  This  train  which  passed  was  on 
the  line  nearest  to  me,  and  when  it  had 
gone  by  I  proceeded  to  cross.  I  cannot 
say  whether  the  engine  or  tender  was  first 
in  the  train  which  knocked  me  down.  It 
was  either  the  comer  of  the  engine  or 
the  tender  that  struck  me.  I  was 
on  the  centre  of  the  line  as  nigh  as  I  can 
tell,  and  I  was  backing  off  trying  to  get 
away  as  it  struck  me  on  the  elbow.  I 
was  on  the  line  of  metals  where  the  en- 
gine was  coming  along.  My  left  arm  was 
first  touched.  The  train  was  going  in  the 
direction  from  Wolverhampton  to  Dudlev. 
I  was  sideways  to  the  engine.  It  caught 
me  as  I  was  turning  round." 

The  plaintiff  on  re-examination  said — 
"  The  down  train,  which  passed  me  first, 
made  a  noise  running  along  as  trains  usu- 
ally do.  The  train  was  still  near  enough 
for  me  to  hear  the  noise  of  it  when  the  ac- 
cident happened.  The  locomotives  on  this 
railway  usually  have  lamps  alight  when 
it  is  dark,  but  I  do  not  know  whether  the 
train  in  question  had  a  light.  It  was 
very  dark.    I  did  not  see  anything  of  the 
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whether  the  omisaion  does  not  amount  to 
negligence. 

I  am  of  opinion  that  that  question  is 
one  which  should  bo  left  to  a  jury,  and  I 
am  further  of  opinion  that  the  statement 
of  the  plaintiff  amounted  to  prima  facie 
evidence  of  such  an  omission,  and  that 
consequently  the  learned  Judge  was  right 
in  not  withdrawing  the  oase  from  the 
jury. 

Mellob,  J. — ^I  think  that  there  must  be 
a  venire  de  novo  in  this  case,  as  I  cannot 
see  in  the  bill  of  exceptions  any  evidence 
set  forth  which  was  proper  and  sufficient 
to  submit  to  the  jury  to  sustain  an  action 
against  the  defendants,  on  the  ground  of 
negligent  management  of  their  trains-  on 
the  night  in  question. 

I  do  not  desire  to  withdraw  or  qualify 
anything  which  I  am  reported  to  have  said 
in  the  case  of  Gliff  v.  The  Midlaiid  BaiU 
way  Company  (8).  I  think  that  the 
opinion  which  I  expressed  was  strictly 
correct  as  applicable  to  the  circumstances 
of  that  case ;  the  engine  which  caused  the 
injury  was  not  the  engine  of  any  regular 
train,  but  was  employed  in  shunting 
trucks  after  the  regular  train  had  passed. 
It  was,  in  £EU)t,  an  unusual  train  of  trucks 
which  came  without  notice  across  the 
footway,  and  I  think  that  whistling  as 
the  train  appoached  the  footway  was  ob- 
viously so  reafionable  a  precaution,  that 
the  omission  under  the  circumstances 
might  be  evidence  of  negligence.  In  the 
present  case  there  was  nothing  unusual 
m  the  management  of  the  traffic  on  the 
night  in  question.  The  trains  were  the 
usual  and  accustomed  trains  passing  at 
the  usual  and  accustomed  times,  as  was 
admitted  by  the  counsel  for  the  plaintiff. 

It  is  not  enough,  in  order  to  make  out 
a  case  to  go  to  the  jury,  that  the  party 
injured  did  not  see  a  light  or  hear  a 
whistle.  He  must  give  evidence  which 
ought  to  satisfy  a  jury  that  there  was 
something  negligent  or  unusual  in  the 
conduct  of  business  on  that  night.  It  is, 
I  think,  apparent  from  the  evidence  that 
the  traffic  had  been  conducted  for  a  long 
time  in  the  same  manner  as  it  was  on  that 
night,  and  I  think  that  it  must  be  taken 
that  the  plaintiff,  who  stated  that  he  had 
lived  near  the  spot  for  thirty  years,  and 


crossed  at  the  orossing  onoe  or  twice  r 
week,  was  aware  that  trainB  oominff  i 
opposite  directions  paased  that  spot  mo 
the  same  time  every  nighty  and  I 
that  the  true  inferenoe  from  the  evidena^ 
on  the  part  of  the  plaintiff,  was  that  t 
accident  was  due  entirely  to  his  own  wi 
of  ordinary  care. 

Bbahwell,  B. — ^I  entirely  affree 
the  opinion  of  my  brother  MeUor. 
as  I  have  prepared  a  judgment  of 
own,  I  will  proceed  to  deliver  it ;  fo 
decision  arrived  at  by  a  train  of  inde 
dent  reasoning  carries  more  weight  1 
mere  acquiescence  in  the  views  of  anot 
person,    however    eminent    for   jndic9 
knowledge  he  may  be. 

I  am  of  opinion  there   should  be 
venire  de  novo  in  this  case.     I    thinL 
there   was  no  evidence   to  go    to 
jury.     In  my  judgment  the  road 
straight,  things  on  it  visible  for  a  quarte 
of  a  mile  in  one,  and  half  a  mile  in  th* 
other  direction,  nothing  to  impede  th 
view  or  make  a  difficulty  for  the  ' 


passengers  crossing  the  line,  nothing  w 
necessary  to  be  done  by  the  defiandaD^ 
The  sight  and  sound  of  the  app: 
trains  were  enough  warning.    If  not^ 
cannot  see  why  it  snonld  not  be  hdd 
where  a  carriage  on    a   common 
crosses  a  footpath,  the  driver  is  bound ' 
blow  a  horn,  or  stop  or  have  somebody 
the  crossing  to  warn  the  foot  passengea 
Further,  I  think  that  proper  precantic 
are  not  negatived  here  by  the  evidence. 
think  it  is  shewn  by  the  defendants'  e*^ 
dence  that  thev  did  not  whistle.     Bat 
is  not  shewn  tnat  warning  was  not  gi 
The  witness  who  says  he  gave  wamin^ 
displaced  if  the  contradiction  is  believ^' 
But  that  only  proves  that  there  is  no 
dence  that  warning  was  given,  not 
there  is  evidence  that  it  was  not. 
only  thing  relied  on  for  that  pari 


the  statement  of  the  plaintiff  that  he  » 
not  hear  it.     That  is  no  evidence  it 
not  done.     It  is  consistent  with 
things,  one  that  it  was  not  given, 
other,  that  though  given  it  was  not  h 
And  where  testimony  is  eqoally  consis 
with  two  things  it  proves  neither.    '. 
may  seem  a  subtlety,  but  it  is  not 
all  know  what  is  done  at  Hfm  Prias 
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nmoe  from  his  .own  underwriters,  and 
iriZf^lK'K^Lfl  obtain  for  himself  at  the  ex- 
peose  c^:f  the  shipowner  or  his  nnderwri- 
terB  ^  Ibonns  or  profit  of  IZ.  a  ton  in 
f0ip6crft*  of  the  coal  lost  over  and  above  the 
ffiae  csfr-f  snch  coaL 

It  1^9     I  think,  impossible  not  to  snspect 

IOID0  ^~X7-ror  in  a  jadgment  which  has  led 

^f^icijcvrdt  BO  strange  and  inequitable.   It 

mia  6S^a.«l,  indeed,  in  argument  before  us 

^  A^Lu  startling  result  arises  fix)m  the 

iDjode  S.X1  which  the  charterer  efiected  his 

inBai>^xi.ce,  and  that  the  apparent  anomaly 

irooUL  sot  have  existed  if  valued  policies 

luyiiLot  been  allowed  bj  our  law,  and  the 

ebazterer  had  effected  an  insurance  simply 

on  the  prepaid  moiety  of  the  freight ;  but 

I  cannot  concur  in  this  view,  for  suppose 

^  had  insured  separately  the  prepaid 

moietjr  of  the  freight  in  identical  terms 

with  the  insurance  effected  by  the  ship- 

^f^^et  in  respect  of  the  other  moiety  of 

^  freight,  the  underwriters  of  the  Jast- 

i&entioiied  moiety  would,  according  to  the 

P'^JUsiple  of  the  judgment,  have  borne  the 

whole    loss,  and  the  other  underwriters 

iK)tiun^,  a  result  which  appears  to  me 

equally  strange  and  inequitable  as  the 

*  denture,  however,  with  great  defer- 
^^  to  think  that  the  assumption  upon 
™^  thejudgment  proceeds  is  erroneous, 
*^  tKat  the  prepayment  of  a  moiety  of  the 
^^Iit  ought  not  in  this  case  to  be  taken 
*** payment  on  account  of  the  freight 
J^**^y  earned  by  delivery  of  the  cargo, 
*^*  On  account  of  what  might  contin- 
^tty  be  earned  in  respect  of  the  whole 

-■^  o  doubt  it  might  have  been  stipulated, 
.  ^t  frequently  and  perhaps  generally  is 
?  PiUctice,  that  the  prepayment  of  freight 
^^^^'iild  bo  taken  as  a  payment  on  account 
?  freight  actually  earned;  but  in  the 
*>%ity-party  in  question  there  is  no  ex- 
^r^^  provision  to  that  effect,  and  I  am 
^opmion  that  there  are  sufficient  indi- 
^jj^ons  to  be  found  in  it  that  it  was  not  so 
^®^ded  by  the  parties. 

r'j^ei^ht  IS  by  the  charter-party  to  be 
JJJ^  after  the  rate  of  42*.  per  ton  on  the 
^*»itity  delivered,  and  such  freight  is  to 
^  P^^  one-half  in  cash  on  signmg  bills 
^  ladinff,  with  certain  deductions,  and 
^^  c^emainderon  the  delivery  of  the  cargo. 

^*w  Skum,  48.— O.P. 


Now  all  this  proceeds  upon  the  assump- 
tion that  the  whole  freight  will  be  earned 
and  does  not  contemplate  or  provide  for 
the  case  of  a  loss,  either  total  or  partial. 
It  is  clear  that  the  half  to  be  prepaid 
must  bo  calculated  on  the  whole  cargo, 
without  reference  to  possible  loss :  and  as 
it  is  admitted  on  all  hands  that  according 
to  English  law,  however  much  it  may  be 
disapproved  of  by  high  authority,  no  part 
of  such  prepayment  could  be  recovered 
in  any  event,  it  appears  to  me  that  the 
most  reasonable  construction  of  the  char- 
ter-party is  to  hold  that  for  all  purposep 
the  prepayment  should  be  taken  as  made 
in  respect  of  the  whole  cargo,  and,  conse- 
quently, in  the  event  which  has  happened, 
distributable  between  the  part  lost  and 
the  part  saved. 

This  view  of  the  case  appears  to  be 
strengthened  by  the  deduction  allowed 
for  insurance,  which  denotes  according  to 
Lord  Selbome  in  Watson  v.  Shankland 
(5)  (which  in  other  respects  has  not,  I 
thmk,  any  material  bearing  on  the  present 
case),  that  it  was  in  the  contemplation  of 
both  parties  that  each  should  bear  the 
risk  of  or  insure  for  one  moiety  of  the 
freight.  This  construction  too  has  at 
least  the  merit  of  doing  complete  justice 
between  the  parties  in  every  event.  In 
the  actual  case  before  us  the  result  will  be 
that  the  charterer  will  have  to  pay  to  the 
shipowner  to  the  relief  of  the  latter^s  un- 
derwriters one  moiety  of  the  freight  upon 
the  cargo  saved,  and  be  recouped  for  the 
same  out  of  the  moneys  received  on  his 
own  policy,  which  virtually  covers  freight 
as  well  as  cargo. 

If  on  the  other  hand  the  shipowner 
and  charterer  had  each  insured  for  tho 
value  of  a  moiety  of  tho  freight,  the  loss 
would  have  falleu,  as  in  justice  it  ought, 
equally  between  the  respective  under- 
writers. 

Or  lastly,  if  neither  had  insured,  or  in 
other  words  if  each  had  been  his  own  in- 
surer, each  would  have  borne  a  moiety 
of  the  loss,  which  again  would  be  quite 
just,  inasmuch  as  the  premium  of  insur- 
ance in  respect  to  the  charterer's  moiety 
was  allowed  to  him  out  of  the  prepayment 
of  freight. 

(5)  Law  Bep.  2  H.  of  L.  Sc  App.  304. 
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For  these  reasons  I  am  of  opinion  that 
the  plaintiff  was  not  entitled  to  recover 
from  the  defendants  as  for  a  total  loss ;  and 
it  being  admitted  that  in  that  case  the 
defendtmts  have  paid  into  Court  all  that 
is  due  from  them,  I  think  that  the 
judgment  of  the  Court  below  ought  to  be 
reversed. 

Cleasbt,  B. — In  this  case  the  plaintiff, 
a  shipowner,  claimed  a  total  loss  upon 
valued  pohcies  on  freight,  the  voyage 
being  from  Greenock  to  Bombay.  The 
defendant  paid  into  Court  half  tho 
amount. 

The  plaintiff  alleged  that  he  had  in- 
sured the  freight  which  he  was  to  receive 
at  the  termination  of  the  voyage,  and  that, 
as  in  consequence  of  tho  perils  insured 
against  he  was  entitled  to  receive  none 
there  was  a  total  loss. 

Tho  defendant  contended  that,  in  the 
events  which  had  happened,  the  plaintiff 
was  entitled  to  receive  at  the  termination 
of  the  voyage  half  the  freight  insured, 
and  so  there  was  a  partial  loss  only. 

Thus  the  subject  of  dispute  between  the 
parties,  viz.,  the  right  to  freight  at  the 
termination  of  the  voyage,  under  the  cir- 
cumstances, depended  upon  the  proper 
construction  of  the  charter-party,  which 
was  admitted  to  be  the  only  question 
raised  in  the  case,  and  was  the  only  one 
argued  before  us.  The  charter-party  be- , 
tween  the  plaintiff  and  one  De  Mattos, 
under  which  the  freight  was  to  be  earned, 
was  dated  the  7th  of  March,  1867,  and 
provided  that  tho  ship  should  load  a  full 
cargo  of  coals  at  Greenock  for  Bombay, 
freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo  at  and  after  the  rate 
of  42«.  per  ton  of  20  cwt.  on  the  quantity 
delivered,  and  it  was  further  provided  as 
follows — "  And  such  freight  is  to  be  paid, 
say  one  half  in  cash  on  signing  bills  of 
lading,  less  four  months'  interest  at  bank 
rate,  but  at  not  less  than  five  per  cent,  per 
annum,  five  per  cent,  for  insurance,  and 
2  J  per  cent,  on  gross  amount  of  freight 
in  lieu  of  consignment  at  Bombay,  and 
the  remainder  on  right  delivery  of  the 
cargo^  less  cost  of  coal  short  delivered,  in 
cash  at  current  rates  of  exchange  for  bills 
on  London  at  six  months'  sight.'' 

The  cargo  was  put  on  board,  and  half 


the  estimated  amount  of  fireij 
2,286Z.  10;.,  the  receipt  being  ab 
"  Received  from  W.  N.  De  Ma 
the  sum  of  2,286L  10«.,  being  w 
half  freight  on  within  shipment^  i 
having  paid  all  charges,  indiu 
signment  commission  at  Bombe 
charter-party." 

The  plaintiff  effected  bis  p( 
freight,  and  De  Mattos  effected 
on  the  cargo,  adding  to  the  vain 
freight  paid  by  him.  The  veas 
sailed  on  the  voyage,  and  half  ' 
having  been  lost  by  the  perils  o 
arrived  at  Bombay  with  half  ti 
and  it  appearing  that  the  freig] 
per  ton  of  what  arrived  was  : 
than  the  sum  of  2,286Z.  lOs.  aL 
ceived  by  the  owner  for  frei 
captain  delivered  the  cargo  free  c 
and  the  plaintiff  brought  hii 
having,  as  he  contended,  total! 
the  perils  the  freight  which  he 
to  receive  at  Bombay,  and  whio 
insured.  So  that  the  question 
the  captain  bound  to  deliver  t 
which  arrived,  fteo  of  freight  be; 
already  paid,  or  could  he  have 
upon  payment  of  one  half  frei| 
the  quantity  delivered?  There  i 
unusual  in  the  terms  of  this  char 
It  is  quite  common  for  the  ship 
bo  put  in  funds  by  a  prepay 
freight,  although,  properly  i 
freight  is  what  is  earned  by  the 
of  goods  to  their  destination ;  a 
that  is  done  the  deductions  mai 
present  case  are  intended  to  put 
owner  in  the  same  position  i 
freight  had  been  paid  at  the  e 
voyage ;  the  first  deduction  beinj 
for  the  estimated  duration  of  tb 
four  months,  which  the  owner  ( 
the  prepayment,  the  second  th( 
of  insurance  which  he  savod  I 
the  payment  actually  made, 
longer  subject  to  risk  requiring  i 
and  the  third  the  consignmi 
mission,  or  the  commission  i 
would  have  to  pay  to  the  brokei 
the  ship  was  consigned  at  the  < 
for  collecting  the  freight.  A 
only  a  mode  of  calculatmg  the  8 
be  paid  for  one-half  the  frei 
clearly  imposes  no  obligati0n 
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the  insuranoe  accrue  to  bis  benefit.  Bat 
this  appears  to  ns  to  be  a  mistaken  view  of 
that  dedaction,  which  is  in  reali^  only  a 
mode  of  arriving  at  an  equivalent  for  what 
the  shipowner  would  receive  at  the  end  of 
the  voyage,  and  placing  the  charterer  in 
the  same  position  as  the  shipowner  would 
have  been  in  as  regards  insurance,  and 
with  the  same  option  to  insure  or  not. 

The  learned  counsel  also  relied  very 
much  upon  the  obvious  gain  to  the  char- 
terer, if  he  insured  his  cargo  at  a  value 
increased  by  the  prepayment  in  the  event 
which  happened,  namely,  of  one-half  being 
lost  by  the  perils.  It  was  said  that  he 
would  be  repaid  one-half  of  his  advance  by 
the  underwriters  on  the  goods,  and  then 
get  the  one-half  of  his  goods  delivered 
iree  of  freight,  and  so  have  the  benefit  of 
the  whole  advance,  the  result  being  a  gain 
of  one-half  of  the  amount  so  advanced. 
This  was  explained  by  the  learned  counsel 
for  the  defendants,  but  not  so  fully  as 
it  might  have  been,  probably  because 
he  thought  the  matter  too  clear  to  need 
further  explanation.  It  is  accounted  for 
in  this  way.  If  the  charterer  had  insured 
his  real  interest  at  risk,  namely,  the  pre- 
paid freight,  2,268Z.  18«.,  then  if  at  the 
oud  of  the  voyage  the  freight  payable  had 
amounted  only  to  that  sum,  he  would  have 
had  the  fall  benefit  of  the  payment  made 
in  discharge  of  the  freight,  and  would  of 
course  have  recovered  nothing  under  his 
policy,  and  no  profit  would  have  been 
made.  But  by  means  of  a  valued  policy 
in  which  the  value  of  the  goods  is  in- 
creased by  the  amount  of  prepaid  freight, 
this  falsehood  (as  it  may  be  called) 
is  introduced,  namely,  that  all  the  goods 
are  supposed  to  be  so  increased  in  value, 
whereas  in  reality  those  only  are  increased 
in  value  which  arrive  at  their  destination ; 
and  thas,  if  any  are  lost,  the  charterer 
recovers,  not  upon  the  real  value,  but  npon 
that  value  increased  by  the  proportion  of 
freight,  and  he  so  makes  a  profit  by  in- 
suring the  goods  beyond  their  value.  He 
may  do  this  in  any  case  by  insuring  be- 
yond the  value  if  the  underwriters  agree 
to  it,  and  they  cannot  object  to  it  because 
they  get  paid  the  premium  in  proportion. 
This  is  the  explanation  of  the  profit  made 
by  Mr.  De  Mattos,  namely,  that  the  goods 
lost  were  insured  beyond  their  value,  and 


so  a  profit  was  obtained  ii 
indemnity. 

We  cannot  depart  from  tin 
meaning  of  the  word  freight 
meaning  expressly  given  to  it 
charter-party,  namely,  the  amon 
paid  at  the  end  of  the  voyage  fo: 
ready  for  delivery  at  the  stipula 
This  had  been  wholly  satisfied  h 
vance  made,  and  so  the  shipo^ 
entitled  to  receive  no  more,  and 
tain  was  right  in  deHvering  the  h 
free  of  freight. 

A  case,  Watson  v.  Shatikland 
referred  to  in  the  argument 
Benjamin.  In  that  case  a  qui 
Scotch  law  arose  upon  a  charter  i 
terms  to  the  present,  and  the 
was,  whether  a  sum  paid  on  ao 
freight  could  upon  a  loss  of  the  i 
recovered.  The  argument  ap] 
have  been  that,  according  to  Soc 
it  must  be  taken  to  be,  not  a  prepa; 
freight  properly  so  called,  but  an 
on  account  of  freight.  The  jud( 
the  House  of  Lords  wa^  that  it 
necessary  to  decide  whether  it  wi 
payment  or  8tn  advance,  because,  a 
for  the  sake  of  argument  that  it 
a  prepayment  but  an  advance,  stil 
not  be  recovered  back  by  reaao: 
neglect  to  insure.  And  upon  the 
tion  that  it  was  not  a  prepaymen 
advance,  it  was  necessary  to  aco 
the  deduction  and  give  some  i 
and  the  meaning  given  would  be 
proper  one  if  it  was  founded  i 
assumption  argumenti  causa^  ui 
assumption  agreed  with  the  real  1 
the  present  case  we  know  that  t 
mission  deducted  was  not  npon 
sumption  referred  to,  but  upon  tL 
prepayment,  and  that  it  was  not  i 
what  was  suggested  in  that  case^ 
as  it  is  called  in  the  receipt,  oona 
commission  which  is  saved  by 
payment. 

I  beg  to  add  one  other  rema 
the  construction  of  this  contract, 
parties  containing  provisions  for 
meut  or  advances  to  the  master, 
same  efiect  as  prepayment,  ha 
usual  as  long  as  I  remember ;  a 
not  too  much  to  say  that  thonj 
such  charters  have  been  ejOTe^^ 
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gpOUBt 


pepa; 
beap 
distini 
bave 


pidd. 

toba 

Bhipo 

Th« 


wbhlL  *t>lie  captaiDB  of  TeBsels  liave  acted 

h  all     x^artB  of  the  "world,  with  the  re- 

iliiy  of  delivering  or  refiising  to 

the  cargoes,  and  in  order  to  dis- 

their  duty,  they  mnst  have  made 

yes  acquainted  with  the  effect  of 

ent.    And  their  datj  ought  to 

in  one  and  not  to  depend  upon  nice 

-ifcions,  and  it  is  a  plain  one  if  they 

consider  only  what  is  the  freight 

and  what  amount  has  been  pre- 

In  the  present  case  there  appears 

9  heen  no  question  between  the 

ner  and  the  charterer  as  to  the 

ipeip   -mode  of  performing  the  contract. 

he  ccbptain  delivered  the  goods  free  of 

freigh.'^  because  a  sum  of  money  equal  to 

the  fic^eight  earned  had  been  paid.    But  a 

third  jptnttVy  the  present  defendants,  now 

aay  that  the  captain  was  so  ignorant  of 

his  rig^hts  as  to  nave  delivered  goods  free 

of  fr^ht  when  he  had  a  claim  of  1,000Z. 

It   'vroald    be    strange,  but    he    may 

^J^  acted  in  ignorance  of  the  proper 

^TOct  of  tbe  airreement.    I  could  not  pro- 

^J   conBtrui  an  agreement,  espec^lly 

r~^  *  Court  of  Appeal,  by  what  the  parties 

^**^tood  to  be  the  effect  of  it ;  but  I 

r^*7  ®^y  my  own  clear  view  of  the  legal 

^^^  of  ai^  agreement  in  common  use  is 

^°/^*Xed  by  finding  that  the  parties  to 

^  wn.c^  iiiiay  be  taken  to  be  well  acquainted 

^S  ^<^^  V^mente,  act  in  coiformiiy 

**  •^at  view. 


Th 
'Was 
and 

irhic^^ 
must^ 


result  is  that  the  freight  which 
was  wholly  lost  by  the  perils, 

6  judgment  of  the  Court  below 

18  founded  upon  that  conclusion 
in  our  opinion,  be  affirmed. 

brother  Pollock  concurs  in  this 
lent. 

"^Xlob,  J. — ^The  plaintiff  was  the 
^t  ^^  of  the  ship  Merchant  Prince^  and 
^^    defendants    are  an  insurance  com- 

^  ^^^  action  is  brought  to  recover  against 
defendants  as  for  a  total  loss  on 
Ai  ^^^^1  policies  of  assurance  effected  by 
r~!  I^laintiff  with  the  defendants  on  freight 
^r^ed  at  2,000Z.,  and  if  under  the  cir- 
^^atanoes  of  the  case,  the  plaintiff  is 
•  ^ttled  to  recover  as  for  a  total  loss,  the 
•^^nient  of  the  Court  below  must  be 
^^^^^kied;  but  if  the  loss  is  to  be  considered 


as  x>c^rtial  only,  the  defendants  have  paid 
into  Court  sufficient  to  cover  such  partial 
loss,  and  the  judgment  of  the  Court 
below  must  be  reversed. 

The  facts  are  singularly  few,  and  the 
question  turns  entirely  on  the  true  con- 
struction of  a  charter-party  dated  the 
7th  of  March,  1867,  made  between  the 
plaintiff  and  one  W.  N.  Do  Mattes,  which 
provided  that  the  ship  should  load  a  fall 
cargo  of  coals  at  Greenock  for  Bombay 
'*  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo  at  and  after 
the  rate  of  42«.  per  ton  of  twenty  cwt. 
on  the  quantity  delivered,"  and  it  was 
farther  provided  as  follows — "  and  such 
freight  is  to  be  paid,  say  one  half  in  cash 
on  signing  bills  of  lading,  less  four  months' 
interest  at  bank  rate,  but  at  not  less  than 
5  per  cent,  per  annum,  5  per  cent,  for 
insurance,  and  2^  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay, 
and  the  remainder  on  right  delivery  of 
the  cargo,  less  cost  of  coal  short  de- 
livered, in  cash  at  current  rate  of  exchange 
for  bills  on  London  at  six  months* 
sight." 

On  the  15th  of  April,  1867,  bills  of 
lading  were  signed  by  the  captain  of  the 
said  ship  for  2,178  tons  of  coal,  and  on 
or  about  the  same  day,  the  plaintiff  re- 
ceived from  the  charterer  2,286Z.  18«.,  for 
which  he  gave  the  following  receipt  in- 
dorsed on  the  bill  of  lading — **  Received 
of  W.  N.  De  Mattos,  Esq.,  the  sum  of 
2,286Z.  18^.  sterling,  being  advance  of 
half  freight  on  within  shipment,  the 
owner  having  paid  all  charges,  including 
consignment  commission  at  Bombay,  as 
per  charter-party." 

On  the  20fch  of  April,  1867,  the  char- 
terer effected  an  insurance  on  the  cargo 
of  the  Merchant  Prince  for  the  voyage. 
The  insurance  was  stated  in  the  policy  to 
be  **  on  2,178  tons  of  coal  and  increased 
value  thereof  by  prepayment  of  freight 
valued  at  4,500Z." 

On  the  27th  of  April,  1867,  the  ship 
lefb  Greenock  for  Bombay,  and  on  the 
8th  of  August,  1867,  struck  on  a  reef, 
about  eight  miles  from  Bombay,  and  there 
became  a  total  wreck.  About  1,050  tons 
of  the  cargo  were  saved  and  landed  at 
Bombay,  and  there  sold  for  account  of 
whom  it  might  concern.    No  further  sum 
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voyage  of  the  ship  the  Mercliant  Prince^ 
from  Greenock  to  Bombay.  If,  according 
to  the  terms  of  the  charter-party,  l3ie 
plaintiff  as  between  himself  and  the  char- 
terer of  the  ship  was  under  the  circom- 
stances  entitled  to  claim  a  portion  of  the 
freight,  he  cannot  recover  on  a  claim  for 
*"&  total  loss.  The  question  tarns,  there- 
fore, on  his  right  under  the  charter-party 
— ^in  other  words,  on  the  true  construc- 
tion of  the  charter-party. 

Now,  by  the  terms  of  the  charter-party, 
tlie  fireight  which  was  to  be  earned  on  the 
csiiiTiage  of  a  cargo  of  coals  was  to  be 
I>aid  on  the  unloading  and  right  delivery 
of  the  cargo  at  and  after  the  rate  of  42«. 
per  ton  of  20  cwt.  on  the  quantity  deli- 
^v^red,  and  "such  freight"  was    to  be 
one-half  in  cash  on  signing  bills 
lading,  less  four  months'  interest  at 
rate,  but  at  not  less  than  five  per 
d^-^iit.  per  annum,  five  per  cent,  for  insur- 
and  two  and  a-half  on  gross  amount 
^  fireight  in  lieu  of  consignment  at  Bom- 
^y,  and  the  remainder  on  right  delivery 
'^    the  cargo,  less  cost  of  coal  short,  in 
]],  at  current  rate  of  exchange  for  bills 
Jiondon  at  six  months'  sight. 
Sills  of  lading  were  signed  by  the  cap- 
for  a  certain  amount  of  coal,  and  a 
was  thereupon  paid  by  the  charterer 
the  owner,  calculated  to  amount  to 
»-half  of  the  freight,  so  as  to  satisfy 
stipulation  of  the  charter-party. 
^  portion  of  the  cargo  was  lost  on  the 
^^^oj^age  by  the  perils  insured    against. 
fixe  remaining  portion  was  delivered  up 
V>y  the  captain  on  the  completion  of  the 
vo^^age  to  the  consignees  of  the  char- 
teir«r,  without  any  mrther  demand    of 
freight,  on  the  assumption  that  the  freight 
was  only  demandable  in  respect  of  the 
poiiiou  actually  delivered,  and  that  such 
freight  was  satisfied  by  the  amount  paid 
^^  adyance  on  account  of  freight.    But 
tbe  insurers  are  not  bound  by  the  ac- 
quiescence of  the  shipowner  in  this  view 
of  his  rights,  and  if  the  shipowner  was 
entitled  in  point  of  law,  on  the  true  con- 
struction of  the  charter-party,  to  claim 
additional  freight,  the  insurer  is  justified 
in  inipfft'ing  that  there  has  not  been  a 
^tal  loss  of  freight,  and  if  this  conten- 
tention  is  riffht^  the  loss  can  only  be  a 
partial  lofls,  in  whioh  case  there  having 


been  a  payment  into  Court,  as  on  a  par- 
tial loss,  the  defendants  will  be  entitled 
to  our  judgment. 

The  question  depends  on  whether  the 
remainder  of  the  freight  being  payable 
on  the  right  delivery  of  the  cargo,  the 
portion  of  the  freight  paid  in  advance 
can  be  appropriated  to  the  amount  of 
cargo  actually  delivered,  or  whether  the 
amount  so  prepaid  must  be  considered  as 
paid  in  respect  of  the  entire  cargo,  and 
distributed  over  the  whole  cargo,  includ- 
ing the  part  of  it  which  was  lost  as  well 
as  the  part  actually  delivered. 

It  appears  to  me  that  this  question 
must  be  considered  irrespectively  of  the 
insurances  which  the  shipowner  or  the 
charterer  may  have  efiected  for  the  pro- 
tection of  their  actual  or  supposed  in- 
terests ;  in  other  words,  according  to  the 
terms  of  the  charter-party  and  the  rights 
and  liabilities  of  the  parties  as  thereby 
created. 

Now  I  cannot  but  suppose  that  on  a 
charter-party  of  this  description  a  pay- 
ment of  freight  in  advance,  which  by  the 
English  law,  in  case  of  the  loss  of  the 
cargo,  cannot  be  recovered  back,  presup- 
poses, in  the  contemplation  of  the  parties, 
a  delivery  of  the  entire  cargo,  and  is  paid 
in  respect  of  the  entire  cargo,  and  is 
therefore  distributable  over  the  entire 
cargo,  for  which  reason  it  ia  not,  as  it 
appears  to  me,  competent  to  the  owner  of 
the  cargo  to  appropriate  the  whole  of 
the  amount  prepaid  to  that  portion  of  the 
cargo  which  is  actuaUy  delivered,  and  he 
can  only  have  the  benefit  of  such  prepay- 
ment pro  rata  on  the  cargo  delivered. 

On  this  short  ground  I  am  of  opinion 
that  one-half  of  the  freight  remained 
payable  on  the  cargo  delivered,  and  that 
consequently  there  was  no  total  loss,  so 
that  the  claim  of  the  plaintiff  as  for  a 
total  loss  fails. 

Jiidgment  reversed. 


Attorneys — William  Nash,  for  plaintiff;  Argloi  & 
Eawlins,  for  dofendanta. 
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Landlord  and  Tenant — Notice  to  quit — 
Commencement  of  Tenancy  —  Receipt  of 
Rent, 

Wherever  a  tenancy  for  years  comes  to 
an  end  either  by  efflux  of  timCf  or  by  the 
death  or  end  of  title  of  the  lessor^  so  that 
either  he  or  his  representative,  or  any  inde^ 
pendent  owner  of  the  demised  hereditament^ 
can  without  notice  eject  the  tenant,  and  the 
person  entiUed  to  eject  lea/v'es  the  tenant  in 
possession,  and  receives  rent  from  him  with' 
out  explanation  or  stipulation,  the  person 
receiving  the  rent  is  to  be  assumed  to  have 
created  a  tenancy  upon  the  terms  on  which 
the  tenant  held  in  the  demise  originally 
made  to  him, ;  and  the  holding  to  be  pre* 
sumed  is  as  of  a  tenancy  from  year  to 
year  according  to  the  former  holding  of  the 
tenant,  and  therefore  commeticing  at  a 
time  corresponding  to  that  from  which  he 
originally  held. 

Certain  premises  had  been  let  by  the 
tenant  in  fee  on  a  lease  expiritig  at  Mid- 
summer,  1866  :  at  that  date  the  defendant 
was  in  occupation  as  tenant  from  year  to 
year  to  the  intermediate  lessee,  on  a  demise 
commencing  at  Michaslmas ;  the  tenant  in 
fee  let  the  premises  on  a  fresh  lease  to  the 
plaintiff  commencing  at  Midswnmer,  1866 : 
tJie  defendant  continued  in  occupation  and 
paid  rent  to  the  plaintiff.  Notice  to  quit 
ai  Midsummer  was  given  by  the  plaintiff 
to  the  defendant^  who  refused  to  leave  the 
premises.  TJis  plaintiff  having  sued  in  eject- 
ment, — Held,  that  the  plaintiff  having 
allowed  the  defendant  to  hold  over,  and 
having  received  rent  as  from  year  to  year 
without  explanation  or  stipulation,  the  hu 
ference  was  that  tli^re  had  been  a  tacit 
agreement  that  tli^  defendant  should  hold 
from  year  to  year  according  to  the  terms  of 
his  former  tenancy,  that  is  to  say,  from 
Michaelmas  to  Michaelmas,  that  the  notice 
to  quit  at  Midsummsr  was  wrotig,  OAid  that 
the  plaintiff  must  be  non-suited. 

This  was  an  action  of  ejectment  to 
recover  possession  of  a  messuage  situate 
at  Westminster. 

The  cause  came  on  to  be  tried  at  the 
sittings  in  Middlesex,  during  Michaelmas 


Term,  1878,  before  Honynum. 
directed  a  verdict  for  the  plan 
leave  to  the  defendant  to  move 
nonsuit,  the  Court  of  Commoz 
decide  npon  the  case. 

A  rule  was  accordingly  obtaiE 
ground  of  the  insufficiency  of  1 
to  quit. 

Noel  H.  Paterson  (on  April  2^ 
cause  against  the  rule. 

Macrae  Movr  supported  it. 

[The  facts  of  the  case  and  the  8 
are  sufficiently  stated  in  the 
hereinafter  set  forth.] 

The  following  authorities  w 
during  the  argument — Doe  d, 
Geehie  (1),  Crmoley  v.  Viity  (S 
Savage  v.  Stapleton  (3),  Doe  d. 
v.  Johnson  (4),  Doe  d.  Oomtoai 
thews  (5). 

Cur.  ad 

Lord  Coleridoe,  C.J.  (on  July 
As  1  was  not  in  Court  when 
was  argued,  I  take  no  part  in 
sion :  but  I  will  now  read  the  , 
prepared  ly  my  brother  Brett. 

Brett,  J. — In  this  action  of  • 
the  facts  proved  were  that  the 
had  been  let  by  the  owner  in 
lease  expiring  at  Midsummer,  IJ 
intermediate  lessee  had  during  hi 
underlet  to  the  defendant  on  a  1 
year  to  year,  commencing  at  Mi 
The  defendant  was  in  possesaioi 
summer,  1866,  when  the  lea 
immediate  lessor,  and  therefore 
lease,  came  to  an  end.  At  Mii 
1866,  the  owner  in  fee  let  the 
on  a  new  lease  to  the  present 
The  plaintiff,  instead  of  ente: 
personal  possession  of  the  piren 
them  in  ijie  occupation  of  tne  d 
The  defendant  afterwards  paii 
equal  to  a  quarter's  rent  on  i 
on  which  he  had  held  the  premi 
year  to  year,  to  the  plaintiff  as 

(1)  6  Q.B.  Rep.  841 ;  B,  c  18  Law  X 
Q.B.  239. 

(2)  7  Exch.  Bep.  819;  s.  c  21  Li 
(n.s.)  Exch.  135. 

(3)  3  Car.  &  P.  275. 
4)  6  Eep.  10. 
[5)  11  Com.  6.  Hep.  676. 
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idsnmmer  to  Michaelmas,  1866. 
'Iiaelmas,  the  plaintiff  insisted  npon 
increased  by  5Z.  per  annum,  and 
^n'eased  rent  had  been  thenceforth 
the  defendant  to  the  plaintiff, 
^plaintiff  in  1872  gave  to  the  de- 
a  six  months'  notice  to  qnit  at 
At  Midsnmmer  the  defend- 
'^3sed  to  qnit  the  premises,  and  this 
of  ejectment  was  brought.  The 
insisted  that  the  defendant's 
to  him  commenced  and  ended  at 
idBca.'xaamer,  and  that  the  notice  was  con- 
quex^^j  right.  The  defendant  con- 
ande^.  ^at  his  tenancy  was  one  ending 
li  Mx.<2liaelraa8,  as  his  original  tenancy 
nad  commenced  at  Michaelmas,  and  con- 
•ecni»xi.tly  that  the  notice  was  invalid. 

It  '^v'as  argued  on  behalf  of  the  plaintiff, 
^bai  Ck^  Midsummer,  1866,  there  was  no 
teMttoy  of  the  defendant  existing,  which 
it  oould  be  said  he  was  holding  or  holding 
OTcr,  and  there  was  none  therefore  which 
™  plaintiff  could  be  supposed  to  have 
'^^^o^nised  or  adopted,  that  the  tenancy 
of  the  defendant's  former  lessor  was  then 
^an  end,  that  there  was  then  no  one 
^^^^xii  whom  the  defendant  could  be  said 
^  liold,  that  the  plaintiff  did  not  claim 
^'^ugh  or  as  successor  to  the  lessor  of 
^^  defendant,  that  the  receipt  by  the 
plaiutiff  of  a  quarter's  rent  at  Michaelmas, 
1866,  was  therefore  only  a  recognition  of 
*  tenancy  commencing  at  Midsummer. 

^t    iifas  argued  on  behalf  of  the  defend- 

•Dt  tliat  he  was  originally  a  tenant  under 

*feftBe  commencing  at  Michaelmas,  that 

whexi    the  plaintiff  became  intermediate 

^^'J^^T  of  the  premises  he  had  an  option 

^JJ5r  to  turn  out  the  defendant  or  to 

fj*pti  the  defendant's  then  holding,  that 

^  ^'^ceiving  rent  from  the  defendant  he 

•*"^Pted  the  then  holding  of  the  defend- 

Jj^*v     which  was  a  holding   as  upon  a 

^cy  from  ye«  to  ycarf  commLcicg 

^^^  ending  at  Michaelmas. 

,^^^oth  sides  agreed  that  the  increase  of 

jP^*^  at  Michalmas,  1866,  did  not  affect 

^^ispute. 
•  A^lie  point  to  be  decided  seems  to  bo 
^^  :  is  it  a  true  proposition  of  law  to 
^  t:hat  wherever  one  is  in  possession  of 
^^^  or  premises  as  tenant  and  his  tenancy 
^-^^8  to  an  end  either  by  efflux  of  time 
V^y  the  death  or  end  of  title  of  his 
^^»  Series,  43,— C.P. 
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lessor,  so  that  either  his  own  lessor  or  the 
representative  of  his  lessor  or  any  inde- 
pendent owner  of  the  property  can  with- 
out notice  eject  him,  and  the  person  en- 
titled to  eject  him  does  not  do  so,  but 
receives  rent  from  him  without  explana- 
tion  or  stipulation,  the  person  so  receiving 
rent  is  to  be  assumed  to  have  adopted 
the  person  so  in  possession  as  his  tenant, 
upon  the  terms  on  which  the  latter  held 
in  the  demise  originally  made  to  him? 
The  difficulty  of  affirming  the  proposition 
as  a  general  one  is,  that  in  some  cases,  as 
for  instance  in  a  case  like  the  present, 
the  owner  is  assumed  to  assent  to  the 
terms  of  a  contract,  of  which  neither  he 
nor  anyone  through  whom  he  claims  or 
for  whom  he  is  responsible  has  had  any 
knowledge.     The  difficulty  of  negativing 
the  proposition  is  that  if  the  owner  does 
adopt  the  person  in  possession  as  his 
tenant,  and  if  it  is  not  to  be  assumed 
that  he  adopts  him  as  tenant  on  the  terms 
on  which  he  held,  there  seem  to  be  no 
other  terms  on  which  he  can  have  adopted 
him.     If  he  does  not  in  fact  kn<3w  tho 
terms  on  which  the  person  in  possession 
held,  should  he  not,  unless  he  means  to 
adopt  those  terms  without  enquiry,  en- 
qnire  what  they  are  ?     In  Boe  d.  Jordan 
V.   Ward  (6),    John  Jordan,  tenant   for 
life,  made   a  lease   to  the   defendant  to 
commence  from  old  Lady-day,  i.e.  the  5th 
of  April,  for  twenty-one  years.     During 
the  term,  namely,  on  the  30th   of  Sep- 
tember, 1785,  John  Jordan   died.     The 
defendant's  lease  was  thereby  at  an  end. 
The  ownership  in  fee  of  the  property  passed 
to  the  son  of  John  Jordan  as  remainder- 
man.    He  therefore  did  not  take  as  suc- 
cessor to  his  father,  but  as  a  purchaser 
or  stranger.      There  was  no  privity  of 
estate  between  him  and  the  defendant's 
original  lessor.     Ho  was  not  in  any  way 
bound    by  the  lease   to    the    defendant. 
The  defendant  continued  in  possession 
and  paid  rent  on  tho  same  days  as  before, 
namely,     on    old    Lady    Day    and    old 
Michaelmas  Day.   Before  old  Michaelmas 
Day,    1787,  the   lessor  of   the    plaintiff 
gave  to  tho  defendant  notice  to  quit  on 
tho  next  old  Lady  Day,  the  5th  of  April, 
and  on  his  refusal  to  quit  brought  eject- 

(6)  1  H.  Black.  97. 
2T 
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ment.  The  learned  Judge  who  tried  the 
cause  left  it  to  the  jury  to  say  whether 
they  would  not  presume  a  new  agreement, 
that  the  defendant  should  continue  to 
hold  according  to  the  terms  of  the  original 
lease.  The  jury  found  for  the  defendant, 
that  is  to  say,  they  declined  to  make  the 
proposed  presumption.  The  Court  set 
aside  the  verdict.  This  case  seems  to  he 
a  considerable  authority  in  favour  of  the 
defendant  in  the  present  case.  If  the  ob- 
jections taken  on  behalf  of  the  plaintiff  in 
the  present  case  were  correct,  they  apply 
equally  to  that  case  in  which  they  were 
overruled.  The  same  decision  as  to  a  re- 
mainderman was  arrived  at  in  Doe  d. 
Oollins  V.  Weller  (7). 

In  Berry  v.  lAndtey  (8)  the  defendant 
entered  at  Michaelmas,  1823,  under  a 
letter  signed  by  him  proposing  to  take 
the  premises  for  five  years  and  a  half. 
That  would  end  at  Lady  Day,  1829.  But 
the  letter  could  not  be  treated  as  a  lease, 
being  void  as  such  by  virtue  of  the 
statute  of  frauds.  The  rent  was  paid 
yearly  as  from  Michaelmas  to  Michaelmas. 
The  first  point  decided  in  the  case  was 
that  from  the  entry  at  Michaelmas  and 
the  payment  of  rent,  it  was  to  be  assumed 
that  the  parties  had  agreed  to  a  tenancy 
from  year  to  year  beginning  and  ending 
at  Michaelmas  to  last  for  five  years  and 
a  half,  so  that  the  tenancy  might  be  put 
an  end  to  at  any  Michaelmas  by  six 
months'  notice  to  quit,  and  would  be  at 
an  end  without  notice  in  five  years  and  a 
half.  Before  the  end  of  the  five  years  and 
a  half  there  were  negotiations  between  the 
plaintiff  and  defendant  as  to  a  lease  on 
different  terms  to  commence  at  the  end  of 
the  former  lease.  It  was  held  that  these 
negotiations  did  not  end  in  a  new  lease. 
The  original  demise  therefore  remained 
in  force.  The  defendant  held  on  over 
the  five  years  and  a  half,  paying  a  higher 
rent,  which  had  been  proposed  in  the  nego- 
tiations— paying  it  still  from  Michaelmas 
to  Michaelmas.  The  defendant  eventually 
gave  notice  to  quit  at  Michaelmas.  The 
plaintiff  refused  to  recognise  such  notice, 
and  brought  his  action  for  rent  in  the  shape 


(7)  7  Term  Rep.  478. 

(8)  3  Man.  &  G.  498 ;  s.  c.  1 1  Law  J.  Rep.  (w.s.) 
C.P.  27. 


of  an  action  for  use  and  oooa 
was  contended  on  behalf  of  tl 
that  there  was  a  new,  tenancy 
to  year  to  be  inferred  from  t 
over,  the  negotiations  and  th 
of  rent,  to  commence  at  Ladj 
at  the  end  of  the  former  te 
was  contended  on  behalf  of  t 
ant  that  the  further  tenanoj 
year  to  year,  but  in  correspon 
the  commencement  of  the  or 
ancy,  and  therefore  still  from  1 
to  Michaelmas.  The  Court 
favour  of  the  defendant,  and 
ground :  "It  is  convenient," 
man,  J.,  "  not  to  depart  from  t 
rule  of  construction  in  cases  o\ 
from  year  to  year,  which  rule  i 
time  for  giving  notice  to  quit  i 
determined  by  the  period  of  tl 
entry."  He  had  said  before- 
he  must  be  considered  as  tena 
ference  to  the  period  of  the  ori{ 
unless  something  appears  wn 
that  a  different  arrangement 
to.''  That  seems  to  be  an  an 
saying,  that  where  rent  as  fn 
year  is  received  from  a  person 
sion  of  premises  without  expl 
stipulation,  the  holding  to  be  p 
as  of  a  tenancy  from  year  to  yf 
ing  to  the  holding  of  the  tenant, 
fore  commencing  at  a  time  con 
to  that  from  which  he  origina 
or  held. 

In  Humphreys  v.  Franks  (9 
ant's  husband  had  entered  at 
On  his  death,  in  June,  the  ten£ 
lowed  to  remain  on  paying  ] 
owmership  in  fee  passed  to  8 
who  received  rent  for  a  time, 
notice  to  quit  at  Christmas.  I 
tended  for  the  defendant  that  i 
inference  was,  that  she  was  1 
upon  a  June  tenancy  commenc 
time  of  her  husband*s  death 
Court  held  otherwise.  "  Sh 
lowed,"  says  Willes,  J.,  "  to  o 
hold  in  consideration  of  pa 
nothing  being  said  about  the  ( 
nicnt  of  her  tenancy.  It  was, 
natural  that  it  should  remain  a 
holding.     It  seems  to  me  not 

(9)  18  O^m.  B.  Rep.  828. 
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ibere  ^v^as  evidence,  but  such  evidenoe 
that  the  juiy  coald  not  properly  have 
hmd  tJiat  there  was  any  other  than  a 
holding  from  Christmas  to  Christmas." 

In  -II>oe  d.  Buddie  v.  Lines  (10)  one 
Tad  ^v^aEfcs  intermediate  lessee  of  property. 
In  IS^tii  Taft  underleased  to  Pilcher  and 
Cartel^  for  fourteen  years  and  a  half,  to 
ooinnL^:xice  from  the  25th  of  December, 
1831 ;  ^hat  lease  would  end  on  the  24th 
of  Juxx^,  1846.  Taft's  interest  was  as- 
ftig^ifi*^      to  or    otherwise    came    to  the 

Slaiii^bifif.     The  interest  of  Pilcher  and 
arto^     came    to   the    defendant.      The 
plainhig  and  defendant  therefore  were  in 
the  relation  of  landlord  and  tenant ;  the 
lease  to  end  by  efflux  of  time  on  the  24th 
of  Jaxxe,  1846,  the  defesdant's  predeces- 
sor Ixsi^Ting  commenced  his  tenancy  in 
I>ecseml)er.     After  June,  1846,  the  de- 
fendazi.'t  held  over  and  paid  rent  to  the 
plaineirflr.     The  plaintiff  gave  notice  to 
quit  pja  the  24th  of  June,  1847.     The 
^^^J^'tiiy  of  this  notice  was  disputed,  it 
^^cuig'     urged  that  the  proper  inference 
^ras  tlzist  the  defendant  was  holding  as  on 
^  tenQ,xicy  from  year  to  year,  commencing 
**^  D^<5©mber,  in  accordance  with  the  ori- 
R^oal^^tryof  the  defendant's  predecessors. 
^^  jxa^d^ient  of  the  Court  was  as  fol- 
lows r     "We  are  of  opinion  that  the  ten- 
ancy ^rom  year  to  year  commenced  at  the 
expiration  of  the  previous  lease.    This  is 
^M)t  ^t  variance  with  any  of  the  cases. 
The  Original  entry  spoken  of  in  them  is 
«oe  Original  entry  of  the  lessee  himself. 
That  is  not  so  here."     The  Court  left  the 
▼«»dict  to  stand  for  the  plaintiff,  refusing 
*  '^  to  shew  cause  why  it  should  be 
fj^fed  for  the  defendant.     This  case, 
^^'^ore,  indicates  that  the  rule  ennnci- 
*^  in  former  cases,  which  cases,  it  says, 
'"^  Hot  at  variance  with  it,  is  only  appli- 
^le  to  the  entry  of  the  lessee  himself 
t  .**^  holds  over,  and  not  to  the  entry  of 
1  ?  Pi^ecessor,  through  whom  he  held 
^  lease.     Where  the  question  arises  with 
^.  ^^fiee  who  is  holding  over  the  expira- 
j  ^^  of  a  lease  originally  granted,  or  a 
J'^xae  originally  made  to  himself,   the 
^iJ^  does  apply.      That  is   the  present 
^*^»     The  present  defendant  held  over 

(i.^}?^  11  Q.B.  Bep.  402 ;  s.  c.  17  Law  J.  Rep. 
^^•*>  Q.B.  108. 


the  expiration  of  the  lease  gp:anted  to  him- 
self, which  lease  commenced  at  Michael- 
mas. The  inference  as  between  him  and 
the  plaintiff,  who  allowed  him  to  hold 
over,  and  who  received  rent  as  from  year" 
to  year  from  him  without  explanation  or 
stipulation  is,  that  there  was  a  tacit  agree- 
ment that  the  defendant  should  hold  as 
tenant  from  year  to  year  according  to  his 
former  holding,  that  is  to  say,  as  from 
Michaelmas  to  Michaelmas.  The  notice 
to  quit  at  Midsummer  was,  therefore, 
wrong,  and  the  rule  to  enter  a  nonsuit 
must  be  made  absolute. 

My  brother  Denman  concurs  in  this 
judgment,  although  he  has  felt  so  much 
doubt  that  if  this  were  not  ejectment 
he  would  withdraw  the  restriction  upon 
the  leave  to  appeal ;  but  he  agrees  that 
under  the  circumstances  a  nonsuit  ought 
to  be  entered. 

Rule  absolute. 


Attorneys — J.  F.  Holcombe,  for  plaiiiti£f ;  Stapleton 
Cotton,  for  defendant. 


1874. 
June  8 


.} 


RHODES  AND  AKOTHSB  V.  THE  AIRE- 
DALE  DRAINAGE  COMMISSIONERS. 


Arbitration  —  lieferenee  under  Lands 
Clauses  C&tisolidation  Act^  1854 — Power 
of  Umpire  to  state  Special  Case — Common 
Law  Procedure  Act,  1854,  s,  5. 

An  umpire  appointed  to  ascertain  the 
amount  of  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845,  has  no 
power  to  state  a  special  case  for  the  opinion 
of  a  superior  Court ;  and  if  by  consent  of 
the  parties  the  time  for  making  the  award 
be  extended  and  powei'  to  sit  mth  the  ar^ 
bitrators  be  conferred  upon  the  umpire,  a 
reference  under  the  foregoing  statute  will 
not  become  a  reference  by  consent  within 
the  meaning  of  the  Common  Law  Procedure 
Act,  1854,  s,  5. 

The  first  count  of  the  declaration  stated 
that  at  the  time  of  and  after  the  passing 
of  the  Airedale  Drainage  Act,  1861,  the 
plaintiffs  were  the  occupiers  of  certain 
lands  known  as  the  Marley  Hall  Farm,  in 
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manner,  the  said  nmpire  might  act  and 
make  his  award  on  the  evidence  so  heard 
and  taken  by    him,   and    without  any 
further  OP  other  hearing;  and  further  that 
should  any  question  or  questions  arise  in 
the  course  of  the  hearing  of  the   said 
matters  in  respect  to  the  admission  or 
reception  of  evidence,  the  construction  of 
documents  or  any  other  matter  or  thing 
whatsoever  as  to  which  the   arbitrators 
might  differ,  and  as  to  which  an  imme- 
diate decision  might  be  necessary  or  de- 
sirable, the   said   umpire   should   be   at 
liberfy  then  and  there  to  give  his  deci- 
sion thereupon,  and  the  same  should  be 
Accepted  and  acted  upon  by  all  parties. 
And  after  the  making  of  the  last  men- 
tioned agreement     the    arbitrators     by 
writings  under  their  hands  from  time  to 
time  duly  extended  the  time  for  making 
tiieir  award  until  the  1st  day  of  February, 
1873.    And  the  arbitrators  and  the  said 
'"npire,  before  entering    into  the  consi- 
deration of  any  of  the  matters  so  referred 
M  aforesaid,  did  respectively  in  the  pre- 
sence of  a  justice  make  and  subscribe 
^  declaration  in  that   behalf  required 
•coording  to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,   1845.     And 
•fter  the  making  and  subscribing  of  the 
■**d  declaration  as  aforesaid,  and  before 
^  expiration  of  the   time   so  extended 
^  the  arbitrators  to  make  their  award 
■■last aforesaid,  the  arbitrators  and  the 
*^  umpire   having  taken  upon  them- 
?^^e8  the  burthen  of  the  said  reference, 
*^   according   to  the  provisions  of  the 
•^i^ments  so  made  and  entered  into  as 
J|*orie8aid  act  together  in  the  matter  of 
?*^^  said  arbitration,  and  together  sit  and 
rjj^  and  take  the  evidence  adduced  by 
^^  Baid  parties  concerning  the  matters  so 
^^Bired  as  aforesaid.  And  the  arbitrators 
^*led  to  make  any  award  within  the  time 
^  extended  for  the  making  thereof  as 
^  aforesaid,  and  after  the  time  so  ex- 
*^ded  for  the  arbitrators  to  make  their 
^ward  as  last  aforesaid  had  expired  with- 
Ottt  their  making  any  award  and  within 
«iee  months  after  the  expiration  of  such 
extended  time,  the  parties  to  the  said  re- 
feionoe  agreed  that  the  time  within  which 
the  said  umpire  might  make  his  award 
dumld  be  extended  to   the    1st    day  of 
Jone^  1873.    And  the  said  umpire  having 


duly  weighed  and  considered  the  several 
allegations  of  the  said  parties  and  also 
the  proofs,  vouchers  and  documents  given 
in  evidence  before  him,  made  and  pub- 
lished his  award  in  writing  of  and  con- 
cerning the  matters  so  referred  as  afore- 
said, and  awarded  and  adjudged  that  the 
plaintiffs  as  occupiers  of  Morley  Hall 
Farm,  being  the  said  land  of  the  said 
William  Ferrand,  Esq.,  hereinbefore  re- 
ferred to,  had  sustained  damages  by  reason 
of  and  consequential  upon  the  exercise 
by  the  defendants  of  the  powers  of  the 
said  Act  to  the  amount  of  llOZ.,  and 
were  entitled  to  be  paid  compensation 
for  the  same  to  that  amount,  of  which 
said  award  the  defendants  had  notice 
and  were  required  by  the  plaintiffs  to 
pay  to  the  plaintiffs  the  said  sum  of  1101, ; 
and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiffs  to  be 
paid  the  said  sum  of  llOl.  and  to  main- 
tain this  action.  And  the  defendants 
were  possessed  of  funds  available  for  the 
purpose  of  paying  the  said  sum  ;  yet  the 
defendants  have  not  paid  to  the  plaintiffs 
the  said  sum  of  110^,  but  have  therein 
made  default. 

The  second  count  stated  that  the  plain- 
tiffs repeat  the  alle^tions  in  the  first 
count  contained  down  to  and  i Deluding 
the  words  "  of  which  said  award  the  de- 
fendants had  notice."  And  the  plaintiffs 
were  and  are  perscnially  interested  in  being 
paid  the  said  sum  of  llOZ.,  and  have  sus- 
tained and  are  sustaining  damage  by  the 
non-payment  by  the  defendants  of  the  said 
sum,  and  payment  of  the  said  sum  has 
been  demanded  by  the  plaintiffs  of  the 
defendants,  and  the  defendants  have  re- 
fused and  neglected  to  pay  the  same. 
And  all  conditions  have  been  fulfilled,  and 
all  things  have  happened,  and  all  times 
elapsed  necessary  to  entitle  the  plaintiffs 
to  the  payment  of  the  said  sum  by  the 
defendants.  And  the  plaintiffs  claim  200^. 
under  the  first  count,  and  under  the  se- 
cond count  a  writ  of  mandamus  com- 
manding the  defendants  to  pay  the  said 
sum  of  1101.  to  the  plaintiffs,  and  to  make 
and  levy  under  the  provisions  of  the  said 
Act  such  rate  as  may  be  necessary  to  raise 
the  said  sum. 

Plea — That  the  said  award  of  the  said 
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umpire  in  the  declaration  mentioned  was 
and  is  in  the  words,  letters  and  figures 
following,  that  is  to  say — 

"  Whereas  by  the  Airedale  Drainage 
Act,  18G1,  being  an  Act  of  Parliament 
passed  on  the  22nd  day  of  July,  1801, 
for  the  draining  of  lands  in  Airedale  ad- 
joining and  near  to  the  river  Aire,  in  the 
West  Biiding  of  the  county  of  York,  and 
for  other  purposes,  the  Airedale  Drainage 
Commissioners  (hereinafter  referred  to  as 
the  Commissioners)  were  incorporated  for 
executing  the  said  Act.  And  whereas  by 
the  45th  section  of  the  said  Act  it  was 
enacted  that  full  compensation  should 
from  time  to  time  after  the  passing  of  the 
said  Act,  but  not  beyond  twenty  years 
from  and  after  the  completion  of  the 
cuts,  embankments  and  works  by  the 
said  Act  authorised,  be  made  by  the  Com- 
missioners, out  of  the  rates  to  be  levied 
under  the  said  Act,  to  the  owners,  lessees 
and  occupiers  for  the  time  being,  sustain- 
ing any  damage  by  reason  of  or  in  any 
way  consequential  upon  the  exercise  of 
any  of  the  powers  of  the  said  Act  of  the 
lands  and  hereditaments  of  William 
Ferrand,  Esq.,  situate  in  the  parish  of 
Bingley,  in  the  West  Riding  of  the  county 
of  York,  or  any  part  or  parts  thereof  re- 
spectively ;  and  that  in  case  of  dispute  as 
to  the  amount  of  such  compensation  the 
same  should  be  settled  by  arbitration  in 
the  manner  provided  for  settling  of  ques- 
tions of  compensation  r  by  arbitration  in 
the  Lands  Clauses  Consolidation  Act, 
1845 ;  and  whereas  Abraham  Rhodes  and 
Pickles  Rhodes,  the  owners  and  occupiers 
of  certain  lands  known  as  the  Morley  Hall 
Farm,  in  the  parish  of  Bingley,  being  part 
of  the  lands  of  the  said  William  Ferrand, 
Esq.,  referred  to  in  the  said  45th  section 
of  the  Airedale  Drainage  Act,  1861  (here- 
inafkcr  referred  to  as  the  Drainage  Act), 
made  a  claim  against  the  Commissioners 
for  compensation  for  damages  sustained 
by  them,  the  said  Abraham  Rhodes  and 
Pickles  Rhodes,  as  such  occupers  of  the 
said  lands  as  aforesaid,  by  reason  of  and 
consequential  upon  the  exercise  by  the 
Commissioners  of  the  powers  of  the 
Drainage  Act ;  and  whereas  the  Com- 
missioners disputed  the  said  claim;  and 
whereas  the  said  Abraham  Rhodes  and 
Pickles  Rhodes  (hereinailer  referred  to 


as  the  olaimants),  on  the  29th  day  of 
November,  1870,  nominated  and  sp» 
pointed  John  Wignall  Leather,  of  Leeds, 
in  the  county  of  York,  civil  engineer,  to 
be  an  arbitrator,  to  whom  the  said  ques- 
tion of  disputed  compensation  should  be 
referred,  and  requested  the  Commissioners 
to  appoint  an  arbitrator  to  whom  the  said 
question  of  disputed  compensation  should 
be  referred;  and  whereas  the  Commia- 
sioners,  on  the  7th  of  December,  1870, 
nominated  and  appointed  Charles  Edward 
Cawley,  of  the  city  of  Manchester,  civil 
engineer,  to  be  an  arbitrator  to  settle  and 
determine,  in  conjunction  with  the  said 
John  Wignall  Leather,  the  said  question 
of  dispute  compensation,  and  the  amount 
(if  any)  which  should  be  paid  by  the  Com- 
missioners in  respect  of  the  said  claim ;  and 
whereas  the  said  John  Wignall  Leather 
and  Charles  Edward  Cawley  (hereinafter 
referred  to  as  the  arbitrators)  did,  before 
entering  upon  the  matters  referred  to 
them,  by  writing  under  their  hands  dated 
the  2nd  day  of  February,  1871,  nominate 
and  appoint  me,  James  Kemplav,  of  1, 
King's  ^enoh  Walk,  Temple,  faamster-at- 
law,  to  be  the  umpire  in  tne  matter  of  the 
said  arbitration  pursuant  to  the  provisions 
of  the  Lands  Glauses  Consolidation  Act, 
1845 ;  and  whereas  the  arbitrators  dnlj 
enlarged  the  time  for  making  their  award 
until  the  6th  day  of  March,  1871 ;  and 
whereas  afberthe  arbitrators  had  extended 
the  time  for  making  their  award  and  no- 
minated and  appomted  me  to  bo  such 
umpire  as  aforesaid,  and  before  the  said 
extended  time  for  making  their  award 
had  expired,  an  agreement  was  entered 
into  by  and  between  the  claimants  and 
the  Commissioners,  whereby  after  reciting;^ 
(amongst  other  things)  that  it  was  not# 
possible,  having  regard  to  the  conveni— ^ 
ence  of  the  parties,  to  complete  the  hear- 
ing of  the  case  so  as  to  enable  the  arbitra- 
tors to  make  their  award  within  snclT; 
extended  time,  it  was  agreed  by  tht 
parties  to  the  said  reference  that  the  timi 
within  which  the  said  arbitrators  mighf  J' 
make  their  award  should  be  and  was 
thereby  extended  to  the  let  day  of  Jun^ 
1871,  and  that  the  time  within  which  T. 
the  said  umpire,  might  make  mj  awa 
should  count  from  such  day  or  firom  sue 
earlier  day  as  the  arbitrators  might  d 
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Tolye  it  upon  me ;  and  Airther,  that  I  ihe 
said  umpire  might  sit  and  hear  and  take 
the  eyidence  along  with  the  arbitrators, 
and  in  case  they  failed  to  make  any  award 
I  might  act  and  make  my  award  on  the 
eridence  so  heard  by  me ;  and  whereas  on 
the  25tii  day  of  May,  1871,  and  before  the 
expiration  of  the  said  1st  day  of  June, 
1871,  a  farther  agreement  was  entered 
into  by  and  between  the  claimants  and 
the-Gommissioners,  whereby  after  reciting 
(amongst  other  things)  the  said  extension 
of  time  to  the  said  1st  day  of  Jane,  1871, 
and  that  regard  being  had  to  the  conveni- 
enoe  and  engagements  of  the  parties  and 
their  ooonsel  and  witnesses,  and  of  the 
said  arbitrators  and  umpire,  it  was  not 
possible  to  hold  such  meetings  for  the 
purpose  of  the  said  arbitration  as  might 
enable  the  award  to  be  made  within  such 
extended  time  as  last  hereinbefore  men- 
^ned,  it  was  agreed  by  the  parties  to 
^ch  reference  that  the  time  within  which 
the  arbitrators  might  make  their  award 
^onld  be  extended  to  the  1st  day  of  Sep- 
tember, 1871,  or  to  such  other  day  and 
tiixie  as  the  arbitrators  might  by  any 
Writing  or  writings  under  their  hands 
appoint  from  time  to  time,  and  that  tho 
**^e  within  which  I,  the  said   umpire, 
'■^i^ht  make  my  award  should  count  from 
tli^  said  Ist  day  of  September,  1871,  or 
I^^Om  the  last  of  such  other  days  as  might 
^Q   appointed  as  hereinbefore  mentioned 
J^y  the  arbitrators,  or  from  any  earlier 
^^^Oae  at  which  the  arbitrators  should  by 
^^  J  writing  under  their  hands  roqaest  me 
^"^   make  my  award  in  the  said  matter ; 
'^d  further,  that  I,  the  said  umpire,  might 
^^^  and  hear  and  take  the  evidence,  and 
^^t  in  the  matter  of  the  said  reference 
*^*ong  with  the  arbitrators,  and  in  case 
^Hey  failed  to  make  any  award  within  the 
l^lroper  time  in  that  behalf  as  extended 
^^  aforesidd,  or  in  any  other  manner,  I, 
^^e  said  umpire,  might  act  and  make  my 
^"V^ard  on  the  evidence  so  heard  and  taken 
^^  me,  and  without  any  farther  or  other 
"^^aring ;  and  further,   that  should  any 
^Xiestion  or  questions  arise  in  the  course 
^C  the   hearing  of  tho   said  matters   in 
^•"egpect  to  the  admission  or  rejection  of 
Evidence,  the  construction  of  documents 
'ir  any  other  matter  or  thing  whatsoever 
%s  to  which  the  arbitrators  might  difier. 


and  as  to  which  an  immediate  decision 
might  be  necessary  or  desirable,  1,  the 
said  umpire,  should  be  at  liberty  then  and 
there  to  give  my  decision  thereupon,  and 
the  same  should  be  accepted  and  acted 
upon  by  all  parties  ;  and  whereas  after  the 
making  of  the  last-mentioned  agreement 
the  arbitrators  by  writings  under  their 
hands  from  time  to  time  duly  extended 
the  time  for  making  their  award  until  the 
1st  day  of  February,  1873 ;  and  whereas 
the  arbitrators  and  myself  before  entering 
into  the  consideration  of  any  of  the 
matters  so  referred  as  aforesaid  did  re- 
spectively, in  the  presence  of  a  justice, 
make  and  subscribe  the  declaration  in 
that  behalf  required  according  to  the  pro- 
visions  of  the  Lands  Glauses  Consolida- 
tion Act,  1845,  and  which  said  declarations 
are  respectively  hereunto  annexed;  and 
whereas  after  the  making  and  subscribing 
of  the  said  declarations  as  aforesaid,  and 
before  the  expiration  of  the  time  so  ex- 
tended for  the  arbitrators  to  make  their 
award  as  last  aforesaid  tlie  arbitrators 
and  myself,  having  taken  upon  us  the 
burthen  of  the  said  reference,  did,  ac- 
cording to  the  provisions  of  the  agree- 
ments so  made  and  entered  into  as 
aforesaid,  act  together  in  the  matter  of 
the  said  arbitration,  and  together  sit  and 
hear  and  take  the  evidence  adduced  by 
the  said  parties  concerning  the  matters 
so  referred  as  aforesaid;  and  whereas  after 
the  time  so  extended  for  the  arbitrators 
to  make  their  award  as  last  aforesaid  had 
expired  without  their  making  any  award, 
and  within  three  months  after  the  expira- 
tion of  such  extended  time  the  parties  to 
the  said  reference  agreed  that  the  time 
within  which  I  might  make  my  award 
should  be  extended  to  the  1st  day  of 
June,  1873. 

Now  I,  the  said  umpire,  having  duly 
weighed  and  considered  the  several  alle- 
gations of  the  said  parties,  and  also  the 
proofs,  vouchers  and  documents  given  in 
evidence  before  me,  do  hereby  make  and 
publish  my  award  in  writing  of  and  con- 
cerning the  matters  so  referred  as  afore- 
said in  manner  following,  that  is  to  say — 

If  I  have  no  power  to  state  my  award 
in  tho  form  of  a  special  case  for  the 
opinion  of  the  Superior  Court,  of  which 
the    submission    to    arbitration    of    tho 
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tiuui  ihey  otiierwise  would  have  reached 
tliafc&nn. 

11.  From  the  evidence  before  me,  I  find 
tiiat  the  claimants  as  occupiers  of  the 
said  farm  sustained  damages  on  the 
occasion  of  the  aforesaid  floodings  by 
reason  of  and  consequential  upon  the 
execution  by  the  commissioners  of  all  the 
said  works  which  were  in  operation  at 
ihe  respective  times  of  the  said  floodiugs, 
to  the  amount  of  1102.  And  that  ^e 
damages  so  sustained  by  them  would 
We  been  substantially  the  same,  if  the 
said  weir  had  not  been  removed. 

12.  There  was  no  sufficient  evidence 

before  me  to    enable   me  to  determine 

either  one  way  or  the  other,  whether  the 

BMd  works,  exclusive  of  the  removal  of 

tile  said  shoals  and  weir  as  aforesaid, 

caused  the  said  farm  on  the  occasions  of 

^  said  floodings  to  be  flooded  to  greater 

^^nts  or  for  longer  periods  of  time  or 

^  be  more  damaged  than  it  otherwise 

Would  have  been. 

13.  The  Drainage  Act  is  to  form  part  of 
*tiscase. 

The  questions  which  I  respectfully 
wibniit  for  the  opinion  of  the  Court  are-^ 
.  Krst,  whether  the  claimants  are  en- 
^^lod  to  compensation  for  damages  sus- 
2^iiied  by  them  as  occupiers  of  Morley 
3!%Ji  Farm  by  reason  of  or  consequential 
^lH>n  the  removal  of  the  said  shoals  as 
^^r>einbefore  stated. 

Second,  whether,  if  the  Court  should 
JJ^wer  the  first  question  in  the  negative, 
•J^^  claimants  are,  under  the  circum- 
^^^^aices  hereinbefore  found  and  stated  by 
^^,  entitled  to  compensation  at  least  for 
'^^minal  damages  or  entitled  to  no  com- 
I^Hsation  at  aU. 

If  the  Court  should  answer  the  first 
3^^8ti<on  in  the  affirmative,  then  I  award 
I  adjudge  that  the  claimants  as  oc- 
Lpiers  of  the  said  farm  have  sustained 
""^^iinages,  by  reason  of  and  consequential 
^jDKm  ttie  exercise  by  the  commissioners 
"^*    the  powers  of  the  Drainage  Act,  to 
amount  of  llOZ.,  and  are  entitled  to 
paid  compensation  for  the  same   to 
^•^at  amount. 

If  the  Court  should  answer  the  first 

^^lestion  in  the  negative,  and  should  be 

^  opinion  that  the  claimants  are  entitled 

V^   compensation    at   least  for  nominal 
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damages,  then  I  award  and  adjudge  that 
the  claimants  as  occupiers  of  the  said 
farm  have  sustained  damages,  by  reason 
of  and  consequential  upon  the  exercise 
by  the  commissioners  of  the  powers  of 
the  Drainage  Act,  to  the  amount  of  40^., 
and  are  entitled  to  be  compensated  for 
the  same  to  that  amount. 

If  the  Court  should  answer  the  first 
question  in  the  negative,'  and  should  be  of 
opinion  that  the  claimants  are  entitled  to 
no  compensation  at  all,  then  I  award  and 
adjudge  that  the  claimants  as  occupiers 
of  the  said  farm  have  sustained  no 
damages  by  reason  of  or  consequential 
upon  the  exercise  by  the  commissioners 
of  the  powers  of  the  Drainage  Act,  and 
are  not  entitled  to  be  paid  any  compensa* 
tion.     (Signed  by  the  umpire.) 

And  the  defendants  say  that  the  various 
matters  so  recited  in  the  said  award  as 
aforesaid  were  and  are  respectively  true 
in  fact,  and  that  no  opinion  or  judgment  of 
any  superior  Court  has  been  pronounced 
or  obtained  upon  the  power  of  the  said 
umpire  to  state  such  special  case  as  afore- 
said or  upon  the  said  several  questions  so 
stated  for  the  opinion  of  such  Court  in 
the  said  special  case  as  aforesaid  or  any 
of  them. 

Demurrer  and  joinder. 

Manisty  in  support  of  the  demurrer. — - 
The  question  to  be  decided  is  whether  an 
umpire,  under  the  Lands  Clauses  Conso* 
lidation  Act,  1845,  has  the  power  to  state 
a  special  case  for  the  opinion  of  a  superior 
Court  of  common  law.  On  behalf  of  the 
plaintifis  it  is  submitted  that  an  arbitra- 
tion, pursuant  to  that  statute,  is  a  mere 
assessment  of  damages,  and  merelv  as- 
certains the  amount  of  compensation^ 
Be  Newhold  and  the  Metrapolitati  Railway 
Company  (1).  The  umpire,  therefore, 
had.  no  power  to  state  a  special  case,  and 
the  plaintiffs  are  entitled  to  the  sum  of 
llOZ.  awarded  by  him. 

Kenelm  E,  Bighy,  in  support  of  the 
plea. — The  umpire  had  power  to  state  a 
special  case  under  the  provisions  of  the 
Common  Law  Procedure  Act,  1854,  s,  5. 
The  reference  mentioned  in  the  plea  may 

(1)  14  Com.  B.  Rep.  N.S.  405. 
2U 
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8.5.  I  think  that  this  result  did  not 
follow  from  the  agreement.  I  think  it 
remained  a  compnlso^  reference  nnder 
the  Lands  Clauses  Consolidation  Act, 
1845.  It  was  agreed  that  certain  steps 
shoold  be  taken ;  the  onlj  consequence  of 
that  was  to  prevent  the  parties  from  ob- 
jecting to  matters  which  they  themselves 
nad  authorised ;  it  did  not  alter  the  nature 
of  the  arbitration.  I  think  that  the  um- 
pire could  not  state  his  award  in  the  form 
of  a  special  case.  The  authorities  cited 
for  the  defendants  do  not  support  the 
contention,  that  the  reference  having  been 
commenoed  in  compliance  with  the  Lands 
Clanses  Consolidation  Act,  1845,  the 
whole  nature  of  the  proceeding  was  altered 
b^the  circumstance  of  other^matters  being 
iQlTodnced  by  consent  vaiying  the  require- 
loeDia  of  the  statute.  Be  Newbold  and  The 
^stropolitan  Batlway  Company  (2)  is  in 
^ifaoonclusive  in  its  principle,  which  is  to 
killed  to  this  case.  It  was  a  unanimous 
^feciAon.  The  award  must  be  enforced, 
ind  the  plainiifis  ar^  entitled  to  judg- 
njent 

Eeatino,  J. — ^The  plea  is  bad.  The 
parties  no  doubt  arrived  at  an  agreement 
JJ^iying  the  statutory  provisions ;  but  they 
h%d  no  intention  to  change  the  character 
^  the  reference.  They  merely  introduced 
^^  alteration  in  the  arrangement  of  the 
P^t)oeeding8.  It  would  require  a  strong 
^^thorityto  make  me  hold  that  the  agree- 
i^entB  mentioned  in  the  plea  made  this  a 
^)^erenoe  b^  consent,  and  the  authority  of 
^is  Court  IS  to  the  contrary.  Be  ifeW' 
^^oid  and  The  Metropolitan  Batlway  Gonu 
•P^ny  (2)  shews  that  an  umpire  under  the 
'^ands  Clauses  Consolidation  Act,  1845, 
^^aimot  state  a  special  case.  I  think  that 
QQoiBion  consistent  with  good  sense. 
Judgment  will  be  entered  for  the  plain- 

Obovi,  J. — I  am  of  the  same  opinion. 

It  would  be  an  extreme  decision  upon  our 

part  to  hold  that  an  arrangement,  which 

'^viB  probably  entered  into  to  save  expense, 

ahomd  have  the  effect  of  altering   the 

'iiture  of  the  proceedings  ab  initio.    This 

^fis  not  originally  a  reference  within  the 

Common  Law  Procedure  Act,  1854,  s.  5. 

Can  it  be  made  a  reference  within  the 

nteaoing  of  that  enactment  by  subsequent 

ipeement?     C^n  it  be  converted  into 


a  reference  by  consent?  No  authority 
has  been  adduced  to  shew  that  it  can, 
and  it  hardly  could  be  expected  that  one 
could  be  found.  I  do  not  think  that  the 
whole  nature  of  the  proceedings  was 
changed  by  the  agreements  mentioned  in 
the  award. 

Judgment  for  the  plaintiffs. 


Attorneys — Field,  Roscoe  &  Ck).,  for  plaintiflfe  ; 
Phelps  &  Sidgwick,  agents  for  T.  Brown,  Skip- 
ton,  for  defendants. 


1874. 
June 


174.       1 
22,  23.  / 


MALCOLM  V.   mOBAM  AKD 
PABBT. 


Parliament — Election  Petition — Sent- 
tiny — Evidence  of  Oorrupt  Intent  in  Voter 
—The  Ballot  Act,  1872  (35  ^  36  Vict.  o. 
33),  8.  2S^^Bight  of  Voters  to  be  heard  a# 
paHies  to  am,  Electum  PetiUon, 

The  Ballot  Act,  1872,  s.  25,  enacts  that^ 
^^  where  a  candidate,  on  the  trial  of  an 
election  petition  claiming  the  seai  for  any 
person,  is  proved  to  have  been  guilty  by 
himself  or  by  any  person  on  his  behalf  of 
bribery  ,  ...  in  respect  of  any  person  who 
voted  at  such  election,  ....  there  shall,  on 
a  scrutiny,  be  struck  pff  from  the  number 
of  votes  appearing  to  have  been  given  to 
such  candidate  one  vote  for  every  person 
who  voted  at  such  election,  and  is  proved  to 
have  been  so  bribed,** 

P.  hawing  been  accepted  by  the  Liberal 
party  in  the  borough  of  B.  a^  a  candidate 
at  the  next  election,  he  afterwards  distru 
buted  amongst  the  inhabitants  coals  by  means 
of  tickets  bearing  the  signature  of  his  political 
argent.  Many  of  the  inhabitants  who  a/xepted 
the  coals  were  voters  in  the  borough,  and 
were  not  objects  of  charity.  The  coals  were 
given  corruptly.  Parliament  being  soon 
after  dissolved,  P.  was  declared  to  be  re- 
tumed  as  member  by  a  majority  of  votes 
over  M.  another  candidate.  A  petition 
having  been  presented  against  the  return  of 
P.  claiming  the  seat  for  M.,  P.  was  aim 
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judged  to  le  whseated  on  the  ground  of 
bribery;  and  a  scrutmy  being  hdd^  M. 
claimed  to  strike  off  the  poll  for  P,  one  vote 
for  every  elector  who  had  accepted  the  coals^ 
a/nd  had  voted  at  the  election^  without  ascer- 
taining for  whom  he  had  in  fact  voted.  The 
voters  were  not  caUed  to  deny  that  they  had 
received  the  coals  corruptly : — 

Held  (per  Lord  Coleridge,  C.J.,  and 
Brett,  tf.,  duhitante  Grove,  J.),  that  the 
bribery  contemplated  in  the  Ballot  Act^  1872, 
8,  25,  was  a  corrupt  bargain  made  with  an 
elector  by  or  on  behalf  of  the  candidate,  and 
ihatunder  thai  enadment  it  was  necessary  to 
prove  a  guilty  intent  in  the  voter.  But  Held 
(j^er  Lord  Coleridge,  C.J.,  and  Grove,  J., 
MBsitanie  Brett,  J.),  that  a  prima  facie 
case  of  corruption  had  been  made  out 
against  the  voters,  which  they  were  bound  to 
displace ;  and  that  as  they  were  not  called 
to  rebut  the  inference  of  corruption,  one 
vote  for  every  elector  who  received  the  coals 
and  voted  at  the  election  must  be  struck  off 
the  poll  of  P. 

Qnaare,  whether  the  voters  inculpated 
were  enHMed^  after  P.  had  been  unseated, 
to  appear  by  counsel  upon  the  petition,  and 
to  defend  themselves  from  the  charge  of 
bribery. 

This  was  a  case  stated  by  Grove,  J., 
under  the  Parliamentary  Elections  Act, 
1868,  as  to  an  election  for  the  borough  of 
Boston,  held  on  the  29th  of  January  and 
the  3rd  of  February,  1874. 

At  the  last  parliiEunentary  election  for 
this  borough  William  James  Ingram  and 
Thomas  Parry  were  returned. 

A  petition  against  their  return  was  duly 
presented  and  tried  before  me  on  the  1st 
of  June  and  four  following  days.  I  have 
thought  it  right  to  reserve  for  the  opinion 
of  the  Court  of  Common  Pleas  a  question 
which  arises  as  follows. 

Mr.  Thomas  Parry  of  Sleaford  declared 
himself  a  candidate  for  the  borough  of 
Boston  at  the  next  general  election,  and 
was  adopted  as  such  by  the  Liberal  party 
on  or  about  the  2nd  of  December,  1873. 
About  the  end  of  December,  1873,  Mr. 
Parry  determined  te  give  away  about  230Z. 
in  coals  among  the  poor  in  Boston,  and 
wrote  a  letter  to  Mr.  Wright,  an  alderman 
of  the  borough,  of  which  the  following  is 
«copy. 


<' My  dear  Mr.  Wright,^!  have  beenczi 
in  the  habit  of  sending  a  small  gift  ^ 
your    mayor    and    also    to    the   vicai 
about  this  time  of  the  year;   but  the 
weather  has  become  suddenly  so  season^ 
able  and  sharp,  that  I  think  I  can  besti'. 
help  the  poor  people  by  a  direct  g^t  ok< 
coal.     My  trouble  is  in  the  arrangements  :±' 
needful  to  such  an  end,  and  in  finding 
friends  willing  to  interest  themselves  to 
distribute  100  or  120  tons  of  good  bouse 
hold  coals  at  once.    The  selection  of  th». 
recipiente  need  not  be  political  nor  ooi 
fined  to  the  mankind — ^widows  and  d( 
serving  people   of  all   classes    may 
thought  of.     I  do  not  mind  if  you  go  up 
to  150  tons,  but  that  will  be  my  limit. 
Harris,  if  he  be  in  the  coal  trade,  may 
supply  a  third,  unless  you  can  propose  to 
me  any  other  better    process.      Lester 
Daulton,  I  think,  is  in  the  coal  trade,  and 
he  might  supply  some.    You  will  pexli^ 
enlist  some  persons  to  help  you  and  issue 
tickete,  or  take  other  means  to  cany  oat 
the  gift  to  warm  poor  people's  firendes. 
This  need  not  be  made  public,  nor,  as  I 
have  said,  need  it  be  political.     Dyer  wiU 
help,  and  so  I  think  will  Mr.  and  Mrs. 
Bauey.    Do  the  best  you  can.    Distribnto 
the  coal  and  send  the  accounts  to  me. 

<'  Yours  &iihfnll^ 

''  Thomas  Ptery. 

"  P.S. — I  should  like  to  know  the  names 
of  the  people  vou  intend  to  deal  with, 
Maltby  is  a  coal  merchanti  is  he  not  ?" 

The  coals  were  distributed  by  means  of 
tickets  ordered  by  Thomas  W  rights  and 
bearing  the  signature  of  Benjamin  BivilLCO 
Dyer,  and  cir^ilated  with  his  knowledge.^^ 
The  coals  were  distributed  by,  amongs^^^ 
others,  John  EaJkner  and  George  WilliaiK^^ 
Thomas,  who  were  engaged  in 
for  the  respondent^  Thomas  Ptory,  to 
cure  his  return  at  the  said  election. 

The  mode  of  distribution  was  as  fo' 
lows.     Persons  were  sent  round  to  tkC^ 
houses    in  Boston  of   those  who 
thought  likely  to  accept  a  present  of 
to  ask  if  they  were  wiJlmg  to  accept  d 
bag  of  coals  from  Mr.  Parry.     If  ihmM. 
replied  in  the  affirmative,   Uieir  nann 
were  taken  down  in  a  book,  and  thi^a 
were  told  thev  would  receive  a  ticket 

Between  the  14th  of  January,  187S 
and  the  day  of  the  dissolation,  the  tioke 


^ 
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distribotad,  imd  were  in  the  follow- 

lOHII     ■ 

(Name  of  a  ooal  mercliant.) 
Fleaee  to  ddiver  to 
(Name  of  the  donee.) 

10  stones  of  ooal, 
for  Thomas  Parry,  Esq.,  Sleaford. 
(DeKyered  free.) 

B.  B.  Dyer. 
On  the  back  of  the  tickets  were  the 


€€ 


^With  Mr.  Parry's  compliments.)" 
L  B.  Dyer  is  the  said  Benjamin  Bissill 
%  Mr.  Party's  political  agent.     Mr. 
did  not  know  that  the  cards  were 
printed  with  his  signature  attached, 
knew  that  they  were  distributed 
his  name  npon  them. 
many  cases  the  persons  selected  as 
were  not  objects  of  charity,  some 
^Uiem   being  small  shopkeepers,  and 
havinff  votes  in  respect  of   the 
of  premises  exceeding  lOZ.  in 
L'UJ  Yalne ;  and  in  many  cases  the  do- 
were  non-electors.    Mr.  Parry  was 
aware  of  the  mode  of  distribution 
'pied.     The  coals  were  given  by  the 
Thomas  Parry's  said  agent, 
to  influence  the  votes  of  the  do- 

,  and  several  of  the  persons  who  were 

^^^X^loyed  to  ascertain  if   the   intended 

ees  were  willing  to  accept  the  coaJs 

to  deliver  the  coal  tickets,  canvassed 

electors  on  behalf  of  the  respondent, 

g^maa  Parry. 

nomination  was  on  the  29th  of 


r,  1874,  when  William  James  In- 
Thomas    Parry,   John  Wingfield 
>lm  and  Thomas  Collins  were  nomi- 
candidates. 
^I^lie  polling  was  on  the  3rd  of  Febru- 
y  following,  when  the  number  of  votes 
^^^orded  was  as  follows — Ingram  1,572, 
2?*ry  1,847,  Malcolm  996,  CoUins  676. 
'"^^.  Malcolm  was  the  petitioner  in  the 
^^^4  petition,  and  claimed  the  seat. 
^  X   was  of  opinion  that  Mr.  Parry  had 
^*^^X»ugh  his  agents  been  guilty  of  corrupt 
I'^'^^stices  and  must  be  unseated. 

^dr.  Malcolm  by  his  counsel  then  pro- 

^^ded  with  the  scrutiny,  and  under  the 

^tjh  section  of   the  BaUot  Act,   1872, 

^^^iioed  to  strike  off  from  the  number  of 

^^tes  appearing  to  have  been  given  for 

**^.  Parry,  one  vote  for  every  person  who 


voted  at  snoh  election,  and  was  proved  to 
have  received  coals  as  above  stated,  with- 
out further  proof  that  the  donees  had  re- 
ceived them  corruptly  or  knew  that  they 
were  corruptly  given,  and  without  ascer- 
taining for  whom  such  voters  voted,  under 
rule  41  of  the  Ballot  Act.  If  the  peti- 
tioner was  entitled  so  to  do,  it  was  proved 
that  a  sufficient  number  of  votes  would  be 
struck  off  to  place  Mr.  Malcolm  in  a 
majority  over  'Mr.  Parry. 

The  question  for  the  opinion  of  the 
Court  is  whether  he  was  so  entitled. 

The  parties  have  agreed  if  any  point 
arises  npon  the  argument,  making  it  ne- 
cessary that  I  shoidd  report  further  to  the 
Court,  that  I  should  do  so  as  the  Court 
may  require. 

Dated  this  17th  day  of  June,  1874. 

W.  R.  Geove. 

Hardinge  Qiffard  (on  June  22),  for  the 
petitioner. — One  question  will  arise  npon 
the  construction  of  the  Ballot  Act,  1872, 
s.  25,  and  of  17  &  18  Vict.  c.  102.  ss.  2 
and  3.  By  the  latter  statute  the  common 
law  has  been  greatiy  extended,  which 
regarded  bribery  as  a  corrupt  bargain 
between  the  candidate  and  the  elector; 
whereas  by  this  enactment  "  bribery  "  is 
made  to  include  a  mere  offer  of  the  candi- 
date, unaccepted  and  even  refused  by  the 
elector.  It  is  contended  for  the  petitioner 
that  bribery  in  the  25th  section  includes 
a  corrupt  offer  on  behalf  of  a  candidate, 
and  that  it  is  unnecessary  to  consider 
whether  there  was  corrupt  intent  in  the 
voters  who  accepted  the  coals.  The  ob- 
ject of  the  section  was  to  inflict  a  penalty 
upon  the  candidate  if  he  or  his  agents 
acted  corruptly.  If,  however,  the  Court 
is  of  opinion  that  it  is  necessary,  under 
the  25th  section  of  the  Ballot  Act, 
1872,  to  show  a  corrupt  intent  in  the 
voters  receiving  the  coals,  then  npon 
the  facts  stated  in  the  case,  it  was  for 
the  voters  to  shew  that  they  had  ac- 
cepted the  gift  innocently  :  the  burden  of 
proof  was  upon  them.  It  would  have 
been  useless  for  the  petitioner  to  attempt 
to  prove  a  guilty  receipt  by  calling  the 
voters  as  witnesses.  When  the  petitioner 
had  established  that  a  consideration  had 
been  given  on  behalf  of  the  candidate 
with  a  corrupt  intent,  the  onus  was  thrown 
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pon  the  voters  to  shew  that  they  in 
ccepting  the  gift  were  free  from  cor- 
option. 

P.  F.  O^Malley^  for  Bome  of  the  voters 
accepting  the  coals. 

[Lord  Coleridge,  C.J. — How  can  the 
voters  claim  a  right  to  be  heard  ?] 

The  Court  has  to  decide  npon  the  merits 
of  the  election  nnder  the  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  125), 
s.  11,  snb-sec.  13,  and  s.  12,  and  it  never 
conld  have  been  intended  that  the  resnlt 
of  the  scmtiny  should  be  arrived  at  ex 
parie^  for  in  most  cases  before  the  scrutiny 
can  be  g^ne  into  the  respondent  to  the 
petition  has  been  declared  to  be  disquali- 
fied to  take  his  seat  under  the  election. 
Before  the  Parliamentary  Elections  Act, 
1868,  voters  might  be  made  co-respon- 
dents with  the  candidate — 9  G^.  4.  c.  22. 
8.  10 ;  11  &  12  Vict.  c.  98.  s.  19.  Voters 
may  be  admitted  to  oppose  a  petition 
under  the  Parliamentary  Elections  Act, 
1868,  s.  38,  although  this  enactment 
may  not  apply  to  the  present  case.  In 
The  Evesham  Election  Case  (1),  it  ap- 
pears to  have  been  held  that  a  member 
may  carry  on  a  scrutiny  after  he  has  been 
disqualified ;  but  if  he  does  not  adopt  that 
course,  and  if  the  voters  inculpated  have 
no  loctis  standi,  they  may  remain  exposed 
to  the  charge  of  corruption  without 
having  an  opportunity  of  defending  them- 
selves, and  the  scrutiny  would  be  most 
unsatisfactory — The  Souih-West  Biding 
Case  (2). 

[Lord  Coleridge,  C. J. — ^We  will  hear 
the  counsel  for  the  voters  as  a  matter  of 
grace ;  and  it  is  to  be  understood  that  we 
express  no  opinion  whether  he  is  in  law 
entitled  to  argue  the  questions  submitted 
to  us.  The  counsel  for  the  petitioner  does 
not  object  that  the  counsel  for  the  voters 
has  no  right  to  address  the  Court.] 

Then  it  is  contended  that  the  Court 
must  bo  satisfied  that  a  corrupt  intent 
existed  in  the  voters,  and  further  that  the 
evidence  set  out  in  the  case  is  insufficient 
to  prove  that  intent.  The  question  of 
corruption  is  to  be  looked  at  as  if  the 
voters  were  upon  their  trial  for  bribery. 

[Lord  Coleridge,  C.J. — I  do  not  agree 

(1)  Falc.  &  F.  (Elec.  Ca.)  529, 

(2)  1  O'M.  &  H.  (Elec.  P.)  213. 


with  that  propositioiL  OlOVii  J.— Nor 
do  I.] 

The  penaltiea  imposed  npon  a  voter 
guilty  of  bribery  are  serere  (SI  ft  82  Vict, 
c.  125.  s.  45),  and  care  should  be  taken 
that  a  person  is  convicted  of  that  offence 
only  upon  clear  evidence. 

[Grovb,  J. — ^My  intention  in  reserving 
this  case  was  to  obtain  a  decision,  whether 
the  circumstances  mentioned  therein  con- 
stitute 2b  prima  facie  charge  calling  upon 
the  voters  to  rebut  it.] 

K  these  voters  were  Ruilty  of  corrupt 
practices,  the  names  of  fSl  of  them  ought 
to  be  reported  to  the  Speaker  of  the  House 
of  Commons — see  81  ft  82  Vict  c.  125. 
s.  11,  sub-sec.  14. 

Lord  Coleridge,  O.J.  (on  June  23). — 
As  to  the  construction  of  the  Ballot  Act^ 
1872,  s.  25,  a  majority  of  the  Court  as- 
sents to  the  argument  for  the  voters;  but 
as  to  the  inference  to  be  drawn  from  the 
facts,  a  majority  concurs  with  the  reason^ 
ing  advanced  on  behalf  of  the  petitioner. 
Therefore  we  need  not  trouble  nirtber  the 
counsel  upon  either  side.  It  appears  that 
a  great  maOT  persons  in  Boston  received 
coals  from  Mr.  Pany,  and  I  understand 
that  the  number  of  persons  who  acoepted 
this  kind  of  gift  was  877.  Two  questions 
have  been  raised  upon  the  argument  before 
us.  The  first  is,  what  is  the  trae  con- 
struction of  the  BaUot  Act»  1872,  &  25  P 
The  second  is,  can  the  voters  aooepting 
the  coals  be  deemed  to  have  taken  them 
with  a  guilty  intent  npon  the  evidence 
set  out  in  the  caseP 

As  to  the  second  questiony  assaming 
that    to    constitute    bribery  nnder    the 
Ballot  Act,  s.  25,  there  must  be  a  corrupt 
bargain,  I  think  the  evidence  of  g^ty 
intent  in  the  voters  sufficient  to  enable 
me  to  say  that  they  were  bribed.     Cor- 
ruption may  be  inferred  from  the  follow- 
ing circumstances.     The  number  of  per- 
sons who  received  these  coals  was  877 
out  of  a  constituency  of  about   2,500 
electors.     The  parliament  was  an  old  one, 
having  existed  about  five  years  since  the 
last  dissolution.      Mr.  Parry  had  beer 
accepted  as  the  candidate  of  the  Libers 
party,  and   the    tickets   containing  tb 
orders  for  the  coals  bore  the  signatare 
his  political  agent.    It  seems  to  me  tb 
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ibdfie  &ebB  confiiitate  evidenoe  (and  in 
my  opinion  abundant  evidence)  of  cormpt 
receiving  by  the  voters,  if  it  is  necessary 
to  eetablisb  oormption  in  them.     At  the 
time  of  agreeing  that  the  case  should  be 
laid  before  us  in  its  present  form,  it  was 
p(nnted  out  to  the  counsel  for  the  voters 
thai  there  was  a  risk  of  this  Court  hold- 
ing that  a  guilty  intention  in  accepting 
ibe  coals  had  been  established ;  and  the 
coonsel  elected  that  we  should  decide  upon 
the  present  materials.     I  am  of  opinion 
that  the  facts  stated  in  the  case  are  suffi- 
cient to  put  upon  their  defence  the  voters 
who  took  the  g^t,  and  that  if  they  did 
not  rebut  the  inference  of  corruption,  my 
brother  Grove  will  be  justified  in  striking 
the  votes  off  the  poll  for  Mr.  Parry. 

I  may  also  express  my  opinion  upon 
the  first  point  which  has  been  raised 
before  as,  namely,  the  construction  of  the 
Mot  Act,  1872,  B.  25.  We  have  now  to 
deal  with  a  statute  which  makes  bribery 
consist  merely  in  the  intention  of  the 
person  wishing  to  give  the  bribe,  and  to 
consider  whether  it  applies  to  the  bribery 
i&entioned  in  the  Ballot  Act.  That 
"tatttte  is  17  &  18  Vict.  c.  102  s.  2,  and 
section  3  of  this  statute  treats  as  a  sepa- 
nte  offence  tiie  receipt  of  a  consideration 
for  voting.  But  in  my  view,  before  a 
vote  can  be  struck  off  the  poll,  under  the 
B&llot  Act^  1872,  s.  25,  in  respect  of 
ft  bribe,  it  must  be  shewn  that  there  was 
ft  corrupt  receiving  by  the  elector.  It  is 
Bftid  that  this  construction  will  very  ma- 
terially diminish  the  protection  intended 
^  bo  afforded  by  the  Ballot  Act  against 
^^^^niption.  I  am  of  a  different  opinion, 
'Ornpon  proving  a  guilty  intent  in  the 
elector,  a  vote  will  be  struck  off  the  poll 
^  the  candidate  on  whose  behalf  the 
hrjbe  has  been  tendered,  without  ascer- 
^ning  how  the  elector  has  voted.  The 
^ftUot  Act  will  then  have  a  very  stringent 
^ye^ation,  and  by  adopting  this  construc- 
tion we  shall  put  a  great  check  upon  cor- 
mpt practices ;  at  the  same  time  we  shall 
not  interfere  with  secresy  as  to  the  mode 
in  which  the  elector  has  voted,  and  the 
preservation  of  secresy  as  to  this  matter 
was  the  object  of  the  Ballot  Act. 

Brett,  J. — It  seems  to  me  necessary, 
in  order  to  decide  both  the  points  that 
have  been  raised,  to  consider  the  true  cou- 


fitruotion  of  the  25th  section  of  the  Ballot 
Act.  To  determine  what  it  is  necessary 
to  prove  under  that  section,  and  the  mode 
of  proof,  it  is  desirable  to  consider  what 
the  law  was  before  the  Act  passed.  Before 
the  17  &  18  Vict.  c.  102,  and  afterwards 
with  reference  to  the  cases  to  which  it 
applied,  in  cases  of  petitions  where  the 
seat  was  claimed,  the  first  question  to  be 
considered  was,  whether  the  sitting  mem- 
ber was  to  be  unseated  for  the  bribery 
alleged  ;  and  if  he  was  so,  it  was  neces- 
sary to  have  a  scrutiny  in  order  to  seat 
the  petitioner.  Before  the  17  &  18  Vict, 
c.  102,  in  the  case  of  a  voter  bribed  whose 
vote  was  to  be  struck  off  on  such  scrutiny, 
it  was  necessary  to  prove  an  agreement 
between  the  person  bribing  and  the  per- 
son bribed,  and  then  to  enquire  on  wnich 
side  the  latter  had  voted.  His  name  was 
then  struck  off  from  the  poll  of  the  can- 
didate for  whom  he  had  voted.  After  the 
17  &  18  Vict.  c.  102,  it  was  no  longer 
necessary  to  prove  an  agreement  between 
the  party  bribing  and  the  voter,  and  either 
of  them  might  be  found  guilty  of  bribery 
without  any  such  agreement.  The  person 
bribing  by  the  statute  was  to  be  guilty  if 
he  gave  or  agreed  to  give  anything  with 
the  intention  of  influencing  the  vote,  in- 
dependently of  the  question  whether  the 
vote  was  in  fact  influenced ;  but  the  fact 
of  the  giving  alone  not  only  did  not  con- 
clusively shew  that  the  voter  was  bribed, 
but,  I  should  have  thought,  was  no  evi- 
dence of  it  against  him  at  all.  It  was 
necessary  further  to  inquire  whether  the 
voter  on  his  side  was  bribed,  and  if  the 
conclusion  was  arrived  at  that  he  was,  it 
was  then  necessary  to  enquire  also  which 
way  he  voted,  in  order  to  see  which  poll 
he  was  to  be  struck  off.  So  that  both  before 
and  after  the  17  &  18  Vict.  c.  102,  it  was 
necessary  to  go  into  the  enquinr  how  each 
person  had  in  fact  voted.  There  were, 
therefore,  at  the  time  of  the  passing  of 
the  Ballot  Act  three  necessary  points  of 
enquiry,  namely  :  first,  whether  the  can- 
didate had  been  guilty  of  bribery;  se- 
condly, whether  the  voter  was  bribed; 
and,  thirdly,  which  way  he  had  voted. 
When  the  Ballot  Act  was  introduced,  the 
intended  effect  of  the  Act  would  have 
been  greatly  contravened,  if  the  third 
enquiry  had  remained  necessary.     It  was 
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desired  to  obviate  this  difficulty  and  to 
preserve  the  secrecy,  which  was  the  essen- 
tial object  of  the  Act,  and,  therefore,  the 
25th  section  was  passed,  and  its  meaning 
seems  to  me  obvions  when  we  look  at  the 
state  of  tlie  law  previously.  The  occa- 
sion to  which  the  section  refers  is  that  to 
which  I  have  referred,  namely,  when  there 
is  a  trial  on  a  petition  claiming  the  seat ; 
then,  if  bribery  is  proved  against  the 
candidate,  and  his  seat  is  thereby 
lost,  there  is  still  to  be  a  scrutiny 
in  order  to  see  whether  the  petitioning 
candidate  can  be  seated,  which  seems  to 
me  to  indicate  that  the  case  of  each  voter 
is  to  be  examined  into,  and,  ''  on  such 
scrutiny  there  shall  be  struck  off  from  the 
number  of  votes  appearing  to  have  been 
given  to  such  candidate,  one  vote  for 
every  person  who  voted  at  such  election 
and  is  proved  to  have  been  so  bribed," 
&c.  I  agree  with  my  Lord  that  the 
phrase  "so  bribed"  only  refers  to  the 
words  "  by  himself  or  by  any  person  on 
his  behalf:"  but  unless  the  whole  of  the 
second  phrase  of  the  latter  part  of  the  sec- 
tion bo  struck  out,  it  is  impossible  to  stop 
at  the  enquiry  into  what  the  candidate 
has  done,  and  not  enquire  further  whether 
the  voter  has  been  bribed.  The  truth  is, 
that  the  section  leaves  the  nature  of  the 
scrutiny  just  as  it  was  before,  except  that 
the  Judge  cannot  enquire  into  the  question 
how  the  voter  voted,  for  this  would  be 
contrary  to  the  spirit  of  the  Act.  That  is 
the  only  change,  and  the  necessaiy  result 
is,  that  as  it  cannot  be  enquired  which 
way  the  voter  voted,  so  as  to  sec  from 
whoso  poll  the  vote  is  to  be  struck  off,  some 
other  and  more  stringent  method  of  deal- 
ing with  the  case  must  be  adopted,  and 
accordingly  one  vote,  though  of  course 
not  necessarily  the  bribed  vote,  is  to  bo 
struck  off  from  the  poll  of  the  person 
bribing.  The  effect  is  much  greater  than 
under  the  old  law  in  many  cases  ;  for,  to 
take  the  illustration  suggested  in  argu- 
ment, if  under  the  old  law  the  candidate 
bribed  fifty  voters,  and  twonty-five  voted 
for  him  and  twenty-five  for  the  other  side, 
and  such  votes  were  struck  off  on  both 
sides,  he  was  not  hurt ;  but  now  the  fifty 
would  be  struck  off  from  his  poll,  and  the 
other  side  would  retain  the  twenty-five 
that  were  in  their  favour.     Then   what 
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effect  has  this  section  on  the  mode  o9 
proof?     One  of  the  most  eflbotive  piecei^ 
of  evidence  formerly  to  prove  that  avote^-^ 
had  been  bribed,  if  it  could  be  procaredC 
was,  that  after  receiving  a  ^tuity,  the  re^ 
cipient  voted  contrary  to  his  previous  prc:^ 
mise  or  known  political  opinions.     Suc^;:] 
evidence  oflen  could  not  be  proenred  f- 
cases  of  bribed  voters,  because  some  v  ^ 
ters  were  bribed  to  vote  in  acoordan  .^ 
with  their  opinions,  it  being  often 
case  that  a  man,  though  he  would 
vote  against   his   party,  would  not  v< 
for  it  unless  bribed ;  but  in  many 
such  evidence  was  forthcoming,  and 
most  effective.     If  the  secresy  that  it 
the  object  of  the  Act  to  secure  was  to  be 
served,  it  is  obvious  that  this  source  of 
deuce  must  be  given  up ;  but  it  does  not 
to  me  to  follow  that  the  Act  has 
any  difference  in  this,  that  it  is  nece^ 
to  establish    by  evidence  that  the  ^ 
has  been  bribed.     The  Judge  must  \>^b  ai 
tisfied  by  the  evidence  that  a   Buffi.«3ieiii 
number  have  been  bribed  by  the  c^tndi, 
date  to  reduce  his  majority  to  a  minonfy. 
Then  was  there  sufficient  evidence  bere? 
I    cannot  say  I  am  of  the  same  olesr 
opinion  as  my  Lord  on  this  point.     3ii 
acquiescing  with  his  opinion,  and  ti^ 
which  I  understand  to  be  my  hrMM^ 
Ghx)ve'sopinion,  the  utmost  I  can  sayistl^^ 
I  am  not  prepared  to  differ.     It  seems 
me  that  the  evidence,  if  any,  is  of  t^ 
slightest  kind,  and  I  have  the  greater  dC 
ficulty  in  deciding,  because  the  point  1 
brought  before  me  in  such  a  manner  that 
have  the   greatest   difficulty  in   exact 
saying,  what' the  evidence  was  with 
gMd  to  the  different  voters.     The  <n 
tion,  as  I  understand  it,  is,  whether  tl 
was  evidence  against  the  voters  that 
were  bribed,  on  the  assumption  tii 
was  necessary  to   prove   that   they 
been  bribed.     This  is  i*eserved  as  a 
tion  of  law,  and  it  amounts  to  this : 
ther  there  was  such  evidence  as, 
case  were  to  be  tried  by  a  jury, 
bo  evidence    that   the  Judge   wo 
justified    in   leaving    to    them, 
question  being  raised  as  a  poinf 
it  seems  to  me  to  be  identical, 
the  case  is  of  a  civil  or  crimina^ 
the  laws  of  evidence   are  the 
either  case.     In  a  civil  case,  tb 
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defendant  can  be  called,  it  seems  to  me, 
in  deciding  whether  there  is  evidence  to 
go  to  the  jnry,  the  plaintiff  has  no  right 
(except  in  a  particular  case  I  will  after- 
wards refer  to),  to  ground  himself  on  the 
fact   that  the  defendant  might  have  gone 
into   the  box  bnt  declined  to  do  so ;  for 
the  plaintiff  has  no  right  to  call  on  him 
to  do   so,  unless  there   is   previously   a 
friffu%  facie   case.     The   exception  is  in 
the  case  of  some  matter  whioh  is  exclu- 
sivel y  or  peculiarly  within  the  knowledge 
of  tHe   defendant,    and  as  to  which  ho 
could   easily  give   an   explanation,    but 
does  not  do  so.     In  such  a  case  the  plain- 
tiff has  a  right  to  take  into  account  that 
tlie     defendant    has     offered    no  expla- 
Mtion.      What,     then,     is      the     evi- 
dence in    the    present    case,    which    is 
alleged  to  be  such  evidence  as  ought  to 
^  left  to  a  jury  ?     It  seems   to  me  of 
a  very  different  kind,  as  affecting  different 
voters.     It    is    stated    in    the  case  that 
-«^r.  Parry  before  the  dissolution  was  a 
candidate,  and  accepted  by  tho  Liberal 
P^Hy  as  such.     It  is  not  stated,  nor  does 
Jt  appear,  how  many  of  the  voters  were 
likely   to    know   it.     The  usual   course 
^ould  be  to  announce  the  fact  at  some 
P"^blic  meeting  of  influential  persons  be- 
longiQg  to   the  party ;  but  we   are   not 
^W  how  that  was,  or  that  the  candidate 
■^^  issued  an  address,  or  whether  his 
^^tididature  was  proclaimed  in  any  open 
^*^i«ujer.       The    evidence  would   be    of 
^^ry  different  weight  as  affecting  persons 
^lo  knew,  and   persons    who    did  not 
^^ow,  of  the   candidature.     The  candi- 
^^te  appears   to   have   written  a  letter 
^t  the   time  of  year  when  people  may 
dispense  small  charities,  and  coals  were 
^Xiheequently  distributed  in  the  manner 
^escribed  in  the  case;    certain  persons 
^^ent  round   and   asked    the  voters  and 
^^thers  whether  they  would  receive  a  gift 
^^f  coals.     It  is  stated  that  some  of  those 
^^\ho  were  small  shopkeepers,  and  would 
^>ot  require  such  presents,  and  some  lOZ. 
householders  were  asked.     Now  tho  evi- 
dence would  be  of  very  different  weight 
^n  the  case  of  persons,  who  were  fit  reci- 
X)ient8  of  the  charity,  and  those  who  were 
^ot.     If  persons  in  comparatively  affluent 
Knrcumstances  were  offered  coals,  it  would 
iiatarally  put  them  on  enquiry  as  to  the 
New  Saaus,  43.— G.P. 


reason  of  such  offer.  Then  with  respect 
to  the  card  that  was  given  to  a  person 
who  knew  Mr.  Parry  to  be  a  candidate, 
the  effect  would  be  very  different  from 
what  it  would  be  to  a  person  who  did  not 
know.  It  must  be  remembered  that  Mr. 
Parry  had  given  charitable  gifts  before, 
and  if  no  address  had  been  issued  the  gift 
might  have  no  peculiar  significance  to  the 
recipient.  Then,  again,  in  the  case  of  those 
who  knew  Mr.  Parry  to  bo  a  candidate, 
the  case  would  be  much  stronger  against 
those  who  knew  that  Dyer  was  his  poli- 
tical agent  than  against  those  who  did  not. 
Beyond  the  facts  that  I  have  mentioned 
there  was  no  further  proof  that  the  donees 
received  the  coals  corruptly  or  knew  that 
they  were  corruptly  given.  With  respect 
to  persons  who  were  voters,  I  do  not  lay 
much  stress  on  the  supposition  that  they 
did  not  know  that  Parry  was  a  candidate, 
though  I  do  not  think  it  ought  to  be  en- 
tirely disregarded;  but  with  respect  to 
those  votei's  who  from  their  position 
might  fairly  be  considered  as  the  fit 
recipients  of  a  charitable  gift,  and  who 
did  not  know  that  Dyer  was  the  political 
agent  of  Parry,  or  that  the  persons  who 
came  to  ask  if  they  would  receive  coals 
were  canvassers  for  him,  though  I  refrain 
from  saying  there  was  no  evidence,  I 
think  it  was  evidence  of  the  slightest 
kind.  It  seems  to  me  that  this  would 
appear  to  be  so  more  clearly  if  such  a 
question  arose  in  an  ordinary  "Criminal 
trial,  and  if  this  was  not  the  case  of  a  po- 
litical contest,  in  which  what  one  knows 
about  the  motives  of  the  briber  is  apt  to 
colour  one's  view  of  the  conduct  of  the 
voter.  It  appears  to  me  most  difficult  to 
determine  this  question  without  having 
been  present  at  the  trial  and  knowing 
what  happened  there,  and  how  much  the 
counsel  for  the  voters  intended  to  admit. 
I  am  not  prepared  to  say  that  there  was 
not  some  evidence  even  against  all  the 
voters  ;  but  in  my  opinion  it  was  for  the 
learned  Judge  who  heard  the  case  to  say 
on  such  evidence  whether  ho  thought 
that  such  voters  .were  bribed,  and  that  it 
ought  to  be  for  him,  and  not  for  the  Court, 
even  now  to  decide  on  the  evidence. 

Grove,  J. — The  question  as  to  the  evi- 
dence of  corruption  in  the  voters  taking 
the  coals  arose  in  the  following  manner. 
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YHien  I  had  determined  that  Mr.  Parry 
mnst  bo  unseated,  Mr.  Malcolm  claimed 
to  strike  off  the  former's  poll  one  vote  for 
every  person  taking  the  coals  and  voting 
at  the  election  Avithont  ascertaining  how 
that  person  had  in  fact  voted ;  no  person 
at  the  time  objected  :  on  the  next  morn- 
ing a  learned  connsel,  Mr.  Chandos 
Leigh,  stated  that  he  was  instructed  to 
appear  on  behalf  of  some  of  the  voters 
who  had  accepted  the  coals.  If  the  in- 
vestigation  had  proceeded  before  me,  it 
would  have  become  necessary  to  ask  a 
very  large  number  of  electors  whether  they 
had  acted  corruptly.  The  counsel  for 
both  the  petitioner  and  the  voters  felt 
themselves  in  a  difficulty,  for  it  was 
hardly  to  be  expected  that  the  voters 
would  be  willing  to  confess  that  they  had 
acted  corruptly ;  the  counsel  therefore 
agreed  that  the  matter  should  remain 
without  further  investigation,  it  being 
admitted  that  the  coals  must  bo  taken  to 
have  been  given  corruptly  on  behalf  of 
Mr.  Parry ;  the  special  case  has  been 
drawn  up  on  that  understanding.  As  to 
the  question  of  corruption  on  the  part  of 
the  voters  taking  the  coals,  I  agree  with 
the  Lord  Chief  Justice  that  a  case  has 
been  made  out  which  they  were  bound  to 
rebut.  But  as  to  the  question  Avhether  a 
vote  may  or  may  not  be  struck  off  merely 
upon  proving  the  offer  of  a  bribe,  I  do  not 
feel  satisfied  as  to  the  true  construction 
of  the  Ballot  Act,  1872,  section  25,  al- 
though 1  do  not  formally  dissent  from  the 
Lord  Chief  Justice  and  my  brother  Brett. 
The  counsel  for  the  petitioner  has  relied 
upon  the  definition  of  bribery  con- 
tained  in  17  &  18  Vict.  c.  102.  s.  2,  and 
his  argument  seems  to  me  plausible.  If 
bribery  in  the  Ballot  Act,  1872,  section 
25,  means  a  corrupt  bargain  between  the 
candidate  and  the  elector,  the  counsel  for 
the  petitioner  might  have  found  himself 
in  a  difficulty ;  but,  possibly,  '*  bribery," 
as  used  in  that  section,  may  include  tlio 
offer  of  a  bribe  which  has  been  refused. 
It  seems  doubtful  whether  the  word  can 
in  that  section  be  confined  to  its  mean- 
ing  at  common  law.  Moreover,  on  referr- 
ing to  schedule  1,  part  1,  rule  41,  it  will 
be  found  that  the  vote  of  a  corrupt  voter 
may  perhaps  be  struck  off  pursuant  to  that 
enactment :  possibly  his  vote  may  bo  de- 


clared invalid  under  that  role  when  be  i 
proved  to  have  taken  a  oonaideratioii  fo 
his  vote,  and  it  may  be  starack  off  th 
poll  of  the  candidate  for  whom  it  bas  beeg 
given.  If  this  construction  of  role  41  H 
correct,  the  vote  of  a  bribed  elector  m^ 
be  struck  off  both  under  its  provision 
and  under  the  twenty-fiflb  Bection,  a^ 
why  should  the  Legislature  have  p^ 
vided  a  two-fold  remedy  against  oorr*^ 
tion  ?  Moreover,  if  proceedings  be  ta*^ 
under  the  twenty-fifth  section,  the  vo*^— 
to  be  struck  off  without  inquiring  how— 
elector  has  in  fact  voted ;  but  nnder^^ 
forty-first  rule  power  is  conferred  to  a^^ 
tain  for  which  side  the  vote  has  been  g^S^ 
The  construction  contended  for  by 
0*Malley  seems  to  me  to  create  this  ai 
maly ;  therefore  I  express  no  opinion  c 
own  as  to  the  construction  of  the  tw^ 
fifth  section.  I  reserve  myself 
shall  be  necessary  to  determine  thepou 

But  as  to  the  question  of  cormption 
the  voters  I  think  a  case  has  been  mac 
out,  and  with  all  respect  to  mybrother  Bret 
I  decline  the  office  which,  in  his  opiniozi* 
ought  to  undertake.  We  may  consider  i^ 
facts  stated  in  the  case  in  the  same  Ug'^ 
as  if  a  point  had  been  reserved  at  a  tiial 
Nisi  Prius,  whether  sufficient  evidence 
go  to  the  jury  had  been  given ;   and 
think  that  sufficient  evidence  of  com  ' 
tion  in  the  voters  is  set  forth  to  enal:^ 
this  Court  to  say  that  their  votes  must  b 
struck   off.      Suppose,  that  instead  of 
sack  of  coals,  sovereigns  had  been  dist 
buted  amongst  the    humbler  classes 
Boston  ?     This  circumstance  would  h 
afforded  a  prima  facie  case  against  avc 
Avho  accepted  a  sovereign,  and  prob 
no  difficulty  would  have  arisen  as  to  i 
inference  ought  to  be  drawn.  The  am 
of  testimony  necessary  to  prove  guilf 
person  taking  what  is  prima  facie  a 
may  vary  in  degree.     Bribery  is  Sf 
dii*ectly  committed.     In  the  presen 
coals  were  given  whilst  Parliamen 
sitting,  but  a  dissolution  was  at 
and  the  donees  in  many  instance 
not  objects  of  charity.    It  is  obvic 
Mr.  Parry  wished  to  make  himsel 
lar  amongst  the  electors  for  the  b 
Do  not  the  circumstances  stated  in 
iimonnt  to  prima  facie  evidence  of 
tion  P   The  commission  of  the  offe 
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not  be  redaoed  to  a  matter  of  mathemati- 
cal certainty ;  but  it  may  be  reasonably 
assnmed  that  a  large  number  of  the  reci- 
pients knew  of  Mr.  Parry's  candidature, 
and  the  circumstances  proved  before  me  at 
the  trial  of  the  petition  did  raise  a  prima 
facie  case.  The  voters  inculpated  no  doubt 
felt  that  after  accepting  the  coals  it  did 
not  lie  in  their  mouths  to  say  that  they 
had  not  received  the  gift  corruptly.     At 
the  trial  their  counsel  adopted  a  reason- 
*Wo  coarse,  for  he  would  have  run  a  great 
nsk  if  he  had  gone  into  the  whole  case  as 
to  the  voters.  I  am  of  opinion  that  there 
'^fts  evidence  upon  which  a  iury  might 
properly  find  that  the  voters  had  been 
pilty  of  corruption.     At  the  time  of  re- 
^fying  the  case  for  the  consideration  of 
^ia  Court  I  did  not  contemplate  the  dif- 
ficult questions  which  have  been  discussed 
hefbre  us.     I  cannot  undertake  to   say 
that  I  should  have  sat  to  examine  every 
^'^tance,  in  which  an  elector  had  accepted 
*  present  of  coals  from  the  friends  of  Mr. 
Parry ;  but  at  the  trial  I  certainly  did  not 
^i^esee  how  many  important  points  might 
"®  brought  forward  owing  to  the  form  in 
'^hich  the  case  has  been  drawn  up.     I 
^^ree  with  the  Lord  Chief  Justice  as  to 
^^e  evidence  of  corruption ;  but  as  to  the 
^^Uot  Act,  1872,  and  the  true  construe- 
tion  of  the  twenty-fifth  section,  I  reserve 
**^y  opinion. 

Judgment  for  the  petitioner, 

'^^^orneys— -Collyer-Bristow,  "Withers  &  Russell, 
xor  petitioner ;  Paterson,  Snow  &  Burnoy,  for 
^spondents. 


1874.    1        MAVRO  AND  OTHERS  V,  THE 

Jnne  1 ;  >        ocean  marine  insurance 

July  8.  J  COMPANY. 

Marine  Insurance — Foreign  Ac^'ustment 
^-^eneral  Average. 

The  plaintiffs  were  owners  of  a  cargo  of 
^heat  upon  a  vessel  called  the  C,  to  he  car- 
ried  from  Varna  to  Marseilles ;  they  in- 
sured  the  wheat  with  tlie  defendants^  and  by 
the  policy  general  average  was  to  he  paid^ 
^  as  per  foreign  statenwnt,'*  and  a  vnir- 


ranty  against  average  unless  general  was 
also  inserted.  Upon  the  voyage  the  0,  met 
with  had  weather^  and  was  compelled  to 
hoist  a  press  of  caiwas ;  in  consequence  she 
shipped  heamj  seas  and  sprang  a  leaky  and 
part  of  the  cargo  was  damaged,  Upmi  ar* 
riving  at  Constantinople  it  was  found 
necessary  to  repair  the  0.,  and  Her  Mom 
jesly^s  Supreme  Consular  Court  ordered^ 
with  the  acquiescence  of  the  parties  inte^ 
rested,  tlie  sound  portion  of  tlie  cargo  to  he 
transhipped  and  forwarded  to  Marseilles^ 
and  the  residue  to  he  sold.  An  adjustment 
was  held  hy  order  of  the  ahooe-nietitioned 
Court  at  Constantinople,  wherehy  tlie  da^ 
mage  to  the  wJieat  was  treated  as  a 
general  average  loss.  Nearly  three  months 
elapsed  hefore  the  repairs  of  tlie  C,  were 
fitiished: — ^Held,  tJiat  the  Supreme  Con-- 
sidar  Court  had  jurisdiction  to  tnahe  the 
foregoing  orders,  that  the  voyage  was 
hroken  up  at  Constantinople,  and  that  the 
defendants  were  howid  hy  the  adjustment^ 
treating  the  damage  to  the  wheat  a^  a 
general  average  loss. 

This  was  an  action  brought  on  a  policy 
of  insurance  on  wheat  and  advances, 
valued  at  9,200^,  at  and  from  Yama  to 
Marseilles,  on  board  the  vessel  General 
CItasse.  In  the  declaration  the  plaintifib 
sought  to  recover — first,  a  general  average 
loss ;  secondly,  a  total  loss ;  and  thirdly, 
a  loss  under  the  suing  and  labouring 
clause  in  the  policy  contaiDed.  The  de- 
fendants paid  into  Court  the  sum  of  1102., 
which  sum  the  plaintiffs  denied  to  be 
sufiicient  to  satisfy  their  claim  ;  and,  by 
the  consent  of  the  parties,  and  by  the 
order  of  Grove,  J.,  the  following  case  was 
stated  for  the  opinion  of  this  Court. 

1.  The  plaintifis  carried  on  business  as 
merchants  and  brokers  in  London  and 
Marseilles,  and  the  defendants  were  an 
insurance  company  carrying  on  business 
in  London. 

2.  In  September,  18G7,  Mr.  Sovorono, 
who  was  a  Greek  merchant  domiciled  at 
Constantinople,  and  who  was  desirous  of 
consigning  to  the  plaintiffs  at  Marseilles 
for  sale  a  cargo  of  29,156  kilos,  of  wheat 
belonging  to  him,  chartered  the  vessel, 
General  Chasse,  which  was  a  British 
vessel  belonging  to  Giuseppe  Saliba,  a 
Maltese  subject  resident  at  Constantly 
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3le,  to  carry  the  said  careo  of  wheat 
Im  Varna  to  Marseilles.    Mr.  Sovorono 
so  made  advances  to  the  master  of  the 
eneral  Ohasse,  amounting  to  the  snm  of 
49i,  le,  Od.y  on  account  of  the  fireight 
jayable  under  the  charter-party.     The 
plaintiffs   and    the  said  Sovorono  were 
jointly  interested  in  the  adventure  re- 
lating to  the  said  cargo  of  wheat. 

3.  On  the  22nd  of  November,  1867, 
the  plaintiffs  effected  with  the  defendants 
a  policy  of  insurance  for  1,000Z. ;  this 
insurance  was  declared  to  be  "  upon 
29,15G  Constantinople  kilos,  wheat  and 
advances,  valued  at  9,2002. :  general  aver- 
age as  per  foreign  statement,"  on  the 
ship  General  Ghasse,  at  and  from  Varna 
to  Marseilles,  and  it  was  also  declared  to 
bo  warranted  free  from  average  unless 
general. 

4.  On  the  Gth  of  November,  18G7,  the 
General  Ghasse^  with  the  said  cargo  of 
wheat  on  board,  sailed  from  Varna  for 
Marseilles ;  very  soon  after  leaving  port 
she  encountered  heavy  gales  and  thick 
weather,  which  continued  for  some  hours 
before  she  came  to  anchor  in  the  Bos- 
phorus,  as  hereinafter  mentioned.  In 
fair  weather  the  vessel  would  have  taken 
from  four  to  five  days  to  make  the  voyage 
to  the  Bosphorus. 

5.  On  the  7th  of  November,  during  a 
heavy  gale  from  the  north,  it  became 
necessary,  on  account  of  the  vessel  near- 
ing  land,  that  she  should  carry  a  press  of 
sail  in  order  to  prevent  her  making  fur- 
ther lee  way ;  this  was  accordingly  done, 
and  in  consequence  the  vessel  laboured 
very  much,  and  shipped  heavy  seas,  which 
carried  away  the  jolly  boat,  and  other 
parts  of  the  vesseFs  apparel  and  furniture ; 
it  was  also  found  necessary  to  throw  over- 
board sundry  articles  which  were  on  deck, 
in  order  that  the  working  of  the  ship 
might  not  be  impeded.  The  next  day 
there  was  a  strong  gale  from  the  north, 
and  as  the  vessel  got  very  near  the  land 
it  became  necessary,  for  the  safety  of  ship 
and  cargo,  that  a  still  further  press  of  sail 
should  be  carried  in  order  to  avoid  a  lee 
shore  ;  more  canvas  was  accordingly  set ; 
this  caused  the  General  Gha^se  to  strain 
very  much ;  several  of  her  sails  were 
split  and  carried  away,  and  she  soon 
sprang  a  leak;   the  leak  was  however 
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kept  under  by  pumping,  wheat  being  ooi^ 
stantly  pumped  up  with  ihe  water. 

6.  On  the  24th  of  November  the  a\ 
neral  OhassS  was  brought  to  anchor  - 
Bajuk  Linron  in  the  Bosphorus ;  and  • 
the  following  day,  having  been  taken 
tow  by  a  st^m  tug,  which  it  was  n 
sary  to  employ  by  reason  of  the  vess* 
damaged  and  disabled  condition,  she 
brought  to  anchor  at  Tophate  in  the 
of  Constantinople. 

7.  On  the  27th  of  November  the 
of  the  General  Ohasse  petitioned  the  J 
of  Her  Majesty's  Supreme  Consular 
of  Constantinople  to  appoint  surveyo 
survey  the  vessel,  and  accordingly 
veyors  were  appointed  by  the  Court, 
on  the  28th  of  November,  1867,  s 
the  vessel,  in  the  presence  of  the 
Giuseppe  SoHba,  her  owner,  anS  _^ 
Sovorono,  and  recommended  thi4»-i&  ^ 
voyage  of  the  vessel  should  end  a%;  Con, 
stantinople,  and  that  the  cargo  of  '^^heai 
should  be  sold  by  public  auction  for  tlie 
benefit  of  all  concerned;  thereupon  the 
master  petitioned  the  Court  that  an  orti^ 
might  be  made  for  the  immediate  sal^  ^ 
the  cargo  by  public  auction,  and  i^-^ 
order  was  made  on  the  same  day. 

8.  On  the  2nd  of  December  Ponrtu^ 
Jourdain,  agent  of  tho  Assurances  Ma^ 
times  de  France,  prayed  the  said  CmC^ 
for  leave  to  intervene  in  the  proceeding^ 
on  the  ground  that  the  cargo  was  insure 
in  his  company ;  such  leave  was  accor 
ingly  granted  to  him,  and  upon  his  apy 
cation  the  sale  of  the  cargo  was  suspend 
and  a  fresh  survey  ordered  by  the  Co 

9.  On  the  7th  of  December  Mr.  H 
Lamb  petitioned  the  said  Court  for  ' 
to  intervene  in  the  proceedings,  as  ( 
for  the  Maltese  underwriters,  and 
was  granted  to  him  on  the   same 
also  Mr.  Hopper,  Lloyd's  agent,  adf 

a  petition  to  the  said  Court,  stati? 
he  approved  of  the  steps  taken 
Jourdain,   and   praying  that,    a/ 
for  Lloyds*,  he  might  attend  t' 
survey ;    and   his  prayer   was 
granted. 

10.  On  the  10th  of  December 
survey  took  place  in  the  prese 
surveyors    and    Messrs.    Jouj 
Hopper.     It  was  found  that 
fifth  part  of  the  cargo  of 
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22.  The  defendants  contended  that  they 
were  not  liable  in  respect  of  any  damage  to 
the  wheat,  and  that  they  had  paid  enoagh 
money  into  Court  to  cover  the  plaintiffs* 
claim  in  respect  of  all  items  contained  in 
the  said  average  adjustment,  with  the  ex- 
ception of  the  item  representing  the  da- 
mage to  the  wheat. 

23.  The  Court  was  to  be  at  liberty  to 
draw  inferences  of  fact. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  defendants  were 
or  were  not  liable  as  aforesaid  to  pay  the 
plaintiffs  a  sum  exceeding  that  paid  into 
Court. 

Amongst  the  documents  marked  B.  re- 
ferred to  in  the  20  th  paragraph  was  an 
order  in  council  dated  the  30  th  of  No- 
vember, 18G4,  relating  to  her  Majesty's 
Consular  Courts  in  the  Ottoman  domi- 
nions and  containing  the  following  pro- 
visions : 

"  7.  Subject  to  the  other  provisions  of 
this  order,  the  civil  and  criminal  jurisdic- 
tion aforesaid  shall,  as  far  as  circum- 
stances admit,  be  exercised  upon  the  prin- 
ciples of  and  in  conformity  with  the  com- 
mon law,  tlie  rules  of  equity,  the  statute 
law,  and  other  law,  for  the  time  being  in 
force  in  and  for  England,  and  with  the 
powers  vested  in  and  pursuant  to  the 
course  of  procedure  and  practice  observed 
by  and  before  Courts  of  justice  and  jus- 
tices of  the  peace  in  England,  according 
to  their  respective  jurisdiction  and  author- 
ities. 

"  8.  Nothing  in  this  order  shall  be 
deemed  to  deprive  her  Majesty's  consular 
officers  of  the  right  to  observe  and  to  en- 
force the  observance  of  any  reasonable 
custom  obtaining  within  the  Ottoman 
dominions  or  to  deprive  any  person  of  the 
benefit  thereof,  except  where  this  order 
contains  some  express  and  specific  provi- 
sion iQCompatible  with  the  observance  of 
such  custom." 

Wathin  Willianis  {MacLeod  with  him) 
(on  June  1),  for  the  plaintiffs. — Harris  v. 
Scarattianga  (1),  and  Hendricks  v.  The 
Australasian  Insurance  Company  (2),  are 

(1)  41  Law  J.  Rep.  (n.s.)  C.P.  170;  s.  c.  Law 
Rop.  7  O.P.  481. 

(2)  Law  Rep.  0  C.P.  460 ;  s.  c.  ante,  188. 
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conclusive  in  the  plaintiffs*  BGhYOiir.  D 
enson  v.  Jardine  (3)  is  not  against 
plaintiffs  ;  that  decision,  so  far  as  it  i 
levant  to  the  present  case,  establishes 
a  custom  cannot  control  the  express 
of  a  contract.  The  injury  sostaine 
the  plaintiffs  was  not  a  general 
loss  according  to  English  law  ;  it 
particular  average  loss,  and  the  ^o^* 
upon  the  cargo  was  warranted  fred  ^^^ 
average  unless  general;  but  the  defendazit 
were  to  be  bound  by  a  foreign  statemesv^ 
and  a  loss  by  general  average  is  to  bec&I^^- 
lated  between  the  owner  o£  the  ship  3^ 
the  owner  of  the  goods  according  to  ^^® 
law  of  the  port  of  discharge — Simond^  ^' 
White  (4).  FletcJier  v.  Alexander  (5)  sh^  ^ 
that  in  ascertaining  the  general  aven^^^* 
contribution  to  be  paid  by  the  shipowi 
in  respect  of  goods  jettisoned,  the  V8u 
of  such  goods  is  to  be  taken  to  be 
sum  which  it  may  fairly  be  assumed 
would  have  been  woi-th  to  the  owneir' 
the  port  of  adjustment.  This  princi_ 
establishes  that  the  adjustment  was  {► 
perly  made  at  Constantinople.  In  TTor""*' 
y.  Storey  (6), Parke  B.,  said—"  The  o 
discharges  his  duty  if  he  sails  with  a  s 
worthy  vessel,  and  therefore,  if  the  v( 
is  afterwards  damaged  by  perils  of 
seas,  he  is  not  bound  to  repair  it." 
sell  the  damaged  wheat  was  a  reafiona 
course  to  take  and  therefore  was  just^^^ 
able — Blasco  v.  Flei^iher  (7).  The  owr:::^ 
of  the  General  Ohasse  was  justified 
abandoning  the  voyage — De  Cuadra 
Swann  (8).  The  judgment  of  the  Cc^ 
sular  Court  at  Constantinople  was  cc^ 
elusive  as  to  the  rights  of  the  partie^^ 
Messina  v.  Fetrococchino  (9). 

0.  P.  Butt  (J.  C.  Mathew  with  him),  ^ 
the  defendants. — The  opiniofi  express 


(3)  37  Law  J.  Rep.  (n.s.)  CJ>.  321 ;  s.  c 
Rep.  3  C.P.  630. 

(4)  2  B.  &  C.  805 ;  8.  c.  2  Law  J.  Rep. 
159. 

(5)  37  Law  J.  Rep.  {s.s.)  C.P.  193 ;  s.  c. 
Rep.  3  C.P.  375. 

(6)  11  Exch.  Rep.  427;  s.  c.  26  Law  J. 
(n.s.)  Exch.  1. 

(7)  14  Com.  B.  Rep.  N.S.  147;  s.c  32 
J.  Rep.  (n.s.)  C.P.  284. 

(8)  16  Com.  B.  Rep.  N.S.  772. 

(0)  41  Law  J.  Rep.  (n.s.)  P.O.  27 ;  6.  c  Xfi- 
Rep.  4  P.C.  144. 


I 


TRINITT  TERM,  1874. 


343 


8  B.,  in  Worms  v.  Storey  (6)  ia 
ions  oonclnsion,  and  moreover  is 
n  ohiier  dictum.  The  case  does 
am  a  statement  that  it  was  im- 
bo  repair  the  General  Ghaase  so  as 

•  her  fit  for  the  voyage  to  Mar- 
id  in  point  of  fact  she  was  made 
7  in  a  reasonable  time;  and  be- 

plaintifis  can  sncceed  npon  an 
adjustment  made  at  Constanti- 
intermediate  port,  it  is  necessary 
to  prove  that  the  vessel  could 
aado  fit  to  go  to  Marseilles,  her 
lischarge.  The  liability  to  pay 
verage  depends  npon  the  arrival 
[venture  at  the  port  of  destina- 
this  case  the  Oeneral  Chasse  got 
T  than  Constantinople.  It  may 
nded  for  the  plaintifis  that  the 
fche  Consular  Court  was  obtained 
at,  and  is  therefore  in  any  point 
alid ;  but  Power  v.  Whitmore  (10) 
it  strong  evidence  of  jurisdiction 
gn  Court  must  be  given,  before 
the  kind  mentiooed  in  the  case 
i-ecognised  in  England.  By  the 
m  to  pay  general  average  accord- 

*  foreign  statement,"  the  defend- 
•ely  undertook  to  indemnify  the 

against  any  loss  which  they 
istain  by  reason  of  having  to 
3y  to  other  persons  under  an  ad- 

abroad.     The    defendants  did 
I  themselves   to   pay   for  what 
djusters  might  consider  a  general 
loss. 
I  Williams  replied. 

Our,  adv,  vult, 

idgment  of  the  Court  (11)  was 
,  on  July  8,  by 

yOLEBiDGE,  C.J. — This  was  an  ac- 
policy  of  insurance  on  a  cargo 
i.  The  ship,  being  disabled,  and 
the  cargo  damaged,  put  into 
inople.  Proceedings  were  taken 
>nsular  Court  there,  the  result  of 
is  that  by  the  order  of  the  Court 
aged  portion  was  sold  and  the 

Sf.  &  S.  141. 

pd  Coleridgo,    C.J. ;    Mellor,  J.;    and 


sound  portion  transhipped.  The  entire 
cargo  belonged  to  the  plaintiffs.  An  ad- 
justment of  average  was  by  order  of  the 
Consular  Court  made  at  Constantinople, 
in  which  the  average  adjuster  treated  the 
damage  to  the  wheat  as  general  average. 
The  policy  contained  the  words,  "  general 
average  as  per  foreign  statement,''  and 
**  free  from  average  unless  general."  The 
defendants  have  paid  into  Court  sufficient 
to  cover  the  plaintiffs'  claim  on  all  the 
items  of  the  average  adjustment  except 
the  item  for  damage  to  the  wheat ;  this 
claim  they  deny  their  liability  to  pay. 

They  relied  mainly  upon  three  points. 
First,  that  the  Consular  Court  at  Con- 
stantinople had  no  jurisdiction  to  make 
the  orders  which  were  made  in  this  case. 
Second,  that  the  voyage  was  not  neces- 
sarily broken  up  at  Constantinople,  and 
that  the  average  should  have  been  ad- 
justed by  an  adjuster  at  Marseilles  after 
the  arrival  of  the  ship  and  goods  in  safety 
there.  Third,  that  the  words,  "  free  from 
average  unless  general,"  were  intended 
expressly  to  exclude  such  an  item  as  the 
one  in  dispute,  which  by  the  law  of  Eng- 
land would  not  be  a  general  average  loss 
at  all. 

By  the  23rd  paragraph  of  the  case  the 
Court  is  to  draw  inferences  of  fact,  and 
this  enables  us  easily,  and,  as  we  think 
satisfactorily,  to  dispose  of  the  first  two 
points  in  the  case.  We  are  clearly  of 
opinion,  upon  the  facts  stated  in  the  case, 
that  the  Court  at  Constantinople  must  be 
taken  to  have  had  jurisdiction  to  make 
the  orders  which  it  did,  and  which  were 
acquiesced  in  at  the  time.  We  are  also 
clearly  of  opinion  upon  the  facts  found  in 
the  case  that  it  must  be  taken  that  the 
voyage  was  necessarily  broken  up  at  Con- 
stantinople. 

Some  reliance  was  placed  in  argument 
upon  the  fact  that  the  law  of  Marseille, 
the  port  of  ultimate  destination,  was  the 
same  on  the  subject  of  general  average 
as  the  law  of  Constantinople ;  but  this 
fact  alone  would  not  be  conclusive  of  the 
subject,  and  we  notice  it  only  to  shew 
that  we  have  not  overlooked  it. 

There  remains  only  tha  question  upon 
the  true  construction  of  the  policy,  and 
with  respect  to  this  the  cases  of  Harris  v. 
Bcaramauga    (1)  and  Hendricks  v.   The 
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AiistraUman  Insv/rance  Oompant/  (2)  'ap- 
pear to  us  to  be  nndistingaifihable.  The 
latter  case  was  very  recently  argued  be- 
fore us,  and  we  adhere  to  the  opinion 
we  then  expressed.  We  think,  therefore, 
that  there  should  be 

Judgment  for  the  plaintiff. 


Attorneys  —  W.  Nash,  for  plaintifik;    Waltons, 
Bubb  &  Walton,  for  defendants. 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Error  from  the  Court  of  Common  Pleas,) 


1874 
June  15 


r  THE     CITY 

'k  <      (limite 

'  L      M*LEAN. 


DISCOUNT      COMPANY 
LIMITED    AND     EEDUCED)    V. 


Principal  and  Surety  —  Appropriation 
by  Creditor — Presumption  of  Payment  by 
Principal  Debtor, 

Tlie  plaintiffs  had  had  discount  tra/nS" 
actions  with  S.,  who  applied  to  them,  for  an 
advance  of  6,000Z. ;  the  plaintiffs  agreed  to 
lend  him  that  sum  upon  a  guarantee,  and 
on  the  3rd  of  May,  1867,  the  defendant  be^ 
came  swrety  for  a  portion  of  the  amount 
required.  The  plaintiffs  advanced  5,000Z. 
to  8. J  and  subsequently  discounted  bills  to 
a  large  extent  for  him;  when  the  bills 
which  he  brought  were  discounted,  the 
plaintiffs  credited  him  with  the  amiount 
thereof  in  their  ledger,  and  then  re-dis* 
cownted  the  same.  This  method  was 
adopted  in  order  to  keep  the  plaintiffs  oul 
of  cash  advances,  Sometvmes  when  the 
plaintiffs  discounted  bills  for  S,,  the  trans^ 
action  was  not  entered  upon  tJieir  ledger. 
If  the  discounted  bills  were  not  paid  at 
maturity  by  the  acceptors  or  by  8,,  arid 
were  paid  by  the  plaintiffs,  the  amount  was 
debited  to  8,  According  to  the  plaintiffs* 
ledger,  between  the  Sih  of  May  and  the  12th 
of  June,  1867,  8,  was  credited  ^^by  bills  dis" 
counted  "  with  various  sums,  amounting  in 
the  whole  to  more  than  6,0001,  It  appeared 
from  the  books  of  the  plaintiffs  that  from 
May,  1867,  to  December,  1868,  the  accotmts 


were  m/ide  up,  and  sometimes  shewed  onUf 
a  small  balance^against  8,,  e,g,,  at  the  end 
of  1867,  a  balance  against  him  of  27dL, 
and  at  the  end  of  June,  1868,  of  1,060Z. ; 
but  in  December,  1868,  the  accoitnt  shewed 
a  balance  against  hvm  of  27,7042.  The 
foregoing  balances  in  1867  and  June,  1868, 
were  arrived  at  by  taking  into  account  the 
sums  on  the  credit  side,  which  represented 
the  amount  of  the  biUs  less  interest  and 
commission  for  discount  which  were  ewr» 
rent  at  the  date  of  tits  balance  being  struck, 
and  of  promissory  notes  of  8.,  some  cf 
which  bUls  and  promissory  notes  were  nit 
paid  at  maturity,  and  were  included  in  the 
ultimate  balance  of  27,704>l.  against  fif. 
The  plaintiffs  from  time  to  time  during 
1867  and  1868  sent  to  8,  accounts,  whu^ 
were  copies  of  their  ledger,  and  thus  shewed 
the  above  balances.  The  bills  discounted 
with  the  plaintiffs  by  8,  al  the  time  of  the 
loan  of  5,0002.  were  renewed  and  were 
never  paid,  and  that  su7n  was  never  ligni^ 
dated.  In  December,  1868,  8,  became 
bankrupt : — Held,  that  the  plaintiffs  had 
not  appropriated  the  bills  discounted  by  8. 
after  the  loan  of  6,0001,  in  payment  thereof, 
and  that  as  the  loan  to  8.  had  never  been 
paid  by  him,  the  defendant  was  liable  to 
the  plaintiffs  upon  his  guarantee  after  8.  ^ 
had  become  bankrupt. 


The  Court  of  Common  Pleas  bayiD^^ 
given  judgment  for  the  plaintiffs  herein, 
Uie  de&ndant  lNX)ught  error  to  this  Cour(#-3 
and  the  following  are  the  material  para^K- 
graphs  of  the  Special  Case  stated  for  ih^iM^ 
opinion  of  the  Court  below. 

3.  Between  November,  1865,  and  Maj^c 
1867,  the  plaintiffs  had  discounted  in  thud 
way  of  their  business  certain  bills  for  ^i 
Mr.  Henry  Southgate,  trading  as  M 
Henry  Southgate  &  Co. ;  and  at  the  ti 
when  the  guarantee  hereinafter  set  foi'LtTx. 
was  entered  into,  Mr.  Henry  Southgat^Ji 
trading  as  Henry  Southgate  &  Co.,  ws 
indebted  to  the  plaintiff  in  disoooK 
transactions  about  208Z. 

4.  He  was  also  then  indebted  to  tiT^ 
plaintiffs  in  about  1,6602.   on 
transactions  carried  on  by  him  when  T 
traded  as  Southgate  &  Barrett,  which  I 
had  done  previous  te  November,  186 
and  this  latter  amount  (as  well 
sum  of  about  2082.  mentioned  in 


J 
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Southgiaiie  &  Co.,  as  noted  at  foot^  in 
settlement  of  your  claim  upon  them,  we 
hereby  gaarantee  the  due  payment  of  the 
said  bills,  provided  they  are  not  paid  at 
maturity  by  the  acceptors. 
"  We  are,  gentlemen, 

"  Yonr  obedient  servants, 
"  (for)  City  Discount  Company, 

"  (f|ij^6<l)     John  Cooper. 
"  To  Messrs.  Ward,  Lock  &  Tyler 

and 
^'  Messrs.  Caasell,  Fetter  &  Galpin. 

'*  Bills  referred  to  in  the  foregoing  letter 
of  the  11th  of  May — *  London,  6th  Mav, 
1867.  Ward,  Lock  &  Tyler  on  South- 
gate  &  Co.,  accepted  payaole  at  the  City 
Bank,  Ludgate  Hill — 

A  6  months'  date,  due  9th  No- 

Tember,  1867    £382  16    7 

A  0  months'  date,  due  9th  Feb- 
ruary, 1868  382  16    7 

A 12  months'  date,  due  9th  May, 

1868  382  16    7 

A  15  months'  date,  due   9th 

August,  1868    382  16    7 

An  18  months'  date,  due  9th  No- 
vember, 1868    882  16^    7 

:ei,914     3     0 


Say  nineteen  hundred  and  fourteen 
pounds  and  three  shillings.'  " 

And  on  or  about  the  times  of  the  said 
bills  becoming  due  the  plaintiffs  advanced 
to  Mr.  Soui£gate,  with  other  moneys, 
sums  with  which  he  might  have  takBii 
up,  and  as  a  fact  ho  did  take  up,  all  the 
said  bills,  and  the  sums  are  a  portion  of 
the  debt  of  27,704i.  Ss,  9d.  due  fronr 
Mr.  Southgate  to  the  plaintiffs. 

12.  After  the  3rd  of  May,  1867,  and 
between  that  date  and  December,  1868, 
when  Mr.  Southgate  stopped  payment, 
and  was  indebted  to  the  plaintiffs  on  the 
balance  of  accounts  in  a  sum  of  27,704Z. 
8^.  9d,,  the  company  in  various  sums  and 
at  different  times  advanced  to  Mr.  South - 
gate  money,  amounting  in  the  whole  to 
the  sum  of  44,7842.,  Mr.  Southgate  being 
on  several  occasions  during  that  period 
indebted  to  the  plaintiffs  in  respect  of 
advances  made  by  them  to  him  in  a  sum 
exceeding  5,000Z.  A  large  portion  of  this 
debt  of  27,7042.  8f.  9d,  was  made  up  of 
retained  and  renewed  bills  and  discounts 
and  oommissions. 


13.  During  the  same  period,  firom  the 
3rd  of  May,  1867,  to  December,  1868, 
Mr.  Southgate  discounted  with  the  plaili- 
tiffs  trade  bills  amounting  in  the  whole 
to  the  sum  of  40,3262.  5«.,  he  being  at 
the  date  of  such  discount  credited  in  the 
books  of  the  plaintiffs  with  the  amount 
of  such  bills,  less  interest  and  commis- 
sion ;  and  if  such  bills  were  paid  at  ma- 
turity to  the  plaintiffs  by  the  acoeptors, 
such  credit  remained ;  but  if  they  were 
dishonoured,  he  was  debited  with  the  foil 
amount  of  such  bills. 

14.  After  the  3rd  of  May,  1867,  another 
class  of  bills  was  also  discounted  by  Mr. 
Southgate  with  the  plaintiffs.  These  were 
bills  which  he  drew,  and  which  were  ac- 
cepted for  his  accommodation,  and  wexB 
then  discounted  by  him  with  the  plaintifBi, 
who  guaranteed  the  acceptors  against  all 
liabilities  in  respect  of  the  same,  and  who 
credited  Mr.  Southgate  at  the  tune  of  the 
discount  with  the  amount  of  the  said  bills, 
less  interest  and  commission ;  and  when 
the  same  became  due,  and  as  a  matter  of 
course  were  not  paid  either  by  Mr.  South- 
gate  or  the  acceptors,  debited  Mr.  South- 
gate  with  the  full  amount  of  the  same. 

15.  YHien  the  trade  bills  mentioned  in 
paragraph  13  were  not  paid  at  maturity, 
and  when  the  class  of  bills  set  forth  in 
paragraph  14  arrived  at,  or  were  about  to 
arrive  at  maturity,  Mr.  Southgate  took 
to  the  plaintiffs  other  bills  to  something 
like  the  same  amount,  either  trade  failla  aa 
mentioned  in  paragraph  13,  or  bills  of  tinm 
nature  mentioned  in  paragraph  14^  and  dis-' 
counted  those  with  the  plaintiffs ;  and  the 
same  mode  with  creditingand  debiting  him 
was  pursued  as  is  set  forth  in  paragraphf 
13  and  14  respectively ;  and  this  mode  of 
dealing  between  Mr.  Southgate  and  the 
plaintiffs  continued  down  to  Deoember, 
1868,  when  he  became  bankrupt. 

16.  Mr.  Southgate  took  the  dasa  of 
bills  mentioned  in  paragraph  14  to  the 
plaintiffs,  at  the  request  of  Mr.  Cooper, 
who  was  the  manager  of  the  plaintifb* 
company,  to  keep  the  company  out  of 
cash  advances,  they  re-discoundng  these 
bills  which  Mr.  Southgate  had  discounted 
with  them ;  and  the  gross  amount  of  such 
bills  was  about  14,0002. 

17.  Both  one  or  other  of  these  rhmmn 
of  bills  were  brought  as  above  by  ilr. 
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tm^a^ate  to  the  plaintifBi'  oompatij  in  December,  1868,  oontiderably  more  than 

r      -to  keep  the  company  out  of  caah  5,0002.  worth  of  the  trade  billB  had  been 

c^jcses,  and  were  brooght  from  time  to  paid. 

laving  regard  to  the  amount  of  21.  More  than  5,0002.  waa  advanoed 

T^dvanceB,  though  not  exactly  cor-  by  the  plaintiffs  to  Sonthsate  between 

»=^:^  cling  with  anch  amounts  or  with  the  8rd  of  May,  1867,  and  the  24th  of 

•Scenes  when  the  said  advances  were  September,  1867,  and  more  than  5,0002. 

>  .  between  the  24th  of  September,  1867,  and 

'-       The  advances  made  as  mentioned  December,  1868. 

kzviBgraph  12,  were  made  from  time  to  22.  It  appears  from  the  books  of  the 

i    cuid  extended  over  the  whole  period  plaintiffs  that  from  May,  1867,  to  De- 

^  ^Iie  8rd  of  May,  1867,  to  December,  cember,  1868,  the  accounts  were  made 

^•»    «nd  as  a  part  of  them  the  follow-  up  and  shewed  only  a    small    balance 

—  against  Southgate :  e.g,  at  end  of  1867 

£  a  balance  against  him  of  2732.,  and  at  the 

8th  May,  1867 500  end  of  June,  1868,  of  1,0602.  odd ;  but  at 

XOth  May,  1867 1,000  the  time  of  his  bsmkruptcy,  occurring  in 

X^ih  May,  1867 800  December,  1868,  the  account  shewed  a 

21st  May,  1867 600  balance  against  him  of  27,7042.  85.  9d. 

25th  May,  1867 250  23.  The  plaintiffs,  in  order  to  cany  out 

Slst  May,  1867 500  the  guarantee,  exerrised,  in  January,  1869, 

— ^  the  power  of  sale  contained  ii>  the  mort- 

£8,150  gftgei  and  the  premises  were  accordingly 

sold  on  the  20th  of  February,  1869,  and 

i.     which,    the    plaintiffs    contended,  the  sale  realised  the  sum  of  5002. 

^ered    the  3,0002.  mentioned    in  the  24.  And  this  action  had  been  brought 

xmte  of  the  directors  of  the  14th  of  to  recover  the  sum  of  7502.,  being  one- 

B^3r,  1867,  set  forth  in  paragraph  10  of  sixth  part  of  the  sum  of  4,5002.,  me  de- 

U9  case.     But  the  only  evidence  upon  ficiency   remaining    from    the    sum    of 

^  that  was  given  was  that  the  1,0002.  5,0002.,  afber  the  realisation  of  the  pro- 

^'"en  on  the  10th  of  May,  1867,  was  pro-  ceeds  of  the  mortgaged  premises. 

*^edly  given  to  pay  1,0002.  off  Ward,  25.  It  was  agreed  by  the  plaintiffs  and 

^^^  A  Tyler's  debt  of  2,9142.  38.,  and  the  defendant  that  the  Court  should  on 

^^ch  was    paid,   leaving    the   sum  of  the  hearing  of  the  Special  Case  be  at 

^142.  3«.  due  to  them  upon  the  South-  liberty  to  draw  inferences  of  fact. 

bills  guaranteed  by  the  plaintiffs,  as  The  question  for  the  opinion  of  this 

forth  in  paragraph  11,  and  that  at  Court  was  whether  the  defendant  was 

time  such  1,0002.  was  given  to  South-  liable  to  pay  the  aforesaid  sum  of  7502.  or 

Wte  he  handed  over  the  guarantee  to  the  any  part  thereof, 

^intiflri'  agent,  Mr.  Cooper.  The  case  in  error  came  on  before  the 

19.  About  the  time  of  the  advance  set  Court  of  Exchequer  Chamber,  upon  the 
'"^rth  in  the  last  paragraph  8,0002.  worth  6th  of  February,  1878,  when  Uie  hearing 
Chills  of  the  character  set  forth  in  para-  was  adjourned  in  order  that  certain  facte 
^aph  14  were  discounted  by  Mr.  South-  might  be  ascertained,  and  thereupon  a 
^te  with  the  company  in  order  to  cover  statement  of  additional  facts  with  refer- 
Cseee  advances,  which  bills  wore  from  ence  to  advances  and  payments  was 
tme  to  time  renewed  according  to  the  ■  drawn  up,  of  which  the  foUowing  are  the 
!)MDde  set  forth  in  paragraph  15,  and  have  material  portions : — 

lever  been  paid ;  and  on  all  advances  It  was  not  proved  that  the  guarantee. 

Hade  to  Southgate  by  plaintiffs,  bills  of  after  it  was  so  handed  over  to  the  plain- 

me  sort  or  other  were  brought  by  South-  tiffs'  agent,  as  mentioned  in  paragraph 

gate  to  the  plaintiffs  to  be  discounted  by  18  of  the  original  case,  was  ever  men- 

them  with  the  object  of  keeping  them  tioned  either  verbally  or  in  writing  be- 

oat  of  cash  advances.  tween  the  plaintiffs  and  Southgate  or  the 

20.  Between  the  3rd  of  May,  1867,  and  plaintiffs  and  defendant  nntU  the  tim^ 
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when  the  plamti£fii  sought  to  put  it  in 
foroe. 

PrevioTiBlj  to  the  date  of  the  gnar&ntee 
the  company  had  advanced  large  Bums  to 
Sonthgate  npon  disconnt  of  bills.  This 
was  their  sole  business,  and  their  mode 
of  keeping  accounts  not  only  with  Mr. 
Sonthgate,  but  with  all  their  customers 
was  this :  The  amount  of  discount  and 
commission  was  arranged  and  deducted 
firom  the  nominal  amount  of  the  bills ; 
this  transaction  was  entered  in  the  day- 
book. If  the  total  amount  of  the  balance 
was  then  and  there  received  and  taken 
away  by  the  customer,  the  transaction 
was  frequently  not  entered  in  the  ledger 
at  all.  If  part  only  was  taken,  then  the 
amount  left  and  not  then  received  was 
entered  to  his  credit  in  the  ledger,  and 
when  that  amount  was  afberwardB  taken 
np  by  the  customer  and  was  paid  to  him, 
the  amount  was  then  debited  to  him  in 
the  books.  If  the  balance,  after  deducting 
discount  and  commissions,  was  not  then 
taken  up,  the  whole  amount  of  the 
balance  was  credited  to  the  customer  in 
the  ledger,  and  as  and  when  the  customer 
received  the  advance,  which  was  usually 
within  a  day  or  two,  the  amounts  so  paid 
and  received  were  entered  in  the  ledger. 
If  the  discounted  bills  were  not  paid  at 
maturity  by  the  acceptor  or  the  customer, 
and  were  paid  by  the  plaintififs,  the  amount 
was  debited  to  the  customer,  as  stated  in 
paragraph  18. 

Sometimes  the  customer  came  to  the 
manager  and  told  him  that  he  intended 
to  bring  bills  for  discount,  and  requested 
an  advance  by  anticipation.  This  ad- 
vance was  then  debited  to  him  in  the 
ledger,  and  when  the  bills  were  brought 
he  was  credited  with  their  nominal 
amount,  less  the  interest  and  commission 
as  above  mentioned. 

Nothing  was  said  at  the  time  of  the 
loan  being  negotiated  as  to  the  rate  of 
interest  to  be  charged  on  the  advance.  As 
the  bills  were  brought  the  terms  of  in- 
terest and  commission  were  arranged,  as 
had  been  done  on  previous  discount 
transactions  before  the  date  of  the 
guarantee. 

Sonthgate  endorsed  to  the  plaintiffs  all 
bills  brought  by  him  for  discount  of  both 
classes  mentioned  in  paragraphs  13  and 


14  of  the  original  caae;  and  the  plaintifBi 
either  by  endaraement  or  goarantee 
became  responsible  in  their  tam  to  sub- 
sequent paraes  for  all  billB  which  pasaod 
out  of  their  hands. 

The  balances  mentioned  in  paragraph 
22  were  arrived  at  by  taking  into  aooonnt 
the  sums  on  the  ci^Bdit  side,  which  re- 
presented the  amount  of  the  Inlla  less 
interest  and  commission  for  disoonnt^ 
which  were  current  at  the  date  of  the 
balance  being  struck,  and  of  pronuBsory 
notes  of  Sonthgate,  some  of  which  bills 
and  notes  were  not  paid  at  matnrihr,  and 
were  included  in  the  balance  of  27,7042. 
against  Sonthgate.  The  plaintiffs  from 
time  to  time  during  1867  and  1868  sent 
to  Southffate  accounts,  which  were  copies 
of  their  ledger,  and  which  thna  shewed 
the  above  balances. 

Among  certain  documents  annexed  to 
the  statement  of  additional  flsusts  was  an 
extract  from  the  plaintifis'  ledger,  which 
shewed  that  between  the  8th  of  May 
the  12th  of  June,  1867,  Sonthgate 
been  credited  ''  by  bills  discounted  "  wii 
various  sams  amounting  in  the  whole 
5,763^.  198.  6d. 


Joseph  Broum  (0.  /.  Thrupp  with  hi 
for  the  defendant  in  the  Court  below. 
The  defendant  is  entitled  to  succeed 
the  ground  that  the  plainti£b  have 
paid  the  sum  guaranteed  by  him. 
books  clearly  shew  that  they  have  elec*^ 
to  appropriate  the  amounts  received  fir 
the  principal  debtor  in  liquidation  of  ^ 
liability  under  the  guarantee.     They 
the  option  to  extinguish  the  debt  w! 
the  defendant  was  liable  to  discharge,  i 
having  taken  that  course  they  can 
now  recede  from  it — OlayUm^s  Oase  | 
If  a  payee  has  made  an  act  of  approp^* 
tion  which  he  has  oommunicatea  to 
payer,  he  cannot  set  up  against  it  a  SE 
sequent  act  of  appropriation — Boimi^ 
V.  Furchas  (2),  and  it  appears  from 
additional  sti^ment  of  facts  that 
plaintiffs  sent  to  Sonthgate  copies  of 
ledger  shewing  that  the  guaranteed 
was  satisfied.  They  cannot  now  alter 


(1)  1  Mer.  585 ;  t.  c  Tadoz^s  L.  C.  on 
tile  Law  1. 


J, 
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(2)  2  B.  &  AU.  39, 
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poflitioii,  when  he  has  become  insolvent^ 
tnd  firom  this  csiroamBtaiioe  Simson  v. 
hghcLm  (8)  is  not  an  aathority  agarnst 
ihe  oonientioh  on  behalf  of  the  defendant. 
The  conduct  of  the  parties  does  not  raise 
the  izi£erence  that  it  was  intended  to  keep 
on  foot  the  raaranteed  debt,  and  there- 
fore the  pjaintifb  cannot  relj  upon 
Eenniker  v.  Wigg  (4).  It  follows  from 
Laing  v.  Campbell  (5)  that  the  sabse- 
qnent  credits  must  be  applied  to  the  dis- 
charge of  the  earliest  debt. 

f  Blackbubn,  J. — In  Laing  v.  Gamp' 
hell  (5)  the  parties  were  changed,  a  new 
firm,  was  established.  A  different  prin- 
ciple applied.] 

K'o  doubt  by  the  consent  of  all  parties  the 
dealJTigs  with  the  debtor  before  and  after 
ti&e  dissolution  of  partnership  were 
treated  as  one  transaction.  It  is,  neyer- 
iheless,  a  much  stronger  case  than  the 
Pr'OBent. 

[Blackbubh,  J. — I  am  not  of  that 
^pi^on.  Clkasbt,  B. — Has  not  the 
^otrine  as  to  appropriation  of  payments 
''^oxi  discussed  m  cases  relating  to  the 
8fc«*ute  of  Hmitations  ?] 

^Utlls  y.  Fowhes  (6)  is  a  case  where  a 
4^^^tion  arose  as  to  the  right  of  a  creditor 
A  ?PP^7  payments  on  account  in  liqui- 
^^*ion  of  debts  barred  by  the  statute. 
^■^^  principal  debtor,  Sonthgate,  assented 
*^  t^he  appropriation  and  the  plaintiffs  are 
*»xind  by  it. 

,-^-  Meadows  White  (English  Harrison 
?^^«h  him),  for  the  plaintiffs  in  the  Court 
jI^^ow,  was  not  called  upon  ta  argue.  He 
*|^^^iitted  that  certain  items  must  be 
"^"^ck  off  the  amount  claimed  in  the 
f5^^oii,  and  that  the  plaintiffs  were  en- 
*»ttea  only  to  the  sum  of  560Z. 

^m    ^^AJfWiLL,  B. — We  all  are  of  opinion 

2i^^^  the  judgment  of  the  Court  of  Common 

1^^^  must  be  affirmed  for  the  reduced 


£k  --'^uit  now  claimed  by  the  plaintiffs 
^??"^tigh  their  counsel.  We  can  decide 
1^^^  case  upon  the  footing  that  the  docu- 
™^^t,  dated  the  8rd  of  May,  1867,  was 
^J^^  a  continuing  guarantee.  We  may 
this  case  as  it  it  were  an  action  be- 


^^^Qn  the  plaintiffs  and    the    principal 

^^otor.    In  such  an  action  would  South- 

^te  \jQ  entitled  to  say,  that  he  has  paid 

^^   plaintiffk  the  sum  sought  to  be  re- 


covered from  the  present  defendant, 
McLean  ?  I  quite  agree  with  the  cases 
cited,  in  which  the  parties  have  been 
changed  either  by  death  or  by  the  creation 
of  a  new  firm ;  but  we  must  decide  every 
case  according  to  its  own  circumstances. 
It  is  impossible  for  us  to  hold  that  South- 
gate  would  before  his  insolvency  have  been 
entitled  to  demand  from  the  plaintiffs 
the  return  of  any  securities  deposited  with 
them  on  account  of  the  guaranteed  debt :  it 
would  have  been  contrary  to  the  intention 
of  the  parties  in  entering  upon  the  con- 
tract. By  the  terms  of  the  guarantee  it 
was  to  last  for  a  period  not  exceeding 
two  years  from  its  date,  but  according 
to  the  construction  of  ^e  defendant  it 
would  have  speedily  become  inoperative. 
It  was  intended  to  cover  discount  trans- 
actions, for  trade-bills  usually  do  not  re- 
quire a  guarantee.  The  question  would 
have  been  too  clear  for  arg^ument  by  the 
defendant,  if  the  plaintifis  had  kept  their 
books  in  a  more  convenient  form :  the 
fallacy  of  the  contention  for  him  would 
have  been  too  transparent  to  admit  of 
discussion.  The  nature  of  the  original 
transaction  remains  unaffected  by  what 
has  subsequently  happened.  The  plaintiffs 
kept  their  accounts  in  the  method  de- 
scribed in  the  statements  before  us  for 
the  purpose  of  shewing  what  would  be 
the  balance  if  all  the  securities  held  by 
them  were  realised  at  their  supposed 
value :  but  no  book-keeping  arrangements 
can  alter  the  legal  position  of  the 
parties. 

Blackburn,  J.  [after  stating  the  facts, 
proceeded  as  follows]. — It  has  been  con- 
tended on  behalf  of  the  defendant  that 
the  whole  of  the  guaranteed  debt  has 
been  paid  off,  because  after  the  advances 
by  the  plaintiffs  more  than  5,0002.  worth 
of  trade  bills  delivered  by  Southgate  to 
them  have  been  paid.  It  has  been  urged 
that  by  the  doctrine  as  to  the  appropria- 
tion of  payments,  or  at  least  by  inference 
of  law,  the  advances  must  be  deemed  to 
have  been  liquidated.     The  rule  of  law 

(3)  2  B.  &  0.  65;  s.  c  1  Law  J.  Bep.  E.B. 
284. 

[4)  4  Q.B.  Bep.  792. 
6)  86  Beav.  3. 
6)  5  Bing.  N.C.  455 ;  8.  c.  8  Law  J.  Bop.  (k.s.) 

Oi».  276. 
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is  that  when  a  debtor  pays  money  to  a 
creditor  to  whom  he  owes  several  snms, 
he  may  direct  the  appropriation  of  it  to 
any  specified  debt ;  but  if  he  omits  to  do 
so,  the  creditor  may  appropriate  the  pay- 
ment as  he  thinks  fit,  as  was  decided  m 
Simeon  y.  Ingham  (8)  and  Mills  y. 
Fowhea  (6).  In  the  former  case  Best,  J., 
seemed  to  think  that  the  appropriation 
must  be  made  within  a  reasonable  time, 
but  other  authorities  shew  that  it  may  be 
made  at  any  time.  Has  the  creditors* 
option  to  appropriate  been  exercised  in 
the  present  case?  It  is  said  that  when  a 
balance  was  stmck  between  the  plaintiffs 
and  Southgate,  a  fresh  start  was  made 
in  the  transactions  existing  between 
them.  I  do  not  quite  agree  with  that. 
Olayton^a  Case  (1)  related  to  a  change  of 
parties  by  death.  That  circumstance  does 
not  present  itself  here.  The  question  is, 
whether  there  was  a  change  in  the  re- 
lationship existing  between  the  plaintiffs 
and  Southgate  as  to  the  guaranteed  debt? 
Now  it  is  to  bo  recollected  that  the 
plaintiffs  held  security,  and  it  is  not 
to  be  assumed  that  they  would  be  will- 
ine  to  appropriate  payments  made  by  the 
prmcipal  debtor  to  the  liquidation  of  the 
amount  which  was  secured  to  them  by 
the  defendant  and  other  persons.  No  con- 
clusion can  be  drawn  that  the  plaintiffs 
intended  to  absolve  the  parties  to  the 
guarantee  of  the  3rd  of  May,  1867.  Upon 
this  matter  we  can  derive  assistance  from 
Henniker  v.  Wigg  (4).  That  case  shews 
that  there  must  be  evidence  of  appro- 
priation of  payments  in  discharge  of  a 
guaranteed  debt.  It  was  a  judgment  of 
Sie  Court  of  Queen's  Bench  delivered  by 
Lord  Denman,  C.J.,  and  the  view  taken 
by  the  Judges  was  founded  upon  good 
sense.  The  facts  of  the  present  case 
establish  that  there  was  no  appropriation 
by  the  plaintiffs  in  exoneration  of  the 
defendant's  liability.  There  never  was  a 
time  when  the  loan  of  5,0002.  could  be 
said  to  have  been  paid.  The  plaintiffs 
never  were  bound  to  admit  that  South- 
gate  was  discharged  from  liability. 

Mellob,  J.,  concurred. 

Cleasbt,  B. — As  the  facts  stand,  I 
agree  with  the  other  members  of  the 
Court.  The  rendering  to  Southgate  of 
the  accounts  copied  firom  the  plaintifb' 


ledger  might  be  evidence  of  appropriation 
by  the  plaintiffs  of  payments  uy  him  in 
discharge  of  the  guaranteed  loan.  Bat^ 
as  appears  from  paragraph  14^  the  plain- 
tiffs credited  Southgate  with  the  amonnt 
of  acconmiodation  bills :  how  can  an  un- 
real transaction  of  that  kind  be  deemed 
to  be  payment  ?  And  the  statements  in 
the  case  and  the  additional  &ct8  shew 
that  trade  bills  were  treated  upon  a 
similar  footing. 

Abchibald,  J.,  and  Axphlett,  B.,  con- 
curred. 

Judgment  affirmed. ' 


Attorneys — Qeorge  Booth,  for  appeUant ;  Hener 
&  Mercer,  for  respoQaentB. 


1874. 
June  2 


,4.} 


HALLIDAT  V.  EABBIS. 


Bankruptcy — Bankruptcy  Act,  1869,  32  , 
8r  33  Vict  c.  71.  8.  72— County  Oouf^--  ^ 
Admiralty  Jurisdiction — Prohibition  tore^^^ 
strain  Admiralty  Proceedings. 

H,y  who  icas  a  debtor  to  the  hanhm^^ 
estate  of  0.,  a  bankrupt,  seized  in  the 
Admiralty  Oourt  at  oierra  Leone  a  vesse- 
which  formed  part  of  the  bankrupfs 
for  a  debt  claimed  to  be  due  to  him  for 
eessaries  supplied  to  such  ship^  and  t 
wpon  the  trustee  in  bankruptcy  ofO.  ohtamOi^L. 
an  interim  injunction  from  the  Ooun^^ 
Court  of  Manchester,  in  which  0*8 
ruptcy  proceedings  had  been  instiiuiedy 
restrain  H,  from  prosecuting  his  suit  in 
Vice-Admiralty  Oourt  ai  Sierra  I/eonSy 
pending  the  continuance  of  such  injuncUoi^r^ 
issues  were  directed  by  the  Judge  of 
County  Oourt  to  be  tried  before  hiniy  as 
whether  H.  had  a  lien  on  such  ship  far  n 
eessaries.  Upon  an  application  oy  H.f^ 
a  prohibition  to  prohibU  such  Oouniy  d 
proceedings, — Held,  thai  the  Oouniy  Oi 
Judge  had  jurisdiction  under  section  72 
the  Bankruptcy  Act,  1869  (32  4*  33  Fw 
c.  71),  to  grant  the  injun^ion  and  to 
such  issues,  if  he  deemed  it  expedient  to 
so  for  the  purpose  of  doing  complete^ 
or  making  a  compMe  dlsMMMn  of 
bankrupt* 8  property f  and  that  iftueh  Oom^^^ 
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was  impropetiyexerciging  its  jurisdiction  in 
the  matter,  the  remedy  ofH.  was  by  appeal 
to  the  Court  of  Appeal  in  Bankruptcy. 

• 

Tills  was  a  role,  calling  on  the  Judge 
of  the  County  Court  of  Manchester  and 
the   plaintifir,  James   Halliday,  to    shew 
cause,  respectively,  why  a  writ  of  pro- 
hibition should  not  issue  to  prevent  the 
said  Judge  from  ^irther  proceeding  with 
the  cause  in  the  said  Court,  wherein  the 
said  James  Halliday,  as  trustee  of  the  pro- 
perty of  Child,  Mills  &  Co.  was  plaintiff, 
and  the  said  John  Myer  Harris  was  de- 
fendant, on  the  grounds — First,  that  the 
parties  were  beyond  the  jurisdiction ;  and, 
secondly,  that  the  subject  matter  was 
altogether  beyond  the  jurisdiction  of  that 
Court. 

It  appeared  from  the  affidavits,  that 
^he  said  Child,  Mills  &  Co.  filed  their  pe- 
tition for  the  liquidation  of  their  affairs 
oil  the  13th  of  December,  1872,  and  that 
the    said  J.  Halliday  was  appointed  the 
*^*"Uatee  under  the  said  liquidation  pro- 
^^^edings,  and  that  as  such  trustee  he  had 
^  olaim  against  the  said  John  M.  Harris, 
^^^ich,  by  an  arrangement  between  them, 
^^me  to  in  April,  1873,  was  settled  at 
^^.OOOZ.,  to  be  paid  by  the  said  J.  M. 
according  to  the  terms  of  such 
_  ment.    At  that  time  the  said  J. 
-•    Harris  had  a  claim  against  a  steam 
Boel,  the  Sir  AHhivr  Kennedy^  which  had 
longed  to  the  bankrupts,  Child,  Mills  & 
^•,  but  which  claim  was  excluded  from 
,  d  arrangement,  because  it  was  then  con- 
sidered that  the  said  J.  Halliday  had  no 
^^torest,  as  such  trustee,  in  the  vessel,  as 
^^e  was  fuUy  mortgaged.     The  said  J. 
'halliday,  however,  afterwards  got  rid  of 
^^  mortgages,  and,  as  such  trustee,  be- 
^^^me    the  registered  owner  of  the   Sir 
Arthur  Kennedy f  when,  in  January,  1874, 
^]^>he  said  J.  Hsuris  caused  such  vessel  to 
'^  arrested  in  tiie  Vice- Admiralty  Court 
^f  Sierra  Leone,  for  a  debt  of  3,500L, 
^luch  he  claimed  to  be  due  to  him  for 
^^eoessaries  supplied  to  her  since  the  ap- 
lH>intinent  of  the  said  J.  Halliday  as  such 


On  the  7th  of  February,  1874,  the 
^i^d  J.  Halliday  obtained  an  interim 
^jmiction  from  uie  County  Court  of  Man- 
^^hester,  in  which  the   proceedings   for 


liquidation  of  Child,  Mills  &  Co.  had 
been  instituted,  to  restrain  the  said  J.  M. 
Harris  from  further  proceeding  with  his 
suit  in  the  Vice-Admiralty  Court  of 
Sierra  Leone,  and  ultimately,  after  argn<s 
ment  by  counsel  on  both  sides,  the  said 
County  Court  made  an  order  continuing 
the  injunction,  and  directing  issues  to  be 
tried  before  the  Judge  of  the  said  County 
Court,  as  to  whether  the  said  J.  Harris 
was  entitled  to  a  lien  upon  the  Sir  Arthur 
Kennedy  for  the  sum  of  3,600Z.,  for  ne- 
cessaries supplied  to  such  vessel. 

No  appeal  was  lodged  on  behalf  of  the 
said  J.  Harris  against  such  order  of  the 
County  Court,  but  he  attended  to  settle 
the  issues,  and  applied  for  a  commission 
to  examine  witnesses.  Afterwards,  in 
the  course  of  this  Term,  the  present  rale 
nisi  for  prohibition  was  obtained.  Against 
this  rule, 

Ambrose  shewed  cause. — The  ship  Sir 
Arthur  KennedAj  formed  part  of  the  assets 
of  the  bankrupts,  and  the  question  of 
Harris's  lien  would  have  to  be  decided 
before  there  could  be  any  division  of  such 
assets,  and  it  was  the  policy  of  the  Legis- 
lature that  the  Court  of  Bankruptcv 
should  have  jurisdiction  to  try  all  such 
questions.  The  72nd  section  of  the  Bmk- 
ruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
accordingly  enacts  that,  '*  subject  to  the 
provisions  of  this  Act,  every  Court  having 
jurisdiction  in  bankruptcy  under  this  Act, 
shall  have  full  power  to  decide  all  ques- 
tions of  priorities,  and  all  other  questions 
whatsoever,  whether  of  law  or  fiact,  arising 
in  any  case  of  bankruptcy  coming  within 
the  cognizance  of  such  Court,  or  which 
the  Court  may  deem  it  expedient  or  ne- 
cessary to  decide  for  the  purpose  of  doing 
complete  justice,  or  making  a  complete 
distribution  of  property  in  any  such  case ; 
and  no  such  Court  as  aforesaid  shall  be 
subject  to  be  restrained  in  the  execution 
of  its  powers  under  this  Act  by  the  order 
of  any  other  Court,  nor  shall  any  appeal 
lie  from  its  decisions,  except  in  manner 
directed  by  this  Act."  Under  this  enact- 
ment it  was  held  in  Ex  parte  Andersen  (1), 
that  the  Bankruptcy  tlourt  has  jurisdic* 

(1)  30  Law  J.  Bep.  (ics.)  Bankr.  49 ;  s.  c.  Law 
Bep.  5  Chanc.  App.  473. 
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tion  to  grant  an  injunction  against 
strangers,  to  restrain  Uiem  from  doing 
acts  which  might  be  material  to  the 
estate  of  the  bankrupt ;  and  in  that  case, 
Giffard,  V.O.,  referring  to  the  72nd  sec- 
tion, said — "  The  terms  of  this  clause,  in 
mj  opinion,  give  the  Court  complete 
jurisdiction  to  decide  eyery  question  that 
it  may  be  considered  necessary  to  decide, 
with  a  view  to  the  distribution  of  the 
bankrupt's  estate.  ...  I  have  no  doubt  it 
was  the  intention  of  the  Legislature  that 
the  Bankruptcy  Courts  should  be  com- 
plete and  sufficient  in  themselves ;  and 
that  they  should,  for  the  purpose  of 
making  a  complete  distribution  of  the 
bankrupt's  property,  exercise,  at  least,  all 
the  powers  possessed  by  any  Judge  of  the 
Court  of  Chancery. ' '  The  cases  of  Ex  parte 
BvmboU  (2) ;  Ex  pa/rte  Oohen  (3)  ;  and 
In  re  White  (4),  also  shew  that  where  it 
is  necessary  to  have  any  question  decided, 
in  order  to  know  how  and  what  assets  are 
to  be  divided,  the  Bankruptcy  Court  has 
jurisdiction.  It  was  considered  not  ne- 
cessary to  have  this  question  decided  in 
Ex  parte  Lyon  (5),  and  consequently  it 
was  held  there  that  the  Bankruptcy  Court 
had  not  jurisdiction.  In  Ex  parte  Cohen 
(3),  Loid  Justice  Mellish  said — "  For  the 
purpose  of  getting  a  better  distribution  of 
the  estate,  tibe  Court  of  Bankruptcy,  and 
no  other  Court,  is  to  decide  questions  re- 
lating to  that  estate.  No  other  Court 
is  to  restrain  proceedings  in  the  Court  of 
Bankruptcy,  and  the  Court  of  Bank- 
ruptcy has  power  to  restrain  proceedings 
in  any  other  Court."  The  case  of  Ellis  v. 
Silber  (6),  which  will  be  relied  on  by  the 
other  side,  only  decides  that  the  Court  of 
Bankruptcy  has  no  exclusive  jurisdiction 
in  cases  involving  the  rights  of  other 
parties. 

HUbery,  in  support  of  the  rule. — ^The 
72nd  section  of  the  Bankruptcy  Act, 
1869,  only  gives  power  tx)  the  Bankruptcy 

(2)  40  Law  J.  Kep.  Tn.s.)  Bankr.  82  ;  8.  c.  Law 
Bep.  6  Chanc.  App.  842. 

(3)  41  Law  J.  Bep.  (x.8.)  Bankr.  17 ;  8.  c.  Law 
Bep.  t  Chanc.  App.  20. 

(4)  42  Law  J.  Bep.  (x.8.)  Bankr.  76 ;  s.  c.  Law 
Bep.  8  Chanc.  App.  214. 

(6)  41  Law  J.  Bop.  (k.8.)  Bankr.  41 ;  s.  c.  Law 
Bep.  7  Chanc  App.  494. 

(6)  42  Law  J.  Bep.  (k.8.)  Chanc.  666 ;  s.  c.  Law 
B^.  8  Chanc  App.  83. 


Court,  '^  subject  to  the  provisionfl  of  that 
Act^"  and  section  83,  sub-section  7,  ao- 
thorises  the  trustee  of  a  bankrupt  to  be 
sued  by  his  official  name.  This  suit 
against  him  by  the  said  J.  M.  Harris  was 
rightly  brought  in  the  Vice-Admiralty 
Court,  and  the  present  defendant  has  a 
right  to  go  on  with  that  suit. 

I^Bbett,  J. — ^The  answer  is  that  sudi 
smt  may  go  on,  but  that  if  Harris  pro- 
secutes it^  he  is  liable,  as  he  is  in  this 
country,  to  be  sent  to  prison  for  con- 
tempt.] 

That  substantially  is  prohibiting  the 
continuance  of  such  suit.  In  EUii  y. 
Silver  (6)  the  bill  was  filed  by  the  trus- 
tees of  a  deed  of  inspectorsmp  for  the 
purpose  of  setting  aside  a  deed  of  disso- 
lution of  partnership,  and  the  defendants 
demurred  for  want  of  equity  and  also  on 
the  ground  that  the  Court  of  Bankruptcy 
was  the  proper  Court  to  exercisejnrisdic- 
tion  in  the  matter,  and  Lord  S(Blbome^ 
L.C.,  overruled  such  demurrer,  and  after 
stating  that  there  was  no  case  or  enact- 
ment to  the  ofifect  that  when  a  trustee  or 
assignee  in  bankruptcy  has  a  demand 
against  a  third  person  which  but  for  the 
bankruptcy  would  be  proper  to  be  pro- 
secuted in  a  Court  of  law  or  a  Court  of 
Equity,  the  jurisdiction  of  snch  Court 
is,  as  against  that  third  person,  transferred 
to  the  Court  of  Bankruptcy,  his  Lordship 
said — ''The  general  proposition  that 
whenever  the  assignees  in  bankruptcy,  or 
the  trustees  under  such  deeds  as  these, 
have  a  demand  at  law  or  in  equity  as 
against  a  stranger  to  the  bankniptc^, 
then  that  demand  is  to  be  prosecuted  in. 
the  Court  of  Bankruptcy  appears  to 
to  be  a  proposition  entirely  without 
warrant  of  anything  in  the  Acts  of 


liament  and  wholly  unsupported  by  anr^" 
trace  or  vestige  whatever  of  authority .'^^^ 
A  decision  such  as  this  being  in  the^ 
Court  of  Chancery  ought  to  have  _ 
weight  upon  a  question  of  jurisdiction  o: 
the  Court  of  Bankruptcy  than  those 
the  Court  of  Bankruptcy  itself.  As  sail 
by  Blackburn,  J.,  in  Smith  v.  Brawn  (7 
— "  In  a  case  of  prohibition,  where  we 
called  upon  to  restrain  the  Court  of  Ad 

(7)  40  Law  J.  Rep.  (k.8.)  Q.B.  214 ;  s.  e.  Lsi 
Kep.  6  03.  787. 
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miralty,  we  are  not  bound  bj  any  deci- 
sions either  in  the  Court  of  Admiralty  or 
in    the  Court  of  Privy   Council,  when 
utting  in  an  appeal  from  that  Court." 
In  ex  parte  Mauley  Maule  v.  Davis  (8)  it 
was  held  by  Lord  Selbome,  L.C.,  and 
the  Lords  Justices,  that  the  72nd  section 
of  the  Bankruptcy  Act,  1869,  does  not 
give  the  Court  of  Bankruptcy  jurisdiction 
oyer  property,  or  the  owners  of  property, 
not  vest^  in  the  assignee  and  not  origin- 
ally subject  to  the  administration  in  bank- 
raptcy.    The  case  of  White  v.  Simmons 
(9)  also  shews  that  a  suit  may  be  brought 
in  equity    by  an  equitable    mortgagee 
■gainst  the  trustee  under  liquidation  of 
the  mor^agor  for  a  sale  of  the  security. 
^  that  case  a  demurrer,  on  the  ground 
^t  the  Court  of  Bankruptcy  wag  the 
P^tiper  tribunal,  was   overruled.     It    is 
clear  that  the  plaintiff  had  a  lien  in  the 
«»ip  for  the  necessaries  which  had  been 
^ppHed,  and  that  if  they  had  been  sup- 
pKed  before  the  bankruptcy  he  would 
We  been    a   secured    cVeditor.    What 
/JJiadiction    has   the    County   Court  of 
•Manchester    in    such    a    matter?     The 
y^}irt  has  no  Admiralty  jurisdictioD,  and 
^  it  held  that  the  plaintiff  was  entitled  it 
^*B  no  power  to  make  any  order  for  the 
*^^  >  of  the  vessel  or  otherwise  to  enforce 
right. 

Gur,  adv.  wit, 

The  following  judgments  were  delivered 

t  the  4th  of  June  : 

liOBD  Coleridge,  C.J. — This  is  an  ap- 
^  ^Cation  to  this  Court  for  a  prohibition 
1^  the  County  Court  at  Manchester  under 
^*^6  following  circumstances  : — 
^^  A  firm,  carrying  on  their  business  as 
^hild,  Mills  &  Co.,  were  adjudicated 
^^•Jikrapts  on  the  13th  of  December,  1872, 
^^  a  petition  for  liquidation.  In  that 
T^^Uidation  the  plaintiff  was  appointed 
^*ti8tee,  and  in  September,  1873,  he  dis- 
^^Vered  that  a  ship  named  Sir  Arthur 
"^^tmedify  had  been  in  the  reputed  owner- 
^*iip  of  the  bankrupts  at  the  date  of  tho 
S^tition.     There  had  been  certain  mort- 


(8)  43  Law  J.  Hep.   (n.s.)  Bankr.  59;   s.  c. 
^'W  Bep.  9  Chanc.  App.  192. 

(9)  40  Law    J.  Rep.  (n.s.)  Chanc.  689 ;  s.  c. 
^W  Bep.  6  Ghanc.  App.  556. 

IfsW  SBBiB8,43.— CJ*. 


gages  of  the  ship  which  the  plaintiff,  by 
a  suit  in  tho  County  Court  succeeded  in 
Betting  aside;  the  registration  of  the 
mortgages  was  cancelled;  the  plaintiff 
was  placed  upon  the  register  and  became 
the  owner  of  the  Sir  Arthur  Kennedy, 

Pending  these  proceedings  and  while 
both  parties  were  ignorant  of  any  claim 
on  the  part  of  the  plaintiff  to  the  ship, 
he  and  iha  defendant  had  entered  into  a 
compromise  as  to  the  claims  by  the 
plaintiff,  as  trustee,  upon  the  defendant,  as 
a  debtor  to  the  estate  of  Child,  Miles  & 
Co.,  for  a  sum  of  30,000Z.  to  bo  paid  by  the 
defendant  by  instalments.  As  soon,  how- 
ever, as  the  title  of  the  plaintiff  to  the 
ship  was  discovered  the  defendant  put 
forward  his  claim  for  having  supplied  her 
with  necessaries  to  the  extent  of  3,500Z. 
and  seized  her  through  the  Vice- Admi- 
ralty Court  at  Sierra  Leone.  Thereupon 
Mr.  Halliday,  the  now  plaintiff,  asked 
for  an  injunction  in  the  County  Court  to 
restrain  the  now  defendant  Harris,  from 
prosecuting  his  suit  in  the  Vice-Admi- 
ralty Court  at  Sierra  Leone,  which  was 
granted  ad  interim^  and  issues  were  or- 
dered to  be  tried  to  settle  the  questions 
between  the  parties.  The  now  defendant, 
although  his  counsel  objected,  at  the  hear- 
ing, to  the  jurisdiction  of  the  County 
Court,  acquiesced  apparently  in  the  de- 
cision of  the  County  Court  after  it  was 
pronounced  and  intimated  through  his 
attorney  that  he  had  no  intention  to 
appeal.  He  now  applies  to  this  Court 
for  a  writ  of  prohibition  to  prevent  the 
County  Court  from  coDtinuing  the  iDJunc- 
tion,  against  which  he  has  not  appealed, 
on  the  ground,  first,  that  this  is  not  a 
matter  within  the  words  of  the  72nd  sec- 
tion of  32  &  33  Vict.  c.  71,  and  that  even 
if  it  were  within  the  letter  of  the  section, 
it  is  not  within  the  real  meaning,  as  this 
is  essentially  an  Admiralty  cause,  and  the 
County  Court  has  not  and  was  never  in- 
tended to  have  Admiralty  jurisdiction. 

We  were  properly  enough  referred  to 
some  of  the  preceding  sections  of  the  Act, 
but  the  important  section  and  the  one 
upon  which  the  matter  really  turns  is  the 
72nd,  and  it  runs  as  follows : 

[His  Lordship  here  read  the  section.' 

Now  it  is  to  be  observed  that  in  the 
case  before  us  both  parties  had  been  par- 
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imdfintoiid   lie   is  resident  and  carries 
on     business    in    London,    the    Conntj 
Court  of  Manchester  can  exercise  its  an* 
ihority  oyer  him  through  the  London 
Court  of  Bankruptcy.     It  has  assumed 
to  exercise  such  authority  hy  restraining 
liixn  firom  proceeding  against  the  ship  in 
ihe  Court  at  Sierra  Leone.     K,  notwith- 
standing such  prohibition,  he  had  chosen 
to  go  on  with  the  proceedings  against  the 
flhip  at  Sierra  Leone,  he  would  have  suc- 
ceeded there,  but  he  would  have  been 
liable  to  be  sent  to  prison  in  this  country 
for  contempt  of  Court.     I  doubt  very 
much  whether  the  Couniy  Court  of  Man. 
Chester    is    exercising    its    jurisdiction 
rightly,  and  I  think  that  if  this  case  had 
been  taken  by  appeal  to  the  Lords  Jus- 
tioei  they  would  have  said  that  it  was  a 
matter  which  the  Couniy  Court  of  Man- 
chaster  ought  not  to  have  entertained.   It 
has  no  machinery  for  carrying  out  its 
judgment.     Supposing    it  decided  that 
peoesBaries  had  been  supplied  to  the  ship, 
it  oodd  not  enforce  its  decision  on  behalf 
of  Harris,  and  therefore  it  ought  not  to 
decide  the  matter  against  him.     I  think, 
howeyer,  that  the  wrong  course  has  been 
taken  in  applying  to  this  Court  for  a  pro- 
hibition to  the  County  Court  of  Man- 
tester.   The  course  was  to  have  appealed 
*o  the  Court  of  Appeal  in  Bankruptcy. 
This  role  must  therefore  be  discharged. 

Bute  discharged, 

Attorneye — Phelps  &  Sidgwick,  agente  for  Sale, 
Shipnum  &  Co.,  Manchester,  for  plaintiff;  T. 
^<  Hilbery,  for  defendants. 


1874. 
Jime  4,  5. 


THE  LAUNCBSTON  ELECTION 
PETITION. 

DBIHKWATER,  'petitioner^  v, 
DBAKIN,  respondent. 

ParUament  —  Election^ —  Bribery — Bis* 
i^l^ccUion  of  Candidate — Votes  thrown 
^<wy  after  Notice  of  Disqualification  — 
Seating  Opposing  Candidate  —  Notice  of 
Ditqwdifieaiion'^Sl  Sf  32  Vict,  c,  125. 

Bribery  hy  a  candidate  at  a  Parliament 
iary  election^  though  rendering  his  election 
f(Mf  and  (y  81  ^  82  Yiet^  c.  125,  making 


him  incapable  of  being  elected  during  seven 
years,  does  not  so  affect  his  capacity  to  be 
a  candidate  ai  that  election  ai  which  he 
bribed  as  to  make  all  the  votes  given  for 
him  by  voters,  with  knowledge  of  such 
bribery,  the  samie  as  if  they  had  not  been 
given  at  all,  and  thus  to  seat  an  opposing 
candidate, 

Quffire,  whether  a  notice  of  a  candidate's 
disqualification  is  sufficient  which  informs 
the  voter  of  the  existence  of  the  fact  which 
has  rendered  the  candidate  disqualified, 
without  informing  the  voter  of  the  conse- 
quences of  his  voting  for  such  disqiuilified 
candidate. 

The  following  Case  was  stated  for  the 
opinion  of  the  Court  under  81  &  82  Vict, 
c.  125. 

James  Henry  Deakin  and  Herbert 
Charles  Drinkwaterwere  duly  nominated 
as  candidates  for  the  borough  of  Laun- 
ceston  on  the  30th  day  of  January,  1874. 
The  polling  took  place  on  the  2nd  day  of 
February,  1874.  The  returning  officer 
declared  the  result  of  the  poll  to  be  :  for 
Deakin,  457,  and  for  Driukwater,  216. 

A  petition  against  the  return  of  Deakin 
was  duly  presented  by  Drinkwater  who 
claimed  the  seat,  and  the  petition  was 
heard  before  Mellor,  J. 

Upon  the  evidence  at  the  trial  the 
Judge  came  to  the  conclusion  that  the 
respondent  Deakin  had  by  himself  been 
guHty  of  a  corrupt  practice  within  17 
&  18  Vict.  c.  102.  s.  2,  because  he  had  at 
a  meeting  of  the  electors,  on  the  day  of 
nomination,  and  on  the  day  after  the 
nomination,  consisting  of  tenants  of  the 
respondent  and  other  electors,  for  the 
purpose  of  influencing  voters  and  inducing 
voters  to  vote  at  the  election,  given  to 
certain  voters  in  the  borough  at  the  said 
election,  being  tenants  of  the  respondent, 
a  sight  to  trap  and  shoot  rabbits,  and  ap- 
propriate them  to  their  own  use,  being 
the  corrupt  practice  alleged  in  the  peti- 
tion, and  the  Judge  foond  that  the  re- 
spondent was  not  duly  elected  and  re- 
turned. It  was  proved  before  the  Judge 
that,  subsequent  to  the  commission  of 
the  offence  above  referred  to,  viz.,  on  the 
day  of  the  poll,  a  printed  notice  was  is- 
sued in  the  following  words : — 

"To  the  electors  of  the  borough  of 
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Laimoeston :  Colonel  Deakin  baying,  for 
the  purpose  of  inflnencing  voters  at  this 
election,  given  to  all  his  tenants  on  the 
Warrington  estate  and  voters  in  this 
borough,  a  right  to  trap  and  shoot  rabbits, 
has,  I  believe,  been  guilty  of  a  corrupt 
practice  ;  and  as  agent  of  Herbert  Charles 
Drink  water,  Esq.,  a  candidate  at  this 
election,  I  hereby  give  you  and  each  of 
you  notice  that  under  these  circumstances 
the  said  Colonel  Deakin  is  disqualified 
from  being  a  candidate,  and  that  all  votes 
given  for  him  will  be  thrown  away. 
"  I  am,  yours  obediently, 
"  John  Gumey.*' 

The  Judge  found  as  a  fact  that  such 
notice  was  issued  on  the  morning  of  the 
polling  day  before  the  opening  of  the  poU, 
and  was  brought  to  the  notice  of  the 
voters  of  the  borough  before  they  voted. 

It  was  contended  on  behalf  of  the  peti- 
tioner that  the  status  of  the  respondent 
as  a  qualified  candidate  being  destroyed 
by  the  corrupt  practice  so  found  to  have 
been  committed  as  aforesaid,  and  the 
voters  having  such  notice,  the  petitioner 
was  the  only  candidate  before  the  con- 
stituency eligible  to  receive  their  votes 
and  to  to  declared  elected,  and  the  Judge 
was  asked  to  declare  him  so  elected,  in 
accordance  with  the  prayer  of  the  petition. 

It  was  contended  on  behalf  of  the  re- 
spondent that  under  the  circumstances 
above  stated  the  petitioner  was  not  en- 
titled to  the  seat,  because  the  votes  given 
by  the  voters  for  the  respondent  were  not 
given  for  a  candidate  whom  they  then 
knew,  or  were  bound  to  know,  was  dis- 
qualified, and  that  no  disqualification 
attached  to  the  respondent  at  the  time  of 
the  nomination  or  poll,  nor  until  he 
should  have  been  found  by  an  election 
Judge  guilty  of  a  corrupt  practice,  also 
that  the  notice  was  invalid,  as  it  con- 
tained no  positive  statement  of  a  disqua- 
lification, and  even  if  valid  that  it  was 
given  too  late.  The  Judge  referred  to  the 
Court  the  following  questions : — 

First.  Was  the  notice  a  valid  notice  P 

Second.  Were  the  votes  of  the  voters 
who  received  the  said  notice  on  the  day 
of  the  poll  before  voting  and  who  voted 
for  the  respondent,  thrown  away  as  votes 
given  for  a  candidate  they  were  bound  to 
know  was  disqualified  P     • 


Third.  Was  the  petitioner,  tiiere  beinff 
no  disqualification  on  his  part,  entitled 
to  be  declared  elected  for  the  said 
borough  P 

• 

Manisty  (  Lereaohe  and  BaMen  with  him), 
for  the  petitioner. — The  petitioner  claims 
to  be  entitled  to  be  seated  on  the  ground 
that  all  votes  given  for  the  respondent, 
after  notice  of  his  disqualification,  were 
thrown  away.  The  questions  which  arise 
are  as  to  the  sufficiency  of  the  notice  it- 
self^ and  next,  whether,  after  such  notice 
has  been  brought  to  the  voter's  atten- 
tion, the  vote  given  for  the  disqualified 
candidate  is  not  thrown  away,  and  the 
other  candidate  elected.  In  the  first 
place,  then,  the  notice  which  was  given 
by  the  petitioner's  agent  was  sufficient. 
It  is  unnecessary  to  do  more  than  give 
the  voter  notice  of  the  fact  which  con- 
stitutes the  disqualification  of  the  candi* 
date  —  The  Belfast  case  (1)  ;  Bogers  on 
Elections  (7th  ed.),  p.  ziii.  of  Appendix; 
The  King  v.  Blissel  (19  Qeo.  8,  cited  in 
Heywood  on  County  Elections^  p.  587). 
The  cases  shew  that  where  the  electors 
have  had  notice  of  the  disqnalifioation, 
and  yet  vote  for  the  person  who  is  dis* 
qualified,  their  votes  are  thrown  away, 
and  it  is  the  same  as  if  they  had  not 
voted  at  all,  and  the  minority  candidate 
becomes  elected — Taylor  v.  The  Corporth 
tion  of  Bath  (2)  ;  The  Fife  ElecHon  ease 
(3)  ;  The  Kircudhrightshire  case  (4)  ;  Ths 
WaicefuM  case  (5)  ;  The  Tavistock  case 
(6).  It  is  true  that  in  The  OheUenham 
ca^e  (7)  the  committee,  though  they  de- 
clared the  election  void,  did  not  seat  the 
minority  candidate  who  claimed  the  seat) 
but  no  reason  was  given  by  tiie  commit- 
tee, and  it  may  have  been  that  they  con- 
sidered the  notice  of  bribery  not  sufficient) 
as  it  did  not  specify  what  were  the  acts 
constituting  such  bribery;  but  in  The 
Horsham  case  (8),  which  occurred  after- 
wards, the  committee  resolved  that  the 

1)  Falc  &  F.  Elec  Gas.  595. 
^2}  3  Luder,  324. 

3)  1  Luder,  455. 
US  1  Lnder,  72. 


(5)  Barr.  &  Aust.  306. 
f6)2-       ^   ■ 

(7)  1 

(8)  1  Fov.  Bod.  &  D.  248. 


(6)  2  Fow.  Bod.  &  D.  5. 

(7)  1  Fow.  Bod.  &  D.  284. 
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giiting  member  was  gnilty  of  treating  at 
a  former  election,  and  was  disqualified 
from  being  elected ;  and  that  votes  given 
for  him  were  thrown  away,  and  the 
committee  seated  the  petitioner.  The 
(Mheroe  case  (9)  will  be  relied  on  bj 
the  other  side,  as  there  the  committee 
declined  to  consider  a  vote  g^ven  for  a 
disqualified  person  as  thrown  away,  and 
thej  seem  to  have  thought  that  the  vote 
mnBt  he  wilfully  thrown  away,  or  there 
muBt  he  a  previous  adjudication  of  bribery 
against  the  candidate,  in  order  to  seat  the 
other  candidate.  There  are  oases  at  com- 
mon law  which  establish  that  where  a 
candidate  is  disqualified  at  the  time  of 
the  election,  all  votes  given  for  him  with 
knowledge  of  such  disqualification  are 
thrown  away.  These  are  The  King  v. 
Hawhns  (10)  ;  The  King  v.  Parry  (11)  ; 
Glandge  v.  Evelyn  (12)  ;  The  Queen  v. 
The  Mayor,  8rc,,  of  Tewkesbury  (13)  ;  Tlie 
0««ett  V.  Oocbks  (14).  The  late  Oalway 
co*s-^Trench  v.  Nolan  (15)  is  expressly 
in  point,  and  entirely  supports  all  that  is 
now  contended  for  on  behalf  of  the  peti- 
tbner. 

iSir  /.  Karslake  {Parry,  Serjt,  and  Ed~ 
*ttrdj,  with  him),  for  tie  respondent. — 
It  may  be  that  where  there  is  existing 
what  is  known  to  incapacitate  the  candi- 
date from  standing,  and  the  voter,  knowing 
and  believing  in  such  incapacity,  chooses 
notwithstanding  to  throw  his  vote  away, 
that  the  vote  is  so  thrown  away  as  to  seat 
the  minority  candidate.  Yet  in  the  late 
Cambridge  ease  (16)  the  committee  refused 
to  seat  the  candidate  who  had  the  mino- 
nirof  votes  because  they  considered  that, 
alwongh  the  voters  had  notice  of  the  ex- 
istence of  the  fact  which  constituted  Mr. 
Forsyth's  incapacity,  yet  it  was  not  a 
matter  which  was  clearly  known  to  pro- 
doee  such  incapacity.  The  notice  here 
was  not  sufi&cient,  for  the  petitioner's 

(9)  2  Pow.  Rod.  &  D.  276. 

(10)  10  East  211,  and  in  the  House  of  Lords, 
2Dow.App.Cas.  124. 

(11)  14  East,  649. 

(12)  5  B.  &  Aid.  81. 

(18)  37  Law  J.  Rep.  (n.s.)  Q.B.  288 ;  s.  c.  Law 
%.  3  Q.B.  629. 
(U)  3  R  &  B.  249 ;  8.  c.  23  Law  J.  Rep.  (n.s.) 

03,  nz. 

(15)  Irish  Law  Rep.  6  Com.  Law,  464. 

(16)  Not  reported. 


agent  does  not  state  the  fact  of  disquali- 
fication, hut  only  his  helief  that  what 
Colonel  Deakin  had  done  would  disqualify 
him.  To  make  the  votes  given  thrown 
away  the  voter  must  have  knowledge  of 
the  actual  disqualification  of  the  candi- 
date, so  that  if,  notwithstanding  he  votes 
for  such  candidate,  he  does  so  wilfully 
and  agaiust  actual  knowledge,  as  is  pointed 
out  by  Lord  Campbell  in  The  Queen  v. 
OoaJcs  (14),  by  Aldcrson,  B.,  in  Gosling  v. 
Veley  (17),  and  by  Blackburn,  J.,  in  The 
Queen  v.  The  Mayor,  ^t.,  of  Tewkesbury 
(13).  The  only  case  which  is  opposed  to 
that  of  the  present  respondent  is  The 
Oalway  case  (15),  butLawson  J.,  there,  in 
the  course  of  his  judgment,  misappre- 
hended a  statement  of  Martin,  B.,  in  The 
Norwich  case  (18)  as  to  bribery  afiecting 
the  status  of  the  candidate.  Bribery  of  the 
candidate  will  prevent  his  beiug  elected, 
and  in  that  sense  votes  given  for  him 
will  be  thrown  away ;  but  to  affect  his 
status,  so  as  to  incapacitate  him  from 
being  a  candidate,  he  must  have  been 
previously  adjudicated  guilty  of  such 
bribery.  By  17  <fc  18  Vict.  c.  102.  s.  36, 
the  incapacity  of  the  candidate  is  after 
he  has  been  declared  guilty  of  the  cor- 
rupt practices  by  an  election  committee. 
Then  sections  45  and  46  of  31  <S:;  32  Vict. 
c.  125,  shew  that  the  report  of  the  elec- 
tion Judge  is  substituted  for  the  declara- 
tion of  an  election  committee.  The  re- 
port of  the  Judge  that  bribery  has  been 
committed  is  not  conclusive.  The  find- 
ing may  be  reversed  on  shewing  perjury 
on  the  part  of  the  witnesses,  and  it  only 
proves  the  fact  for  the  purposes  of  the 
petition. 

Manisty  replied. 

Cur.  adv.  vuU. 

The  following  judgments  were  de- 
livered on  June  5. 

LoBD  Coleridge,  C.J. — This  is  a  case 
arising  out  of  the  Launceston  Election 
Petition,  tried  before  my  brother  Mellor, 
at  Launceston,  and  referred  to  us  by  him. 

Colonel  Deakin,  the  respondent,  was 
returned  as  member  for  the  borough  at 
the  last  general  election,  and  Mr.  Drink- 

(17)  12  Q.B.  Rep.  328 ;  s.  c.  19  Law  J.  Rep. 
(m.8.)Q.B.  111. 

(18)  19  Law  Times,  N.S.  619. 
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aa  tioiioe  of  the  disqnalificataon, 
reat  majority  of  the  electors  voted 
,  his  election  would  be  void,  with 
ther  consequence  as  regards  the 
I  that  they  would  be  held,  to  have 
mally  and  deliberately  abstained 
ofing  and  to  have  acquiesced  in 
Mce  by  the  other  electors  of  the 
hiididate,  because  they  would  not  do 
one  could  prevent  such  choice,  viz., 
smselves  for  a  candidate  duly  quali- 
be  one.  It  is  in  this  latter  sense 
)  must  hold  Colonel  Deakin  to  be 
[fied  before  we  can  decide  that 
inkwater  is,  as  the  result  of  this 
I,  entitled  to  be  returned  to  the 
if  Commons  as  member  for  Laun. 

kcts  are  simple.  Colonel  Deakin 
1  by  the  Judge  to  have  been  guilty 
sry  before  the  polling  day.  And 
itended  that,  from  the  time  of  the 
Bion  of  the  act  afterwards  found 
fudge  to  be  bribery,  he  was  ipso 
id  eo  instaiUe  disqualified,  in  the 
f  the  two  senses  I  have  explained 
word.  There  is  indeed  no  doubt 
lere  are  certain  disqualifications 
f  they  had  existed  in  the  case  of 

Deakin  would,  upon  notice  of 
ave  had  the  efiect  contended  for. 
ij  cases  in  the  Courts  at  West- 

and  in  several  in  the  election 
tees  the  decisions  have,  undoubt- 
me  this  length.  The  King  v.  Haw^ 
))  was  sucn  a  case,  where  votes 
ir  a  man  incapable  of  being  elected 
^rporato  office  under  the  provisions 
lar.  2.  c.  12,  by  reason  of  his  not 
taken  the  sacrament,  were  held  to 
r  notice  of  such  incapacity,  as  if 
'en ;  and  Lord  Ellenborough  as- 
to  the  general  proposition  that 
given  for  a  candidate  after  notice 
eing  ineligible  are  to  be  considered 
le  as  if  the  person  had  not  voted 

But  this  was  upon  the  ground 
3  estate  of  a  candidate  was  taken 
f  the  operation  of  the  statute  of 
\  2  ;  for  in  the  later  case  of  The 

Parry  (11),  Lord  Ellenborough 
e  other  Judges    held    a  man  to 

elected  who  had  been  at  the  time, 
Section  disqualified  for  exactly  the 
)ason  as  in  ike  former  case,  because 


before  his  election  could  be  questioned  he 
had  become  qualified,  which  he  was  not 
when  elected,  and  his  subsequent  qualifi- 
)Bation,  by  retrospectively  restoring  his 
statiis,  called  into  existence  the  votes 
which  would  otherwise  have  been  treated 
as  not  given.  These  and  other  like  cases 
were  decided  upon  the  Test  Act,  where  a 
condition  made  by  law  a  condition  prece- 
dent to  candidature  had  not  been  fulfilled, 
and  where  notice  of  its  non-fcdfilment  was 
notice  that  the  man  who  had  not  fulfilled  it 
was  not,  and  could  not  be,  a  candidate. 

Under  the  same  principle  maybe  classed 
cases  where  the  disqualification  was  in- 
fancy, such  as  was  Claridge  v.  Evelyn  (12), 
a  want  of  estate  as  in  the  Belfast  case 
(1),  the  Tavistock  case  (6),  and  some 
others.  The  case  of  a  woman,  of  an 
alien  under  the  old  law,  of  a  con- 
victed felon,  stand  upon  the  same  foot- 
ing. In  all  these  cases  something  is 
wanted  in  the  candidate  himself  which 
cannot  be  supplied,  the  existence  or  non- 
existence of  which  is  not  dependant  on 
argument  or  decision,  but  which  the  law 
insists  shall  exist  in  every  one  who  puts 
himself  forward  as  a  candidate. 

Bribery,  however,  is  altogether  a  dif- 
ferent matter,  and  is  subject  to  considera- 
tions altogether  difierent.  No  doubt,  as 
Lord  Mansfield  says  in  The  King  v.  Pitt 
(19),  it  was  always  a  crime  at  common 
law,  punishable  by  indictment  or  infor- 
mation. That,  however,  would  not  by 
itself  prevent  a  person  who  had  bribed 
from  being  a  candidate  at  an  election ; 
and  there  is  no  case  in  which  any  such 
consequence  has  been  held  to  flow  from 
the  commission  of  the  ofience,  except 
under  circumstances  which,  when  rightly 
considered  and  properly  understood,  es- 
tablish, and  do  not  vary  or  qualify  the 
rule.  The  offence  of  bribery  has,  however, 
been  dealt  with  in  various  statutes,  and 
the  argument  to  be  drawn  from  their 
language  appears  to  me,  I  own,  to  be 
conclusive  the  other  way. 

The  17  <fc  18  Vict.  c.  102,  consolidated 
and  amended  the  laws  relating  to  bribery, 
treating  and  undue  influence  at  elections 
of  members  of  Parliament.  It  begins  by 
repealing  in  whole  or  in  part  many  of  the 

(19)  3  Bttir.  1,  335. 
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disqiialification,  is  bribery  committed  by 
the  candidate  at  the  election  which  was 
aroided  ;  and  it  has  been  held,  no  doubt, 
that  snob  bribery  is  a  disqualification  for  a 
candidate  at  the  election  rendered  neces- 
Bary  by  such  avoidance.  It  could  not  be 
held  otherwise;  for  the  second  election 
imder  these  circumstances  is  but  a  con- 
tinuation of  the  first,  the  exigency  of  the 
"^t  not  being  satisfied  till  there  is  a  good 
reUan ;  and  by  supposition  the  return  of 
tlie  candidate  found  guiliy  of  bribery  is 
Xiot  a  good  return,  and  there  must  there- 
&re  be  a  return  of  some  one  else.  The 
Cases  in  which  a  man  guilty  of  bribery  in 
&ct  at  an  election  declared  void  had  been 
Iidd  disqualified  in  a  second  election, 
tiliongh  ms  bribery  had  not  been  enquired 
ixito  on  the  first  petition,  fall  under  the 
aame  principle.  On  this  point  the  de- 
oisions  have  been  uniform,  though  as  both 
oonsequences  to  the  votes  of  such  dis- 
qualification the  decisions  seem  to  be  con- 
flicting. 

The  principle  of  all  the  earlier  cases 
"^ill  be  found  very  well  discussed  in  a  note 
in  1  Luders,  69 ;  and  there  is  nothing  in 
tJie  later  cases  at  all  to  qualify  the  law 
«4  there  laid  down. 

There  remains,  however,  one  decision 
^  he  considered,  to  which  these  remarks 
4o  not  apply,  which  I  admit  to  be  in  point, 
fcut  which  I  am  unable  to  follow.  It  is 
■^he  decision  of  the  majority  of  the  Court 
^Common  Pleas  in  Ireland  in  the  Galway 
^,  in  1872  (Frenchv,  Nolan  (15)  ),  which 
Itake&om  the  report  ordered  by  the  House 
^f  Commons  to  be  printed  in  July  of  that 
^ear.  The  case  was  peculiar.  Captain 
^ohiD,  the  candidate  whose  election  was 
questioned,  was  found  guilty  by  Mr.  Jus- 
'tioe  Eeogh  of  undue  influence  by  himself 
^oid  his  agents,  the  undue  influence 
Ittving  been  practised  as  the  result  of 
^arrangements  made  by  the  candidate  and 
^  agents  previous  to  the  election.  The 
launed  Judge  held  that  by  this,  *'  the  slatiis 
^f  Captain  Nolan  as  a  candidate  qualified 
"^  be  elected  was  destroyed,  and  that  he 
"'^  disqualified  to  be  elected  for  the 
*^nty  by  such  acts  committed  by  him 
^d  his  agents,  and  that  such  disqualifi- 
^Mion  existed  previous  to  the  day  of 
^^oiuiiiation  for  such  election.  On  a  case 
^"ejerved  for  the  Court  of  Common  Pleas 
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in  Dublin  the  majority  of  the  Court  up- 
held this  decision ;  and  Mr.  Justice  Law- 
son,  who  delivered  the  opinion  of  the 
majority,  uses  the  following  language 
upon  this  part  of  the  case — "  If,"  says 
he,  "the  earlier  sections  of  17  &  18  Vict, 
c.  102.  ss.  2,  4  and  5,  defining  the  oflences 
of  bribery,  treating  aud  undue  influence, 
and  making  them  misdemeanour,  do  not 
disqualify  the  candidate  who  is  guilty  of 
them  from  being  elected,  and  do  not 
destroy  his  status,  upon  what  ground  is  a 
Judge  to  unseat  him  ?  He  cannot  unseat 
a  man  because  he  has  conmiitted  a  mis* 
demeanour  ;  and  it  would  seem  therefore 
to  follow  in  strictness  from  this  argument 
that  the  Judge  could  not  unseat  him,  un« 
less  he  had  already  been  found  guilty." 
This  might  be  so,  no  doubt,  if  avoiding 
the  elec^on  of  a  candidate  and  destroy* 
ing  the  status  of  a  man  to  be  a  candidate, 
were  the  same  thing.  But  I  have  already 
pointed  out  that  they  are  very  diflerent 
things,  that  the  Common  Law  of  Parlia« 
ment  and  the  language  of  statutes  have 
always  treated  them  as  very  different; 
and  being,  which  they  are,  very  different 
it  is  only  by  treating  them  as  being,  which 
they  are  not,  the  same,  that  any  such 
consequence  follows  as  Mr.  Justice  Lawson 
supposes.  He  proceeds  to  say — "  This  is, 
however,  an  absurd  consequence ;  and  I 
think  that  the  true  construction  of  the 
statute  is  that  the  commission  of  any  ot 
these  offences  ipso  facto  disqualifies  the 
candidate  from  being  elected,  or,  to  use 
the  language  of  Baron  Martin  in  the 
Norwich  Case  (18),  annihilates  his  status 
as  a  candidate.''  I  have  already  ex- 
pressed the  sense  in  which  I  conceive  the 
statute  is  to  be  construed ;  and  I  am 
very  glad  to  find  that  I  do  not  conflict 
with  any  view  of  Baron  Martin.  It  is 
probable  that  Mr.  Justice  Lawson  was 
quoting  from  some  unauthentic  and  im- 
perfect report  of  Baron  Martin's  words ; 
for  in  the  full  report  of  his  Norwich 
judgment,  printed  by  order  of  the  House 
of  Commons,  he  is  careful  to  disavow  in 
express  and  accurate  language  the  sense 
which  Mr.  Justice  Lawson  has  affixed  to 
his  words.  He  explains  that  he  uses 
them  only  in  a  sense  in  which  I  entirely 
agree  with  them,  and  gladly  adopt  them 
as  my  own.     His  words  are  these — "  But 
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by  the  46th  section,  oonpled  with  the 
36th  section  of  another  Act  of  Parlia- 
ment (the  17  &  18  Vict.  c.  102),  another 
offence  is  created.  These  two  sections 
enact  that,  in  the  event  of  a  candidate  by 
an  agent  committing  bribery,  he  becomes 
incapable  of  being  elected,  and  where  a 
candidate,  by  an  agent  for  whom  he  is 
responsible,  commits  an  act  of  bribery, 
by  that  act  the  capacity  of  the  candidate 
to  bo  elected  ceases ;  his  staUia  is  de- 
stroyed, and  no  vote  given  to  him  will  be 
of  any  avail.  Some  misapprehension  oc- 
curred with  regard  to  what  I  stated  the 
other  day  in  reference  to  the  matter.  It 
is  not  that  the  vote  is  thrown  away  in  the 
sense  in  which  my  brother  Ballantine 
seems  to  have  supposed.  I  did  not  mean 
it  in  that  sense ;  I  meant  that  the  moment 
an  act  of  bribery  is  done  by  the  agent 
for  whom  the  candidate  is  responsible, 
from  that  moment  the  man  is  incapable 
of  being  elected.  The  law  pnts  its  hand 
upon  hun,  and  says  it  cares  not  if  nine- 
tonths  of  the  electors  voted  for  him.  The 
act  of  bribery  incapacitates  him  from 
sitting  in  Parliament,  and  the  real  ques- 
tion which  is  to  be  decided  in  the  case,  is 
whether  or  not  the  admitted  bribery  by 
Hardiment  (the  agent)  about  two  or  three 
o'clock  in  the  afternoon  is  an  act  for 
which  Sir  Henry  Stracey  is  responsible 
according  to  the  law  of  England,  or  the 
election  law,  if  you  think  fit  to  call 
it  so."  I  adopt  these  words  entirely 
in  the  sense  in  which  Baron  Martin  is 
careful  to  explain  that  he  used  them.  I 
reject  them  in  the  sense  in  which 
Baron  Martin  himself  expressly  rejected 
them.  If  this  be,  as  I  think  it  is  not, 
a  refined  distinction,  it  is  one  not  of  my 
inventing.  It  is  to  bo  found  in  every 
case,  whether  decided  in  the  Courts  or  in 
Parliament,  with  the  exceptions  only  of 
the  Horsham  (8)  and  Ocilway  Gases  (15). 
It  was  recognised  and  acted  upon  by 
Baron  Martin  in  the  Noncich  Case  (18)  ; 
for  although  he  unseated  Sir  Henry 
Stracey,  he  expressly  declined  to  seat  the 
candidate  of  the  minority,  or  to  hold  that 
the  votes  of  the  majority  were  as  if  they 
had  not  been  given.  I  need  hardly  suy 
that  the  Judge  who  thus  decided  has  as 
much  broad  sense  and  was  as  little  given 
tQ  hair-splitting  ns  any  Judge  of  our  time. 


I  do  not  apprehend  Bach  oonaeqiienees 
in  fact,  as  it  has  been  suffgested  will  fol- 
low from  this  view  of  the  law.  Bat  what- 
ever be  the  consequences,  I  am  clearly  of 
opinion  that,  although  Colonel  Deakin*s 
conduct  has  properly  avoided  bis  election 
and  subjected  him  to  the  conseqaences 
enacted  by  the  17  &  18  Vict.  c.  102  and 
the  31  &  32  Vict.  c.  125,  he  was  not  at  the 
time  of  the  election  disqualified  from 
being  a  candidate,  so  that  all  votes  given 
for  him  after  notice  were  in  law  as  if  they 
had  not  been  given. 

This  being  my  opinion,  it  is,  I  think, 
not  necessary  to  consider  whether,  if  the 
disqualification  had  been  sach  as  I  have 
alr^idy  said  I  think  it  was  not,  the  two 
farther  propositions  for  which  Mr.  Drink- 
water's  counsel  bad  to  contend,  can  be 
sustained.     I  content  myself  with  sayin^ 
that,  as  at  present  advised,  I  think  the 
cannot.     The  case  is  indeed  free  from  th 
objection  which  for  myself  I  shoald  faav 
found  insuperable  (though  the  Court 
Common  Pleas  in  Dablin  did  not  find  r 
80  in  the  Oaltoay  Case)  (15),  that  the  noti^ 
was  not  served  upon  a  safficient  namb* 
of  electors  to  turn  the  scale.     I  feel 
difiBculty,  moreover,  as  to  the  langnage 
the  notice,  which  appears  to  me  to 
sufficiently  definite  and   specific    in  r 
terms ;  and  I  entirely  agree,  as  indee(K 
am  in  a  special  manner  bound  to  do^ 
the    general  law  laid  down  as  to   i 
throwing  away  of  votes  in  the  jadgm< 
in   OosUng  v.   Vcleij  (17),  a  jadgmen 
which  was  written  by  Sir  John    Coh- 
ridge.     But   I  do   not  think   that  this 
cose  falls  within   the   general  law,  and 
I   further  think,  as  at  present  advised, 
that  in    a   Parliamentary  election,  "in 
order  to   give  efiect  to    the   notice,  the 
disqualification  must  be  found  on  somo 
positive  and  definite  fact,  existing  and 
established   at  the  time  of  the  polling, 
so  as  to  lead  the  fair  inference  of  wilful 
perverseness  on  the  part  of  the  electors 
voting  for  the  disqualified  person." 

These  are  the  words  of  the  Glithenx) 
Committee  (9).  They  go  on  to  state 
that  they  believe  them  to  be  '*  in  accord- 
ance with  the  sound  construction  of  the 
law  as  well  as  with  justice  and  reason." 

I  was  of  that  opinion,  and  acted  npon 
it,  whcui  as  a  member  of  the  House  of 
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Commons,  I  seired  upon  the  Cambridge 
Committee,  in  1866,  and  I  retain  it  st^. 
X  am  therefore  of  opinion  that  the  first 
question  put  by  my  brother  Mellor  should 
bd  answered  in  the  affirmative,  and  the 
second  and  third  in  the  negative. 

Brett,  J. — Two  questions  are  raised 
by  this  case.     The  first  is,  whether,  as- 
suming that  thecormpt  practice  of  which 
tbe  respondent  was  found  guilty  rendered 
^im  incapable  of  being  a  candidate  at  the 
election  in  question,  the  notice  given  to 
5^1ie  electors  was  sufficient.     The  second 
*«9  whether  such  corrupt  practice  did  inca- 
pacitate him  from  being  a  candidate.  The 
^^^  question,  as  it  seems  to  me,  depends 
^^  the  question  what  are  the  true  fanc- 
^ons  of  such  a  notice,  and  to  answer  this 
**i  is  necessary  to  consider  under  what  cir- 
^^^m stances  a  voter  throws  away  his  vote 
^"ti  the  sense  that  the  result  is  the  same  as 
^^  he  bad  not  voted.    Now  this  proposi- 
^^001  appears  to  be  conceded  on  all  hands : — 
^^Tien  there  are  two  candidates,  the  one 
^^mlified  to  be  so  and  the  other  not,  and 
'^fce  voter  has  actual  knowledge  of  the 
^^dstence  of  certain  facts,  and  that  they 
*^y  law  render  the  latter  candidate  inca- 
X^^le  of  being  elected,  then  if  the  voter 
"^^ith  such  knowledge  chooses  to  vote  for 
•^eh  candidate,  he  throws  away  his  vote, 
^^d  it  is  the  same  as  if  he  had  not  voted. 
So  much  seems  to  be  conceded  and  is 
•^ewn  to  be  the  law  by  the  cases  that 
*^vel)een  cited.    And  if  the  voter  has 
^^  knowledge  he  cannot  prevent  the 
*«gal  consequence  following  by  asserting 
^Uiat  be  did  not  know  that  the  law  would, 
^Uider  such  circumstances,  give  the  seat 
^  the  candidate  that  was  qualified.    This 
"feather  proposition  I  also  think  to  be  cor- 
rect': When  there  are  two  candidates,  one 
qualified  to  be  so  and  the  other  not,  and 
^ch  knowledge  is  had  of  existing  facts  or 
*uch  notice  of  existing  facts  is  given  to 
"tte  voter  as  would  convince  a  person  of 
^nary  care  and  intelligence  that  such 
^tctfl  existed,  and  they  are  such  as,  if  he 
hew  what  legally  constituted  incapacity, 
'Would  convince  him  as  a  person  of  ordi- 
'^  intelligence   that   such  incapacity 
^jQsted,  then  if  he  votes  for  the  incapa- 
^ted  candidate  he  throws    away    his 
Tote.      Again^    when  such  a   noUce  is 


given  of  facts  as  would  put  a  person  of 
ordinary  care  and  intelligence  on  enquiry, 
and  if  he  exercised  ordinary  diligence  and 
intelligence  in  such  enquiry,  it  would  lead 
him  to  the  conclusion  that  the  facts  did 
exist  which  would  in  law  incapacitate  the 
candidate,  and  when  the  person  to  whom 
such  notice  is  given  is  a  person  having  a 
duty  to  perform  with  relation  to  the 
subject-matter,  then  he  cannot  absolve 
himself  by  asserting  want  of  knowledge 
either  of  the  facts  or  the  law.  Such  no- 
tice is  equivalent  to  knowledge.  When 
the  validity  or  invalidity  of  an  act  depends 
on  a  question  of  law,  no  one  can  make 
such  act  valid  in  law  when  it  would  other- 
wise be  invalid,  by  saying  that  he  did  not 
know  the  law.  The  case  of  The  Queen  v.  The 
Mayor  of  Tewkesbury  ( 13)  seems  to  me  to  be 
somewhat  opposed  to  these  principles,  but 
I  cannot  help  thinking  that  the  decision 
there  to  some  extent  contravened  the  pro« 
positions  of  law  that  had  always  previ- 
ously been  accepted.  I  accept  that  which 
seems  to  me  to  have  been  always  admitted 
to  be  the  law  before  the  case  of  The  Queen 
V.  The  Mayor  of  Tewkesbury  (13),  viz.,  the 
proposition  which  1  have  expressed,  as  ge- 
nerally applicable  to  all  cases  where  notice 
of  the  law  as  affecting  any  subject-matter 
is  material,  that  is  to  say,  where  by  the 
law,  if  certain  facts  exist  incapacity  ex- 
ists, and  where  by  the  law,  if  the  law 
were  known  to  the  elector,  his  vote  would 
be  thrown  away  if  he  persisted  in  voting 
for  the  disqualified  candidate,  he  cannot, 
if  the  facts  exist  to  his  knowledge,  or  if 
he  have  notice  of  the  flEu^ts  equivalent  to 
knowledge,  which  by  law  produce  inca- 
pacity for  election  in  the  candidate,  render 
his  vote  valid  by  asserting  that  he  did  not 
know  that  the  facts  by  law  produced  such 
incapacity,  or  that  his  vote  would  be 
thrown  away  if  he  voted  for  such  candi- 
date. Applying  those  principles  to  the 
present  notice,  if  it  were  the  law  that  per- 
sonal bribery  rendered  the  person  guilty 
of  it  incapable  of  being  a  candidate  I 
should  have  thought  that  the  notice  was 
sufficient. 

But  that  raises  the  question  whether 
such  bribery  as  was  here  proved  does 
render  the  person  guilty  of  it  incapable  of 
being  a  candidate.  I  agree  that  there  is 
nothing  in  the  Acts  concerning  corrupt 
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practices  which  creates  snch  an  incapa- 
city, and  that  we  are  thrown  hack  npon 
the  previous  law  of  Parliament  for  a  solu- 
tion of  the  question.  The  first  thing  that 
strikes  me  is,  that  if  the  petitioner's  pro- 
position is  law,  the  point  must  have  arisen 
at  almost  every  general  election  in  modem 
times.  I  do  not  mean  to  say  that  at 
every  election  there  must  have  heen 
hribery,  hut  at  every  election  some  candi- 
date must  have  heen  ready  to  allege  hri- 
bery against  his  rival,  and  to  give  notice 
of  it  to  the  electors,  and  yet  no  case  can 
he  produced  in  which  this  course  has  been 
pursued.  One  case  was  cited  from  the 
Parliamentary  reports  where  the  commit- 
tee challenged  the  counsel  engaged  to 
produce  any  case  in  which  bribery  at  the 
election  in  question  had  been  held  to  pro- 
duce an  incapacity  for  being  a  candidate, 
and  the  counsel  could  not.  Therefore, 
unless  the  Horsham  Case  (8)  must  be 
considered  as  a  governing  authority  to  the 
contrary,  we  are  bound,  as  it  seems  to  me, 
by  the  usage  of  Parliament,  to  hold  that 
there  was  no  incapacity  in  the  present 
case. 

The  Horsham  Case  (8)  was  a  very  pe- 
culiar one.  There  being  a  petition,  the 
petitioner  and  candidate,  Mr.  Fitzgerald, 
did  not  claim  the  seat.  If  he  had  claimed 
it,  there  would  have  been  on  that  petition 
a  counter  case  ;  but  as  he  did  not,  it  was 
not  necessary.  The  member  was  unseated, 
and  Mr.  Fitzgerald  stood  again.  The  se- 
cond election  in  many  senses  must  be 
considered  the  same  as  the  first ;  Mr. 
Fitzgerald  was  elected,  but  at  the  election 
a  charge  was  then  made  against  him  of 
corrupt  practices  on  the  former  occasion, 
and  notice  was  given  to  the  electors  of  it. 
There  was  then  a  petition  against  Mr. 
Fitzgerald.  If,  in  such  a  case,  a  Parlia- 
mentary  Committee  were  entitled  to  act 
on  what  they  might  consider  an  equitable 
view  of  the  case,  they  might  well  think 
it  unfair  that,  from  the  simple  fact  of  his 
not  having  claimed  the  seat  on  the  first 
occasion,  he  should  get  the  advantage  of 
there  being  no  finding  of  the  former  com- 
mittee of  corrupt  practices  against  him, 
assuming  that  he  was  guilty  of  them. 
It  might  strike  a  committee  of  gentle- 
men of  honour  that  this  was  an  equitable 
view  of  the  matter,  but  if  that  was  the 


view  which  they  acted  upon,  it  i 
to  me  erroneous  in  point  of  law. 
decision  never  appears  to  have  I 
cepted  as  correct  by  any  of  the 
authorities  in  parliamentary  law, 
case  seems  to  have  been  always  coi 
as  exceptional.  I  do  not,  therefor 
it  is  binding  on  us  as  an  expositio 
law  of  Parliament.  It  seems  to 
trary  to  the  Oheltenham  Case  (7)  i 
Clitlieroe  Case  (9).  I  am,  there 
opinion  that  if  we  are  to  detenx 
question  on  the  authority  of  the  d 
of  the  committees  as  to  parliai 
usage,  there  is  authority  for  holdj 
bribery  by  a  candidate,  even  if  p 
at  an  election,  though  an  offena 
renders  that  election  void,  does  no 
him  incapable  of  being  a  candidat 
election.  There  is  a  manifest  dis 
between  an  ofience  avoiding  an 
and  an  incapacity.  If  a  man  is  ii 
tated,  though  at  the  election  in  c 
neither  he  nor  any  elector  is  gni 
fault,  the  election  is  void.  Whe 
is  bribery,  that  is  an  ofience  agaa 
law,  and  the  election  will  be  y( 
that  result  cannot  be  arrived  at  n 
or  his  agent  have  been  guilty  of 
Besides  the  decision  of  the  parliai 
committees,  we  may  look  at  other 
rities,  such  as  works  of  acknowled 
thority  on  the  subject.  It  will  h 
that  they  set  out  long  lists  of  fact 
will  produce  incapacity  to  be  a  oai 
but  bribery  at  the  existing  election 
inserted  in  such  lists.  It  is  always 
as  an  ofience  which  will  avoid  the  c 
but  never  as  an  incapacity.  Witl 
to  the  statutes  on  the  subject,  it  i 
to  me  that  the  later  statutes  w 
tended  to  increase  the  severity 
law,  but  they  shew  that  befor 
passing  there  was  no  such  incapi 
that  suggested .  In  1 854  the  1 7  &  ] 
c.  102,  was  passed.  There  we  find 
1st  section,  enumerated  what  shalli 
to  bribery,  and  what  the  conseqnc 
it  shall  be ;  viz.,  that  it  shall  amoi 
midcmeanour,  and  be  the  subject  oi 
but  it  does  not  go  on  to  say  ai 
about  incapacity  for  election.  Tl 
section  gives  the  definition  of  ti 
and  the  result  of  that  is  to  be  t] 
election  shall  be  void  9  and  so  1 
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«eotion  provides  wiUi  regard  to  nndae 
iufiinence ;  bat  they  neither  of  them  ex- 
pressly  say  anything  about  incapaci<y, 
whereas  the  3Gth  section  shews  that  in 
this  statute,  when  the  Legislature   in- 
tended to  deal  with  incapacity  for  elec- 
tion, they  used  appropriate  terms.     [The 
learned  Judge  here  read  the  section.]    So 
it  seems  to  me  that  the  Act  is  an  authority 
fcr  the  view  we  now  take.     It  is  right  to 
notice  the  fact  that  this  Act  was  settled 
l>7  a  committee  that  comprised  amongst 
its  members  the  highest  authorities  in 
parliament  on  parliamentary  usage.     If 
they  had  thought  that  bribery  had  the 
effect  alleged,  they  would  certainly  have 
so  expressed  it  in  the  Act,  whereas  we 
find  that  in  an  Act  which  was  most  care- 
fiilly  considered  it  is  expressly  stated  that 
uicapacity  shall  rest  on  the  being  found 
CToilty  of  bribery  by  a  parliamentary  com- 
^ttee  or  a  jury.     Such  finding  is  made 
f^  form  a  necessary  element  to  produce 
^^capacity,  and  as  such  element  cannot 
exist  till  after  the  election,  it  follows  that 
there  can  be  no  incapacity  by  reason  of 
^^bery  at  the  election  at  which  it  took 
place.     Therefore,  on  the  authority  of  the 
decision  of  the  committees,  of  the  recog- 
nised works  of  authority,  and  the  later 
J^^ntes,  I  come  to  the  conclusion  that 
*^bery,  although  it  amounts  to  an  offence, 
*^xid  avoids  the  election,  does  not  render  a 
'person  incapable  of  being  a  candidate. 

^  We  were  pressed  naturally  by  the  de- 
^^on  of  the  Irish  Judges  in  the  Oalway 
^Qte  (15).     With  regard  to  that  case,  I 
^^raa  most  anxious  to  defer  to  their  de- 
^cisbn,  but  after  considerable  hesitation 
I  have  come  to  the  conclusion  that  if  we 
tte  really  convinced  that  it  cannot  be 
nipported  in  point  of  law,  however  un- 
willing we  may  be  to  differ  from  it,  we 
are  bound  to  say  so.     It  is  worthy  of  ob- 
serFation  that  ihe  point  now  in  question 
was  not  reserved  in  the  Oalway  Case  (16) 
^  the  learned  Judge  who  tried  the  case, 
ttd  it  seems  to  have  been  assumed  that 
fte  point  was  so  clear  as  not  to  require  to 
^  reserved.     In  one  sense,  therefore,  the 
Court  was  not  entitled  to  enter  upon  it ; 
^  respondent  was  found  by  the  case  to 
"^  incapacitated.    Nevertheless  it  is  true 
.ttiat  oblations  were  made  concemmg 
'lUaipaciiy  in  the  pourse  of  the  most  ci^re- 


fuUy  written  and  elaborate  judgment  of 
Lawson,  J.,  and  in  portions  of  that  judg- 
ment he  seems  to  have  considered  that 
question  as  still  open ;  but  whether  it  be 
from  the  fact  that  the  point  was  not  in 
fact  reserved,  or  that  it  was  assumed  by 
the  Judges  that  the  point  was  clear  with- 
out very  much  enquiry,  it  does  not  seem 
to  me  that  the  judgment  is  so  elaborate 
or  so  clearly  reasoned  with  respect  te  that 
point  as  te  the  rest  of  the  case.  Almost 
the  whole  contest  seems  to  have  been  on 
the  question  of  notice.  However  this 
may  be,  however  relactant  I  may  be  to 
differ  from  the  decision  of  the  Irish 
Judges,  and  however  much  doubt  it  may 
have  caused  me  in  arriving  at  my  present 
view,  if  that  decision  is  to  be  taken  to  be 
that  corrupt  practices  at  an  election  ren- 
der a  candidate  incapacitated  for  that 
election,  having  given  the  case  the  best 
consideration  that  I  can,  I  have  come  to 
the  conclusion  that  it  was  incorrect,  and 
I  cannot  follow  it.  My  view,  therefore, 
is  that,  though  the  notice  would  have 
been  sufficient  if  an  incapacity  had  ex- 
isted, there  was  no  incapacity,  and  con- 
sequently the  notice  was  of  no  avail. 

I  am  authorised  by  my  brother  Denman 
to  say  that  he  concurs  with  my  judgment 
on  both  pointe. 

Judgment  accordingly. 


Attorneys — John  Qnmey,  for  petitioner ;  Peacock 
&  Goddard,  agents  for  Iligson  &  Son,  Man- 
chester, for  respondent 


1874.     \ 
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APPLEBEE  V.  PERCY. 


May  22. 

Mischievous  Animal  —  Scienter  —  Oom" 
plaint  to  Servant — Knowledge  of  Sei^vant 
the  Knowledge  of  Master. 

In  an  action  against  a  pnhlican  for  Jcnotv^ 
vngly  keeping  a  ferocious  dog,  a  imtness 
deposed  that,  having  been  attached  by  the 
dog  at  a  previous  time,  he  complained  to  the 
barmen,  who  were  sermng  the  defendanVs 
customers.     Another  witness  also  proved 
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ihat^  having  been  attacked  on  a  different 
occasion  by  the  dog,  he  likewise  complained 
to  tJie  barmen.  At  the  trial  the  plaintiff 
was  nonsuited,  on  the  grou/nd  that  thefoi'C' 
going  circumstances  did  not  amount  to 
knowledge  in  the  defendant  of  the  dog^s 
ferocity: — Held  (per  Lord  Coleridge, 
C.J.,  and  Keating,  J.,  dissentienie  Brett, 
J.),  that,  as  the  complaints  had  been 
made  to  persons  who,  in  the  defendanVs 
absence,  were  mana^ging  his  btisvness,  there 
was  prima  facie  evidence  of  knowledge  in 
the  defendant  of  the  dog* s  ferocity,  and  that 
the  nonsuit  must  be  set  aside. 

The  declaration  alleged  tliat  the  de- 
fendant wrongfallj  kept  a  dog  of  a  fierce 
and  miflcIiieYOus  natare,  accnstomcd  to 
bite  mankind,  well  knowing  the  said  dog 
was  of  such  fierce  and  mischieyons  natare 
and  so  accustomed  as  aforesaid ;  and  the 
said  dog,  whilst  the  defendant  kept  the 
same,  attacked  the  plaintifi^,  whereby  ho 
snfiered  damage. 

To  this  declaration  the  defendant  pleaded 
not  guilty,  upon  which  issue  was  joined. 
.  The  cause  came  on  fortrial  before  Hony- 
man,  J.,  at  the  sittings  in  London  after 
Trinity  Term,  1873,  when  the  following 
evidence  was  g^vcn  on  the  part  of  the 
plaintiff  in  support  of  his  case. 

Samuel  Applebee. — "  I  am  the  plaintiff, 
and  a  turner,  and  live  at  27,  New  Lin 
Yard.  I  was  in  the  counting-house  of 
Smithers,  97,  Curtain  Eoad,  on  the  12th 
of  April,  1873,  at  6.30  p.m.  Dring  and 
Smithers  were  with  me.  Whilst  we  were 
talking,  a  dog,  a  large  black  and  white 
Newfoundland  dog,  came  in.  A  lad  was 
at  the  door.  The  dog  deliberately  flew 
amongst  the  whole  of  us ;  he  laid  hold 
of  me  by  the  arm ;  he  tried  to  get  at  my 
throat ;  he  bit  me  on  the  arm.  I  punched 
him  off ;  I  beat  him  off,  and  he  ran  away. 
Arm  bitten  in  three  places.  I  called  the 
lad  to  take  the  dog.  Dog  ran  into  the 
road."  [It  was  admitted  on  the  part  of 
the  defendant  that  the  dog  belouged  to 
him.]  "  The  defendant  is  a  publican,  43, 
Paul  Street.  I  had  my  arm  cauterised. 
I  saw  defendant  after  that;  he  said  he 
was  very  sorry;  that  the  lad  had  not 
made  any  complaint  of  the  dog  having 
bitten  me.'* 

Cross-examined.—"  There  was  another 


dog  oatside,  an  Italian  gvejliound.  Iomu 
not  swear  whether  they  had  not  been 
fighting;  ihey  were  not  fighting  in  the 
shop.   I  did  not  ffo  to  separate  ihem." 

^nithers  and  Dring  gave  oonfirmatorj 
evidence  aa  to  what  happened  on  tlie 
12th  of  ApriL 

Hunter. — ^'^  I  am  a  fnmitiire  dealer  in 
Curtain  Road.  I  remember  Good  Frida^jr, 
the  11th  of  April.  I  was  taking  farm* 
ture  to  a  house  four  doom  from  defend- 
ant's. As  I  was  passing  defendant's,  a 
large  dog  flew  out,  and  seized  me  by  the 
seat  of  the  trousers.  I  had  not  given  any 
provocation.  On  the  foUowing  morning, 
Saturday,  I  called  at  the  defendant's  for 
a  little  refreshment.  Whilst  I  was  there, 
the  same  dog  came  into  the  bar,  and 
he  made  a  run  at  me  again.  I  cocki 
my  leg  up  and  stopped  him.  Hy  leg  is 
leather  leg.  There  were  two  men  serv- 
ing behind  the  bar." 

Q.  "  Did  you  make  any  complaint 
them?" 

It  was  objected  on  behalf  of  the  d^ 
fendant  that  statements  made  to  or  ~ 
these  men  were  not  evidence  against 
defendant.    The  Jndge  reooiyed  the 
dence,  subject  to  the  objection. 

A.  '*  I  said,  *  I  wonder  yon  allow  aa 
a  ferocious  animal  to  nm  abont.    ~ 
day  he  attempted  to  bite  me,  as  I  i 
gomg  by.'     The  barmen  did  nothirm, 
and  the  aog  went  into  the  yard." 

Cross-examined. — "That  man"  (poini 
ing  to  a  person  in  Court)  "  ia  one  of 
bi^men." 

Eang. — '*  I  am  a  piano*forte  cutter. 
Three  weeks  before  kst  Easter  I  iraa 
passing  alonff  Paul  Street,  past  the 
"  Crown  and  Anchor."  A  very  large  dog 
flew  at  me ;  it  caught  me  in  the  coat ;  no- 
thiug  to  speak  of.  I  halloaed,  'and  the  dog 
ran  away.  1  did  not  go  into  defendant's 
house.  1  reached  my  head  in.  I  saw 
men  in  shirt-sleeves  in  the  bar." 

Q.  "  What  did  you  say  to  them  P  " 

(Question  objected  to  onbehalf  of  defen* 
dant,  and  received  subject  to  the  objec* 
tion.) 

A.  "  I  said,  *  Is  this  your  dog  P '  He 
said,  *  Why  ?  '  I  said,  *  He  flew  at  me.' 
He  went  to  the  middle  door  in  the  bar| 
and  a  female  came  ont." 

Q.  "  What  did  she  say  P 
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therefore,  evidence  that  before  the  plaintiff 
vfBS  bitten,  the  defendant  himself  knew  the 
dog  to  be  savage.  Gladman  v.  Johnson  (2) 
supports  this  contention. 

Brett,  J. — In  my  opinion  this  rule 
ought  to  be  discharged.  The  question 
before  us  is  whether  any  evidence  was  ad- 
duced at  the  trial  of  the  defendant's 
liability.  The  cause  of  action  relied  upon 
was,  that  the  defendant  knowingly  kept 
a  ferocious  dog,  which  injured  the  plain- 
tiff. It  is  not  necessary  to  prove  know- 
ledge in  the  defendant  of  the  animal's 
vicious  temper,  if  it  can  be  shewn  that 
the  person  having  the  care  and  control  of 
the  defendant's  dog  was  aware  of  its  mis- 
chievous disposition.  A  distinction  has 
always  been  drawn  between  the  liability 
of  persons  keeping  ferocious  animals  by 
nature,  as  lions  and  tigers,  and  the 
liability  of  those  keeping  animals  not 
naturally  ferocious.  K  a  lion  does  mis- 
chief, the  owner  is  bound  to  compensate 
the  person  injured  without  formal  proof 
that  the  owner  was  aware  of  its  dangerous 
nature,  for  he  is  taken  to  be  cognizant  of 
its  disposition  ;  but  a  different  rule  pre- 
vails with  respect  to  domestic  animals, 
and  the  owner  of  a  dog  is  liable  only  if 
he  knows  that  the  animal  is  accustomed 
to  do  mischief.  In  the  present  case 
evidence  was  given  to  shew  that  the  de- 
fendant's dog  was  habitually  ferocious : 
on  two  former  occasions  it  had  attacked 
persons,  and  complaint  had  been  made  to 
attendants  serving  at  the  bar  of  the  de- 
fendant's alehouse.  The  business  of  a 
licensed  victualler  consists  in  buying  and 
Belling  by  retail  beer  and  spirituous 
liquors ;  and  the  duty  of  a  barman  is  to 
draw  beer  and  liquors  for  customers  and 
to  receive  the  price  fixed  by  his  master ; 
but  the  fulfilment  of  these  duties  does  not 
constitute  him  the  manager  of  his  master 's 
business,  any  more  than  the  duties  of 
a  linendraper's  shopman  make  him  his 
employer's  representative  in  the  conduct 
of  the  business.  The  kind  of  servant 
whose  knowledge  will  render  his  master 
liable  is  indicated  in  the  judgment  of 
Crompton,  J.,  in  Stiles  v.  The  Cardiff 
Steam  Navigation  Company  (1).  In  that 
case  there  was  a  manager,  who  could 
have  determined  whether  the  dog  should 


be  kept ;  but  as  there  was  not  evi 
that  he  knew  the  dog  to  be  savai 
action  would  not  lie.  The  decis: 
Baldwin  v.  Oasella  (5)  carried  the 
step  further ;  but  there  the  dog  wai 
in  a  mews  under  the  care  of  the  coac 
who  was  put  into  the  place  of  h 
ployer  and  had  the  control  of  the  ai 
the  coachman  knew  the  dog  to  b< 
chievous,  and  his  knowledge  was  i 
his  master.  In  this  case  the  plaintif 
no  evidence  that  the  barmen  had  o 
of  either  the  defendant's  business  < 
dog.  Then  it  was  argued  that  ihei 
evidence  shewing  that  the  defendai 
been  informed  by  the  barmen  of  the 
having  bitten  other  persons ;  for  i 
contended  that  the  barmen  had  a  d 
inform  their  master  of  the  complaini 
to  them,  and  that  they  were  to 
sumed  to  have  fulfilled  that  duty, 
not  think  that  any  duty  was  in 
upon  them  to  tell  the  defendant 
complaint ;  persons  wishing  to  com 
cate  with  him  ought  not  to  have  lef 
sages  with  his  servants.  It  has  bee; 
tended  that  Gladman  v.  Johnson  (2) 
that  if  a  servant  has  a  duty  to  infoi 
employer  of  a  communication  ms 
him,  he  is  to  be  assumed  to  have  fo 
tliat  duty.  If  that  were  the  decifi 
Gladman  v.  Johnson  (2),  we  shoi 
bound  by  it ;  but  are  we  to  assnm* 
every  servant  will  deliver  a  messaj 
trusted  to  him,  although  it  does  b 
late  to  the  duty  discharged  by  hi 
do  not  think  that  Gladman  v.  Johns 
•yvan^ants  the  construction  \vhic] 
plaintiff's  counsel  have  attempted 
upon  it.  It  appears  to  have  been 
mined  upon  the  ground  that  the  d 
ant's  wife  was  manager  of  his  bns 
if  she  had  been  in  the  position  of  a 
servant,  the  Court  would  by  a  decis 
favour  of  the  plaintiff  have  ove: 
former  authorities.  To  give  jnd| 
for  the  present  plaintiff  seems  to 
render  it  unnecessary  to  prove  knov 
in  the  owner  of  the  dog's  savage  di 
tion.  In  my  opinion  my  brother  ] 
man  was  right,  and  this  rule  ought 
discharged. 

Keating,  J. — I  think  that  thii 
ought  to  bo  made  absolute.  The  £b 
of  the  dog  seems  to  have  been  c 
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proTcd,  and   it   was  farther  established 
that  the  animal  liad  flown  at  other  per- 
aons,  namely  the  witnesses  Hunter  and 
King,  who  complained  to  the  defendant 's 
servants.     King  had  been  attacked  some 
time  previously  in  the  street,  and  he  then 
remonstrated  with  the  barmen  of  the  de- 
fendant, who  appeared  to  be  managing 
ilia  basiness.     If  the  rule  of  law  required 
that  notice  shonld  be  given  to  the  owner 
himself  or  to  some  person  managing  every 
department  of  his  business,  the  complaints 
made  by  Hanter  and  King  would  not 
constitute  sufficient  notice  to  the  defend- 
ant.   But  the  barmen    were  acting  as 
inanagers  in  retailing  beer  and  spirituous 
Kquore,  and  i*epresented  their  employer 
in  this  portion  of  his  business.     The  at- 
tack upon  Hunter  was  a  second  attack, 
and  in  my  opinion  the  plaintiff  gave  evi- 
denoe  which  ought  to  have  been  laid 
before  the  jury.     The  &cts  here  seem  to 
^6  stronger  than  those  in  Gladman  v. 
^ohn9(m  (2).  The  wife  of  the  defendant  in 
that  case  was  not  a  manager  of  his  busi- 
'i^n  as  a  milkman  in  the  extended  sense 
^  the  expression ;  she  could  not  have 
bought  or  sold  cows  for  him  ;  a  dealing 
'^ith  her  as  to  a  matter  of  that  kind 
^ould  have  been  unlawful ;  she  was  no 
^^re  g^eral  manager  of  her  husband's 
'^^Miness  than  the  barmen  were  the  general 
''^•nagers  of  the  present  defendant's  busi- 
^^^88.     I  rely  upon  and  adopt  the  language 
^Jd  the  reasoning  of  my  late  brother 
^[iUes  in  Gladman  v.  Johnson  (2).     The 
^Tfe  had  authority  to  receive  the  complaint, 
^^'Bcaase  she  was  left  to  conduct  the  busi- 
J^ttsin  her  husband's  absence.     I  think 
^Jaat  the  judgment  of  the  late  Lord  Chief 
^natice  Bovill   support*  my  view,   and 
*^^liai  we  cannot  discharge  this  rule  without 
^Ferruling  that  decision.   With  all  respect 
^  my  brother  Brett  I  venture  to  differ 
^^tun  him,  and  in  my  opinion  a  new  trial 
^^mst  be  had  between  the  parties. 

Lord  Colbeibgb,  C.J. — The  question 
^Tgned  before  us  has  not  related  to  the 
^«ght  of  evidence  as  to  the  scienter.  It 
^Us  not  been  disputed  that  the  animal  was 
^f  a  ferocions  temper  ;  that  was  estab- 
^^^shed  by  the  evidence  as  to  the  attacks 
^pon  the  witnesaes.  The  question  dis- 
^Q>8ed  was  whether  the  complaints  can  be 
^3*emed  in  law  to  have  been  made  to  the 
9iv  BMxm%  4a.*-C.P^ 


defendant,  and  the  plaintiff  sought  to  fix 
him  with  liability  by  the   notice  given 
to  the  persons  in  his  employment.     It 
has  been  strongly  urged  by  my  brother 
Brett,  and  it  is  not  denied  either  by  my 
brother  Keating  or  by  myself,  that  before 
determining  whether  a  master  can   be 
made  answerable  for  the  knowledge   of 
his  servant,  we  must  consider  what  the 
position  of  the  latter  is  in  the  service  of 
his  employer.     In  passing  I  wish  to  re- 
mark  that,   according   to   the  evidence, 
ample  notice  was  given  of  the  dog's  dan- 
gerous propensity.     [His  Lordship  read 
the  evidence  as  to  the  statements  made 
to  the  barmen  by  the  witnesses.  Hunter 
and  King.]     The  communications  to  the 
defendant's  servants   being   such    as    I 
have  read,  are  they  not  sufficient  to  fix 
the  defendant  with  liability,  are  they  not 
evidence  to  be  laid  before  the  jury  ?  With 
the  greatest  respect  for  the  opinion  of  my 
brother  Brett,  I  think  that  the  nonsuit 
must  be  set  aside.     The  barmen,  when 
the  rx)mplaints  were  made,  were  conduct- 
ing the  business   carried  on  across   the 
counter ;  they  alone  then  represented  the 
defendant ;  they  alone  appeared  to  be  con- 
nected with   the  dog.      They    may    be 
considered  as  managers  of  part  of  tho 
defendant's  business ;  they  were  intrusted 
with  the  administration  of  a  portion  of  it, 
and  notice  of  the  dog's  vicious  habits  was 
given  to  them  upon  the  defendant's  pre- 
mises where  the  animal  was  kept,  whilst 
they  were  acting  as  managers.     I  think 
that  these  circumstances  establish  prima 
facte  knowledge  in   the  defendant.     In 
Stiles  V,  TJie  Cardiff  Steam  Navigation  Covu 
pany  (1)  Mr.  Justice  Crompton  and  Mr. 
Justice  Blackburn  appear  to  have  been  of 
opinion,  that  where  the  management  of  a 
business  is  deputed  to  an  agent  notice  to 
that  jagent  is  notice  to  his  employer ;  and 
it  was  upon  a  somewhat  similar  principle 
that  Baldwin  v.  GaseUa  (5)  was  decided ; 
there  the  master  was  held  responsible  be- 
cause he  had  deputed  his  coachman  to  act 
for  him  in  the  case  of  the  dog,  and  tho 
coachman  knew  the  dog  to  be  savage. 
The  ground  of  decision  in  Gladinan  v, 
Johnson  (2)  is  not  identical  with  that  in 
Baldwin  v.  Casella  (5)  ;  but  i^  Gladman  v. 
Johnson  (2)  be  sound  law,  it  seems  to  me 
impossible  to  decide  in  favour  of  tho  de« 
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fendant,  for  we  cannot  discbarge  tbis  mle 
withonfc  overruling  that  case.  A  mere 
complaint  to  a  servant  of  the  owner  may 
be  insufficient ;  but  the  notice  will  be  suffi- 
cient if  it  be  given  to  a  person  conducting 
the  owner's  business,  in  the  form  of  a 
message  to  be  delivered  to  him.  I  think 
that  in  the  absence  of  evidence  to  the  con- 
trary we  should  be  warranted  in  assuming 
that  the  message  was  duly  communicated 
to  the  employer.  This  appears  to  have 
been  the  opinion  of  Mr.  Justice  Montague 
Smith  in  Oladman  v.  Johnson  (2).  The 
evidence  adduced  by  the  present  plaintiff 
ought  to  have  been  laid  before  the  jury  : 
all  the  elements  upon  which  the  decision 
in  that  case  was  founded  exist  in  this. 
The  barmen  were  in  a  position  to  receive 
information  as  to  the  behaviour  of  the 
dog,  and  had  a  duty  to  communicate  such 
information  to"  their  master.  For  the 
foregoing  reasons  I  am  of  opinion  that 
this  rule  ought  to  be  made  absolute  to 
set  aside  the  nonsuit,  and  that  a  new  trial 
ought  to  be  had  between  the  parties. 

Rule  ahsohite. 


Attorneys — John  Long,    for  plaintiff;    Fitch  & 
Fitch,  for  defenclant. 


1874 
June  2. 


HAVERFORDWEST  ELECTION 
PETITION. 
DAVIS,  PETITIONER  ;  LORD  KENSING- 
TON AND  ANOTHER,  RESPONDENTS. 


Parliament — Election — Payment  to  Be^ 
turning  Officer  of  Election  Expenses — Va- 
lidity  of  Election— Ballot  Act,  1872. 

A  retuiming  officer  at  a  Parliamentary 
election  has  no  right  to  insist,  as  a  condition 
to  talcing  the  poll,  on  a  candidate  paying,  or 
giving  security  for  paying,  his  proportion  of 
the  money  required  to  meet  the  election  eX" 
penses. 

Where,  therefore,  at  an  election  for  a 
borough  returning  only  one  member  to  Par- 
liame^it  tico  candidates  were  duly  nominated 
as  required  by  the  Ballot  Act,  1872,  hut, 
hcciiuse  one  of  them  would  not  d&posit  or 


give  security  for  the  sum  required  i 
meet  his  proportion  of  the  elecHon 
the  returning  officer  refused  to  n 
nomination,  and  without  taking  a 
turned  the  nnme  of  the  other  cam 
duly  elected,  it  was  held  thai  such 
was  void. 

By  the  direction  of  the  Courfc 
raised  by  the  petitioner  was  stfl 
Special   Case,   containing  the  fi 
facts. 

1.  At  the  general  election  in 
1874,     the  respondent    William 
Harding  was  the   returning  ofi 
the  borough  of  the    town    and 
of  Haverfordwest. 

2.  The  said  borough  is  entitk 
turn  one  member  to  Parliament. 

3.  The  election  for  the  said 
was  duly  appointed  by  the  said  n 
officer  to  beholden  on  the  2nd  of  F< 
1874,  in  the  grand  jury  room  of  H 
Hall  at  Haverfordwest  aforesaid, 
the  hours  of  11  a.m.  and  1  p.m. 

4.  Within  the  two  hours  appoa 
the  election  the  respondent  Will 
wards.  Baron  Kensington,  appc 
the  grand  jury  room  as  a  Candida 
two  registered  electors  as  his  ] 
and  seconder,  and  accompanied 
agent;  and  handed  in  his  nor 
paper  signed  by  such  proposer 
conder  and  purporting  also  to  b 
by  eight  other  registered  electors 
the  same  time  deposited  with  the 
turning  officer  60Z.  as  a  deposit 
moiety  of  the  returning  officer's  c 
in  carrying  into  effect  the  proyi 
the  Ballot  Act,  1872. 

5.  Daring  the  two  hours  afore 
petitioner  also  appeared  in  the  sai 
juiy  room,  unaccompanied  by  & 
poser  or  seconder  or  other  pers 
handed  in  a  nomination  paper  8i| 
two  registered  electors  as  his  prop 
seconder,  and  by  eight  other  re 
electors. 

6.  The  petitioner's  address  to  i 
tors  of  the  said  borough  was  p 
the  public  places  of  Haverfordwest 
days  previous  to  the  day  of  eleot 
immediately  on  its  appearance  i 
returning  officer  wrote  and  seni 
petitioner  a  letter  in  the  following 
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joint  expense  of  the  several  candidates, 
but  that  would  not  entitle  the  returning 
officer  to  demand  a  deposit  or  security 
for  the  amount.  In  Morris  v.  Burdeit  (2) 
Lord  Ellenborough  ruled  that  a  candi- 
date was  only  liable  for  such  expenses  as 
are  imposed  by  statute,  or  by  his  own 
consent,  express  or  implied.  Clearly  the 
returning  officer  was  wrong  in  refusing 
to  take  the  poll,  and  the  election  of  Lord 
Kensington  under  these  circumstanees 
was  void. 

C,  Bowen,  for  the  respondent  Lord 
Kensington. — The  returning  officer  was 
right  in  insisting  on  the  payment  of  his  ex- 
penses, and  in  considering,  therefore,  that 
there  had  been  no  valid  nomination ;  and 
next  if  he  was  not  right  in  this,  the  election, 
nevertheless,  was  not  void.  The  8th  sec- 
tion of  the  Ballot  Act,  1872,  leaves  the 
law  as  regards  the  election  expenses  the 
same  as  it  was  before  that  Act.  This 
brings  one  back  to  2  Will.  4.  c.  45.  sec. 
71,  which  declares  that  the  expense  of 
erecting  the  booths  is  to  be  borne  by  the 
candidates.  At  common  law  the  sheriff  was 
not  bound  to  provide  booths  for  borough 
elections,  and  the  18  Q-eo.  2.  c.  18  dealt 
only  with  county  elections.  The  34  Geo. 
8.  c.  73.  sec.  G  says,  but  the  expenses 
are  to  be  borne  by  the  candidates.  In 
the  second  case  of  Morris  v.  Bnrdett  (3) 
the  defendant  was  held  not  liable  for  the 
expenses,  because  ho  had  been  nominated 
and  elected  without  his  consent,  so 
that  in  fact  he  had  never  been  a  candi- 

to  make  su  h  contract ;  or  if  they  shall  not  mako 
Buoli  contrnet,  then  the  samo  Bhall  bo  erected  by 
till)  sheriff  or  other  rotiiruing  officer  at  the  expense 
of  the  several  candidates  ay  aforesaid,  subjei't  to 
Biich  limitition  as  hereinafter  next  mentioned  (that 
is  to  say)  that  the  expense  to  be  incurred  for  tlio 
booth  or  booths  to  be  erected  at  the  principal  place 
of  election  for  any  county,  riding,  parts  or  divi- 
Bions  of  a  county,  or  at  any  of  the  polling  places 
so  to  be  appointed  as  aforesaid,  shedl  not  exceed 
the  sum  of  40/.,  in  respect  of  any  one  such  prin- 
cipal place ;  and  the  expense  to  be  incurred  for 
any  l>ooth  or  booths  to  be  erected  for  any  parisli, 
district,  or  part  of  any  city  or  borougli,  shall  not 
exceed  the  sum  of  25/.  in  respect  of  any  one  such 
parish,  district  or  part ;  provided  always,  that  if 
any  person  shall  be  proposed  without  his  consent, 
then  the  person  so  proposing  him  shall  bo  liable 
to  defray  his  share  of  the  said  expenses  in  like 
manner  as  if  he  had  been  a  candidate." 

(2)  1  Campb.  218. 

(3)  2  M.  &  .S.  212. 


date ;  but  the  Court  did  not  dei 
that  the  sheriff  was  bound  to  go 
expense  of  putting  up  booths.  T 
cision  in  Muntz  v.  Sturge  (4)  is  no 
factory ;  for  the  returning  officer  is  re 
to  prepare  books  for  taking  the  pol 
days  beforehand,  and  yet,  accord 
that  decision,  unless  the  candidati 
to  the  poll  he  would  not  be  a  can 
though  he  had  been  nominatec 
therefore  he  would  not  be  liable  a 
for  any  part  of  the  expenses  < 
election. 

Then  as  to  the  second  point. 

[Brett,   J. — If  the  returning 
erroneously  refuses  to  take  the  n 
tion  of  one  of  two  candidates  an 
that  the  other  only  is  elected,  ca 
possibly  be  said  to  be  a  good  elect: 

It  must  then  resolve  itself  in 
question  as  to  whether  the  return 
ficcr  was  right  in  acting  as  he  did. 

Le  Marchautj  for  the  retnminff 
contended  that  he  ought  not  to  bi 
liable  to  the  costs  of  this  applicat 
he  had  acted  in  a  bona  fide  mann 
according  to  usage. 

LOBD   COLEBIDQE,  C.J. — In  this  ( 

are  asked  to  determine  whethei 
Kensington  was  duly  elected  or  i 
the  borough  of  Haverfordwest, 
borough  is  only  entitled  to  retn 
member  to  Parliament,  and  on  the  ] 
occasion,  all  the  preliminaries  havix 
gone  through.  Lord  Kensington  w 
posed  and  nominated  as  one  of  the 
dates,  and  the  petitioner,  Mr.  Dav 
proposed  and  nominated  as  anoth 
didate,  and  within  the  terms  of 
graphs  1  and  2  of  section  1  of  the 
Act,  1872,  the  nomination  papers  c 
two  candidates  were  duly  delivf 
the  sheiiff,  who  acted  as  the  let 
officer  for  the  borough,  and  aite 
had  been  so  delivered  to  him  the 
declared  Lord  Kensington  to  be  < 
and  we  are  to  enquire  whether  the 
was  justified  in  refusing  to  take  m 
the  nomination  of  Mr.  Davis.  It  hi 
argued  that  he  was  so  justified  I 
Mr.  Davis  declined  to  find  the  s 

(4)  8  Mco.  &  W.  302;  s.  c.  12  Law 
(n.s.)  Exch.  234. 
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qniied  of  him  as  his  proportion  of  the 
expense  of  the  election  ;  and  the  question 
is  whether  the  sheriff  was  bound  to  de- 
fray the  expense  of  the  election  without 
being  first  put  in  possession  of  the  neces- 
sary fonds  for  that  purpose  by  the  several 
candidates.  There  is  no  doafot  but  that 
Mr.  Davis  was  told  hy  the  sheriff  that  if 
he  did  not  deposit  40/.,  or  give  security 
for  the  same,  the  sheriff  would  not  take 
notice  of  his  candidature,  and  it  is  fpxmd 
by  the  case  that  the  sum  of  40Z.  was  not 
an  improper  or  unreasonable  sum  for  the 
purpose  for  which  it  was  asked  ;  and  no 
one  impeaches  the  character  of  the  sheriff 
or  suggests  that  he  did  not  act  pursuant 
to  what  he  thought  the  statute  empowered 
him  to  do.  Now,  was  the  sheriff  entitled 
by  law  to  require  such  deposit  money  or 
secnrity  from  Mr.  Davis  before  taking  a 

?)ll?  I  am  of  opinion  that  he  was  not. 
he  point  depends  on  the  construction 
of  two  Acts  of  Parliament,  which  have 
received  a  construction  of  the  highest 
authority.  The  Ballot  Act,  1872,  in  no 
way  helps  us,  because  section  8  of  it  di- 
rects that  the  expenses  of  the  returning 
officer  are  to  be  payable  in  the  same  man- 
ner as  expenses  incurred  in  the  erection 
of  polling  booths  were  by  law  payable. 
Now,  what  was  the  law  as  to  the  expenses 
of  polling  booths  ?  It  is  to  bo  found  in 
sections  G8  and  71  of  the  Reform  Act 
2  WiU.  4.  c.  45.  The  68th  section  is 
not  important,  for  the  portion  which  re- 
lates to  booths  has  been  repealed,  but  it 
w  nseful  as  helping  to  construe  section 
'li  which  is  the  important  section.  [His 
lordship  here  read  the  71st  section.] 
Now,  the  question  is  whether,  under  that 
lection  if  it  stood  alone,  and  if  the  can- 
didate declined  to  pay  beforehand,  or  to 
give  security,  for  the  expense  of  erecting 
^  booths,  the  returning  officer  would  be 
J^istified  in  refusing  him  an  election  ?  1 
slvmldhave  thought  not.  The  section  says* 
^  the  booths  are  to  be  erected  by  con- 
^t  with  the  candidates  if  they  think  fit 
to  make  such  contract,  and  if  they  do  not 
then  they  are  to  be  erected  by  the  sheriff 
or  other  returning  officer  at  the  expense 
of  the  candidates.  There  is  no  trace  there 
of  any  condition  precedent  that  if  the  can- 
didate refuses  to  make  the  contract  or 
to  pay  the  expense  of  the  erection  his  no- 


mination is  to  be  void.  The  refusal  to 
put  up  the  booths  or  to  receive  the  votes 
is  one  of  so  serious  a  consequence  that  if 
it  had  ever  been  intended  by  the  Legisla- 
ture that  such  a  power  should  have  been 
placed  in  the  hands  of  the  returning  of- 
ficer it  would  have  expressed  it  in  clear 
words,  and  would  not  have  left  it  to  have 
been  deduced  by  at  least  a  doubtful  con- 
struction. But  the  section  is  not  now 
left  to  us  to  construe,  because  in  1841  it 
received  the  construction  of  the  Court  of 
Exchequer  in  Muntz  v.  Sturge  (4).  In 
that  case  the  plaintiff,  who  was  returning 
officer  for  Birmingham,  sued  Mr.  Sturge 
for  a  proportion  of  the  expense  the  plain- 
tiff had  been  put  to  in  erecting  the  booths. 
Mr.  Sturge  had  been  nominated,  but  had 
refused  to  go  to  the  poll,  and  the  question 
was  whether  he  was  liable  for  these  ex- 
penses ;  and  the  Court  held  that  he  was 
not,  on  the  ground  that,  although  in  a 
popular  sense  he  was  a  candidate,  yet  as 
he  had  coupled  his  nomination  with  a 
statement  that  he  would  not  stand  a  con- 
test, he  was  not  a  candidate  in  the  proper 
sense  of  the  word.  It  is  true  that  in  that 
case  there  was  not  a  decision  on  the  point 
now  before  us,  but  this  very  section  came 
before  the  Court  to  be  construed,  and  one 
of  the  arguments  urged  on  the  Court  in 
favour  of  the  plaintiff  was  that  "  the  re- 
turning officer  is  necessarily  obliged  to 
incur  a  large  portion  of  the  expense  be- 
fore the  day  fixed  for  the  nomination,  it 
being  often  impossible  to  erect  the  neces- 
sary booths  between  the  time  of  the  no- 
mination and  the  actual  commencement 
of  the  poll." 

"It  must  be  admitted,"  said  Lord 
Abinger,  C.B.,  in  delivering  the  judgment 
of  the  Court, "  that  the  construction  which 
we  put  on  these  clauses,"  namely,  sections 
68  and  71,  "  may  in  some  cases  possibly, 
though  not  very  probably,  cast  on  the  re- 
turning officer  the  burthen  of  preparing 
at  least  for  the  erection  of  booths,  when 
there  may  never  be  any  person  answering 
the  description  of  a  candidate  eventually 
liable  to  reimburse  him."  Shewing  in  the 
view  the  Court  there  took  of  the  matter 
that  the  returning  officer  was  to  spend 
the  money  in  the  first  instance,  and  to 
recover  it  afterwards  from  the  person  who 
was  ultimately  liable.    "But  at  most," 
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said  Lord  Abinger,  "  ibis  only  shews  tliat 
in  certain  cases  the  post  of  returning 
officer  may  be  one  of  an  onerous  charac- 
ter, and  tbe  Legislature  may  well  have 
considered  that  to  be  a  far  less  evil  than 
it  would  be  to  prevent  proper  persons  from 
being  proposed,  under  the  fear  that  the 
proposers  might  afterwards  become  liable 
to  the  expense  of  a  poll  in  which  they  may 
have  taken  no  part.  We  may  further  ob- 
serve that  the  same  enactment  which  makes 
the  candidates  liable  to  the  expense  of  the 
booths  also  makes  them  liable  to  the  expense 
of  the  deputies  and  poll  clerks  employed 
in  taking  the  poll.  It  is  difficult  to  be- 
lieve that  the  Legislature  could  have 
meant  to  throw  the  burthen  of  these 
latter  expenses  on  any  persons  except 
those  for  whose  benefit  they  may  have 
been  incurred,  namely,  by  the  candidates 
who  come  to  the  poll,  and  this  therefore 
is  strongly  confirmatory  of  the  construc- 
tion we  put  on  the  word  candidate  as 
used  in  the  71st  section ; ''  and  in  another 
part  of  the  judgment  his  Lordship  said, 
'*  this  certainly  shews  that  in  soma  cases 
the  returning  officer  must  erect,  or  at  all 
events  have  made  preparations  for  erect- 
ing, booths  before  he  knows  whether  there 
will  or  not  be  any  necessity  for  them." 

Now  after  that,  which  was  a  written 
judgment  of  the  highest  authority,  shew- 
ing that  what  was  intended  by  the  Legis- 
lature was  tliat  the  returning  officer  was, 
at  his  own  expense  in  the  first  instance, 
to  erect  the  polling  booths,  I  am  of  opinion 
that  in  construing  the  Ballot  Act,  the 
8th  section  means  that  the  returning 
officer  is  to  incur  the  expenses  of  the  elec- 
tion, and  to  be  afterwards  reimbursed 
from  those  wha  are  ultimately  liable.  We 
have  been  pressed  by  some  authorities  in 
an  earlier  state  of  the  law.  Prior  to  the 
Reform  Act  the  law  was  governed  by  18 
Geo.  2.  c.  18,  extended  to  Westminster 
by  51  Geo.  3.  c.  126.  Now  this  18  Geo. 
2.  0. 18,  as  so  extended,  received  a  judi- 
cial  construction  from  Lord  Ellenborough 
in  Morris  v.  Burdett  (3),  and  which  is 
similar  to  what  the  Court  of  Exchequer 
in  Muntz  v.  Sturge  (4)  put  on  the  Reform 
Act.  Lord  Ellenborough  held  that  the 
Bailiff  of  Westminster,  who  was  the  re- 
turning officer,  must  set  up  the  booths  in 
the  first  instance,  and  afterwards    get 


reimbursed  from  the  oaxididateB,  i 
if  there  were  no  candidates,  them 
be  prepared  to  pay  the  expenses 
so  incurred  out  of  his  own  pocike 
was  never  suggested  that  he  had 
to  insist  on  a  prepayment  of  i 
penses.  In  the  present  case  noi 
us,  the  returning  officer  insisted  i 
dition  which  he  had  therefore  no 
insist  on.  I  do  not  say  that  M 
acted  courteously  in  thus  standin 
rights,  but  the  returning  officer  oi 
to  have  refused  to  allow  Mr.  Day 
put  in  nomination,  and  the  ele 
Lord  Kensington  under  the  drcax 
was  a  miscarriage  and  void. 

The  only  remaining  question  is ; 
costs.  Lord  Kensington  did 
wrong,  and  it  would  be  unjust  t 
him  with  the  costs.  The  case  of 
turning  officer  is  more  doubtfn: 
think  he  will  be  sufficiently  punii 
having  to  bear  his  own  expeni 
therefore  Mr.  Davis  will  not  reoov 
against  anyone  but  have  to  pay  h 

Brett,  J. — On  one  side  it  h 
alleged  that  the  returning  offio 
mitted  such  a  breach  of  duty  as  pi 
the  electors  from  fairly  choosinff  i 
sentative,  and  on  the  other  sidi 
been  contended  that  the  candidate 
comply  with  what  was  properly  J 
tion  precedent,  and  so  the  re 
officer  was  justified  in  what  he  die 
it  is  admitted  that  Mr.  Davis  v 
nominated  in  writing  as  required 
1st  section  of  the  Ballot  Act.  Tl 
section  goes  on  to  say  that,  if  at 
piration  of  the  hour  after  the  t 
pointed  for  the  election,  "  more  cai 
stand  nominated  than  there  are  yi 
to  be  filled  up,  the  returning  offic 
adjourn  the  election,  and  shall  take 
If  the  matter  stood  there  it  would 
ous  that  the  returning  officer  did  thi 
he  is  forbidden  to  do,  but  it  is  a 
either  by  this  Act  or  earlier  statu 
Davis  was  bound  before  he  was  na 
to  pay,  or  give  security  for  'pay 
proportion  of  the  reasonable  < 
of  erecting  the  election  bootbs. 
section  8  of  the  Ballot  Act  says,  *' 
to  the  provisions  of  this  Act  every 
ing  officer  shall  provide,"  ink 
"polling  stations"  and  " 
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officers  and  do  such  other 
things  as  maj  be  necessary 
tally  conduct  Id  g  an  election  in 
rovided  by  this  Act."  There- 
B  there  is  something  which  im- 
Inty  to  provide  this  on  some 
\»  is  a  daty  which  is  imposed  on 
dng  officer.  The  8th  section 
on  to  say,  that  "  all  expenses 
acnrred  by  any  returning  officer 
g^  into  effect  the  provisions  of 
L  the  case  of  any  parliamentary 
ihall  be  payable  in  the   same 

expenses  incurred  in  the  cree- 
ling booths  at  such  election  are 
jrable."  It  seems,  therefore,  to 
Jie  Ballot  Act  throws  on  the 
officer  the  burthen  of  providing 
tees,  but  declares  that  the  lia- 
pay  for  them  is  to  be  as  it 
e  that  Act.  For  that  we  must 
8  Reform  Act,  2  Will.  4.  c.  45. 
ind  68th  sections  of  that  Act  are 
fltmed  together,  and  by  these, 
,  with  regard  to  the  county,  and 
ing  officer,  with  regard  to  the 
8  to  cause  to  be  erected  a  rea- 
imber  of  booths  for  taking  the 
en  the  first  part  of  the  71st 
jE,  that  all  booths  erected  arc 
ied  at  the  expense  of  the  several 
I,  bat  it  docs  not  there  say  by 
y  are  to  be  erected.  It  goes 
ards,  to  say  that  they  may  be 
'  contract  with  the  candidates  if 
:  fit^  but  if  they  make  no  such 
lien  the  section  says  they  shall 
,  not  by  the  candidates,  but  ''by 
'  or  other  returning  officer  at  the 
'  the  several  candidates . ' '  There 
'  there  in  terms  to  say  that  the 
'.  the  money  by  the  candidates 
expenses  is  a  condition  prece- 
haa  been  said  that  the  construc- 
rmer  statutes  implies  this,  and 
was  made  to  18  Greo.  2.  c.  18. 
bi  says  ''that  the  sheriff  shall 
the  expense  of  the  candidates 
ber  of  convenient  booths ....  as 
lates  or  any  of  them  shall,  three 
ist  before  the  conmiencement  of 
desire."  It  is  said  that  these 
3W  that  it  is  a  condition  prcce- 
the  candidates  should  provide 
f  with  the  money,  but  I  cannot 


agree  to  this.  An  interpretation  was  put 
on  this  very  statute  by  Lord  Ellenborough 
in  the  second  case  of  Morris  v.  Burdett 
(3),  and  it  is  clear  that  Lord  Ellen- 
borough  did  not  consider  there  was  such 
condition  precedent.  Then  the  71st  section 
of  the  Reform  Act  came  before  the  Court 
of  Exchequer  ia  Muntz  y.  Sturge  (2),  and 
although  it  is  tme  that  it  was  nob  neces- 
sary for  the  decision,  yet  it  was  clearly 
brought  before  the  attention  of  that 
Court,  and  that  Court  was  of  opinion  that 
the  returning  officer  must  erect  the  booths 
primarily  at  his  own  expense.  I  am, 
therefore,  of  opinion  that  the  Ballot  Act, 
1872,  construed  by  the  light  of  the  other 
Acts,  contains  no  such  condition  prece- 
dent as  to  the  payment  of  the  election 
expenses  by  the  candidate.  Then  that 
being  so,  the  determining  whether  one  or 
two  candidates  are  put  up  for  election  is 
a  matter  which  goes  so  entirely  to  the 
substance  of  the  election,  that  what  the 
returning  officer  did  in  refusing  to  take 
notice  of  the  nomination  of  Mr.  Davis 
vitiates  the  election. 

With  respect  to  the  costs  I  entirely 
agree  with  what  my  Lord  has  said. 

Election  void. 
All  parties  to  pay  their  oivn  costs. 


Attorneys — C.  C.   Ellis,  for  petitioner;  Wyatt, 
Hoskins  &  Hooker,  for  respondent. 


4.      -I 
23.    } 
8.    J 


BLOOMER  V.    BERNSTEIN  AND 
ANOTHER. 


1874. 

May 
July 

Sale  of  Ooods-— Contract  for  Delivery  by 
Instalments — Rescinding  Contract, 

The  defendants  contracted  to  sell  a  quan- 
tity  of  iron  to  the  plaintiff  to  he  delivered 
by  instalments^  and  to  be  paid  for  by  cash 
against  bills  of  lading.  The  plaintiff 
having  neglected  to  take  up  ths  bill  of 
lading  for  the  second  instalment  of  iron 
sent  under  tlie  coniract^  the  defendants^ 
after  previous  notice  that  tJiey  would  do  so, 
sold  that  portion  of  iron.  They  sold  it  for 
more  than  the  contract  price^  as  the  market 


376 


COURT  OF  COltMON  PLEAS: 


for  iron  was  a  rising  one,  and  they  after- 
wards refused  to  deliver  the  rest  of  the  iron 
contracted  for,  on  the  growid  that  tlie  con- 
tract  had  been  cancelled  hy  the  plaintiff 
not  taking  up  tJie  biU  of  lading.  The 
plaintiff  subsequently  filed  a  petition  for 
liquidation  by  arrangement^  which  ended 
in  an  agreement  for  a  composition  with  his 
creditors,  arid  he  then  brought  an  action 
against  the  defendants  for  not  delivering 
the  remainder  of  the  iron  according  to  the 
contract  On  the  trial  of  »uch  action  the 
jury  found  that  the  defendants,  by  reason 
of  the  'plaintiff^ s  conduct,  had  reasonable 
ground  for  believing,  and  did  believe,  that 
the  plaintiff  would  be  unable  to  pay  for  the 
future  bills  of  lading  to  be  presented  under 
the  contract,  that  the  plaintiff  had  come  to 
a  determination  to  abandon  tlie  contract, 
and  that  he  had  so  condiicted  himself  as  to 
lead  the  defendants  to  believe  that  he  had 
dcteiinined  to  abandon  the  cmitract : — Held 
that  6n  these  findings  a  verdict  was  rightly 
entered  for  the  defendants,  as  the  case 
was  brought  directly  within  the  autlwrity 
0/ Withers  v.  Reynolds  (2  B.  &  Ad.  882). 

This  was  an  action  for  not  delivering  a 
quantity  of  iron,  pursuant  to  a  contract 
by  which  the  defendants,  merchants  at 
Antwerp,  had  contracted  to  sell  to  the 
plaintiff  from  3,650  tons  to  5,110  tons  of 
old  iron  rails,  delivery  to  take  place 
during  the  year  1872,  and  to  be  com- 
pleted in  December  of  that  year,  at  cer- 
tain specified  prices,  "  payment  net  cash 
in  London,  against  bill  of  lading  and 
sworn  weigher's  certificate.**  In  January, 
1872,  the  plaintiff  duly  paid  the  amount 
of  the  bill  of  lading  for  the  first  portion 
of  the  iron  sent  under  the  contract.  On 
the  1st  of  February,  the  plaintiff  received 
an  invoice  for  the  second  portion,  but  he 
neglected  to  take  up  the  bill  of  lading  for 
the  same,  and  afterwards  on  the  13th  cf 
February,  the  iron  so  invoiced  was  sold 
by  the  defendants,  after  due  notice  had 
been  given  to  the  plaintiff  that  unless  the 
bills  of  lading  were  taken  up  such  iron 
would  be  sold,  and  the  plaintiff  would  be 
charged  with  any  loss.  The  sale,  how- 
ever, realised  more  than  the  contract 
price,  the  market  for  iron  being  then  a 
rising  one.  On  the  14th  of  February, 
the  defendants'  agent  in  England  wrote 


to  the  plaintiff,  informing  him  thai 
had  broken  the  terms  of  his  oonti 
not  taking  up  the  bills  of  lading 
had  been  presented  for  payment^  lb 
consider  the  contract  cancelled, 
again,  on  the  20th  of  February^  ii 
to  a  letter  from  the  plaintiff  rei 
the  iron  to  be  delivered  the  defei 
agent  wrote  to  say  that  the  contn 
cancelled.  On  the  28th  of  Febmii 
plaintiff  filed  his  petition  for  liqn 
under  the  Bankruptcy  Act,  18i6l 
under  the  proceedings  for  liqaidi 
trustee  was  originally  appointe 
ultimately  the  plaintiff's  propert 
re-assigned  to  him,  and  his  credito 
sented  to  take  a  composition  in  si 
tion  of  their  debts,  both  the  tmsi 
creditors  having  expressly  refused 
to  the  plaintiff's  contracts.  Afbei 
towards  the  end  of  July,  the  plain 
manded  a  delivery  of  the  iron  1 
defendants,  pursuant  to  the  contra 
then  brought  the  present  action. 

At  the  trial,  which  took  place 
Brett,  J.,  at  the  Middlesex  sittingc 
last  Michaelmas  Term,  the  learned 
asked  the  jury  the  following  qnesti 

1.  Gould  the  plaintiff  at  any  tim 
the  1st  of  February,  1872,  to  the  . 
that  year  have  been  able  to  pay  : 
bill  of  lading  when  presented  to  1 
accordance  with  the  contract  ? 

2.  Had  the  defendants  or  their 
on  the  13th  of  February,  by  reason 
plaintifi^s  conduct,  reasonable  groa 
believing,  and  did  they,  or  he,  beliei 
the  plaintiff  would  be  unable  to*{ 
the  future  bills  of  lading  when  pre 
under  the  contract  ? 

3.  The  same  on  the  24th  of  July 

4.  Did  the  plaintiff,  his  tmsi 
bankruptcy,  and  creditors  come  t( 
termination  to  abandon  the  contrac 

5.  Did  they  so  conduct  themsel 
to  lead  the  defendants,  or  their 
reasonably  to  believe,  and  did  they 
licve,  that  the  plaintiff,  his  trosta 
creditors  had  determined  to  aband 
contract  ? 

The  jury  answered  the  first  qnesi 
the  negative,  and  the  other  qnesti* 
the  affirmative.  The  learned  Jndg 
directed  the  verdict  to  be  entered  i 
defendants  \  but  gave  leave  to  Uie 
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tiff  to  move  to  enter  a  verdict  for  him 
'  inespectivelv  o£^  or  subject  to,  the  find- 
ings of  the  jnrj. 

A  rule  nisi  was  afterwards  obtained  to 
enter  the  verdict  for  the  plaintiff  for  snch 
damages  as  the  Court  should  direct,  the 
amoant  to  be  ascertained  by  an  arbitrator, 
on  the  ground  that  there  was  no  evidence 
to  jastify  the  Judge  in  ruling,  or  the 
jurj  in  finding,  that  the  defendants  were 
entitled  to  cancel  the  contract  as  they 
did  on  the  14th  of  February,  1878. 

BuU^    Benjamin   and    J,    0,    Mathew 
shewed  cause. 

Manisiy^  Field  and  Waddy  argued  in 
support  of  the  rule. 

The  following  cases  were  cited — Hoch' 

ster  V.  De  la  Tour  (1),  Avery  v.  Bowden 

^2),  Withers  v.  Reynolds  (3),  Hoare  v. 

.Bonnie   (4),    The  Danube  8f  Black   Sea 

R-dAkuay  Company  v.  Xenos  (5),  Simpson 

V-    Crippin  (6),   Boper  v.  Johnson   (7), 

JE^X^mche  y,  CoWum  (8),  MUes  v.  Oorton 

C^),Freeth  v.  Burr  (10),  Frost  v.  Knight 

C^l),  and  Griffiths  v.  F&rry  (12). 

Our,  adv.  vult 

The  judgment  of  the  Court  (13)  was  (on 

ly  8)  delivered  by 

LoaD  CoLERXDOE,  C.J. — (After  stating 

e  findings  of  the  Jury  in  answer  to  the 
^L^^^esiions  put  to  them  by  the  learned 
^" '^dge  at  the  trial,  as  above  mentioned. 


(1)  2  K  &  6.  678  ;  b.  c.  22  Law  J.  Kep.  (n.8.) 
-.B.  455. 

(2)  0  R  &  B.  953 ;  8.  c.  26  Law  J.  Rep.  (n.s.) 
B  8 

(8)  2  6.  &  Ad.  882. 

(4)  5  Hurl.  &  N.  19 ;  8.  c.  29  Law  J.  Hep. 
.8.)  Ezcb.  73. 

(6)  18  Com.  B.  Rep.  N.S.  826;    8.  c.  31  Law 
^.  Kep.  (w.8.)  C.P.  284. 

(6)  42  Law  J.  Rep.  (if.8.)  Q.B.  28 ;  s.  c.  Law 
^^ep.  SaB.  14. 

(7)  42  Law  J.  Rep.  (n.8.)  C.P.  65 ;  8.  c  Law 
^pi  8  CJP.  167. 

(8)  8  Bisg.  14;    s.  c  1  Law  J.  Rep.  (ir.s.) 
C.P.  7. 

(9)  2  Cr.  &  M.  604 ;  s.  e.  3  Law  J.  Rep.  (w.s.) 
Bieh.  166. 

(10)  Ante,  page  91 ;  s.  c.  Law  Rep.  9  O.P.  208. 

(11)  41  Law  J.  Rep.  (m.s.)  Ezch.  78 ;  8.  c  Law 
W7Ezch.  111. 

(12)  1  £.  &  £.  680  ;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Q.B.  204. 

(18)  Lord  Coleridge,  C.J.;  Brett,  J. ;  &  Grove,  J. 

Nbw  Snoas,  43.^C.P. 


his  Lordship  said)  :  We  think  that  these 
findings  of  the  jury  conclude  the  matter, 
and  the  learned  Judge  who  tried  the 
cause  is  not  dissatisfied  with  such,  find- 
ings. They  shew  that  the  circumstances 
were  such  as  to  justify  the  defendants  in 
saying  that  the  contract  had  been  put  an 
end  to  by  its  not  being  possible  tor  the 
plaintiff  to  complete  the  contract  on  his 
part.  The  case,  therefore,  is  directly 
within  the  authority  of  Withen  v.  Bey- 
nolds,  and  the  verdict  is  rightly  entered 
for  the  defendants. 

Bule  discharged. 


Attorneys — Crump,  for  plaintiff;  Feckham,  Hait- 
land  &  Peckham,  for  dcKfendants. 


187 
May 
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TATES  AND  OTHERS  (petitioners) 

LEACH    AND    MILNES    (r0« 

^ondents). 

Municipal  Election — Corrupt  Practices 
Municipal  Election  Act  (35  4»  36  VicU 
c.  60),  88.  13,  18 — Petition — Striking  out 
name  of  Bespondent — Person  elected, 

A  person  who  assumes  to  he  elected^  though 
not  in  fact  elected^  may  he  made  respond- 
ent  to  a  municipal  election  petition  pre- 
sented  under  35  ^  36  Vict.  c.  60,  against 
his  election. 

There  were  two  candidates^  M.  Sf  L,,  for 
the  office  of  councillor  at  a  rrvwnicfipal  deC" 
tion.  M.  had  the  majority  of  votes  and 
was  declared  elected^  hat  heing  disqualified 
he  did  not  accept  the  office ;  upon  which  L, 
claimed  to  he  electedy  made  the  declaration 
of  acceptance  of  office  prescribed  by  b  Sf"  6 
WUl.  4  c.  76.  s.  50,  and  sat  and  acted  as 
councillor.  Both  M,  and  L.  were  thereupon 
m^e  responderUs  to  a  petition  against  the 
election  presented  under  35  ^  36  Vict,  e, 
60,  and  each  gave  notice  under  section 
18  of  that  Act  that  he  did  not  intend  to 
oppose  the  petition. 

This  Court  held  thai  L,  was  properly 
made  respondent  and  refused  an  application 
made  by  him  to  have  his  name  struck  out  as 
respondent. 

At  the  election  to  the  vacant  office  of 
a  councillor  of  the  borough  of  Oldhami 

8C 
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wUch  took  place  in  November,  1873, 
there  were  two  candidates,  viz.,  the  above 
respondents  Leach  and  Milnes.  Milnes 
obtained  the  majority  of  votes  and  was 
declared  elected,  but  being  disqualified 
under  5  A  6  Will.  4.  c.  *7Q,  s.  28,  by  being 
interested  in  a  contract  with  the  council, 
he  declined  taking  the  declaration  of  ac- 
ceptance of  the  office,  and  never  acted 
as  councillor.  Thereupon  Leach  insisted 
that  he  became  thereby  elected  to  the 
office,  and  he  accordingly  made  the  de- 
claration prescribed  by  5  <fc  6  Will.  4. 
c.  T^,  s.  50,  and  sat  and  acted  as  coun- 
cillor and  refused  to  resign  the  office.  A 
petition  against  the  election  was  then 
presented  under  the  Corrupt  Practices 
Municipal  Elections  Act,  1872  (35  &  36 
Vict.  c.  60),  to  which  both  Leach  and 
Milnes  were  made  respondents.  Milnes 
and  Leach  severally  gave  notice  that  they 
did  not  intend  to  oppose  the  petition,  and 
the  petitioners  then  applied  by  a  Judge's 
summons  to  get  back  the  deposit  money, 
and  have  the  election  declared  void,  but 
Cockbum,  C.J.,  before  whom  the  sum- 
mons was  heard,  held  that  he  had  no 
power  to  make  any  such  order,  and  ac- 
cordingly the  matter  was  left  to  go  before 
the  barrister  appointed  to  hear  the  peti- 
tion. The  respondent  Leach  then  ob- 
tained a  rule  to  shew  cause  why  his  name 
should  not  be  struck  out  of  the  petition. 
Against  this  rule, 

•7".  0.  Qriffiis  now  shewed  cause.— 
Leach  was  properly  made  a  respondent 
for  he  made  the  declaration  under  5  &  6 
Will.  4.  c.  *?Q,  s.  50,  and-  took  upon  him- 
self the  office  of  councillor.  The  peti- 
tioners had  a  right  to  say  that  Milnes  was 
disqualified  and  tliat  Leach  was  not 
elected  by  the  majority.  If  this  could  not 
be  done  the  only  other  mode  of  question- 
ing Leach's  right  to  act  as  councillor, 
would  be  by  a  qiu)  warranto^  and  the  12th 
section  of  35  <fc  36  Vict.  c.  60  expressly 
declares  that  an  election  shall  not  be 
questioned  by  a  qiio  warranto  for  a  matter 
lOT  which  it  might  be  questioned  under 
the  provisions  of  that  Act.  Leach  is  a 
councillor  dc  facto  and  he  refuses  to  re- 
sign, aud  until  the  office  has  become 
vacant  thex'e  can  be  no  fresh  election. 
He  wishes  no  doubt  to  escape  from  any 


pecuniary  liability  for  having  acted  as 
nas  done,  and  therefore  he  seekB  to  hav^ 
his  name  struck  oat ;  bat  lie  must  noi»^  ^ 
take  the  consequences  of  his  own  oondocidr^ 
There  is  no  reason  why  his  name 
be  erased.     He  was  properly  made  a 
spondent,  and  his  having   ffiven  notic^^^ 
under  the  18th  section,  of  nis  intentior^^j; 
not  to  oppose  the  petition,  was  an  admi^^ 
sion  that  he  had  nghtly  been  made  a 
spondent.  ^  "^ 

Douglas  WaXker  in  support  of  the 
—The  Court  has  only  power  nnder 
Corrupt  Practices  Municipal    Electi^^^z^' 
Act  (35  &  36  Vict.  c.  60)  to  deal  wit^  ^^^ 
respondent  who  has  in  fiact  been  electec^^^^ 
Leach  never  was  elected  and  is  thereforer 
not  within  the  Act,  and  he  ought  not  to  be 
respondent  to  the  petition.     EEis  having 
acted  as  councillor,  as  he  did,  only  made 
him  an  intruder,  and  whatever  remedy 
there  may  be  against  a  person  who  is  such 
intruder,  it  is  not  a  remedy  under  this 
Act.    The  Superior  Court   has    power 
under  section  21,  sub-section  5,  to  inter- 
fere bv  striking  out  the  name  of  a  person 
who  is  not  properly  a  respondent,  and 
the  Court  ought  to  exercise  such  power  in 
this  case,  considering  that  notice  having 
been  given  that  the  petition  woidd  not 
be  opposed  none  of  the  respondents  can 
appear  at  the  hearing,  and  therefore  the 
sending  the  case  to  the  barrister  for  a 
hearing  will  be  only  to  incor  a  naeless 
expense. 


LoHD  Coleridge,  C.J. — I  am  of  opinion 
that  this  rule  should  be  discharged.  Th 
is  an  application  to  strike  out  the  name 
of  the  respondent  Leach  from  the  petitio 
which  has  been  presented  to  set  asid 
his  election  as  councillor  for  the  ~ 
of  Oldham.  The  facts  which 
are  these — Leach  and  the  other  respond- 
ent Milnes,  were  candidates  at  the  elec- 
tion for  one  of  the  wards,  and  Milnes  had 
the  majority  of  votes.  Milnes,  however, 
it  appears  was  disqualified,  and  therefore 
neither  took  the  oath  or  declaration  re- 
quired by  the  statute  or  acted  as  coun- 
cillor ;  whereupon  Leach,  who  had  only 
the  minority  of  votes,  persisted  that  he 
became  thereby  elected,  and  he  accord- 
ingly made  the  statutory  declaration  of 
acceptance  of  the  office,  and  sat  and  voted 
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a  councillor.  Under  these  circum- 
stances the  petition  was  presented  against 
both  Milnes  and  Leach.  Thej  both  gave 
notice,  under  section  18  of  the  Cormpt 
Practices  Municipal  Elections  Act,  that  it 
was  not  their  intention  to  oppose  this  pe* 
tition,  and  nothing  afterwards  took  place 
nntil  last  March,  when  the  petitioners 
'were  before  the  Chief  Justice  of  England 
on  a  summons  under  which  they  sought  to 
get  the  election  declared  void  in  order  to 
save  the  expense  of  the  hearing  before 
tibe  barrister,  appointed  pursuant  to  the 
Act  to  hear  the  petition.  The  Chief  Jus- 
tice was  of  opinion,  and  in  this  1  think 
lie.  ^wBs  perfectly  right,  that  he  had  no 
Jurisdiction  and  that  he  was  not  the  tri- 
l>iinal  constituted  by  the  statute  to  say 
-whether  the  election  was  void  or  not. 
Leach,  who  has  both  sat  and  voted 
if  he  had  been  elected,  and  who  as  I 
xaxiderstand  will  not  resign,  now  applies 
this  Court  to  have  his  name  struck 
it  of  the  petition,  the  petition  being  the 
dy  mode,  unless  a  quo  warranto  can  be 
of  getting  the  seat  made  vacant.  The 
'S'fcatement  1  have  just  made  of  what  has 
^=^ooiirred  shews  that  if  Mr.  Leach  is  fixed 
iih  costs,  he  has  brought  it  on  himself 
^  his  own  conduct,  which  by  the  notice 
^  gave  under  the  18th  section  he  has 
^^mself  confessed  to  have  been  wrong, 
ow  the  only  ground  on  which  this  rale 
be  supported,  is  that  he  is  not  properly 
respondent  within  the  Act,  and  for  this 
Purpose  we  have  been  referred  to  the  de- 
uition  of  "respondent"  given  by  the 
3th  section  in  the  following  passage — 
'^  The  terms  'petitioner'  and  *respond- 
^nt>'  as  hereinafber  used  in  the  Act,  in- 
^^lude  respectively  any  one  or  more  per- 
sons by  whom  a  petition  is  presented,  and 
^ny  one  or  more  persons  against  whose 
election  a  petition  is  presented."  It  was 
Contended  that  as  Leach  was  never  elected, 
^  petition  could  not  be  presented  against 
iua  election,  and  he  was  therefore  not  a 
despondent  within  this  section.  I  am  of 
opinion  that  there  is  no  ground  for  such 
contention.  The  word  in  the  section  is 
*' include"  and  not  "mean,"  and  besides 
that,  I  think  that  a  respondent  within  the 
Act  means,  as  well  as  includes,  a  person 
who  takes  upon  himself  to  act  as  if  he 
had  been  elected,  and  that  Leach  having 


x^laimed  as  he  did  to  be  elected,  and  acted 
as  such,  was  properly  made  a  respondent. 
Then  it  was  said  that  the  18th  section 
would  help  him  in  this  application,  and 
we  were  referred  to  the  2nd  sub- section 
of  that  section  which  says,  "  A  respond- 
ent who  has  g^ven  the  prescribed  notice 
that  he  does  not  intend  to  oppose  the 
petition  shall  not  be  allowed  to  appear  or 
act  as  a  party  against  such  petition  in 
any  proceeding  thereon."  But  the  words 
there  are  not  that  after  such  notice  he 
shall  not  be  allowed  to  remain  as  respond- 
ent, but  that  he  shall  not  be  allowed  to 
appear  or  act  as  a  party  against  the  peti- 
tion. That,  I  think,  assumes  that  the  peti- 
tion is  to  go  on,  and  that  he  is  to  remain 
as  respondeat,  but  that  he  is  not  to  be 
allowed  to  interfere  in  the  proceedings. 
On  these  grounds  1  am  of  opinion  that 
this  rule  cannot  be  made  absolute.  It 
does  not  appear  to  me  that  Leach  was 
improperly  made  a  party  to  the  proceed- 
ings, and  there  is  no  reason  for  after- 
wards removing  him.  I  see  no  incon- 
venience or  improper  expense  of  the  bar- 
rister going  down  to  try  the  petition 
under  the  circumstances  of  this  case.  It 
will  be  taken  as  an  undefended  case  and 
will  not  occupy  much  time  or*  occasion 
much  expense. 

Brett,  J. — The  only  question  in  this 
case  is  whether  the  rule  which  asks  us  to 
strike  out  the  name  of  Leach  as  one  of 
the  respondents  to  this  petition  should  be 
made  absolute.  It  has  been  argued  that 
he  was  improperly  made  a  respondent 
because  the  only  person  who  can  under 
the  Act  be  made  a  respondent,  is  a  person 
who  has  been  elected,  and  Leach  was 
never  elected,  and  the  argument  is  founded 
on  the  definition  of  respondent  in  the  13th 
section.  Now  I  think  this  Court  has 
jurisdiction  to  strike  out  the  name  of  a 
person  who  has  been  improperly  made 
respondent,  but  I  think  also  that  the  de- 
finition of  respondent  given  in  the  13th 
section,  means  not  merely  a  person  elected 
but  also  a  person  who  assumes  to  have 
been  elected.  It  appears  to  me  that  in 
the  present  case  Leach  considered  that 
the  votes  given  for  Milnes  were  to  be 
treated  as  votes  thrown  away  by  reason 
of  the  disqualification  of  Milnes,  and  that 
therefore  he,  Leach,  really  had  the  ma- 
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joriiy  of  Totes.  On  the  other  hand,  the 
petitioners  maj  well  say  that  for  want  of 
notice  of  disqualification  the  Totes  for 
Milnes  were  not  thrown  awi^  and  that 
Leach  was  not  duly  elected.  That  would 
be  a  proper  ground  for  a  petition  and  for 
making  Leach  a  respondent,  and  the 
Court  mast  I  think  decline  to  strike  his 
name  out  as  respondent.  It  was  then 
said  to  be  an  idle  and  expensive  proceed- 
ing for  the  barrister  to  go  down  and  to 
declare  the  election  void  when  there  was 
no  one  to  oppose  it,  and  I  rather  think 
that  this  rule  was  granted  in  order  to 
Bee  if  there  was  any  way  of  getting  rid 
of  the  last  election  without  incarring 
this  expense.  It  seems  now  that  there 
is  not  and  that  such  is  the  only  way  by 
which  a  new  election  may  take  place,  and 
therefore  it  must  be  adopted. 
Geove,  J.,  concurred. 

Eule  discha/rged. 

AttorneTS— Gregory,  Rowcliffe  &  Co.,  agenta  for 
Aflcrofb  &  SojiB,  Oldham,  for  petitioners; 
Chester,  XJrquhart  &  Co.,  agents  for  J.  Pon- 
Bonbj,  Oldham,  for  respondents. 


1874.   1  HILLS  AND  ANOTHSB  i;.  WATES 
June  12.  J        AND  ANOTHEB. 

IiUerrogoUoriea — Oommon  Law  Proce- 
dwre  Act.,  1854 — Discovery  in  Equity — 
Tayment^^Death, 

Where  in  an  action  agaiiisi  the  maker  of 
a  promissory  note  by  the  eieeeutors  of  a  de* 
ceased  pa>yee,  the  defendant  pleaded  pay^ 
ment  to  the  payee  in  his  lifetime^  the  Court 
on  the  authority  of  BAwkins  |  v,  Carr 
(86  Law  J.  Rep.  (n.s.)  Q.B.  81),  and 
because  the  person  to  whom  the  payment 
was  stated  to  ha/ve  beefi  made  wa^  dead^ 
allowed  the  plaintiffs  to  interrogate  the  de- 
fendant by  interrogatories  under  the  Oommon 
Law  Procedure  Act,  1854,  as  to  the  mode^ 
time  and  circumstances  of  stich  payment. 

This  was  an  action  by  the  executors  of 
Jane  Eliza  Wates,  the  sole  executrix  of 
Edward  Wates  deceased,  on  a  promissory 
note  made  by  the  defendants  on  the  17th 


of  FebmaiT,  1869,  and  in  the  Kfa 
the  said  Edward  Wates,  by  whioh 
fondants  promised  to  pay  the  said  ] 
Wates  1202.,  six  months  after  datt 
defendants  pleaded,  except  as  to  5J 
parcel,  Ac,,  that  after  the  tnalrin| 
said  note  and  in  the  lifetime  of  t 
Edward  Wates,  the  defendant  1 
Wates  satisfied  and  discharged  thi 
tiff's  claim  except  as  aforesaid  1 
ment  to  the  said  Edward  Wates 
as  to  the  said  53L  11«.,  parcel,  A 
ment  of  that  sum  into  Court. 

The  plaintiffs  applied  in  May 
Denman,  J.,  at  chambers,  for  leayi 
liver  the  following  interrogatories 
defendants  under  the  Common  La 
cedure  Act,  1854. 

"  First.  Have  you  or  either  of  y 
paid  any,  and  if  any,  what  <mm  of 
in  part  payment  of  the  note  whicdi 
subject  matter  of  this  action ;  if  so,  i 
whom  the  said  sum  was  paid  and  ^ 
And  state  whether  the  said  sum  w 
by  one  or  both  of  you  or  by  air 
person.  If  by  one  only,  state  bj 
of  you,  and  if  by  any  other  perso 
the  name  and  address  of  such  pen 

"  Second.  State  in  what  mam 
said  sum  was  paid,  whether  in  zu 
cash,  or  by  cheque. 

'*  Third.  If  by  cheque,  state  npo 
bank  the  said  cheque  was  drawn  : 
whom  the  said  cheque  was  signed. 

"  Fourth.  Did  you,  or  either  of 
any  other  person  authorised  by  y 
ceive  from  the  said  E.  Wates,  or  fr 
other  person  authorised  by  him  ei 
the  time  of  the  payment  of  the  sa 
of  money  or  at  any  other  time,  i 
ceipt,  or  other  note,  or  memoranc 
writing  relating  to  the  payment 
said  sum? 

"Fifth.  Have  you  or  either  of  yc 
at  any  time  whatsoever,  had  an^ 
transaction  relating  to  any  bill  < 
missory  note  with  the  said  E.  Wat 

"  Sixth.  Have  you  or  either  of 
your  possession,  custody  or  powe 
the  possession,  custody  or  power  o 
or  some,  or  one,  and  whioh  of  y 
tomeya  or  attorney,  agents  or 
divers,  or  some  and  what  acoonnt 
of  account^  receipts,  memorand 
ters,  copies  of  or  extracts  from  i 
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minster  Hall,  and  is  one,  therefore,  of  the 
highest  authority,  and  considering  that 
case  was  decided  on  the  view  I  have  taken 
of  it,  then  the  present  case  comes  within 
it,  and  therefore  this  role  should  be  made 
absolute. 

Grove,  J. — If  we  were  to  adopt  the 
view  which  Mr.  Paterson  has  argued  we 
ought  to  take  of  Hawkins  v.  Cair  (1),  then 
there  would  have  been  no  reason  for  the 
Court  of  Queen's  Beuch  to  have  taken 
time  to  consider  the  matter.  It  must 
have  been  a  case  of  an  exception  to  the 
general  rule,  for  if  the  interrogatories 
related  there  only  to  what  was  common 
to  both  parties,  or  if  on  the  other  hand 
they  related  only  to  what  was  the  de- 
fendants' case,  in  either  way  there  would 
have  been  no  difficulty  about  allowing  or 
disallowing  them.  The  case,  therefore, 
must  be  an  authority  that  in  a  matter 
where  by  reason  of  death  one  of  the  parties 
to  a  cause  has  no  power  to  meet  the  evi- 
dence of  the  other,  it  is  not  unreasonable 
he  should  be  allowed  to  interrogate  the 
party  who  sets  up  such  matter  as  a 
defence. 

Rule  absolute. 


Attorneys — Hook  &  Street,  for  plain ti£& ;  Stevens, 
Wilkinson  &  Harries,  for  defendants. 


1874.     1  WILLUMS   AND  ANOTHER 

May  26.  j  v.  Williams. 

Landlard  and  Tenant — Breach  of  Gove^ 
nant  to  repair — Damages — Lijury  to  Re- 
version— Repairs  done  hy  Laridlord  before 
Action, 

The  plaintiffs f  who  were  lessees  of  certain 
premises,  underlet  them  to  the  defendant  by 
a  lease,  in  which  there  was  the  usual  genial 
covenant  by  the  lessee  to  repair.  The  de- 
fendant having  neglected  to  repair  according 
to  his  covenant,  the  plaintiffs  entered  and 
did  the  repairs  themselves  in  order  to  save  a 
forfeiture  of  their  own  lease,  with  which  they 
had  bee^i  threatened  by  their  landlord,  and 
then  and  during  the  continuance  of  the  lease 
to  the  defendant,  the  term  of  which  had  not 
expired,  sued  the  defendant  for  breach  of 
such  covenant  to  repair : — Held,  tha>t  the 


it 


plaintiffs  could  only  recover  nomutol 
inagesfor  such  breach,  since  by  having 
the  necessary  repairs,  they  had  siutaii 
no  injury  to  the  reversion  ai  the  time 
action  was  brought. 


This  was  an  action  for  breaches 
covenant  contained  in  an  indenture 
lease  made  on  the  14th  of  Septem 
1868,  between  the  plaintiffs  of  the  o^-m^ 
part  and  one  Thomas  Tonson,  who  di^^ 
before  this  action,  and  the  defendant 
the  other  part,  by  which  the  plaintiffi  L 
to  the  said  Thomas  Tonson  and  the  d 
fendant  a  certain    messuage   for   eig 
years  wanting  sixteen  days,  from  the  24 
of  June,  1868,  at  the  yearly  rent  of  50i 
payable  quarterly ;  and  the  said  Tho 
Tonson    and  the   defendant  covenan 
with  the  plaintiffs  to  pay  the  said  rent, 
paint  the  external  wood  and  iron  work 
the  premises  once  in  every  third  year 
the  term,  and  to  repair  and  keep  in  repe^^ 
the  premises  during  the  said  term,  aacai 
further  to  repair  within  two  calencLflu* 
months  after  notice  in  writing  of  wa^aat 
of  repair  given  on  entry  and  view  by  fcJie 
plaintiffs.     The  breaches  assigned  w^z^ 
first,  non-payment  of  two  quarters  of  tl^e 
rent ;  secondly,  omission  to  paint  the  e^~ 
temal  wood  and  iron  work  once  in  tl»® 
third  year  of  the  said  term  ;  thirdly,  jx^ 
repairing  generally  and  keeping  in  rep^^ 
the  said  premises ;  and  fourthly,  omissi^^^ 
to  repair  according  to  notice  given  by  tl^ 
plaintiffs,  pursuant  to  the  covenant 

The  defendant  pleaded,  first,  a  gen 
denial  of  the  breaches ;  secondly,  to 
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fourth  breach,  a  denial  of  want  of  repa^^^ 
being  found ;  thirdly,  to  the  said  fourt^^^"^ 
breach,  a  denial  that  such  notice  wa^)"^ 
given ;  and  fourthly,  to  the  said  fonrtl#^ 
breach,  a  denial  that  two  months  following'^ 
such  notice  had  elapsed  before  action. 

Issue  was  joined  on  these  pleas,  and 
the  cause  was  tried  before  Brett,  J.,  ai  the 
Middlesex  sittings  in  last  Hilary  Term. 

It  appeared  that  the  plaintiffs  were 
the  assignees  of  a  lease  of  the  premises 
the  subject  of  this  action,  being  No. 
836,  60s  well  Road,  which  had  been 
granted  on  the  31st  of  Augast,  1807,  to 
one  Robert  Foot,  and  that  in  September, 
1868,  the  plaintiffs  let  the  same  to  Thomas 
Tonson  and  the  defendant,  hj  the  lease 
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which  has  been  before  referred  to,  and 
which  contained  the  covenant  in  respect 
of  which  this  action  was  brought.  It  ap- 
peared also  that  the  superior  landlord,  a 
Kr.  Thomas  Flight,  who  had  the  rever- 
sion upon  the  plaintiffs'  own  lease  of 
1807,  caused  a  notice  to  repair  to  be  served 
on  the  premises  in  September,  1872.  This 
notice  referred  to  the  lease  of  1807,  and 
according  to  the  lessee's  covenant  in  that 
lease  it  required  the  repairs  specified  to 
be  done  within  three  calendar  months 
from  the  time  of  such  notice,  and  this  ex- 
pired on  the  9th  of  December,  1872. 
The  defendant  paid  no  attention  to  this 
notice,  and,  the  repairs  not  being  done, 
Mr.  Flight  wrote  as  follows  to  one  of  the 
plainti£b — 

"  Na  836,  Goswell  Road,  London, 
"January  17th,  1873. 

**  Sir, — I  am  much  surprised  to  receive 
a  report  from  mj  surveyor  that  the  re- 
pairs called  for  by  the  notice  to  repair 
Berved  on  the  premises,  which  expired  on 
the  9th  ult.,  are  even  now  incomplete.     I 
haye  no  wish  to  put  you  to  expense  for 
^^gsl  proceedings  if  it  can  be  avoided,  and 
I  am  not  unwilling  to  grant  an  extension 
of  the  time,  provided  some  definite  ar- 
rangement be  made  for  the  completion  of 
^^e  repairs,  and  on  the  payment  by  you 
of  the  expense  to  which  I  have  unneces- 
*^^riy  been  put  for  surveyor's  charges, 
^**iounting  to  21,  2«.     On  receipt  of  this 
Lount  by  the  2lBt  instant  I  will  forward 
'Written  consent  to  an  extension  for  say 
month,  otherwise  1  shall  be  compelled 
place  the  matter  in  the  hands  of  my 
^^^licitors. 

"  Tours  faithfully, 

"  Thomas  Flight. 
\  Williams, 
"28,  Compton  Street,  Clerkenwell." 

A  copy  of  this  letter  was  sent  to  the 
endant  by  Mr.  Thomas,  the  plaintiffs* 
"^i^tomey,    accompanied    by  a    letter    of 
^^liidi  the  folio wmg  is  a  copy — 

*•  8,  Gray's  Inn  Place, 

•'January  22nd,  1873. 

"  336,  OosweU  Road, 

"Sir, — I  send   you    copy  of  a  letter 
^*«Bceived  from  Mr.  Thomas    Flight,  the 
*5^^^ord  of  the  above  house,  addressed 
Mr.  W.  Williams.    It  has  taken  Mr. 


Williams  by  surprise  as  he  had  no  know- 
ledge of  the  notice  to  repair  which  was 
served  on  the  premises.  Mr.  Williams 
would  like  to  know  the  particulai*8  of  the 
repairs  required  to  be  done ;  and  as  by 
the  covenants  of  your  lease  they  must  be 
done  by  you,  I  have  to  request  your  at- 
tention to  Mr.  Flight's  letter,  and  com- 
pliance therewith  to  avoid  the  expense  of 
legal  proceedings. 

"  I  am,  sir, 
"  Tour  obedient  servant, 

"  W.  Thomas. 
"  Mr.  John  Williams, 

"  4,  Vernon  Square." 
Not  being  able  to  come  to  any  terms 
with  the  defendant,  the  plaintiffs  caused 
the  defendant  to  be  served  with  a 
notice  on  the  20th  of  March,  1873,  to 
repair  the  premises  in  accordance  with 
the  terms  of  his  lease,  and  they  also 
caused  Mr.  Flight's  list  of  dilapidations 
to  be  placed  in  the  hands  of  a  surveyor, 
who  made  out  a  specification  of  the 
repairs  to  be  done,  which  was  sent  to 
the  defendant. 

The  defendant  did  not  do  the  repairs 
required ;  and  therefore  the  plaintiffs,  in 
order  to  avoid  a  forfeiture  of  their  lease, 
did  the  repairs  themselves  at  their  own 
expense,  at  36Z.  14».  They  also  refronted 
the  premises  at  the  cost  of  12Z.  15^.  7c2., 
and  then  brought  this  action  before  the 
expiration  of  two  months  from  the  notice 
of  repair,  which  had  been  served  on  the 
20th  of  March,  1873. 

At  the  trial  the  defendant  contended 
that  there  was  no  sufficient  notice  of  repair 
to  entitle  the  plaintiffs  to  recover  on  the 
fourth  breach,  and  that  the  repairs  having 
been  done  by  the  plaintiffs  before  action 
the  plaintiffs  could  not  recover  the  amount 
of  the  repairs  sought  to  be  recovered  in 
this  action.  A  verdict  was  found  for  plain- 
tiffs for  25 Z.  on  the  first  breach,  and  for  de- 
fendant on  the  other  breaches,  with  leave 
to  plaintiffs  to  move  to  enter  a  verdict  for 
them  on  third  and  fourth  breaches,  and  to 
increase  the  damages  by  the  36Z.  14^.  ex- 
pended by  them  for  repairs.  A  rule  nisi 
to  that  effect  having  been  obtained, 

E,  Pollock  shewed  cause. — It  must  be 
admitted  that  there  has  been  a  breach  of 
the  general  covenant  to  repair,  but  the 
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plaintiffs  are  only  entitled  to  nominal 
damages  in  respect  of  it.  The  amount  of 
damages  in  respect  of  such  breach  is  not 
what  it  cost  to  put  the  premises  into  repair, 
but  the  injury  to  the  plaintiffs'  reversion, 
which  at  the  time  when  the  action  was 
brought  was  nothing,  as  the  premises 
were  then  in  repair — Mills  v.  The  Ouar- 
dians  of  the  East  London  Unioti  (1).  As 
to  the  fourth  breach,  the  plaintiff  cannot 
have  a  verdict  with  respect  to  this  breach, 
since  the  notice  which  Flight  ^ve  was 
not  a  notice  to  repair  under  the  defend- 
ant's lease,  and  cannot  be  used  by  the 
plaintiffs  as  a  good  notice  to  the  defendant, 
as  the  covenants  in  the  two  leases  are  not 
the  same.  The  case  comes  within  that 
of  Walker  v.  Haiion  (2).  The  notice 
which  was  afterwards  given  on  the  20th 
of  March  by  the  plaintiffs  might  have 
done,  but  the  action  was  brought  too 
soon  for  that  to  be  of  any  avail. 

UdaU  {Hvddleston  with  him)  in  support 
of  the  rule. — The  covenant  to  repair  in 
the  lease  to  the  defendant  is  substantially 
the  same  as  that  in  the  lease  under  which 
the  plaintiffs  held,  and  the  notice  to  re- 
pair given  by  Flight,  and  which  the  de- 
fendant received,  was  therefore  sufficient 
to  entitle  the  plaintiffs  to  a  verdict  on  the 
fourth  breach  for  substantial  damages. 
At  all  events  there  was  a  breach  of  the 
general  covenant  to  repair,  and  there  can 
be  no  reason  why  the  plaintiff  should 
not  recover  as  the  measure  of  damages 
in  respect  of  such  breach  the  amount 
they  expended  in  the  repairs,  and  which 
it  was  not  disputed  was  a  reasonable 
amount — GolUy  v.  Streeton  (3),  Barnes  v. 
Underwood  (4)  and  Bawlins  v.  Morgan 
(5). 

LoBD  COLEBiDOE,  C.J. — I  am  of  opinion 
that  this  rule  should  be  discharged.  The 
premises  in  question  were'  held  by  the 
plaintiffs  under  a  lease  originally  granted 
in  1807  to  Foot,  the  reversion  of  which 

(1)  42  Law  J.  Rep.  (n.s.)  C.P.  46;  s.  c  Law 
Rep.  8  C.P.  79. 

(2)  10  Mee.  &  W.  248;  s.  c  11  Law  J.  Rep. 
(ir.3.)  Exch.  361. 

f  3)  2  B.  &  C.  273. 

(4J  2  Hurl.  &  N.  670  ;  s.  c.  27  Law  J.  Rep. 
(K.s.)Exch.  113. 

(6)  18  Com.  B.  Rep.  N.S.  776 ;  b.  c.  34  Law  J. 
Bep.  (w.8.)  C.P.  186. 


by  certain  mesne  assignments  became 
vested  in  one  Flight.  The  plaintiffs,  by  % 
different  lease  made  in  September,  186^ 
demised  the  premises  to  Thomas  Tonso^ 
(who  has  since  died)  and  the  defendant^ 
In  January,  1873,  a  notice  was  given  l:^ 
Flight  for  the  assignees  of  the  lessee 
the  lease  of  1807  (who  were  the  plai^ 
tiffs)  to  perform  the  covenant  to 
in  that  lease.  That  notice  was 
the    premises      occupied     by 


on 


defendant,    but     the     defendant 
no    party   to    the    lease    of   1807 
no   notice  of  it,  and    on  the  22n^ 
January,  1873,  Mr.  Thomas,  on  the 
of   the    plaintiffs,   wrote  as    follows 
the  defendant :   [His  Lordship  read 
letter  and   that  of   Mr.   Flight  of 
17th    of   January,   to  which  it 
The  notice  given  by  Flight  would  e^^ 

Eire   on   the    9th    of   December,    18P*^ 
ut  the  lease  of  1868,  granted  to  Tons^ 
and  the  defendant  (and  which  has  be^^ 
shewn  to   us),   contains  nothing  in 
which  incorporates  the  lease  of  1807  ^ 
binds  Tonson  and  the  defendant  to  fiil:::^ 
the  covenants  in  that  lease,  which 
plaintiffs,  as  assigpiees  of  it,  were 
to  perform.     In  March,  1873,  a  notioe 
repair  was  given  by  the  plsintifili  to 
defendant,  pursuant  to  the  provisions 
the  lease  of  1868,  which  lease  contani^3i 
in  addition  to  the  general  covenant  to  ^K 
pair,  a  covenant  to  repair  after  notice,  a:^- 
it  may  be  that  if  there  had  been  a 
of  that  covenant  the  measure  of 
would  have  been  the  expense  the 
lord^  had  been  put  to  in  doing  the 
required  by  that  covenant  to  be  d 
but  the  action  was  brought  before  r^ 
time    had   expired  for  the  defendan^c: 
doing  the  work  according  to  that 
Therefore  as  regards  the  only 
relied  on,  namely  the  third,  which 
the  general  covenant  to  repair,  and 
fourth,  which  is  on  the  covenant  to 
pair  after  notice,  the  answer  to  the 
of   these    is     that  the  measure    of 
mages  must  be  only  nominal 
whereas  here  there  have  been  no 
mages  at  all  to  the  reversion,  and 
plaintiffs  as  between  themselves 
defendant  are  not  injured  by  what 
been  done  or  omitted  to  be  done  hy  ih$ 
defendant  (and  Mr.  PoUook  has  agreaf 
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near  a  drato^dock  leading  into  the  river 
Thames,  The  dock  woe  free  and  public^ 
hut  was  principally  used  hy  the  plaintiff  and 
certain  other  persons  whose  premises  were 
in  proximity  to  it  A  roadway  existed  he- 
twccn  the  edge  of  the  dock  and  M.*s  pre- 
miseSj  which  had  an  enhanced  murket  value 
hy  reason  of  the  proxi/mity  of  the  dock.  The 
Metropolitan  Board  of  Works  in  making 
an  embankment^  under  their  private  Act^ 
filled  up  and  destroyed  the  dock^  and  thereby 
M.^s  premises  became  diminished  in  value 
in  the  market : — Held,  that  M.  was  ew- 
iitted  to  compensation  under  8^9  Vict.  c. 
18.  s,  68,  as  his  land  had  been  injurumsly 
affected  by  the  defendants'  works. 

Error  from  a  judgment  of  the  Conrt  of 
Excheqner  Chamber,  which  had  affirmed 
a  judgment  of  the  Conrt  of  Common 
Pleas;  the  judgment  of  the  Court  of 
Common  Pleas  having  been  the  judgment 
of  Willes,  J.,  and  Keating,  J.,  and  the 
judgment  of  the  Court  of  Exchequer 
Chamber  that  of  Kelly,  C.B.  Bramwell, 
B.,  Channell,B.,  Blackburn,  J.,  and  Archi- 
bald, J.,  Cleasbj,  B.,  dissenting. 

The  facts  of  the  case  were  stated  in  a 
Special  Case,  which  is  printed  in  42  Law 
J.  Rep.  (n.s.)  Q.B.  81,  and  they  were,  so 
far  as  is  material,  as  follows. 

The  plaintiff  at  the  time  of  stopping  up 
of  a  dock  upon  the  Thames,  called  the 
Whitefriars  Dock,  resided  and  carried 
on  business  as  a  carman  and  contractor 
for  supplying  builders  with  lime,  bricks 
and  other  materials,  and  as  a  large 
dealer  in  sand  and  ballast,  at  premises 
which  were  only  separated  from  the  dock 
by  a  public  road,  and  which  ho  held 
under  a  lease  for  eighty  years,  from  Mi- 
chaelmas, 1854  Those  premises  con- 
sisted of  a  house,  with  warehouse,  stables 
and  business  premises,  and  were  situate  in 
Whitefriars.  The  dock  above-mentioned, 
known  under  the  name  of  the  White- 
friars Dock,  led  into  the  river  Thames, 
and  was  very  largely  used  by  the  plaintiff 
in  the  way  of  his  business.  This  draw- 
dock  was  a  fi*ee  and  open  dock,  it  was 
principally  used  by  the  plaintiff,  the  City 
Gas  Company,  the  Commissioners  of 
Sewers  for  the  City  of  London,  and  tho 
other  persons  whose  respective  premises 
were  in  proximity  of  it.     Tho  plaintiff 


had  no  right  or  easefnent  in  or  to  the 
draw-dock  other  than  his  right  as  one  of 
the  public,  nor  was  there  appurtenant  or 
otherwise  belonging  to  the  plaintiffs'  pre- 
mises any  easement,  right  or  privilege  in 
or  to  tho  dock.    But  the  proximity  of  the 
dock  to  the  plaintiff's  premises  and  the 
access  given  by  the  dock  to  and  from  tho 
river  Thames  rendered  the  premises  more 
valuable,  as  premises  either  to  sell  or  to 
occupy  with  reference  to  the  uses  to  which 
any   owner  might  put  them.      In   the 
execution  of  the  works  authorised  by  the 
"  Thames  Embankment  Act,"  1862,  and 
the  '^Thames  Embankment  (North  and 
South)    Act,"  1868,  in  the   month  of 
October,     1868,    a    solid    embankment 
was  carried  along  the  foreshore  of  the 
Thames,  and   this  permanently  stopped 
up  and  destroyed  the  Whitefriars  Dock. 
By  reason  of  the  stopping  up  and  de- 
struction of  the  dock,  ana  the  destmc* 
tion  thereby  of  the  access  to  and  from 
the  river  Thames,  the  plaintiff's  premises 
became,   and  were,  as  premiBes   either 
to  sell  or  occupy,   in    their  then  state 
and  condition,  and  with  reference  to  the 
uses  to  which    any  owner  or  occupier 
might  put  them,  in  their  then  state  and 
condition,  permanently  damaged  and  de> 
creased  in  value.  And  the  plaintiff  allmed 
that  consequently  he  became  entitlea  to 
compensation.     The  defendante   denied 
that  plaintiff  was  so  entitled,  and  issued 
their  warrant  to  the  sheriffs  to  summon 
a  jury,  without  prejudice  to  their  right  to 
dispute  the  question,  and  the  jury  i 

the  amount   of  damages  and  injury „_ 

1,900Z.,  and  for  that  sum  the  jnagment^^c::^!^ 
of  the  Court  was  entered  up. 

The  Board  of  Works  havmg  refused 
pay  the  damages,  the  proceedings  wei 
taken,  out  of  which  tms  proceeding  ii 
error  arose. 

The  Special  Case  concluded  by  stating 
that  the  question    for   the  Court 
whether  the    plaintiffs'   interest  in  thi 
premises  was  injuriously  affected  witbirlxJ 
the    Lands    Clauses   ConsoUdation  Actti>^ 
1845,  so  as  to  entitle  him  to   rccovi'rj»^^ 
compensation.      The   Court  of  Qneen*^^v 
Bench  held  that  it  was  so  affected,  bxx'M^m: 
that  judgment  was  aflirmed  by  the  Conir.K: 
of    Exchequer    Chamber,    Cleasby,   B^- 
dissenting. 
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Mbriek  and  Hawkins^  for  tlie  appel- 
laixiie. — ^The  real  question  on  this  appeal 
isy     as  was  snggested  by  Blackbnm,  J., 
and    bj  Bramwell,  B.,  in  the  Court  of 
ExcLeqner  Chamber,  whether  Ohamber* 
l€Ltr^  V.  The  London  and  Crystal  Palace 
Radlway  Company  (1)  was  overruled  by 
Itidcett  V.  The  Metropolita/n  Bailway  Corn^ 
J>€MTM>tf  (2).     K  the  language  used  by  Lord 
Or&n worth  in  the  latter  case  truly  ex- 
pxreases  the  principles  on  which  that  case 
^vv^as  decided,  there  can  be  no  doubt  that 
GAa^mherlain  v.  The  London  and  Crystal 
ce  BaUtoay  Company  (1)  was  over, 
by  Bichett  y.  The  Metropolitan  BaiU 
_  Company  (2).     His  Lordship  says — 
^*  8cth  principle  and  authority  seem  to 
that  no  case  comes  within  the  pur- 
of  the  statute,  unless  where  some 
roage  has  been  occasioned  to  the  land 
^if  in  respect  of  which,  but  for  the 
^^*tnte,  the  complaining  party  might  have 
^^^intained  an  action.     The  injury  must 
~    victual  injury  to  the  land  itself  as  by 
the  foundations    of  buildings 
it^  obstructing  its  lights  or  its  drains, 
'it  inaccessible  by  lowering  or  rais- 
the  ground  immediately  in  front  of 
by  some  such  physical  obstruction," 
his  Lordship  said  that  "  if  the  com- 
person's  ground  of  complaint 
era  oidy  in  degree  from  that  which  is 
by  all  the  neighbours  who  are  affected 
like  manner  more  or  less,  he  has  no 
for  compensation  under  the  sta- 
"     And  the  reason  which  his  Lord** 
5^ip  gives  is  that  "  any  other  construc- 
would  open  the  door  to  claims  of  so 
and  indefinite  a  character  as  could 
have  been  in  the  contemplation  of  the 
islatur^.''     The  same  reason  is  given 
different  words  by  Lord  Chelmsford, 
giving  his  opinion  in  that  case  when  he 
^^^id  "  that  damages  in  respect  of  the  oc- 
^^^pation  of  the  premises  are  too  remote." 


O)  2  B.  &  S.  605 ;  fl.  c  31  Law  J.  Eep.  (n.s.) 
.  201 ;  0.  c.  in  error,  2  B.  &  S.  617  ;  s.  c.  32 
.w  J.  Bep.  (n.8.)  Q3.  173. 
<2)  6  B.  &  S.  617 ;  fl.  c.  34  Lav  J.  Hep.  (if.s.) 
.  267 ;  8.  c  in  the  House  of  Lords,  36  Law  J. 
^ep.  (ha)  03.  206 ;  b.  c.  Law  Rep.  4  E.  &  I. 
"^pp*  176. 


Therefore  the  ground  of  the  decision  in 
Eickett  V.  Th^  Metropolitan  Bailway  Com* 
pony  (2)  was  that  injuries  which  are  only 
consequential  upon  the   construction   of 
works,  and  which  only  affect  the  purpose 
for  which  the  premises  may  be  employed, 
but  not  the  premises  themselves  struc« 
turally,  are  too  remote  ;  the  injury  must 
also  have  been  actionable  but  for  the  sta* 
tute.     This  is  quite  in  accordance  with 
the  decision  of  iliis  House  in  The  Cole* 
donian  Bailway  Company  v,  Ogilvy  (3), 
where  a  public  road  was  obstructed  by  a 
level  crossing,  and  Lord  St.  Leonaras 
said  that  as  the  complainant  was  not  da* 
maged  otherwise  than  as  every  one  else 
was  injured,  his  estate  was  not  damaged. 
No  doubt  a  person  has  a  right  to  have 
his  house,  when  on  a  highroad,  bounded 
by  that  highroad  or  by  a  highway  by 
water, — The  Duke  of  Buccleugh  v.   The 
Metropolitan  Board    of  Works  (4),    The 
Queen  v.  The  Eastern  Counties  Bailway 
Company  (5),   The  Qtteen  v.  The  Great 
Northern  Bailway   Company  (6),  and  it 
may  even  be  that  although  it  is  not  easy 
to  reconcile  the  decisions  in  Chamberlam 
V.  The  West  of  London  and  Crystal  Palace 
Bailway  Company  (1),  and  in  the  recent 
case  founded  on  it  of  Beckett  v.  The  Mid- 
land  Bailway  Company  (7),  with  Ogilvy* a 
Case  (3)  or  Bicketfs  Case  (2),  yet  per- 
haps tiiose  decisions  may  be  approved  on 
the  OTOund  that  by  the  interference  with, 
the  n*ontage  of  the  plaintiffs'  lands,  and 
the  only  high  road  open  to  them,  their 
land,  to   whatever  purpose  it  might  be 
applied,  was  permanently  damaged  in  a; 
peculiar  manner,  and  the  owners  and  re- 
versions aUke  suffered  a  loss  different  in 
kind  as  well  as  in  degree  to  that  sustained 
by  the  rest  of  the  public.     The  claims  in. 
those  cases  were  not  for  probable  loss 


(3)  2  Hacq.  229. 

(4)  41  Law  J.  Hep.  (n.s.)  £xch.  137;  8,  c  Law. 
Bep.  6  £.  &  I.  App.  418. 

(5)  2  Q.B.  Bep.  347;   s.  c.   11  Law  J.  Bep. 
(n.s.)  Q.B.  66. 

(6)  14  Q.B.  Bep.    25;  s.  c.  19  Law  J.  Bep. 
(n.s.)  Q.B.  25.  ; 

(7)37  Law  J.  Bep.  (n.s.)  C  JP,  1 1';  b.  o.  Law  Bep, 
8  C.P,  82, 
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merely  to  a  pariicnlar  businefls  bj  reason 
of  the  destrootion  of  an  easement  to  whicli 
the  plaintiff  had  no  right  except  as  one 
of  the  public.  So  that  even  those  cases 
are  very  distingpiishable  from  the  present 
case.  r[o  donl^  also  if  the  dock  had  been 
a  private  dock  to  which  the  plaintiff  had 
a  right  by  prescription,  he  would  have  a 
remedy  be<»kTise  he  would  have  a  right  of 
action  ;  so  if  it  had  been  a  private  road  as 
in  Olover  v.  The  North  Staffordshire  EaiU 
way  Company  (8),  or  private  stream  as  in 
Miner  v.  Oilmour  (9).  The  injury  in 
snch  case  would  be  peculiar  and  special 
to  the  complainant.  But  the  obstructing 
a  public  rcMbd  or  waterway  being  a  matter 
which  relates  to  the  public,  is  a  kind  of 
public  offence  and  gives  no  right  of  ac- 
tion— Ashby  V.  Whiie  (10),  WinterhoUom 
V.  The  Earl  of  Derby  (11),  The  King  v. 
The  London  Dock  Uompany  (12),  The 
King  v.  The  South  Eastern  Railway  Com" 
pamy  (13),  unless  the  injury  be  special  to 
the  complaining  party  as  in  Oreasley  v. 
Codling  (14),  Iveson  v.  Moore  (15),  Boss 
v.  MHea  (IG),  or  unless  it  can  be  shewn 
that  there  is  an  injury  done  to  the  rever- 
sioners—>Do&60i»  Y.BlacJcmore  (17).  So, 
too,  the  fouling  of  the  water  of  a  river 
from  which  all  the  public  is  entitled  to 
pure  water,  gives  not  the  individual  a 
right  to  compensation  under  the  Act — 
The  King  v.  The  Directors  of  the  Bristol 
Dock  Company  (18).    In  Cameron  v.  The 


(8)  16  Q3.  Bep.  212;  B.  c.  20  Law  J.  Hep. 
(v.8.)  Q3.  876. 

(9)  12  Moore  P.O.  478. 

(10)  Ld.  Baym.  938. 

(11)  86  Law  J.  Bep.  (v.8.)  Exch.  194 ;  8.  c  Law 
Bep.  2.  Ezch.  816. 

(12)  6  Ad.  &  £.  163;   b.  c.  6  Law  J.  Bep. 
(n.8.)  KB.  195. 

(13)  7  K  &  B.  660 ;  b.  c.  26  Law  J.  Bep  (k.b.) 
Q,B.  225. 

(14)  2  Bing.  268. 
(15;  1  Ld.  Baym.  491. 

(16)  4  M.  &  S.  101. 

(17)  9  Q.B.  Bep.  991 ;  b.  c.  16  Law  J.  Bep.  (xr.s.) 
Q3.  238. 

(18)  12  East  42ft. 


CJuiring  Cross  BaUwaiy  Company  (19)| 
the  Court  of  Ezchecraer  Chainiiier,  reren- 
ing  the  judgment  oi  the  Gourt  of  Oom- 
mon  Pleas,  held  loss  of  trade  by  the 
stopping  up  of  a  public  road  was  not  an 
iujury  which  gave  the  plaintiff  a  right  to 
compensation,  and  the  only  other  cases  in 
which  action  was  held  to  be  maintainable 
for  damages  for  loss  of  business  reeultinff 
from  interference  with  a  public  road, 
namely — Baker  v.  Moore  (20)  cited  in 
Ireson  v.  Moore  and  WUks  v.  The  Ant- 
gefford  Market  Company  (21),  were 
expressly  overruled  vy  the  judgment 
of  the  Iiord  Chancellor  Chelmsford  in 
Bickett  V.  The  Meiropolitan  Bailway  Com" 
pony  (2).  For  compensation  can  onlv  be 
claimed  under  the  statute  where  there 
would  have  been  a  right  of  action  but 
for  the  statute— .Btcike<<'«  Case  (2), 
Ogiioy's  Case  (8),  The  City  of  CRasgow 
Bailway  Company  y.  Hunier  (22),  The 
Hammersmith  Bailway  Company  t.  Brand 
(23),  The  Qtt^n  y.  VoMghan  (24).  The 
case  of  Bickett  v.  The  MeiropMlan  BidU 
way  Company  (1),  when  read  wiUi  the 
understanding  supplied  by  a  perusal  of 
the  above  mentioned  authoritieB,  shews 
that  a  didm  such  as  that  of  the  respond- 
ent in  this  case  cannot  be  maintained. 
Indeed,  in  an  almost  predsely  similar  oase 
to  the  present,  The  Queen  v.  The  MdfO» 
politan  Board  of  Works  (25),  it  was  held 
by  the  Court  of  Queen's  Bench  to  have 
that  effect.  But  we  have  on  the  other  side 
thecaseof  BecA^v.  The  Midland  Ba/Hway 
Company  (7),  in  which  the  Court  of  Com,' 
mon  PloAS  has  sought  to  put  a  different 
construction  on  the  decision  in  BiekeU  y. 


(19)  88  Law  J.  Bep.  (k.8.)  OJ*.  81S;  a  e.  Ee. 
Ch.  19  Com.  B.  Bep.  N.S.  764. 

(20)  1  Ld.  BaysL  491. 

(21)  2  Biog.  N.&  281 ;  a  e.  6  Law  J.  Bej 
(n.8.)  C J?.  28. 

(22)  Law  Bep.  2  S.  &  App.  78. 

(23)  38  Law  J.  Bep.  (k.b.)  Q3.  266 ;  ad 
Bep.  4  K  &  L  App.  171. 

(24)  9  B.  &  S.  892;  8.  e.  88  Law  J.  Sep.  (i 
M.G.  49 ;  B.  c  Law  Bep.  4  Q.B.  19a 

(26)  10  B.  &  S.  891 ;  8.  c.  88  Law  J.  Bep.  i 
M.C.  201 ;  B.  c  Law  Bep.  4  Q.B.  868. 
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iZ%«  MdropoUkm  BathiHxy  Oompany  (2), 
ax^^  the  learned  Judges  from  whose  jndg- 
xnent  this  appeal  is  brought  expressed 
tl&cmselyes  as  doab^l  whether  the  Conrt 
o£'  Queen's  Bench  or  that  of  the  Common 
Picas  was  right.     For  the  reasons  we 
IrckTe  mentioned  it  is  contended  that  the 
Oonrt  of  Qoeen's  Bench  was    right  in 
2^^  Q^een  ▼.  The  Metropolitan  Board  of 
VV^eria  (25),  and  that  the  judgment  now 
l>p«iight  in  error  before  your  Lordships 
culd    be  reversed ;  for  except  for  the 
tute,  the  plaintiffs'  remedy  would  have 
by  indictment,  the    matter    com- 
|>l^iined  of  relating  to  the  public.     The 
I>sr>cmise8    in  respect  of  which  the  da- 
are  claimed  are  not  injured  struc- 
:araify,  and  the  loss  or  inconvenience  is 
t  special  or  peculiar  to  the  individual 
'onpkdning,  but  is  only  shared  by  him 
common  with  the  rest  of  the  public, 
^nigh  perhaps  in  a  greater  degree.    If 
^  occupier  has  to  remove  to  another 
~^^2aK<y  the  business  he  now  carries  on 
these  premises,  the  premises  may 
Bsibly  become  in  the  hands  of  the  re- 
Tsioner    a    more    profitable    proper^ 
hm  applied    to  another  purpose.      It 
By  be  nard  on  the  occupier,  but  on 
«  other  hand  it  is  impossible  to  over- 
•te  the  difficulties  that  would  arise  if 
of  this  sort  were  allowed  both  in 
assessment  of  the  amount  of  compen- 
ion  for  such  claims,  which  must  be  a 
r  of  pure  speculation,  and  in  the 
idtipliciiy  of  actions  to  which  it  could 

the  door. 

PrenHee  and  Thesiger  for  the  defend- 

ts  in  error. — The  apparent  inconsist- 

^^^icy  between  some  of  the  cases  decided 

the  question  of  compensation  may  be 

rid  of  hv  adopting  it  as  a  principle 

t  where  oy  the  construction  of  works, 

6  do  not  say  by  the  subsequent  user  of 

em,  that  was  the  case  of  The  Hammer^ 

ith  BaUway  Company  v.  Brand  (23), 

t  when  by  their  construction  there  is  a 

ysical     interference  with    any    right, 

^bUc  or  private,  which  the  owner  or 

^^•^Dcupier  of  property  is  entitled  to  make 

of  in  connection  with  such  property, 

d  which  gives  an  additional  market- 

ile  value  ;to  such  property  apart  from 

partioiilar  use  to  which  it  may  be 


put,  there  is  a  title  to  compensation  if 
the  property  is  thereby  as  a  property  les- 
sened in  value. 

The  counter  proposition  is,  that  where 
none  of  the  owner's  property  is  taken, 
unless  the  property  is  structurally  in- 
jured, or  the  access  to  it  interfered  with, 
there  can  be  no  right  to  compensation. 
With  regard  to  the  arguments  against 
the  allowing  the  principle  or  proposition 
wo  have  suggested  are,  first,  that  it  would 
open  the  door  to  multiplicity  of  claims  ; 
and  secondly,  that  it  would  be  difficult 
to  ascertain  the  proper  amount  of  com- 
pensation. But  there  would  be  no  diffi- 
culty if  the  damage  was  limited  to  the 
marketable  value  of  the  property.  If 
that  is  permanently  lessened,  the  rever- 
sioner is  injured,  thus  satisfying  the  cases 
such  as  Dohson  v.  BlacJcnwre  (17).  It 
would  also  satisfy  cases  where  the  in- 
jury was  only  to  a  personal  right,  as  in 
The  Qtieen  v.  The  Metropolitan  Board  of 
WorJcs  (25),  and  also  cases  where  the 
injury  arose  from  the  user  of  the  railway 
when  completed,  as  Brandos  Case  (23) ; 
and  it  would  reconcile  the  cases  which 
have  been  cited  on  the  other  side  with 
those  cases  which  are  decidedly  in  our 
favour,  as  The  Queen  v.  The  Eastern 
Counties  BaUway  Company  (26),  Chamber^ 
lain  V.  The  Western  London  and  Crystal 
Palace  Company  (2),  Wood  v.  The  Stowr^ 
bridge  BaUway  Company  (27),  The  Queen 
V.  Bynd  (28),  Knock  v.  The  Metropolitan 
BaUway  Company  (29),  Eagle  v.  The 
Charing  Cross  BaUway  Company  (30). 

Philbrick  replied. 

The  Lord  Chancellob  (Lord  Caibns). 
— [His  Lordship  stated  the  nature  and 
facts  of  the  case  as  above  set  forth,  and 
said] — ^Your  Lordships  have  in  this  case 
to  decide  again  one  of  the  cases,  of  which 

(26)  2  Q.B.  Hep.  347;  s.  c.  11  Law  J.  Rep. 
(n.s.)  aB.  66. 

(27)  16  Com.  B.  Rep.  N.S.  222. 

(28)  16  I.  R.  C.  L.  29. 

(29)  88  Law  J.  Rep.  (n.s.)  C.P.  78  ;  8.  c.  Law 
Rep.  4  C.P.  131. 

(30)  36  Law  J.  Rep.  (n.s.)  C.P.  279 ;  s.  c,  Law 
Rep.  2  C.P.  638. 
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t&e  decision  in  BiekeU  v.  The  Metropolitan 
Railway  Company  (2). 

I  submit  that  the  conrse  to  be  taken 
apon  this  appeal  is  to  affirm  the  judgment 
of  the  Conrt  of  Exchequer  Chamber,  and 
ta  difflmiss  the  appeal. 

LiOBD  Hatheblet. — I  entirely  concur  in 
the  propositions  which  have   been  sub- 
xnitted.     All  that  we  have  to  take  care  of 
that  we  do  not  extend  the  rule  which 
been  wisely  laid  down  in  cases  where 
damage  is  occasioned  to  a  person  by  any 
public  works  which  have  been  constructed 
xuider  an  Act  of  Parliament  for  the  pur- 
^^oae  of  a  public  improvement,  with  re- 
spect to    the  distinction  between  cases 
"wliere  you  consider  that  the  person  in- 
jixred  IS  being   injured  as  one  of  the 
public,  and  cases  where  you  consider  him 
»«    a   person  apedaUy   "injuriously   af- 
^fected.**     It  is  quite    obvious    i^at  no 
public  works  of  any  description  whatever 
<2ould   be  carried  into  execution  if  the 
"^^hole  of  the  public  were  to  be  entitled 
^^  pecuniary  compensation  by  way   of 
^Aioages  in  respect  of  injury  they  might 
^^XBtain.   Neither  has  Parliament  intended 
^^y  such  consequence  to  follow.     But  I 
*^«fleve  the  rule  to  be  a  sound  one,  that 
^herever    an  action  might    have  been 
•flight  for  damages  if  no  Act  of  Parlia- 
ment had  been  passed,  there  the  case  falls 
^ithin  that  class  of  cases  in  which  it  has 
J»en  held  that  the  property  was  "  injur- 
^osty  affected"  within  the  meaning  of 
tJie  Act. 

This  case  seems  to  me  to  be  precisely 
following    Beckett's    Case  (7),  and    not 
going  one  step  beyond  it.     There  would 
be  no  difference,  if  you  suppose  that  upon 
one  side  of  the  house  there  had  been  a  road 
which  he  had  a  right  to  use  as  a  means  of 
access  to  his  house  for  whatever  purpose 
he  occupied  it,  and  that  this  dock  had 
been  on  the  other  side  of  his  house,  and 
he  had  been  accustomed  to  use  it  for  the 
purposes  for  which  he  occupied  his  house, 
and  he  would  have  had  the  accesses  in 
&ct  on  the  other.     I  think  there  can  be 
no  doubt  that  the  taking  away  one  of 
those  approaches  would  have  been  action- 
able at  law,  and  that  if  it  was  done  under 
a  private  Act,  his  property  would  have 


been  "injuriously  affected"  under  the 
Lands  Clauses  Consolidation  Act.  Now 
the  circumstance  of  this  water  access,  as 
distinguished  from  the  land  access,  lying 
immediately  on  the  other  side  of  the 
house,  from  that  which  I  have  supposed, 
that  is  to  say,  its  lying  on  the  same  side 
of  the  house  as  the  land  access,  can,  I 
think,  make  no  substantial  difference  in 
the  case. 

I  am  perfectly  willing  myself  to  adopt 
the  definition,  which  the  learned  counsel, 
Mr.  Thesiger,  has  submitted  as  a  defini- 
tion which  might  reconcile  the  various 
cases  which  have  come  before  the  Court 
upon  this  delicate  and  contested  point  of 
law.  But  the  particular  case  we  have 
before  us  seems  to  me  to  be  amply 
governed  by  Beckett's  Case  (7),  and  I 
think  on  that  account  I  need  not  more 
fully  investigate  the  circumstances. 

Lord  O'Haqan. — I  entirely  concur  in 
the  judgment  which  it  is  proposed  to 
pronounce,  and  in  the  observations  which 
have  been  made  by  my  noble  and  learned 
friends  who  have  preceded  me.  Un- 
doubtedly the  authorities  which  have 
been  cited  in  the  argument  of  this  case 
are  conflicting  and  not  entirely  satisfac- 
tory ;  but  I  confess,  for  my  own  part, 
I  shall  be  quite  prepared  to  adopt  the  de- 
finition which  was  submitted  to  your 
Lordships  in  the  very  lucid  and  powerful 
argument  of  Mr.  Thesiger  at  the  bar.  I 
think,  having  regard  to  that  definition, 
that  there  is  a  very  considerable  recon- 
cilement of  the  authorities,  and  your 
Lordships  may  very  safely  affirm  the 
judgment  of  the  Court  of  Exchequer 
Chamber  in  this  case. 

If  the  matter  were  res  integral  and  un- 
govemed  by  any  authority,  I  think,  on 
the  facts  as  found,  it  would  be  extremely 
difficult  to  answer  the  question  submitted 
to  your  Lordships,  whether  the  plaintiff's 
interest  in  his  premises  is  injuriously 
affected  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act,  184J8, 
in  any  way  but  one.  The  policy  of 
that  Act  I  apprehend  to  have  been  to 
prevent  private  caprices  or  selfishness 
I'rom  interfering  with  the  prosecution 
of  works  designed  for  the  public  bone- 
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fit,  bnt  to  do  this  with  shict  regard 
to  individaal  rights  by  secoring  ain|)le 
compensation  in  every  case  in  which  in- 
dJTidaal  sacrifice  or  inconvenience  is 
fonnd  to  be  essential  to  the  general  good. 
It  never  contemplates  that  the  commim- 
itv  should  profit  at  the  expense  of  a  fev 
of  its  members,  and  as  the  condition  of 
redress  it  only  required  proof  of  injniy 
by  the  owner  to  his  property. 

In  the  particniar  cosa  before  yonr 
Lordships,  if  the  question  had  been  as  to 
takijtg  the  whole  of  this  property  com- 
polaorily  &oin  the  owner  of  it,  the  prin- 
ciple of  compensation  would  have  been 
ample,  full  and  complete,  so  as  to  give  a 
fill!  iudemni^  to  the  individual.  For 
my  part,  I  confess,  I  cannot  see  why 
that  principle  is  not  to  be  applied  in  tho 
case  of  damage  to  premises,  whicb  may 
be,  more  or  less,  according  to  oircum- 
stancea,  and  which  in  a  conceivable  case 
may  absolutely  be  a  destruction,  or  a 
taking  away  of  the  whole  of  the  property 
aa  much  as  if  it  had  been  in  the  first 
iustanco  purchased  agtunst  his  will  &om 
the  owner  of  it.  I  confess  that,  if  tho 
case  were  entirely  new,  I  ahonld  scarcely 
be  disposed  to  agree  in  the  observations 
which  have  fallen  from  my  noble  and 
learned  friend  who  last  addressed  your 
Lordships.  I  should  have  doubt«d  whe- 
ther it  was  within  the  view  of  the  framers 
of  this  Act  of  Parliament  to  make  tho 


dition  of  compensation  under  the  statute. 
I  should  have  been  very  much  inclined 
to  agree  with  the  strong  observation 
made  by  Lord  Westbury  in  Rickett's  Oase 
(2),  to  the  effect  that  there  really  is  not 
in  the  statute  itself  anything  to  justify 
the  importation  of  a  narrow  construction 
of  that  description.  It  appears  to  me,  or 
it  would  appear  to  me,  if  the  matter  were 
re«  Integra,  as  I  have  said,  and  unaffected 
by  decision,  that  whenever  there  is  in- 
jury there  ought  to  be  compensation,  and 
that  tho  Btatutable  claim,  which  is  now 
newly  cstftblished  with  new  machinery  for 
enforcing  it,  needs  no  help  from  any 
o]itration  of  ancient  law, 

However,  it  Sppnn  to  me  to  be  qnite 
At  nim  that  qneation,  upon 
."  ""*-*  ^Cl;ln^ict  of  authority, 


which  I  do  not  think  has '  yet  been  ab- 
solutely settled :  because  in  the  case  be- 
fore the  House,  whether  it  be  neoesaary  to 
make  the'anpposition  of  an  action  inde- 
pendently of  the  statute,  or  whether  the 
contraiT  view  be  taken,   the  matter  is 
none  the  worse  for  the  claimant  here. 
Even  if  the  thing  complained  of  be  not 
within   the   purview  of  the   claose  with 
which  we  are  dealing  unless  it  might  have 
been  the  subject  of  an  action,  it  seems  to 
me  that,  under  the  circnmstanoea,  an  ac- 
tion would  have  lain.     So  doubt  what  is 
merely  a  common  injniy  to  all  the  worM 
may  be  indictable,  but  is  not  actionaUe. 
What  is  injurious  in  one  way  to  all,  may 
be  supposed  to  be  good  in  wiother  way 
for  all,  and  the  common  injsry  may  ha    , 
oonnterbalanced  by  the  oommon  beoefit,  .^ 
But  it  is  established  law  in  a  com  to^; 
which,  I  think,  reference  has  already  beotea 
made  in  the  very   learned  note  of  Mr-^ 
Smith  to  the  case  of  A»hby  v.  White  (8V< 
in  SmUh't  Leading  Cases,  that  "  If  a  per-'v- 
son    has  sustained  a  puticular  damag*s 
beyond  that  of  his  fellow  dtizens  he  m^^ 
maintain  an  action  in  respect  of  Uut  puv-fl 
ticnlar  damage."    Now,  here,  the  plainrKi 
tiff  seems  to  me  to  have  been  deexiy  aobljc 
jected  to  such  a  damage.    He  has  a  pio-v 
perty  which  is  so  sitaated  that  the  Ao^ 
which  may  have  been  neceesuy  or  ii 
portant  for  the  publio  interest,  ' 
maged  it  to  a  large  extent,  has  ( 
it   permanently,  and  in  such  a  way  i 
tho  original  value  of  the  property  caj 
be  recovered  by  any  change  in  the  n 
of  using  it.     Is  not  this  a  particular  d^^" 
mage,  and  not  such  as  the  fellow  citiien^*a 
of   the   claimant   generally  experiencwoj 
How  is  he  to  be  indemnified  for  his  an^m 
cial  loss  by  the  infinitesimal   nili  iiiiIiimb  > 
which  may  acme  equally  to  him  and    .^3 
each   of    them  P     It  seems  to  me  taarrw:^ 
Bonable   and   unjust  that   he  ahoold     J& 
made    involnntarily    to    suffer    for   - 
public  benefit,  or  Uiat  he  should  not.:^^ 
recouped  for  the  real  and  peculiar  Iosk^^^ 
has   undoubtodly  sustained.     Forsufc^^c^, 
loss  I  think  he  might  have  recover^^^^i^ 
an  action  before  the  statute ;  and  I  ix''~._m/^ 
that,  if  it  has  not  enlarged,  it  '■«^- —  -Bj^/.. 
has  not  diminished  his  right  to  m.  ^g^r^ 
like  rocovsiy  in  another  wav. 
Farther,  I  oonftss  I  should  have    ^,^ 
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^ifficnliy  in  holding  that,  to  entitle  him 
"to  compensation,  the  injmy  affecting  the 
T>laintiff'8  interest  in  his  premises  must 
lave  been,  as  was  very  powerfnlly  urged 
mt  the  bar,  an  inJTuy  to  the  stmcture  or 
jBubstance  of  his  property.     From  the  ac- 
cess to  the  river  by  the  dock,  the  pre- 
xnises  had  been  made  more  valuable,  by 
^e  loss  of  that  access  their  value  was 
j>ennanently  lessened.     Is  not  a  lessening 
^f  value  an  injury  to  premises,  and  an 
anJTuy  to  the  owners'  interest  in  them  ? 
Why   should  a  mere  structural  iniury 
from  m&mgement  on  a  comer  of  the  pr^ 
anises  or  the  removal  of  earth  in  con- 
iignity  to  the  walls  entitle  to  compensa- 
±1011,  whilst  an  injury,  not  structural  but 
cLirect  and  clear,  and  producing  worse  re- 
sults to  the  unoffending  owner,  it  may  be 
<me  hundred-fold  or  one  thousand-fold,  be 
"wholly  remediless  ?    It    seems    to   me 
"that  here,  again,  a  narrow  qualification 
lias  been  imported  into  the  statute  incon- 
sistent witk  its  policy,  and  unwarranted 
by  its  terms. 

I  do  not  see,  with  great  respect  to  Lord 
Cranworth's  opinion  in  Bickett  v.  The  Me^ 
iropclUan  BaUway  Company  (2),  that  it 
onght  to  matter  as  to  the  effect  and  es- 
timate of  a  real  injury  to  premises  and 
their  owner,  whether  it  is  accomplished 

S'  work  done  by  the  side  under  or  upon 
em,  or  done  at  a  distance  from  them, 
but  BO  as  directly  and  unmistakeably  to 
have  been  the  cause  of  that  injury  which 
equally  damnifies  the  owner  in  either  case. 

Therefore,  in  my  judgment,  whilst  an 
iujury  common  in  kmd  and  in  degree  to 
the  claimant  and  all  the  public,  or  merely 
personal  to  him,  and  not  arising  from  the 
deterioration  of  his  premises,  or  so  re- 
mote as  to  be  difficult  or  impossible  of 
reasonable  appreciation,  may  properly  be 
held  to  form  no  claim  to  compensation, 
yet,  where  the  injury  is  particular,  con- 
sists in  the.diminution  of  the  value  of  a 
holding,  is  perfectly  appreciable,  and  in 
the  particular  case  has  actually  been  ap- 
preciated to  a  considerable  amount,  I  am 
strongly  of  opinion  that  it  gives  a  clear 
title  to  compensation  under  the  statute. 

In  the  case  of  Chamberlain  v.  The 
London  and  Crystal  Palace  Baihoay  Com^ 
pony  (1),  Chief  Justiee  Erie,  in  pronounc- 

Vew  8bbib8,  48.^0J*. 


ing  the  judgment  of  the  Exchequer 
Chamber,  says — "  The  umpire  has  found" 
that  the  plaintiff  has  suffered  a  particular 
damnification,  he  has  found  that  the  high 
road  has  been  stopped  up  in  close  prox- 
imity to  the  plaintiff's  houses,  and  that 
the  thoroughfiEu*e  of  the  passengers  past 
the  houses,  has  been  put  an  end  to, 
and  that  the  plaintiff^'s  houses  have  been 
injuriously  affected  thereby.  We  are  of 
opinion,  tnerefore,  that  a  particular  dam- 
nification to  the  plaintiff  has  been  made 
out."  Now,  in  this  particular,  ChoAnber^ 
lain* 8  Case  (1)  appears  to  me  to  be 
wholly  undistinguishable  from  the  case 
before  us.  In  neither  was  there  any 
structural  damage  to  the  claimant's  pre- 
mises, in  neither  was  there  any  actual  dis- 
turbance of  any  portion  of  them  by  ma- 
terial impact  or  proximate  disturbance  of 
the  soil.  In  Chamberlain* s  Case  (1)  the 
highway  stopped  was  about  seventy  yards 
from  his  house.  In  this  case  the  draw- 
dock  filled  up  was  twenty-one  feet  from 
the  plaintiff's  house.  In  the  one  case 
the  obstruction  of  the  road  not  nearly 
abutting  on  the  house  of  Chamberlain, 
prevented  persons  from  passing  along  and 
diminished  its  value,  and  so,  in  thejudg- 
ment  of  the  Court  of  Exchequer  Cfham- 
ber,  injuriously  affected  it.  Li  the  other 
(the  case  before  us)  the  filling  up  of  the 
dock,  still  nearer  to  the  house  of  the 
plaintiff,  has  been  the  effect  of  per- 
manently lessening  its  value.  If  there 
was  an  injury  to  be  compensated  under 
the  statute  in  the  one  case,  I  am  unable 
to  come  to  the  conclusion  that  it  does  not 
exist  in  the  other.  Indeed  it  seems  to 
me  that  the  circumstances  of  this  case 
make  it  rather  a  fortiori  for  the  applica- 
tion of  the  statutable  remedy.  Of  course 
that  decision  to  which  I  have  been  re- 
ferring, does  not  bind  your  Lordships' 
House  ;  but  I  think  it  is  sound  in  prin- 
ciple, in  advancement  of  the  policy  of  the 
Railways  Clauses  Act,  and  quite  in  ac- 
cordance with  its  actual  provisions. 

That  case  was  cited  in  both  the  Courts 
below,  and  in  both  of  them  it  appeared 
to  the  majority  of  the  Judges  to  be  a  con- 
clusive authority.  The  only  question 
really  raised  was,  whether  lUcketVs  Case 
(2)  might  be  taken  to  have  overruled  it. 
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It  appears  to  me  tliat,  looking  only  to 
Bieketfs  Case  (2)  and  Ohcmlerlamy  Case 
(1),  the  distinction  is  perfectly  plain  that 
the  injniT  in  the  one  case  was  personal,  and 
in  the  oiner  case  to  the  premises.  There 
were  other  distinguishing  circumstances 
to  which  my  noble  and  learned  friend  has 
already  referred,  but  I  am  very  glad  that 
we  have  now  his  authoritative  declaratioD, 
sitting  as  he  did  as  president  of  this  House 
at  the  time,  that  Bicketfs  Case  (2),  was  not 
decided  upon  any  principle  inconsistent 
with  OhamherUmCB  Oase  (1). 


I  am  therefore  yery  cleariy  of  < 
that  in  this    case  the  judgment 
Court  below  ought  to  be  amrmed. 

Judgment  of  the  Oowi  of  S» 
Chamber  affirmed  vfith  ooi 


Attomeya — ^W.  Wyke  Smith,  for  appe 
A.  S.  Edmunds,  for  respondnitk 


NoTB. — Fowler  v.  Lock  (reported  41  Law  J.  Rep.  (n.s.)  C.P.,  99),  oame,  on 
to  the  Court  of  Exchequer  Chamber,  where  it  was  argued  on  the  5th  of  Fe 
1874,  and  that  Court,  after  taking  time  to  consider,  on  the  15th  of  June 
ordered  a  new  trial,  Bramwell,  B.,  stating  that  some  of  the  Judges  thou 
Willes,  J.,  did,  in  the  Court  below,  that  the  plaintiff  was  a  mere  servant,  whilsi 
of  the  Judges  did  not  think  that  he  was  a  mere  servant,  but  that,  though  the  ] 
took  the  horse  as  a  bailee,  it  did  not  necessarily  follow  that  he  did  so  with  a  w 
that  the  horse  was  reasonably  fit,  and  that  it  might  be  that  he  took  it  with  i 
attaching  to  an  unknown  horse.  The  cause  was  accordingly  tried  a  secox 
before  Denman,  J.,  at  the  London  sittings  after  Triniiy  Term,  when  the  jury 
inter  alia,  secondly,  that  the  defendant  did  not  take  reasonable  precaution  to  su] 
plaintiff  with  a  reasonably  fit  horse  on  the  occasion.  A  verdict  having  been  n 
generally  for  the  plaintiff,  FrandSj  for  the  defendant,  applied,  in  MichaebnaB 
1874,  for  a  new  tnaJ,  but  the  Court  considered  that  the  second  finding  of  t: 
put  an  end  to  the  case,  as,  whether  the  plaintiff  was  servant  or  bailee,  me  de 
was  liable  for  negligence,  which  was  the  result  of  such  second  finding, 'and  tl 
no  rule  was  granted. 

Ehsworth  Y.  The  AUia/nce  Marine  Inmrance  Company  (reported  42  Law  • 
(n.s.)  C.P.,  305),  was  argued,  on  appeal,  in  the  Court  of  Exchequer  Chamber 
on  the  8th  of  July,  1874,  by  arrangement  between  the  parties,  that  Court  ordc 
decision  of  the  Court  of  Common  Pleas  to  be  reversed,  and  the  damages  ent< 
the  plaintiffs  to  be  reduced  to  a  sum  representing  the  personal  pecuniary  int 
the  plaintifiBs,  and  not  including  the  interest  of  any  other  person. 


END  OF  TRINITY  TERM,  1874. 
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LANCASHIRE  AND  TOBKSHIRE 
EAILWAT  COMPANY  V.  GID- 
LOW. 


-'Interest  on — Appeal — 1  A*  2  Vict. 
,  17— Beg.  Gen.  T.T.  1867. 

)  on  appeal  a  jttdgment  of  one  of 
ior  Oourts  is  affirmed^  s%bch  Court 
wnoer  to  aUcw  interest  upon  iJie 
he  appeal. 

Uct  for  the  plaintiffs  woa  set  aside 
rdict  entered  for  the  defendant  hy 
mt  of  this  Courts  The  defendant 
n  signed  judgment  for  his  costSy 
plaintiff  appealed  to  the  Exchequer 
',  and  afterwards  to  the  House  of 
Both  Oouris  affirmed  the  judgment 
lih  costs : — Held,  that  this  Court 
>ower,  either  hy  siat.  1  Sf  2  Vict,  c. 
17,  or  Beg.  Qen.  Trinity  Term^ 
>  aUow  to  the  defendant  interest 
rti  of  the  appeal  to  the  Exchequer 
'  or  House  of  Lords. 

a  for  a  rule  nisi  to  vary  an  order 
ooaiii  J. 

diet  obtained  by  the  plaintifis 
leen  set  aside  and  a  ye^ct  en- 
£AYonr  of  the  defendant,  by  a 
it  of  the  Court  of  Exchequer, 
poLxnent  of  a  rule,  the  defendant 
WHS,  43.— EscQBQ. 


signed  judgment  for  his  costs,  and  the  plain- 
tiffs appealed  to  the  Exchequer  Chamber, 
where  the  judgment  of  the  Exchequer  was 
affirmed  with  costs.  The  plaintiffe  further 
appealed  to  the  House  of  Lords ;  the  re- 
sult of  that  appeal  was  that  both  judg- 
ments below  were  affirmed,  and  the  ap- 
pellants ordered  to  pay  to  the  respondent 
*'  the  costs  incurred  in  respect  of  the  said 
appeal,  the  amount  thereof  to  be  certified 
by  the  clerk  of  the  Parliament,"  who 
certified  accordingly.  The  defendant 
now  sought  to  recover  interest  on  the 
costs  in  each  Court,  under  Beg.  Gen. 
T.T.  1867,  whereby  "  It  is  ordered  that 
on  appeal  from  one  of  the  superior  Courts 
such  Court  shall  have  power  to  allow  in- 
terest for  such  time  as  execution  has  been 
delayed  by  the  proceedings  in  appeal,  for  the 
delaying  thereof;  and  the  master,  on  tax- 
ing the  costs,  may  compute  such  interest 
without  any  rule  of  Court  or  order  of  a 
Judge  for  that  purpose."  The  question 
as  to  the  right  to  interest  being  submitted 
to  Honyman,  J.,  at  Chambers,  the  learned 
Judge  refused  interest  on  the  costs  of  the 
proceedings  in  the  Courts  of  appeal  and 
allowed  it  only  on  the  costs  of  the  cause, 
by  the  following  order,  viz.,  "that  the 
master  do  compute  the  amount  of  interest 
due  from  the  plaintifis  to  the  defendant 

B 


_.  -fl 


u-> 


6t 


debt,  «^*:JS,  \io  iB  «-A80       ^^^  ^^^    ^^t  lo?.»f^  etxUilet^txt  «L*rvi* 

\Dee» 

edit 

1  by 


\65. 


Vox..  43.] 


MICHAELMAS  TERM,  1873. 


ke^  and  that  only,  that  the  Honse  of 
jo-rds  have  made  any  order,  and  if  that 
bes  not  expressly  or  impliedly  give  inte- 
est>  on  the  costs  of  the  appeal  for  the  time 
he  ezecntion  is  delayed  no  such  interest 
an.  be  allowed. 

^ABTiK,  B.  —  I  understand  that  the 
mount  of  interest  sought  to  be  rocovored 
i  upon  the  costs  of  the  proceedings  in 
lie  Exchequer  Chamber  and  House  of 
jords,  and  I  am  very  clearly  of  opinion 
bat  this  Court  has  no  power  to  give  such 
iterest,  except  under  statute;  but  the 
iuree  Acts  cited  do  not  confer  any  such 

I^JQOTT,  B. — ^The  power  to  allow  inte- 
»8t  on  taxation  is  derived  from  the  rule 
?*  T.T.  1867,  which  does  not  extend  to 
L^fcexest  on  costs  of  the  Exchequer 
bctmber  and  House  of  Lords. 

EiUe  refused. 


'tomeys  ^Clarke,  Woodcock  &  Byland,  agents 
^     r  Grundy  &  Co.,  Manchester,  for  plaintifi&  ; 
tester,  Ufrquhart  &  Co.,  agents  for  Richardson 
Dowling,  Bolton-le-Moors,  for  defendant. 


1^873. 
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PRETTY    17.  NAUSCAWEN  AND 
ANOTHER. 


I^racUce — Bhort  Notice  of  Trial  if  neces* 

<4.  defendami  wider  terms  to  take  '*  short 
^^ice  of  trial  if  necessary  "  is  not  entitled 
^  full  'iwtice  if  the  plavntiff,  using  reason* 
"^le  diligence^  is  tmable  to  give  it. 

The  declaration,  consisting  of  a  count  in 

^^t>ver  for  a  yacht  and  gear,  was  delivered 

^  the  10th  of  June.     After  thrice  ob- 

^^ning  further  time  to  plead,  on  July 

^ih   the    defendants  obtained  an  order 

^hat  they  should  have  tUl  noon  on  the 

^th  of  July  to  plead  "  pleading  issuably , 

^joining     gratis,     and     taking     short 

^^tice  of  trial,  if  necessary,  for  the  next 

^^aiaes."    Venue,  Kent.    The  pleas,  first, 

^ot  goiliy;  and  second,  not  possessed, 

^ore  delivered  on  the  afbemoon  of  the 

Vth.  .  An  aflELdavit  of  one  of  the  plaintiff's 

lUomeys  alleged  that  within  four  hours 


of  the  receipt  of  the  pleas  he  sent  them  to 
his  pleader,  with  all  the  facts,  which  were 
extremely  intricate;  that  the  11th  was 
the  last  day  for  giving  full  notice  of  trial, 
and  that  since  he  did  not  receive  the  repli- 
cation from  his  pleader  until  too  late  to 
deliver  it  on  the  11th  he  was  unable  to 
give  full  notice  of  trial ;  that  as  soon  as 
he  received  the  replication  (which  was 
merely  a  joinder  of  issue)  from  his  pleader, 
he  had  the  issue  engrossed,  and  that  on 
Monday,  the  14th,  before  two  p.m.,  he 
delivered  the  issue  and  gave  notice  of  trial 
for  the  Maidstone  Assizes.  The  de- 
fendants' attorneys  informed  the  plaintiff's 
attorneys  that  the  notice  was  irregular, 
and  they  should  not  accept  it,  and  that 
thejr  should  not  defend  the  action  if  the 
plamtiff  tried  it  at  Maidstone.  The 
cause  was  tried  there  on  the  22nd  of 
July  as  undefended,  before  Martin,  B., 
who  directed  a  verdict  for  the  plaintiff 
for  300Z. 

A  rule  nisi  having  been  obtained  to  set 
aside  the  verdict  and  for  a  new  trial,  on 
the  ground  that  the  notice  of  trial  was 
insufficient,  and  also  on  the  matters  con- 
tained in  the  affidavits— 

Willis,  for  the  plaintiff,  shewed  cause, 
and  referred  to  Flowers  v.  Welch  (1). 

Day  and  W,  0,  Harrison,  for  the  defend- 
ants, in  support  of  the  rule. — The  words, 
"if  necessary,"  mean  if,  after  allowing  the 
proper  time  for  replying  or  surrejoining  or 
whatever  the  form  of  joiniog  issue  may 
be,  the  plaintiff  is  brought  to  a  time  too 
late  to  give  full  notice.  For  example, 
if  the  four  days  which  the  plaintiff 
was  at  liberty  to  take  for  replymg  had 
expired  on  the  14th  the  notice  of  trial 
would  have  been  good,  but  since  the 
four  days  expired  on  the  11th,  on  which 
day  full  notice  could  have  been  given, 
the  notice  was  insufficient.  If  the  rule 
be  so,  a  defendant's  attorney  can  always 
know  when  ho  must  take  short  notice. 
Any  other  rule  must  leave  him  in  igno- 
rance up  to  the  last  moment,  a  most  in- 
convenient system.  Here  the  plaintiff 
ought  to  have  replied  within  four  days. 

[Bramwell,  B. — He  was  not  under 
notice  to  do  so.] 

(I)  9  Exch.  Rep.  272  ;  s.  c.  23  Law  J.  Rep. 
(n.s.)  Exch.  7. 
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kerbs  become  part  of  the  defendants'  rail- 
\    The  lands  now  claimed  were  like- 
so  acquired  and  adjoined  the  line 
and  station  at  Diss.    At  this  part  the 
line  runs  nearly  dae  north  towards  Nor- 
wich, the  Diss  station  being  east  of  the 
line.    The  lands  claimed  lay  also  on  the 
ea4st  side,  and  (except  a  triangular  plot 
of  Oa.  Ir.  3p.)  formed  a  continnons  irre« 
^nlar  strip,  ninning  along  the   line,  in 
length  about  960  yards,  in  width  varying 
£toz]i     a     few    feet     to    about     eighty 
jrards.     This  strip  was  acquired  by  the 
o^ompany  with  the  intention  of  using  it 
^Dr  approach  roads,  sidings,  cattle  pens, 
'csoalaheds  and  warehouses,  and  generally 
£3r   convenience  in  working  the  traffic, 
Isnt  owine  to  want  of  funds  only  a  small 
X^oHion  01  this  intention  had  been  carried 
oixtiy  and  the  strip  was  now  divided  into 
five  plots  occupied  by  various  tenants  of 
'i^^e  company  and  consisting  respectively 
Oa.  3r.  13p.,  Oa.  2r.  Ip.,  Oa.  3r.  21p., 
Or.  14p.,  and  la.  3r.  14p.,  all  of  which 
fenced  off  from  the  railway,  from 
one    another,   and    from  the    adjoining 
Ittaids    of  which  the   plaintiff  was   the 
oi^mer.     The  plot  of  Oa.  3r.  13p.  was 
"^Qed  as  pasture,  and  had  been  m  the 
pooaession  of  various  persons  under  ar- 
^"laxigements  with  the  company  the  nature 
^f  which  did  not  clearly  appear.    The 
plot  of  Oa.  2r.  Ip.,  had  been  used  by  the 
<H>iQpany  as  a  '*  lair ''  for  cattle  travelling 
"T*  tne  line,  and  for  pasturing  the  com- 
PUy's  horses  used  at  the  station.     On 
0»e  plot  of  Oa.  3r.  21p,  were  now  coal 
^beds,  granaries,  stables   and   a  public- 
^ouse.  A  coal  merchant  had  been  allowed 
^  the   company  since  1861  to  occupy 
^ti  of  this  plot,  with  the  understanding 
tbat  he  should  have  a  conveyance  at  a 
ceitain  price  as  soon  as  the    company 
coidd  give  him  one,  but  with  power  to 
the  company  to  resume  possession  and 
obtain  a  reconveyance  on  payment  of 
oompensation.  No  conveyance  was  given 
hj  tne  company  and  no  purchase  money 
was  paid,  but  the  coal  merchant  paid  a 
yeariy  sum  either  as  rent  or  as  interest 
on  the  purchase  money.    By  arrangement 
with  mb  company,  to  whom  it  was  a 
convenience   to    have    coal    sheds    and 
gmBaxies  so  dose,  he  built  the  shed  to  re- 
oeive  his  ooals  which  they  carried.    Under 


somewhat  similar  arrangements  the  gran- 
aries had  been  built,  some  in  1850  and 
some  since  1863,  by  other  tenants  of  the 
company,  for  storing  goods  carried  by 
the  railway.  The  sables  had  been  put 
up  by  the  company  and  were  partly  used 
by  them  for  their  horses  employed  at  the 
station,  and  partly  let  to  other  persons. 
The  public-house  had  been  built  by  one 
of  the  tenants  of  the  granaries  as  a 
house  for  the  head  railway  porter  who 
then  had  charge  of  the  granaries,  but 
had  of  late  years  been  used  by  the  teuMit 
contrary  to  bis  agreement  with  the  com- 
pany as  a  place  of  re&oshment  for 
drovers,  carters  and  others,  attending  on 
cattle  and  goods  carried  by  the  railway, 
there  bein?  no  re&eshment  room  at  the 
station.  Sidings  and  an  approach  road  to 
these  buildings  had  been  made  by  the 
company.  The  plots  of  Oa.  Or.  14p.  and 
la.  ^r.  14p.,  had  been  occupied  by  yearly 
tenants  and  were  now  occupied  respec- 
tively as  a  garden,  and  as  arable  land 
by  persons  who  paid  a  yearly  rent  and 
were  under  terms  to  quit  when  reauired 
by  the  company.  The  triangular  plot  of 
Oa.  Ir.  3p.  lay  about  150  yards  down  the 
line  further  north,  and  consisted  partly 
of  the  site  of  an  old  road  which  the  com- 
pany had  diverted  without  legal  authority, 
and  partly  of  land  which  they  had  ac- 
quired to  effect  this  diversion.  It  had  lain 
waste  ever  since  and  was  retained  by  the 
company  to  provide  against  the  contin- 
gency of  their  having  to  restore  the  old 
road.  These  six  plots  were  the  lands 
claimed. 

Evidence  was  given  that  the  traffic  at 
Diss  had  increased  greatly  during  the  last 
few  years,  that  the  present  accommoda^ 
tion  was  insufficient  and  that  the  lands 
claimed  were  now  much  wanted  for  im- 
proving the  access,  for  sidings  and  for 
accommodation,  but  that  pecuniary  em- 
barrassments had  hitherto  prevented  the 
company  from  so  using  them. 

In  answer  to  questions  by  Channell,  B., 
the  jury  found  "  that  the  whole  of  tho 
lands  in  question  were  taken  solely  for 
the  purposes  of  the  Act,  that  they  were 
and  are  duly  fenced  off  from  the  adjoin- 
ing lands,  and  that  they  have  ever  since 
been  and  are  still  retained  bona  fide  for 
the  purposes  of  the  Act."   A  verdict  was 
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entered  for  the  defendants  with  leave  to 
the  plaintiff  to  move  to  enter  it  for  him 
for  the  whole  or  any  part  of  the  lands. 

A  rule  nisi  was  obtained,  on  Nov.  4, 
1870,  to  enter  judgment  for  the  plaintiff 
non  obstante  veredicto,  or  to  enter  a  verdict 
for  him  pursuant  to  leave  reserved,  or  for 
a  new  tnal  as  to  each  and  all  the  parcels 
of  land  on  the  grounds,  firsts  That  the 
lands  not  havii^  been  dealt  with  nor 
used  by  the  company  within  the  five 
years  limited  by  their  Act  became  super- 
flnous  lands,  and  that  the  finding  of  the 
jury  that  they  had  been  nevertheless 
bona  fide  retained  by  the  company  was 
immaterial.  Secondly,  That  the  company 
cannot,  after  having  parted  with  the  pos- 
session of  lands  acquired  for  the  purposes 
of  their  undertaking,  resume  it  or  retain 
such  lands  in  the  occupation  of  tenants 
beyond  the  period  of  ten  years  from  the 
completion  of  their  works.  Thirdly,  That 
the  learned  Judge  ought  to  have  directed 
the  jury  that  the  lands  were  severally  su- 
perfiuous  lands  within  the  meaning  of 
the  Lands  Clauses  Act^  1845,  upon  the 
evidence.  Fourthly,  That  the  verdict  was 
against  the  weight  of  evidence. 

Section  127  of  the  Lands  Clauses 
Consolidation  Act,  1845,  enacts — 

"  And  with  respect  to  lands  acquired  by 
the  promoters  of  the  undertaking  under 
the  provisions  of  this  or  the  special  Act 
or  any  Act  incorporated  therewith  but 
which  shall  not  be  required  for  the 
purposes  thereof,  be  it  enacted  as  fol- 
lows : 

**  Within  the  prescribed  period,  or  if  no 
period  be  prescribed,  within  ten  years 
after  the  expiration  of  the  time  limited 
by  the  special  Act  for  the  completion  of 
tho  works,  the  promoters  of  the  under- 
taking shall  absolutely  sell  and  dispose 
of  all  such  superfluous  lands  and  apply 
the  purchase  money  arising  from  such 
sales  to  the  purposes  of  the  special  Act : 
and  in  default  thereof  all  such  super- 
fluous lands  remaining  unsold  at  the  ex- 
piration of  such  period  shall  thereupon 
vest  in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto  in 
proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same." 

O'MaUm,  W.  J.  Metcalfe  and  A.  Met- 
calfe (on  June  5,  6,  1873)  appeared  for 


the  defendants,  to  shew  canse^ 
Court  called  on 

Bulwer  and  Merewether,  for  thf 
— The  company  not  having  ap 
lands  claimed  to  the  purposes  o: 
within  five  years  after  the  passu 
Act  of  1846,  had  no  power  so 
them  after  the  five  years,  for  the 
of  those  large  words  in  section  8  ii 
company  shall  not  lay  a  stick  or 
make  roads  or  sidings,  or  exi 
acconmiodation,  after  the  five  yo 
any  land  not  previously  applic 
purposes  of  the  Act. 

[Pollock,  B. — The  expressi 
powers  shall  cease  to  be  exercise 
be  read  by  the  light  of  the  I 
Clauses  Act,  1845,  s.  16,  and  of  s. 
defines  "  the  railway."] 

Tho  Acts  of  1845  and  1& 
be  read  as  meant  then,  when 
contemplated  the  present  develo 
railways.  Accordmg  to  the  trae  < 
tion  of  section  127  of  the  Landf 
Act,  1845,  the  mere  non-user  of  i 
for  the  purposes  of  the  Act  dn 
five  years,  or  at  all  events  da 
fifteen  years  limited  bv  the  Sp 
and  the  Lands  Clauses  Act  taken ' 
is  conclusive  evidence  that  the  la 
not  '*  required  for  the  purpose 
Act,"  and  were  therefore  "su] 
lauds ;"  and  even  if  the  jury  had  f< 
fact  that  the  lands  were  "  require 
purposes  of  the  Act.,''  the  plainti 
be  entitled  to  the  verdict.  But 
ing  does  not  amount  to  that,  *^ 
<Sbc.,**  not  being  equivalent  to  "  « 
Belief  that  the  lands  will  be  "  k 
and  intention  so  to  apply  them 
future  time,  do  not  affect  the  i 
Plot  la.  3r.  14p.  was  occupied  i 
land  by  yearly  tenants  of  the  < 
who  nuBule  a  profit  as  landlords, 
thing  the  Lands  Clauses  Act  int 
prevent.  This  plot,  at  least,  is  w 
decision  of  May  v.  The  Qreai 
Railway  Company  (1). 

Kellt,  C.B. — ^The  real  questio 
case  is  whether  these  pieces  of  lai 
expiration  of  the  five  years  &om 

(1)  41  Law  J.  I^p.  (ka)  (I.B.  10 
Error  42  Ibid.  6. 
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iiffs,^^  ths  defendant  could  not  have  sued 
nj>07i  it  at  law,  and  as  there  had  not  then 
been  any  part  jperformance  of  it  entitling 
him  to  a  decree  in  equity  for  specific  per^ 
formancej  the  contract  was  void  for  want  of 
mutuality. 

This  was  an  action  npon  an  agreement 
with  the  plaintifiBs,  a  local  board  of  health 
possessed  of  a  market  and  entitled  to 
tolls,  wherebj  the  defendant,  as  the 
highest  bidder  at  an  auction,  agreed  to 
take  the  premises  on*  lease  at  a  yearly 
rent,  and  fulfil  certain  conditions  of  let- 
ting, one  of  which  was  that  the  lessee  of 
the  tolls  on  the  £el11  of  the  hammer  should 
produce  two  sureties  for  the  due  payment 
of  the  rent  or  performance  of  the  cove- 
nants to  be  reserved  and  contained  in  the 
lease,  and  who  should  forthwith  sign  the 
conditions  and  lease.  The  breach'  idleged 
in  the  declaration  was  that  the  defendant 
neglected  and  refused  to  produce  two 
sureties,  and  to  take  the  premises  on 
lease. 

The  cause  was  tried  at  the  Worcester 
Spring  Ajssizes,  before  Honyman,  J.,  when 
the  following  facts  were  proved — 

The  plaintiffs  were  a  corporation,  and 
as  the  Local  Board  of  Health  of  the 
borough  of  Kidderminster  acting  by 
the  Town  Council  under  5  &  6  Will.  4, 
c.  *?(S  (The  Municipal  Corporation  Act, 
1835)  and  11  &  12  Vict.  c.  63  (The 
Public  Health  Act,  1848),  21  &  22  Vict, 
c.  98  (The  Local  Government  Act,  1858) 
and  10  Vict.  c.  14  (The  Markets  and  Fairs 
Clauses  Act,  1847),  were  possessed  of  a 
market  place,  and  entitled  to  tolls  in 
respect  thereof.  At  a  meeting  of  the 
Town  Council,  held  on  the  17th  of  July, 
1872,  a  resolution  was  passed  adopting 
the  report  of  a  committee  which  stated 
that  "they  have  decided  to  instruct 
Messrs.  Downton  <&  Sons  to  offer  for  sale 
the  tolls  of  the  cattle  and  vegetable  mar- 
ket and  weighing  machine  on  Thursday, 
the  18th  instant."  This  resolution  was 
signed  by  the  chairman  and  sealed  with 
the  corporate  seal.  On  the  18th  of  July  the 
market  and  tolls  were  accordingly  put  up 
by  Messrs.  Downton  So  Sons,  auctioneers, 
for  letting  by  auction.  The  defendant 
being  the  highest  bidder,  the  tolls  were 
knocked  down  to  him,  and  he  thereupon 


signed  conditions  of  sale  whereby  it  was 
declared  inter  aUa^  "  1.  That  the  highest 
bidder  shall  be  the  purchaser  or  renter 
of  the  tolls,  which  shall  be  let  from  the 
18th  day  of  July  instant  up  to  and  in^ 
eluding  the  18th  day  of  July,  1873,  but 
the  lessee  shall  have  the  option  of  extend- 
ing the  term  for  two  years 2.  Thai 

on  or  before  the  17th  of  Aug^ust  next 
the  mayor,  &c.,  shall  gprant  and  execate  a 
lease  of  the  said  premises  to  the  fiurmer 
or  renter  ...  to  be  prepared  at  the  expense 
of  the  lessee,  who  shall  thereupon  be  let 
into  possession  and  receipt  of  the  rents, 
dues  and  profite  thereof  from  that  tune. 
3.   That  the   rent  whioh   shall    be   re- 
served and  made  payable  by  the  said  lease 
shall  be  paid  by  equal  monthly  paymeats, 
the  first  payment  thereof  to  be  paia  to  the 
clerk  of  the  lessors  or  the  auctioneer,  in  ad^  « 
vance,  immediately  on  fedl  of  the  hammer,  ^ 
and  the  lessee  must  always  be  pne  month'^^ 
rent  in  advance,  and  enter  into  a  covenaoti^ 
to  that  effect.     And  if  the  lessee  shall  sib« 
any  time  neglect  to  pay  any  or  either  o^^ 
such  monthly  paymente  when  and  as  ths^K: 
same  shall  become  due,  or  fail  to  perfoi 
these  conditions,  the  rent  then 
paid  to  be  absolntely  forfeited   to 
lessors,  and  the  lease  so  to  be  granted, 
this  present  letting,  as  the  case  may 
shall  henceforth  at  the  option  only  of 
lessors  to  all  intents  and  purposes  be  ni 
and  void,  and  the  lessors,  in  either 
shall  be  at  liberty  without  salt  at  law 
in     equity    to    enter    into     immedii 
receipt  of  the  rente  then  happening  to 
due  or  to  grow  due,  or  re-let  the  sa — m 
premises  or  any  part  thereof  to  any 
tenant  as  the  case  may  b^,  and  all  1< 
coste,  damages  and  expenses  whatsoe^'"'^ 
attending  the  non-perfonnance  of 
conditions,  or  otherwise  in  relation  thi 
to,  or  any  such  second  letting,  to  be 
good  by  the  defiwilter.      10.  That  ' 
lessee  of  the  said  tolls,  on  the  fall  of 
hammer,  shall  produce  two  sureties 
be  approved  of  by  the  lessors  or 
clerk)  for  the  due  payment  of  the 
and  performance  of  the  covenante  to 
reserved  and  contained  in  the  lease, 
who  shall  forthwith  sign  these  conditii 
and  the  lease,  a  draft  of  which  has 
prepared  by  the  town  clerk  and  appro 
by  the  lessors." 
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[PiGOTT,  B. — In  The  Fishmongers*  Com' 
pany  v.  Bolertson  (2),  Tindal,  C. J.,  says 
that  the  fact  of  the  corporatioii  "  suing 
upon  the  contract  would  amount  to  an 
admission  on  the  record  by  them  that 
such  contract  was  duly  entered  into  on 
their  part,  so  as  to  be  obligatory  on  them- 
selves," p.  192.] 

And  the  proposition  laid  down  in  that 
case  seems  to  be  recognized  as  law  in  Doe 
d.  Permmgton  v.  Taniere  (3),  where  a 
dean  and  chapter  had  received  rent  under 
a  lease  which  was  either  voidable  or  void, 
and  it  was  held  that  if  voidable  it  was 
made  good,  and  if  void  a  demise  &om 
year  to  year  might  be  presumed  against 
them. 

[KJELLY,  C.B. — But  what  was  there  in 
the  present  case  enabling  the  corporation 
to  call  on  the  defendant  at  the  fall  of  the 
hammer  to  produce  his  sureties  P] 

No  act  had  in  fact  been  done  by  them. 

[Pollock,  B.,  referred  to  a  passage  in 
the  judgment  of  Tindal,  O.J.,  at  p.  194, 
of  the  judgment  in  The  Fishmongers*  OoM' 
pamj  V,  Bohertson  (2).  The  learned 
Judge  speaks  of  the  adoption  of  the  con- 
tract by  the  corporation  by  part  perform- 
ance on  their  part,  but  here  my  difficulty 
is  to  see  what  part  had  been  performed 
by  the  corporation.  They  never  accepted 
the  defendant  as  tenant.] 

A  part  performance  by  them  is  equally 
an  adoption  of  the  contract  as  if  they  had 
fully  performed  their  share  of  it.  They 
having  a  right  of  re-entry  on  failure  by 
the  defendant  to  perform  the  conditions, 
he  did  &il  in  respect  of  producing  sure- 
ties, yet  after  that  the  corporation  accept 
a  month's  rent;  he  has  the  key  and 
possession  of  the  market,  and  they  keep 
writing  to  him  to  produce  his  sureties 
within  certain  extended  time.  Moreover, 
the  contract  was  varied  by  the  extension 
of  time. 

[Kelly,  C.B. — ^What  was  the  considera- 
tion for  varying  it  ?] 

The  rent,  the  retention  thereof,  and  the 
possession  of  the  keys. 

[Per  Curiam. — ^The  rent  was  forfeited 

(2)  5  M.  &  G.  131 ;  8.  c.  12  Law  J.  Bep.  (K.a) 
C.P.  186. 

(3)  12  Q.B.  Bep.  998;  b.  c  18  Law  J.  Bep. 
(N.S.)  Q.B.  49. 


on  non-performance  of  the  conditions  of 
sale  by  ihe  defendant. J 

The  corporation,  witili  a  full  knowledge 
of  that  breach,  not  only  accept  the  rent, 
but  pass  a  formal  resolution  adopting  the 
contract,  and  give  the  defendant  a  limited 
time  within  which  to  produce  his  sureties. 
^'  Although  a  written  contract  cannot  be 
varied  by  parol,  a  Court  of  Equiiy,  when 
there  have  been  acts  of  part  performance 
of  the  parol  variation,  will  decree  a 
specific  performance  of  the  contract  with 
the  variation  " — ^Notes  to  Lester  ▼.  Foxcroft 
(4).  Mere  payment  of  consideration 
money  is  not  sumcient  to  bring  the  case 
within  the  exceptions  there  stated,  but 
payment  of  rent  is  enough,  NunnY.  Fahian 
(5).  Thirdly,  aflsuming  Ihere  was  only  a 
parol  aOTeement,  it  was  ratified  under 
seal  by  the  resolution  of  the  7ih  of  Angosty 
and  so  the  requisites  of  the  Statute  of 
Frauds  have  been  fulfilled.  Whethe^^ 
treated  as  a  contract  of  the  17ih  of  July^ 
or  7th  of  August,  the  statute  is  satisfiei^i^ 
by  the  ratification  of  the  7th  of  August 
i^ter  knowledge  of  the  breach  of  the  co: 
tions.  Fourthly,  the  case  is  one  of  the 
deciding  that  a  corporation  created  for 
particular  purpQ3e  may  do  the  very 
for  which  they  were  created  witho^. 
using  the  common  seal. 

[Pollock,  B. — That  role  applies 
trading  companies.] 

But  need  not  be  limited  to  them, 
is  said  by  Cockbum,  C  J.,  to  be  a  ''  relici 
barbarous  antiquity  " — The  South  of  " 
land  Oolliery  Company  v.    Waddle  ( 
The  rule  is  not  confined  to  trivial  mai 
Managing  the  market  and  tolls  was  on 
the  purposes  for  which  the  local  ' 
existed. 

Anstie  (Mackay  with  him),  was 
called  on  to  support  the  rule. 

Kellt,  C.B.  (after  stating  the 
said  —  Under  these   circumstances, 
plaintiff    corporation    now    bring 
action   to    recover  damages  against 
defendant   for  non-performance  of 
contract,  by  the  conditions  of 


(4)  1  White  &  T.  L.C.  (4th  Ed.)  768  at  p. 

(5)  35  Law  J.  Bep.  (h.8.)  Chanc  140;  s.  e. 
Bop.  1  Ch.Ap.  86. 

(6)  38  Law  J.  Bep.  (n.b.)  C  JP.  838 ;  b.  c 
Bep.  4  OJ?i  617  at  618. 
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ong^lit  to  have  been  nnder  seal,  there  had 
2>een  a  part  performanoe  because  the 
tenant  had  be^  let  into  possession,  had 
jremained  there  some  time,  had  paid  rent, 
CLZid  the  action  was  brought  for  a 
distress  on  the  premises  <  in  order  to 
r^KX>ver  rent.  The  Conrt  held,  and  pro- 
perly, that  there  was  a  part  perform- 
azioe  of  the  contract  of  which  the  corpor- 
Bktaoxi  had  themselves  taken  the  benefit  bj 
aXlo'wiiig  the  plaintiff  to  remain  in  posses- 
i.ozi,  and  for  which  thej  had  received 
and  so  rendered  themselves  liable  to 
decree  for  specific  performance  in  equity. 
^I71ieTefore  Mansfield^  G.J.,  who  had  prao 
•fciueil  in  equity  many  years,  and  was  fami- 
with  the  docfcrine,  said  that  the  plain- 
would  have  been  bound  in  equity,  and 
consequently  entitled  to  take  the  bene- 
fit* of  the  contract,  and  sue  upon  it  at  law. 
"BcLt  there  is  another  case  which  requires 
some  more  explanation  on  this  point — 
The  Fithmongera*  Oompcmy  v.  Bohertaon 
(2).  In  that  case,  as  in  this,  an  action 
was  fafought  by  a  corporation  against  the 
defiandant  to  recover  a  sum  of  money 
payable  under  a  contract  which  was  not 
binder  th^  seal  of  the  plaintiffs,  but  which 
^  been  acted  upon,  and  of  which  the 
^^porBj&an,  had  taken  the  benefit.  They 
'^ere  therefore  rightly  held  entitled  to  re- 
?*^cr  upon  it,  and  in  a  very  elaborate 
^^Jgment  Tindal,:O.J.,  entered  into  the 
'^^  with  reference  to  all  the  authorities, 
^'^  said,  **Upon  the  general  ground  of 
"^^^ou  and  justice,  no  such  answer,  viz., 
^•'"^t  of  mutnaliiy,  can  be  set  up.  The 
^^udants  having  had  the  benefit  of  the 
P®^Qrmanoe  by  the  corporation  of  the 
^^^eral  stipulations  into  which  they  have 
JJ^^^^red,  have  received  the  consideration  for 
.  ^ir  own  promise ;  such  promise  by  them 
^  therefore,  not  imdum  pactum;  they 
'^Ver  can  want  to  sue  the  corporation 
^Pon  the  contract  in  order  to  enforce  the 
P^^ormanoe  of  those  stipulations  which 
^^'Ve  already  been  voluntarily  performed ; 
f|^^  therefore,  no  sound  reason  can 
^  suggested  why  they  should  justify 
7^^^  refusal  to  perform  the  stipula- 
^^Ons  made  by  them,  on  the  ground  of 
^^^abiliiy  to  sue  the  corporation,  which 
^Uit  they  can  never  want  to  sustain.  It 
^y  possibly  be  the  case,  that,  up  to  the 
^im  of  the  corporation  adopting  the  con- 


tract by  performing  the  stipulations  on 
their  psurt,  there  was  a  want  of  mutuality, 
from  the  corporation  not  being  compeU- 
able  to  perform  their  contract,  and  that 
the  defendants  might,  during  that  inter- 
val, have  the  power  to  retract,  and  insist 
that  this  undertaking  amounted  to  a 
rmc^twn- j)ac^?M  only  "  (p.  104).  Now  that 
was  exactly  the  case  here.  When  this 
right  of  action  was  said  to  have  arisen, 
namely,  at  the  time  of  the  breach  of  con- 
tract by  the  defendant,  at  that  time,  to 
use  the  langpiage  of  Tindal,  G.J.,  the 
corporation  had  not  performed  the  stipu- 
lations of  the  contract,  and  they  had  not 
put  their  seal  to  any  instrument,  and  con- 
sequently the  defendant,  when  called  on 
to  pay  a  deposit,  might  have  said — '^  I  am 
not  bound  to  do  so ;  there  is  no  mutua- 
lity ;  you  have  not  executed  a  contract 
under  seal ;  and  there  has  been  no  part 
performance  on  your  part.  Had  the  case 
rested  there,  the  judgment  I  have  referred 
to  would  have  perfectly  applied.  But  on 
reading  a  preceding  page,  we  find  that 
the  Chief  Justice  did  use  language  which, 
although  a  mere  ohUer  dictum^  ^m  the 
high  authority  of  the  learned  Judge,  in- 
duced me  to  pause  and  hear  the  present 
case  argued  out.  He  says — *'  Even  if  the 
contract  put  in  suit  by  the  corpora- 
tion had  been  on  their  part  executory 
only,  not  executed  "  (that  is,  by  part  per- 
mance  on  one  side  or  the  other),  *'  we 
feel  little  doubt  but  that  their  suing  upon 
the  contract  would  amount  to  an  admis- 
sion on  record  by  them  that  such  con- 
tract was  duly  entered  into  on  their  part, 
so  as  to  be  obligatory  on  themselves ;  and 
that  such  admission  on  the  record  would 
estop  them  from  setting  up  an  objection 
in  a  cross-action,  that  it  was  not  sealed 
with  their  common  seal "  (p.  192),  re- 
ferring to  the  Mayor  of  Thetford's  Case 
(8)  for  the  principle  on  which  he  founded 
his  observations.  Now,  when  we  look  to 
the  Mayor  of  Thetford*8  Oaae  (8),  wo  find 
that  it  does  not  support  the  principle. 
That  was  the  case  of  a  mandcunus  to  a 
corporation,  who  returned  certain  facts, 
and  the  objection  was  made  that  the  re- 
turn ought  to  have  been  scaled.      The 

(8)  1    Salk.  192:   8.  c  3  Salk.   103;   2  Ld. 
Raym.  848;  1  Ld.  Holt  171. 
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Pr.  8 


Gonrt  held  that  to  be  qnite  uxmecessary 
as  the  retam  was  matter  of  record.  And 
certamly  there  is  a  difference  in  principle 
between  the  return  to  a  mandamus,  which 
is  a  matter  of  record,  and  therefore  re- 
quires no  seal,  and  the  mere  allegation  in 
a  declaration  that  this  corporation  had 
entered  into  a  contract.  Otherwise  there 
would  be  the  difficulty  arising  from  a 
declaration  containing  two  counts,  in  one 
of  which  the  plaintiffs  said  they  had  en- 
tered  into  a  contract  under  seal,  and  in 
the  other  that  they  had  entered  into  the 
very  same  contract,  not  under  seal  but,  by 
writing  and  mere  signature  only.  In  truth, 
there  is  really  no  authority  but  this  for 
saying  that  any  mere  allegation  by  a  cor- 
poration in  a  declaration,  unless  affirmed 
by  plea,  and  so  made  matter  of  record 
against  the  plaintiffs  by  reason  of  judg- 
ment pronounced  by  the  whole  Oourt,  is 
matter  of  record  binding  on  them ;  and  I 
am  glad  indeed  to  find,  with  the  assist- 
ance of  my  brother  Pigott,  who,  like  myself, 
was  a  good  deal  startled  by  the  sentence 
above  referred  to  in  the  judgment  of 
Tindal,  C.J.,  that  an  authority  of  greater 
weight,  perhaps  than  my  brother  Pigott's, 
and  certainly  than  my  own,  has  been 
expressly  and  directly  overruled  in  the 
case  of  The  Copper  Minera  Company  v. 
Fox  (9),  There  the  action  was,  as  here, 
brought  by  a  corporation  on  an  agreement 
entered  into  between  them  and  the  de- 
fendant, for  the  purchase  and  sale  of  a 
quantity  of  iron,  and  the  contract  was  in 
writing  only,  not  under  seal.  The  objec- 
tion was  made  that  the  agreement,  not 
being  under  seal,  did  not  bind  the  corpo- 
ration, and  it  was  held  that  there  was  no 
mutuahty  in  the  contract  as  the  corpora- 
tion were  not  bound,  and  that  the  defend- 
ant might  set  up  that  objection.  But 
Lord  Campbell,  C.  J.,  on  this  judgment  of 
Tindal,  C.J.,  being  cited,  and,  of  course, 
very  strongly  relied  on  by  the  learned 
counsel  for  the  defendants,  says — "  These 
observations  are  entitled  to  very  great 
respect,  but  they  were  not  part  of  the 
decision  in  that  case.  Tindal,  C.J.,  adds, 
'  But  it  is  unnecessary  to  determine  this 
point  on  the  present  occasion  ' "  (p.  233) ; 

(9)  16  Q.B.  Rep.  229 ;  8.  c.  20  Law  J.  Rep. 
(n.s.)  Q.B.  174. 


and,  indeed,  the  observationB  were 
tirely  without  foundation.     I  need  Oj^J 
say  fiirther  on  this  pointy  that  it  has  V>©^ 
argued  there  has  been  part  perfonn^^^^ 
of  the  contract  by  reason  of  the  defeiui. 
ant  having  got  possession.     The  contezi- 
tion  is,  however,  entirely  unsupported  by 
the  facts.     All  that  we  find  is  that,  yrhil^ 
the  matter  was  in  fieri,  namely,  while  tH^ 
defendant  was  taking  advantage  ofiJx'0 
indulgence  of  the  plaintiffs  of  a  few  ds^y^ 
to  bring  forward  the  sureties,  althon^^ 
the  officers  of  the  corporation  had  T<0^^ 
bidden  the  keys  of  the  market  to  be  ( "  "" 
livered    to    the    defendant,    they  wi 
delivered  and  he  had  them  some  days, 
is  said  that  is   a  part  performance 
letting    him  into  possession  throogh 
deliberate  act  of  tiie  corporation.    B 
the  truth  is,  that  it  was  by  mere  mista 
that  he    obtained  the   keys,  and  th 
were  handed  to  him  without  anyauthori 
and  although  he  may  have  had  posa 
sion  of   the  keys  he  had  thereby  onl^- 
constructive  possession  of  the   mark^''' 
which,  moreover,  he  never  accepted  fo 
his  own  advantage,  and  he  never  recei 
a  single  shilling  in  respect  of  tolls.  Thi 
fore  in  no  respect  was  there  a  part-pec^c:^ 
formance,  and  there  was  no  benefit  to  hiic^^ 
or    to  the    corporation.      On  all  the»^i^ 
grounds,  therefore,  and  on  the  authorities^* 
cited  to  shew  that  the  defendant  was 
titled  to  ntiaintain  a  suit  for  specific 
-formance  in   equity,    and    consequent!, 
there  would  be  mutuality  in  the 
ment,  I  am  of  opinion  that  the  p 
are  not  bound  by  the  contract  which  the;^ 
are  said  to  have  entered  into,  but  to  whio*" 
their  seal  is  not,  affixed  and,  therefore, 
this  action  is  not  maintainable. 

Then,  finally,  the  argument  was  su 
mitted  to  us  that  there  was  a  ratification^ 
or  adoption  of  that  contract  under 
by  the  subsequent  proceedings  of  th 
of  August.  It  is  very  true  that  on  that" 
day  the  corporation  did,  by  resolutiois:^ 
under  seal,  so  far  adopt  this  contxsct 
to  recite  it  under  seal  in  the  same  tc 
as  if  made  by  their  authority.  But 
ratification,  if  it  were  such,  was  too  late.  ^^ 
If  it  had  been  before  breach,  it  would  -^ 
have  been  competent  for  the  plaintiffs  to  ^ 
have  insisted,  and  said,  "We  have  adoptd 
this  contract ;  you  can  enforce  spedfio 
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When,  however,  we  find  that  Lord  Camp- 
bell, C.  J.,  in  The  Copper  Mining  Company 
V.  Fox  (9),  reftised  to  be  bound  by  it,  and 
made  observations  tending  to  shew  it  is 
not  accurate  and  cannot  be  carried  out  in 
practice,  we  are  no  longer  troubled  by  it. 
On  the  whole,  although  I  look  on  this 
objection  to  tho  maintenance  of  the  action 
as  technical,  and  am  sorry  to  give  the  de- 
fendant tho  benefit  of  our  judgment  we 
must  nevertheless  give  cfiect  to  the  law 
as  we  find  it. 

Pollock,  B. — ^I  am  of  the  same  opinion. 
This  action  is  brought  by  the  plaintiffs, 
who  are  a  corporation,  for  breach  of  an 
executory  contract,  and  it  was,  under  these 
circumstances,  open  to  the  defendant  to 
shew  that,  although  the  contract  was 
signed,  as  he  admitted  it  was,  by  him- 
self, there  was  no  mutuality,  by  reason  of 
the  plaintifis  not  being  bound.  That  pro- 
position is  veiT  clearly  stated  in  Tlie  Mayor 
of  Stafford  v.  Till  (10),  by  Best,  C.  J.,  who, 
at  p.  7T^  says,  "  In  an  executory  contract 
tho  plaintiff  must  rest  his  case  upon  an 
express  promise ;  and  where  that  is  so,  if 
one  of  the  parties  is  not  in  a  condition  to 
enter  into  a  promise,  he  cannot  take  ad- 
vantage of  a  promise  by  the  other,  because 
there  would  be  no  mutuality  in  the  con- 
tract. We  do  not  decide,  therefore,  that 
a  corporation  could  sue  in  assumpsit  on 
every  express  promise,  because  if  the  con- 
tract were  executory  there  might  be  no 
mutuality  of  benefit,  and  consequently  no 
consideration."  I  would  only  ftirther 
remark  on  that,  that  it  is  quite  clear  it 
did  not  enter  into  the  mind  of  tho  Court 
in  giving  their  considered  judgment  that 
the  proposition  suggested  by  Tindal,  C.  J., 
was  a  correct  one.  These  parties  are,  as 
I  have  said,  a  corporation,  and  it  has  been 
always  laid  down,  not  merely  that  such 
a  body  must  act  under  seal,  but  that 
there  are  cases  in  which  they  must  of 
necessity  appoint  an  agent  to  act  for 
them ;  "an  agg^gate  corporation  being 
a  mere  artificial  being,  cannot  act,  except 
through  the  instrumentality  of  an  agent 
or  attorney,  cither  specially  pointed  out 
by  tho  act  of  incorporation,  or  specially 


authorised  by  the  oorporaifcioii  to  act  in 
behalf" — S^ny  on  Agency^  par.  16,  ci* 
Co,  LitL  66  h. 

It  is  open,  therefore,  to  a  oorporat^^ , 
to  get  ria  of  the  difficnliy  by  appoint^  ^ 
an  agent  (to  act  either  generally  or  ap^. 
ally)  under  seal.     That  seems  more  t 
a  mere  technical  requirement.     I  sbo 
be  inclined  to  adopt  the  observatioaB 
Rolfe,   B.,  in   The  Mayor  of  Ludhiff 
Charlton  (11),  "  We  feel  ourselves  caU^ 
upon  to  say,  that  the  rule  of  law 
contracts  entered  into  by  oorporatioiis ' 
be  generally  entered  into  nnder  seal, 
not  by  parol,  appears  to  ns  to  be  one        ^ 
no  means  of  a  merely  technical  natar*-^ 
or  which  it  would  be  at  all  safe  to  re'        ^ 
except  in  cases  warranted  by  the  prindpla^ 
to  which  we  have  already  adverted.    T' 
seal  is  required,  as  anthenticatuig  the 
currence  of  the  whole  body  corjmate." 

I  cannot  imagine  a  case  in  which 
would  seem  more  dear  that  that  ruleoogl 
to  be  upheld  than  in  the  present,  whi 
we  are  asked,  and  forcibly  asked,  by 
learned  counsel  for  the  plaintiffs  to 
a  great  deal  from  the  condoct  of  o; 
of  the  corporation.    I  am  disposed  to 
back  on  the  old  rale,  and  say,  that  if 
a  man  is  dealing  with  a  corporate  boc 


-^ 


Mng 


(10)4 
G.P.  77. 


BiDg.  7o ;  8.  c  5  Law  J.  Bcp.  (n.8.) 


he  must  look  to  see  that  the  officers 
authorised  under  the  common  seal. 
it  said  that  this  contract  is  brought  wii 
two  exceptions  to  the  rule.  First^  thatt. 
letting  of  the  tolls  was  an  ordinaiy  act 
the  pfurt  of  the  plaintiffs,  just  as  an  act 
buying  or  selling  goods  by  a  trading  ogzd 
pany — an  every  day  affair  which  it  wonU 
be  impossible  or  inconvenient  to  negotiate 
under  seal.     I  cannot,  however,  think  the 
case  is  one  of  that  kind!,  and  npon  this  noint 
tho  learned  counsel  very  properly  dia  nob 
much  rely.    The  second  ana  more  main^ 
tainable  point  is  that  where  there  has  been 
anything  like  an  enjoyment  by  the  defen- 
dant which  would  estop  him  finom  saying 
there  was  any  bargain  at  all,  that  is  equi- 
valent to  a  part  performance  which  would 
entitle  him  to  maintain  a  biU  in  equity  for 
specific  performance  on  the  other  side. 
But  here  that  point  fails  on  the  jGhcta,  for 
the  defendant  never  did  oooapy  or  enjoy 

ni)  6  Mee.  &  W.  816,  at  p.  8S3;  ■.  e.  10  Law 
J.  Bep.  (ir.8.)  Ezch.  77* 
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tlie  premises,  and  moreover  I  see  no  cir- 

cnxzmstances  wliich  wonld  entitle  him  to 

a  bill  in  equity  against  the  plaintiffs 

enforce  the  contract  on  which  they  are 

Boing.     I  do  see  grounds  for  thinking 

if  he  had  sought  to  recover  back  his 

<l^^j>osit  or  file  his  bill  in  equity  for  it,  he 

^ht  have  succeeded  on  the  ground  only 

the  contract  had  fitiled  and  fallen 

ragh.   On  all  these  grounds  therefore  it 

izns  to  me  that,  in  deciding  according  to 

past  authorities,  we  are  adhering  to  a 

ry  safe  rule  for  the  guidance  of  corpo- 

*LOUB  and  individuals  in  matters  of  this 


Rule  absolute  (12). 


.^toneys — Bobinson  &  Preston,  agents  for  Mor- 
ton, KidderminstAr,  for  plaintiffs ;  Prior,  Bigg 
dc  Co.,  agents  for  Knott,  Worcester,  for  defend- 
ant 


A873.     1 
l^ov.  21.  / 


DAWSON  AND   OTHERS  V.  LOBD 
OTHO   FITZQERALD. 


Oontfract  —  ArhHration  Clause  —  Indivu 
^^  Agreement  —  Reference^  a  Condition 
*^'^cedent — Landlord  and  Tetumt — Da'iiu 
^e  hy  Hares  and  Sahhits. 

^^edarationy  tJiat  ths  defendant  became 

f^*^<  to  the  pladrUiffs  of  lands  upon  the 

^"'^'^is  thai  the  def&ndxmt  would  keep  such 

jj^^^iier  only  of  hares  and  rabbits  as  would 

^  *io  injury  to  the  trees.  See,  belonging  to 

J^  plamHffs,  or  to  the  grouping  crops  of  any 

^     ^^^  tenants,  and  that  in  case  the  de^ 

^  ^*<fatt<  should  keep  such  a  number  of  hares 

^^^^rdbbiisas  should  injure  the  trees,  ^*c., 

^i^  pendant  should  arid  would  pay  to  the 

^r^^Mi^«  or  their  tenamis  a  fair  and  reason- 

^^Ifl  compensation  for  such  injury.   Breach, 

/*^  ihe  defendant  kept  such  a  number  of 

A^'^^  ®w^  Tohbits  as   did  injury  to  such 

^«»,  S^,,  and  had  not  paid  a  fair  and 

^^owfiofcZe   or  any  compensation.      Flea, 

^^o/  one  of  the  terms  of  the  said  tenancy 

^^  thai,  in  case  any  such  injury  slundd  be 

<^  by  the  defendant,  he,  the  defendant, 

(12)  Bruawell,  B.,  left  the  Court  during  the 
tigament 


would  poAj  a  fair  and  reasonahle  compensor- 
tionfor  the  same,  the  amount  of  such  com- 
pensation, in  case  of  difference,  to  be  referred 
to  the  arbitration  of  two  arbitrators,  one  to 
be  chosen  by  the  plaintiffs,  and  the  other 
by  the  defendant,  8cc,  Averment,  that  a 
difference  arose,  no  arbitrators  had  been 
appointed,  nor  had  an  award  ever  been 
made  deciding  the  amount  of  such  comperi' 
sation,  according  to  the  terms  of  the  said 
tenancy.  On  demurrer,  —  Held  (Bram- 
WELL,  B.,  dubitante),  that  the  pha  was 
good;  for  that  the  stipulation  therein 
stated  did  not  cmisist  of  two  separate  agree- 
ments,  viz.,  one  to  pay  compensation,  the 
other  to  refer  the  amount,  but  was  an  indi- 
visible agreement  to  panf  such  compensation 
as  should  be  assessed  by  arbitration,  and 
not  otherwise. 

Declaration,  that  the  defendant  became 
and  was  tenant  to  the  plaintiffs  of  a  mes- 
suage and  lands,  with  a  right  of  shooting 
over  certain  manors  of  the  plaintiffs,  and 
upon  the  terms,  inter  alia,  that  the  de- 
fendant "would  at  all  times  during  his 
said  tenancy  keep  or  cause  to  be  kept  or 
encouraged  such  number  only  of  hares 
and  rabbits  upon  the  said  manors,  or  any 
part  thereof,  as  would  do  no  injury  to  the 
trees,  woods,  underwoods  and  plantations 
belonging  to  the .  plaintiffs,  or  to  their  ' 
growing  crops,  or  to  the  growing  crops 
of  any  of  their  tenants  or  farmers,  and 
that  in  case  the  defendant  should  keep  or 
encourage  such  a  number  of  hares  and 
rabbits  upon  the  said  manors,  or  any  part 
thereof,  as  should  injure  the  trees,"  Ac., 
"  the  defendant  should  and  would  pay  to 
the  plaintiffs,  or  their  tenants  or  farmers, 
a  £a.ir  and  reasonable  compensation  for 
such  injury.  Breach,  inter  alia,  that  the 
defendant  kept  such  a  number  of  hares 
and  rabbits  ''  as  did  great  injury  to  such 
trees,*'  Ac,  "respectively,  and  although 
frequently  requested  so  to  do,  the  defend- 
ant would  not  pay  nor  has  hejpaid  to  the 
plaintiffs,  or  to  their  tenants  or  farmers 
or  any  of  them,  a  fia.ir  and  reasonable  or 
any  compensation  for  such  injury  or  any 
part  thereof." 

Third  plea,  as  to  the  breach  aforesaid, 
"that  one  of  the  terms  of  the  said  tenancy 
was  that  in  case  any  such  injury  should 
be  done  by  the  defendant^  he,  the  defen* 
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dant,  would  pay  a  feir  and  reasonable 
compensation  for  the  same,  the  amount 
of  sach  compensation,  in  case  of  differ- 
ence, to  be  referred  to  the  arbitration  ot 
two  arbitrators,  one  to  be  chosen  by  the 
plaintiffs,  and  the  other  by  the  defendant, 
the  said  arbitrators  when  chosen  to  agree 
upon  and  nominate  an  umpire,  and  the 
decision  of  such  arbitrators  or  umpire  to 
bo  binding  and  conclusive  on  the  plaintiffs 
and  on  the  defendant,  and  that  a  differ- 
ence arose  between  the  plaintiffs  and  the 
defendant  as  to  the  amount  of  the  said 
compensation  in  the  said  count  claimed, 
and  that  no  arbitrators  have  ever  been 
appointed,  nor  has  the  defendant  been 
requested  by  the  plaintiffs  to  appoint  an 
arbitrator,  nor  has  an  award  ever  been 
made  deciding  the  amount  of  the  said 
compensation,  according  to  the  terms  oi 
the  said  tenancy." 
Demurrer  and  joinder. 

Kingdon  (with  him  Oharles),  for  the 
plaintiffs. — The  broad  distinction  run- 
ning through  the  many  apparently  irre- 
concileable  cases  upon  separate  cove- 
nants is  that  stated  by  Bramwell,  B.,  in 
Tredwen  v.  Holman  (1) — "If  a  tenant 
covenants  that  he  will  cultivate  the  de- 
mised lands  in  a  husband-like  manner, 
and  also  covenants  that  if  any  dispute 
shall  arise  in  respect  thereof,  it  shall  be 
referred  to  arbitration,  an  action  may 
nevertheless  be  maintained ;  but  where 
the  covenant  is  to  pay  such  damages  as 
shall  be  awarded  by  an  arbitrator,  no 
action  will  lie  until  he  has  ascertained 
them ' '  (2) .  EUiott  v.  The  Boy  at  Exchange 
Assurance  Company  (3)  was  an  action  upon 
a  fire  policy.  The  instalment  contained  an 
arbitration  clause  which  was  pleaded,  and 
Kelly,  C.B. ,  says  (p.  241),  "  The  form  of 
the  policy  is  a  covenant  by  the  defend- 
ants that  their  capital,  stock,  &c.,  shall 
be  subject  to  make  good  the  plaintiff's 
loss,  not  exceeding  the  sum  of  2,200Z., 
'according  to  the  exact  tenour  of  the 

(1)  1  Hurl.  &  C.  72;  8.C  31  Law  J.  Hep.  (n.s.) 
Exch.  398. 

(2)  1  Hurl.  &  C.  at  p.  289. 

(8)  86  Law  J.  Rep.  (n.s.)  Exch.  120  ;  s.  c.  Law 
Bep.  2  Ezch.  287. 


articles  thereunto  subjoined.* 
tence  had  stopped  at  the  fiffo 
and  in  a  subsequent  part  of  the 
there  had  been  independeni 
which  might  be  supposed  to 
fied  these  words,  it  might  h 
question  of  greater  doubt,  wl 
provisions  were  to  be  held 
precedent,  or  a  collateral 
which  could  not  avail  to  oust^ 
tion  of  the  Court.  But  the 
itself,  in  its  very  terms,  quaHfii 
conditional  by  the  subseqi 
referring  to  the  articles,  whic 
without  any  interval,  form  an 
substantial  part  of  the  coven 
the  majority  of  the  Court  helc 
rer,  that  the  covenant  was  onl^ 
to  pay  'the  adjusted  loss,  an 
plam^  had  no  cause  of  acts 
fore,  if  one  part  of  a  deed 
covenant  to  pay  compensatio 
other  an  agreement  to  refei 
covenant  to  pay  a  fiedr  and 
compensation,  and  a  distinct  a 
dent  covenant  to  refer  that 
ascertained  by  arbitration.  ? 
covenants.  Prior  to  ScoU  "v 
it  was  never  disputed  that  ai 
to  refer  is  a  separate  covenau 

[Bramwell,  B. — Nor  wai 
in  that  case./   I  expressly  f 
and  gave  the  illustration  of  t 
one  deed  to  pay  money,  an 
in  another  to  refer  all  dispi 
instance,  if  a  breach  oocni 
second  deed,  of  course  thei 
reference.     And  test  the 
Suppose  an  action  on  the 
refer,  for  not  nominating 
the  damages  would  be  nc 
the   damages   arising  fro 
covenant  to  pay,] 

Turner  (Sir  J.  Ka/ralah 
the  defendant.  —  The  p 
good.      As  Coleridge,  3 
V.  Avery  (4),  "there  if 
to  the  principle.     Both 
it   is  not  unlawful  for 
to    impose  a  condition 
respect    to    the    mode 
amount  of  damages,  or 


(4)  5H.L.CaB.  8n;ac 
Exch.  308. 
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_  it  or  any  other  'matters  of  that  kind 
bmch  do  not  go  to  the  root  of  the  action." 
there  is  one  covenant  only,  jnst  as  in 
l:>iiilder's  agreement  to  abide  by  the  certi- 
te  of  the  surveyor.  The  meaning  of 
I  will  pay  sach  damage  done  as, 
case  we  cannot  agree,  an  arbitrator 
award."  The  object  of  the  parties 
_  to  avoid  the  expense  of  trial  by  jury 
i.'fch  a  view  of  the  locus  in  quo.  There  is 
difference  in  principle  between  the  con- 
in  Elliott  V.  The  Eoyal  ExcJicmge 
anee  Oompcmy  (8)  and  the  present 


^ingdon  replied. 


Our,  adv.  vuU, 


On  the  21st  of  November  the  following 
.^gments  were  delivered — 
^XiLLT,  C.B. — The  declaration  states 
the  defendant  became  and  was 
"ti^xiaiit  to  the  plaintiffs  of  a  messuage 
ckxm<l  lands,  with  a  right  of  shooting  over 
o^fiHam  manors  of  the  plaintiffs,  and  upon 
)  terms  that  the  defendant  would  at 
times  during  his  said  tenancy  keep  or 
oauBe  to  be  kept  or  encouraged  such 
*>^iunber  only  of  hares  and  rabbits  upon 
^o  said  manors,  or  any  part  thereof  as 
"^ould  do  no  injury  to  the  trees,  woods, 
^^derwoods  and  plantations  belonging  to 
*Qe  plaintiffs,  or  to  their  growing  crops, 
^^  Ui  the  growing  crops  of  any  of  their 
-^^^aiits  or  fiEurmers,  and  that  in  case  the 
^*^endant  should  keep  or  encourage  such 
^  x^ninber  of  hares  and  rabbits  upon  the 
?*»a  manors,  or  any  part  thereof,  as  should 
^J^U^  the  trees,  &c.,  the  defendant  should 
^*^d  would  pay  to  the  plaintiffs,  or  their 
^'^antB  or  mrmers,  a  fair  and  reasonable 
^^J^'^pensation  for  such  injury.  The  breach 
^^l^ged  is  that  the  defendant  did  keep  such 
^  ^Umber  of  hares  and  rabbits  as  diet  great 
^Jmy  to  such  trees,  &c, ;  and,  no  doubt, 
^  the  covenant  had  stopped  there,  and 
^^  breach  had  been  committed,  the  action 
^^^d  have  been  maintained ;  but  the  de- 
^^dant  pleads  a  plea  on  which  the  present 
S^^Qstion  arises,  namely,  whether  the  plea 
?^  an  answer  to  the  action.  That  plea 
^  that  one  of  the  terms  of  the  said 
^iancy  was  that  in  case  any  such  injury 
^uould  be  done  by  the  defendant,  he,  the 
^bndanti  would  pay  a  fair  and  reason^ 
^^  oompensation   for    the    same,   the 


amount  of  such  compensation,  in  case  of 
difference,  to  be  referred  to  the  arbitra- 
tion of  two  arbitrators,  one  to  be  chosen 
by  the  plaintiffs,  and  the  other  by  the  de- 
fendant, the  said  arbitrators  when  chosen 
to  agree  upon  and  nominate  an  umpire, 
and  the  decision  of  such  arbitrators  or 
umpire  to  be  binding  and  conclusive  on 
the  plaintiffs  and  on  the  defendant,  and 
that  a  difference  arose  between  the  plain- 
tiffs and  the  defendant  as  to  the  amount 
of  the  said  compensation  in  the  said 
count  claimed,  and  that  ^o  arbitrators 
have  over  been  appointed,  nor  has  the 
defendant  been  requested  by  the  plaintiffs 
to  appoint  an  arbitrator,  nor  has  an  award 
ever  been  made  deciding  the  amount  of 
the  said  compensation,  according  to  the 
terms  of  the  said  tenanpy. 

I  am  of  opinion  that  this  plea  is  an  an- 
swer to  the  declaration ;  and,  but  for  what 
has  fallen  &om  various  learned  Judges  in 
decided  cases,  and  for  the  iuclination  of 
opinion  hinted  at  by  my  brother  Bramwell 
in  this  case,  I  should  have  said  that  I  was 
clearly  of  opinion  that  in  order  to  give 
effect  to  the  undoubted  intention  of  the 
parties  this  must  be  taken  to  be  one  cove- 
nant. It  is  expressed  in  one  sentence,  and 
the  meaning,  according  to  my  idea  of  the 
intention  of  the  parties,  was  that  in  case  of 
any  damage  being  done  for  which  compen- 
sation should  be  paid,  the  amount  of  such 
compensation  should  be  determined — not 
by  a  jury  or  any  other  tribunal  or  body 
of  persons  than  those  described  in  the 
same  sentence  without  even  a  comma 
interposed,  namely,  two  arbitrators.  The 
ground  on  which  the  argument  for  the 
plaintiff  proceeded  rests  on  something 
supposed  to  have  fallen  from  Lord  Coke, 
which  therefore  comes  before  us  as  sup- 
ported by  the  highest  authority,  namely, 
that  the  effect  of 'the  proviso  as  to  arbi- 
tration is  to  oust  the  jurisdiction  of  the 
Courts  of  Law,  and  that  the  proviso  is 
therefore  inoperative.  I  can  only  say 
that  I  regret  that  such  should  be  con- 
sidered the  law  of  this  country,  because 
it  would  be  absurd  and  unjust^  It  is 
obviously  absurd  that  in  cases  where 
persons  have  agreed  for  payment  of  a 
sum  of  money  the  amount  of  which 
in  case  of  difference  shall  be  determined 
by  an  arbitrator  named  between  them. 
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a  Court  of  law  is  to  be  called  on  to 
hold  that  the  agreement  shall  not  stand 
good,  but  that  an  action  shall  be  brought, 
and  a  jurj,  and  not  an  arbitrator,  settle 
the  amount. 

Now  here,  if  it  be,  as  has  been  held 
in  some  cases^  that  the  parties  must 
proceed  on  independent  covenants,  and 
that  to  give  effect  to  the  covenant  as 
to  arbitration  is  to  oust  the  jurisdiction 
of  the  Court,  and  that  cannot  be  done — 
suppose  they  do  so.  Well,  they  go  to 
trial  on  the  breach  as  to  the  keeping  of 
the  hares  and  rabbits,  and  the  jury  find  a 
verdict  for  500Z.  There  is  judgment  for 
that  amount,  and  the  defendant  must  pay 
it  with  costs.  But  then  it  is  hia  turn,  the 
defendant  becomes  plaintiff,  and  sues  on 
the  refusal  Ux  submit  the  matter  to  arbi- 
tration, and  he  recovers  damages ;  and  it 
may  be  the  opinion  of  the  jury  that,  if  the 
first  claim  had  been  submitted  to  arbitra- 
tion, the  arbitrator  would  have  found  less 
than  one-half  the  damages  which  were 
given  in  the  previous  action.  Could  it  be 
conceived  in  a  country  where  law  pre- 
vailed, and  the  maxim  lex  est  summa  ratioy 
that  for  one  and  the  same  cause  of  action 
one  tribunal  had  decided  upon  500Z.  as 
the  amount  of  damages,  and  another,  act- 
ing upon  the  same  instrument  and  agree- 
ment, had  given  damages  which  might 
only  be  one-half  that  sum  !  I  read  the 
agreement  as  one  for  payment  of  compen- 
sation to  be,  in  case  of  difference,  deter- 
mined by  an  arbitrator,  and  in  no  other 
way.  It  IS  in  effect  one  covenant,  and  under 
these  circumstances  it  is  quite  unneces- 
saiy  to  refer  to  the  cases  bearing  on  the 
subject. 

Bkamwell,  B. — There  is,  or  ought  to 
be,  no  doubt  or  difficulty  as  to  the  prin- 
ciple on  which  this  case  should  be  decided. 
The  learned  counsel  on  both  sides  are 
agreed  on  this  principle,  and  I  think  there  is 
no  difficulty  with  regard  to  it  in  the  mind 
of  the  Court.  It  may  be  concisely  stated, 
as  it  has  been  several  times  by  me,  to  be 
this,  namely,  if  there  is  a  covenant  to  do 
a  particular  thing  (for  example,  to  pay  a 
snm  of  money)  and  an  addition  to  that,  or 
something  further,  or  collateral,  that  in 
event  of  difference  between  the  parties  as 
to  what  shall  be  done  under  the  first  cove- 


nant the  matter  shall  be  i 
tration,  the  two  covenants  i 
distinct,  and  the  first*  ma] 
an'  action  brought  upon 
second  be  broken  or  no 
signify  whether  the  two 
separate,   or   close    toget 
same  deed,  or  in  two,  the 
same — are  there  two  sepai 
If  so,  then  the  settlemen 
is  not  a  condition  preoedei 
But  if  not  two  separate 
only  one  indivisible  stipula 
sJkiU  he  found  by  arbitraiu 
but  one  covenant.      Of 
where  some  difference  ai 
have  thought  that  was  ] 
there  was  no  doubt  about  i1 
my  opinion  being  that  here 
covenants,  as  the  plaintiff 
one,  I  should  have  thoug 
good  cause  of  action,  as 
said  so ;  but  as  my  Lord  : 
Pigott  hold  a  different  opi 
disagree.    It  would  not  1 
me  worth  while  to  disease 
great  length,  for  it  is  a 
agreement  only,  and  ougl 
any  precedent  for  the  futr 
an  opinion,  I  have  sometl 
No  doubt  it  may  be  in 
very  wrong    thig  for 
refer  a  matter  to  arbiti 
to   hold  it  absurd  to 
may'  not    be    two    se; 
appears   to  me  to  be 
tion   at  all,   and  not 
V.  Avery  (4),  but  sin* 
case  upon  case  of  tw 
one  party  might  mak' 
not  paying  monev,  ar 
bring  an  action  for  r 
tration,  and,  prepost 
seem,  it  is  the  law  o 
reasonable  too.     Ca 
me  at  chambers  w' 
act  under  the  Cor 
Act,  by  referring 
stance,  where  a  mi 
to  admit  he  owed, 
was  some  technics 
lity  to  61,  which 
I  have  said,  "  P/ 
is  it  not  most  res 
whom  the  1,00W 
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to  be'eniangled  in  a  long  arbitration 
51.,  I  abandon  that."     The  reason  for 
lioXding  that  the  constmction  put  by  the 
Tois  on  these  instruments  is  rational  is, 
tsnohis  not  an  unreasonable  bargain  for 
ns  to  enter  into ;  and  when  we  bear  in 
d  the  provisions  of  the  Common  Law 
Act,  which  enable  a  defendant 
stay  the  proceeding  if  unreasonable, 
^  appoint  a  single  arbitrator  if  the  other 
raises,  and  to  stay  the  award  if  necessary, 
ooyenant  does  not  appear  unreason- 
andin  considering  the  plea  we  ought 
^  to  have  any  predisposition  againsb  it. 
>r  once^  I  think,  the  ancients  were  right, 
d  we  shonld    follow    their   footsteps 
long    as    they    are    so.       I    incline 
thiidk    that    there    are   two  reasons 
Xiy  this  plea  is  bad.     In  the  first  place 
c  ooyenant  by  the  defendant  is  this,  that 
»  "would  at  all  times  during  his  said 
-f^^xmncy  keep  or  cause  to  be  kept  or  en- 
csoiiraged  such  number  only  of  hares  and 
irsi'1>lnt8  upon  the  said  manors  or  any  part 
^t^creof  as  would  do  no  injury  to  the  trees, 
'^oods,  underwoods  and  plantations  be- 
longing to  the  plaintifife."    'I  doubt  very 
yxxQch  whether  that  is  not  a  separate  and 
'^ojJependent  covenant,  and  whether  there 
'^^^Ht  not  be  a  breach  if  he  did  the  act 
^^ovenanted  arainst^  without  going  on  to 
^^»    "he   did   not  pay  compensation." 
'^^canse,  supposing  he  had  done  the  act 
^^IfiiUy,  I  am  not  sure  whether  vindic- 
^■'^"e    damages  might  not    be  recovered 
jK^i^gt  him.     But  the  covenant  proceeds, 
that  in  case  the  defendant  should 


or  encourage  such  a  number  of  hares 
rabbits  "  as  should  do  such  injury, 
it  may  be  said  the  meaning  of  the 
'^^nant  is  not  absolute,  that  he  will  not 
it.,  but  that  if  he  does  do  it  he  will  pay 
of  money.     The  inclination  of  my 
n  is  that  that  is  not  the  meaning  ot 
cxxvenant  for  the  reasons  I  have  given, 
also  because  I  am  not  sure  that  the 
^^^       -int  would  not  have  an  action  on  the 
l^^^^nant.     Then,  as  to  the  other  part  of 
^^  covenant,  that  "  the  defendant  should 
would  pay  to  the  plaintiffs  or  their 
^^  -Uits  or  wrmen  a  fair  and  reason- 
•^l^  compensation  for  such  injury,  the 
^p^unt  of  such  compensation  in  case  of 
^flferenoe  to   be  fixed  by  the  arbitra- 
'  ^^iciof  two  arbitrators."  Now  it  is  said  for 


the  defendant  by  his  learned  counsel,  with 
his  usual  conciseness  of  expression,  that 
the  meaning  of  this  covenant  is,  "  I  will 
pay  you  such  a  sum  of  money  as  shall  be 
fixed  by  two  arbitrators."  If  it  were  so, 
the  plea  is  good.  But,  according  to  Mr. 
Turner,  the  agreement  is  not  accurately 
stated  in  the  declaration — it  was  an 
ageement  to  pay  such  sum  as  should  be 
fixed  bv  two  arbitrators.  If  he  be  right, 
the  defendant  is  entitled  to  judgment,  if 
otherwise  the  plaintifis.  What  is  the 
meaning  ?  If  there  were  any  other  de- 
scrvption  of  the  compensation  being  paid 
than  that  it  should  be  that  fixed  by  two 
arbitrators,  why  then  it  must  be  fixed  by 
two  arbitrators  before  cause  of  action. 
The  description  is,  "  reasonable  compen- 
sation." Besides  suppose  the  defendant 
had  gone  to  the  plaintiff  and  said,  "  I  have 
kept  too  many  hares  and  rabbits,  here  is 
50Z. ;  what  do  you  think  is  the  damage 
they  have  done  r  "  and  the  plaintiff  said, 
"  I  will  take  the  50Z. ;  I  have  not  looked 
into  the  matter."  Now,  according  to  the 
argument,  it  would  not  have  been  a  de- 
fence that  he  had  taken  that  sum,  because 
he  had  agreed  to  take  what  an  arbitrator 
should  fix.  The  answer  would  be,  "  But 
you  agreed  to  take  a  reasonable  amount ; 
well,  it  ought  to  be  fixed,  if  there  is  a 
difference ;  but  in  the  meantime  I  have 
paid  a  reasonable  amoont,  and  you  agreed 
to  take  a  reasonable  amount."  That  is  the 
alternative  way  of  putting  the  matter, 
and  when  one  comes  to  see  that  the  de- 
fendant is  to  pay  to  the  plaintiffs  or  their 
tena/nts,  it  may  be  that  he  has  paid  a  dozen 
of  their  tenants  the  sums  they  are  content 
to  take,  and,  as  to  what  he  should  pay  a 
single  tenant,  they  want  to  send  him  to 
arbitration.  Were  it  not  for  the  different 
opinion  entertained  by  the  rest  of  the 
Court,  I  should  have  held,  first,  that  there 
was  an  absolute  agreement  not  to  do 
mischief,  but,  secondly,  if  that  were 
otherwise,  and  the  agreement  most  be 
read,  "  not  to  do  mischief  or  pay  a  reason- 
able amount,"  I  should  have  thought  that  ^ 
the  agreement  for  arbitration  was  a  sepa- 
rate covenant,  but  did  not  furnish  an 
answer  to  the  action.  These  would  have 
been  my  opinions;  they  are  not  suffici- 
ently so  for  me  to  say  that  I  formally  differ 
from  my  Lord  and  my  brother  Pigott* 
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tmstees  the  sum  of  15Z.  towards  her 
funeral  expenses.  Now  this  indenture 
witnessetb  that  in  pursuance^  of  such  pro- 
posal and  agreement  on  the  part  of  the 
said  Richard  Holt,  and  for  effectuating  the 
said  arrangement  and  in  consideration  of 
the  covenants  hereinafter  contained,  he, 
the  said  Richard  Holt,  doth  hereby  for 
himself,  his  heirs,  &c.,  covenant  with  the 
trustees,  that  he,  the  said  Richard  Holt, 
his  heirs,  &c.,  "  shall  and  will  henceforth, 
during  the  joint  lives  of  the  said  Richard 
Holt  and  Lucy  Holt,  and  during  so  long 
time  as  they  shall  live  sepsutite  and  apart, 
well  and  trulv  pay  or  cause  to  be  paid 
unto  the  said  trustees,"  &c.,  ''for  the 
separate  use  of  the  said  Lucy  Holt,  as 
hereinafter  expressed,  an  annuity  or  yearly 
sum  of  6dL  by  four  equal  quarterly  pay- 
ments "  on  certain  days.  And  in  case  the 
said  Richard  Holt  shall  die  before  the 
said  Lucy  Holt  his  wife,  then  the  trustees 
shall  pay  her  63Z. ;  "  and  in  case  the  said 
Lucy  Holt  shall  die  before  the  said 
Richard  Holt  her  husband,'*  then  that  the 
said  Richard  Holt,  his  executors  or  ad- 
ministrators, shall  pay  to  the  tmstees  161, 
towards  her  funeral  expenses.  And  not- 
withstanding the  marriage  ''  between  the 
said  Richard  Holt  and  Lucy  Holt,  it  shall 
be  lawful  for  the  said  Lucy  Holt,  from 
time  to  time,  and  at  ail  times  hereafter 
to  live  separate  and  «apart  from  him,  the 
said  Richard  Holt,  in  such  sort  and  in 
manner  as  if  she  was  sole  and  unmarried, 
and  that  he,  the  said  Richard  Holt,  shall 
not  nor  will  compel,  nor  endeavour  to 
compel  her  to  cohabit  or  live  with  him  by 
any  proceeding  in  the  Court  of  Divorce, 
or  otherwise  howsoever.  .  .  .  And  also 
that  it  shall  be  lawful  for  the  said  Lucy 
Holt  from  henceforth  to  have,  take  and 
enjoy  for  her  own  separate  and  absolute 
use,  notwithstanding  her  coverture,  all 
such  jewels,  furniture,"  Ac,  "  as  have 
been  or  shall  be  bequeathed  or  given  to 
her,"  <fcc.  There  was  also  a  covenant  by 
the  trustees  that  Lucy  Holt  should  not 
molest  the  defendant. 

Averment,  that  the  deed  was  executed, 
and  after  the  marriage  of  the  defendant 
and  the  said  Lucy  Holt,  and  after  the 
execution  of  the  said  deed,  the  said  Lucy 
Holt  committed  adultery  with  Samuel 
Oidey,  and  thereupon  the  defendant  duly 


commenced  a  suit  for  dissolution 
said  marriage  in  her  Majesty's  Ckn 
Divorce  and  Matrimoniskl  Canaes  a 
the  said  Lucy  Holt  and  Samnel  < 
and  such  proceedings  were  dnljl 
the  Court  in  the  said  suit^  that  c 
26th  day  of  November,  1872,  by  the 
absolute  of  the  said  Court,  the  said 
riage  was  absolutely  dissolved,  wbii 
cree  still  remains  in  force.  And  tl 
payments  sued  for  accrued  after  tli 
solution. 

Demurrer  and  joinder. 

Rerschsll  (T.  Atkinson  with  him 
the  plaintiffs. — The  authorities  go  tc 
that  neither  of  the  allegations  in  tfa 
are  an  answer  to  the  action. 

[Kelly,  C.B. — There  is  no  oondii 
the  covenant.  It  is  absolute  for  pa; 
during  life.] 

Adultery  by  the  wife  would  affc 
defence.  Li  Baynon  v.  Bailey  (1), 
tery  of  a  wife  aft^r  separation  wai 
to  be  a  bad  plea  to  a  covenant  to 
trustee  a  separate  maintenance  for  tb 
So,  where  a  marriage  settlement  wn 
when  executed  the  wife  does  not^  bj 
teiy,  lose  any  benefit  which  it  con 
upon  her ;  and  the  Court  of  Chanoe 
no  power  to  set  aside  the  settli 
although  the  marriage  has  been  dia 
by  the  Divorce  Court — Evans  v.  Oc 
ton  (2).  Then  is  dissolution  of  the 
riage  an  answer?  Jee  v.  Thwrio 
shews  that  a  divorce  a  mensa  ei  ii 
not  sufficient.  Nor  is  a  divorce  a  t 
mainnionii  either — Chslin  v.  Olarl 
There  a  decree  of  dissolution  of  ma 
by  the  Divorce  Courts  on  the  grov 
adultery,  was  held  to  be  no  answer 
action  by  the  wife's  trustees  upon  a 
nant  by  the  husband  to  pay  her  an  ai 
contained  in  a  deed  of  separation 
recited  the  wife's  acknowledgment 
adultery,  which  was  afterwards  nuM 
foundation  of  the  suit  in  the  D 
Court.    Possibly  the  recital  of  the 

(1)  8  Bing.  256 ;  8.  c  1  Jaw  J.  Bep.  (h. 
75. 

(2)  1  J.  &  H.  598 ;  8.  c  30  Law  J.  Rq 
Chanc  364. 

(3)  2  B.  &  C.  546. 

(4)  12  Com.  B.  Kep.  N.a  681 ;  8.  c  31  J 
Rep.  (n.s.)  CP.  830. 
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teiry  may  be  said  to  distingniBh  that  case 
From  the  present^  yet  the  decision  shews 
t>h&t  the  mere  &ct  of  a  dissolution  of 
msLrriage  does  not  per  se  put  an  end  to 
t^be  covenant. 

[]Kellt,  C.B. — Is  there  not  power  in 
t*lx©  Divorce  Couct  to  deal  with  the 
deed?] 

Tes.    "  The  Court  after  a  final  decree 

of   ntdlitj  of  marriage  or  dissolution  of 

vnarriage,  may  enquire  into  the  existence 

of  ante-nuptial  or  post-nuptial  settlements 

•     -    .   .  and  may  make  such  orders  with 

^"^eference  to  the  application  of  the  whole 

or  a  portion  of  the  property  settled,  either 

for    the  benefit  'of  the   children  of  the 

**^«tppiage  or  of  their  respective  pai*ent8,  as 

*o^  the  Court  shall  seem  fit.**— 22  &  23 

Vict.  c.  61.  8.  5.     But  there  are  many 

<5^8es  in  which  the  Divorce  Court  would 

^'^fiise  to  interfere  with  such  a  deed  as  the 

pr^esent ;  for  example,  where  the  wife  had 

"^^^tight  a  large  fortune  to  the  husband  on 

'Carnage.  Nevertheless,  all  deeds  whereby 

pix>perty  is  settled  upon  a  woman  in  her 

c^hojtuster  as  wife,  and  to  be  paid  to  her 

'^hilat  she  continues  a  wife,  come  within 

^^e  aoope  of  22  A  23  Vict.  c.  61.  s.  5,  and 

~^©  Court  has  power  to  deal  with  them— 

^omshy  v.  Warsley  (5).     Then  if  it  be 

?®l<i  that  on  divorce  an  obligation  like  this 

^  M;  an  end,  why  should  the  jurisdiction 

ove^  it  be  given  to  the  Divorce  Court  ? 

^    ^oOeer  (Digby  wiiji  him),  for  the  de- 

l^xi^ant. — ^The  case  dependbs  on  the  con- 

f^'^lxction  of  the  deed.     The  covenant  is 

^'^  pay  the  annuity  while  the  woman  has 

'^^    status  of  wife.     The  instrument  is 

^^PTessed  to  be  made  between  Richard 

"^^plt  and   the  trustees   and  "  Lucy  his 

^J"^^,"  and  the  payment  is  to  be  made 

^"^Xxring  so  long  time  as  they  shall  live 

?^|parate  and  apart,  i.e,  while  either  of 

*\^'in  has  power  to  insist  at  law  on  living 

^^tvh  the  other.     "  And  in  case  the  said 

:?^ohard  Holt  shall  die  before  Lucy  Holt, 

wife,"  there  is  a  provision  as  to  funeral 

penses. 

(^Brakwell,  B. — ^The  covenant   is  to 
^^  ^  "  during  the  joint  lives  of  them,  and 
r^  long  as  thev  snail  live  separate."     If 
^^  word  "  or  "  stood  in  place  of  the  word 

C^)  88  Law  J.  Bep.  (n.8.)  Prob.  &  M.  43 ;  s.  c. 
"•^  Bep.  1  P.  &  D.  648. 


"and,"  it  would  have  been  more  favour- 
able to  your  argument.] 

The  intention  must  be  regarded ;  the 
covenant  by  the  trustees  is  the  considera- 
tion for  the  husband's  covenant.  Through, 
out  the  whole  deed  it  appears  that  the 
parties  intended  the  provision  for  the  wife 
to  apply  only  while  the  relations  of  the 
husband  and  wife  existed.  It  is  hard  that 
a  man  should  have  to  maintain  an  adul- 
terous wife  after  she  has  lost  her  common 
law  rights.  And,  to  construe  the  cove- 
nant strictly,  it  is  an  undertaking  by  the 
defendant  to  pay  to  *^Lucy  Holt  his  mfe.** 
She  is  no  longer  Lucy  Holt,  and  has 
ceased  to  be  his  wife.  As  to  Baynon  v. 
Bailey  (1)  and  Evans  v.  Carri/ngton  (2), 
there  is  a  wide  difierence  between  the 
mere  commission  of  adultery  aud  a 
divorce  by  a  legal  tribunal.  The  covenant 
in  Ooslin  v.  Olark  (4)  had  nothing  to 
qualify  it ;  whereas  'here  are  expressions 
throughout  the  deed  limiting  it  to  married 
life. 

[KeitLT,  C.B. — Suppose  the  husband 
had  committed  adultery,  and  had  been 
separated  from  his  wife  by  the  Divorce 
Court  ?  Bbamwell,  B. — The  answer 
might.be,  "Why  the  wife  chose  to  divorce 
herself  fiom  him,  and  need  not  have  done 
so."  Which  was  first  in  date,  the  Divorce 
Act  or  the  deed  ?] 

The  one  was  passed  in  1859,  the  other 
executed  in  1858. 

HerscheU  in  reply. 

Ejslly,  C.B. — All  the  authorities  bear- 
ing on  the  question  are,  as  far  as  they  go, 
one  way,  and  there  is  no  authority  for  the 
common  law  introducing  words  into  a 
covenant  which  would  totally  alter  the 
effect  of  it.  In  this  case  the  parties  mighty 
if  they  liked,  have  easily  used  words,  e.g, 
"  as  long  as  she  conducted  herself  pro- 
perly," which  would  have  had  the  effect 
of  restricting  the  obUgation.  But  if  we 
were  to  insert  such  words,  and  impose  on 
the  trustees  any  such  condition  as  that  of 
shewing  her  to  be  of  good  conduct,  it  would 
be  necessary  to  do  so  just  as  much  where 
there  was  adultery  without  divorce  as 
where  there  was  a  divorce  for  adultery. 
Mr.  Holker  contended  that  where  a  wife 
has  forfeited  all  just  rights,  it  is  hard  that 
the  husband  should  have  to  maintain  her. 
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Possibly  so;  but  we  have  in  truth  no 
authority  to  warrant  us  in  altering  the 
terms  of  a  covenant  of  this  nature,  and 
introducing  others  more  reasonable,  just 
and  proper.  Now  the  words  used  are 
that  the  husband  "  shall  and  will  hence- 
forth during  the  joint  lives  of  the  said 
Richard  Holt  and  Lucy  Holt,  and  during 
so  long  time  as  they  shall  live  separate 
and  apart"  pay  the  annuity.  The  ex- 
pediency of  the  provision  is  done  away 
with  by  the  Divorce  ^ct^  but  that  must 
not  affect  our  decision,  unless  we  are  to 
say  that  the  words  used  are  to  have  one 
construction  before  the  date  of  the  Act, 
and  another  after  it.  I  may  observe, 
moreover,  that  if  it  were  proper  and  just, 
under  all  the  cirumstances,  as,  for  in- 
stance, if  there  were  children  of  the  mar- 
riage, to  increase  or  diminish  the  amount 
of  the  allowance,  the  Divorce  Court  has 
not  done  so  on  this  occasion. 

Bramwell,  B. — I  am  of  the  same 
opinion.  Mr.  Holker  does  not  contend 
that  we  ought  to  imply  in  this  deed  a 
stipulation  that  if  the  marriage  were  dis- 
solved, the  annuity  should  cease.  He 
could  not  do  so.  Remember  how  these 
deeds  come  into  existence.  A  husband 
and  wife  are  continually  differing,  and,  at 
last,  they  make  arrangements  for  a  sepa- 
ration. Some  deeds  may  contemplate 
the  parties  coming  together  again ;  if  the 
husband  chooses  to  limit  the  payment  to 
the  wife  during  good  behaviour,  he  can 
do  so  decently  enough  by  saying,  "if  any- 
thing happens  which  may  cause  the  mar- 
riage to  be  dissolved,"  and  unless  the 
parties  themselves  put  into  their  agree- 
ment some  terms  of  this  sort,  we  ought 
not  to  insert  them  without  cogent  reasons 
for  so  doing.  There  are  clearly  none 
here.  The  woman  may,  on  the  occasion 
when  the  provision  was  made  for  her, 
have  given  up  considerable  rights.  Surely, 
therefore,  we  ought  not  to  import  such 
a  condition  as  the  one  suggested  into  a 
deed  which  is  written  in  express  words. 
But,  for  the  defendant,  it  is  contended 
that  the  construction  is  that  the  annuity 
is  to  be  paid  "  only  so  long  as  the  mar- 
riage tie  is  subsisting."  I  think  not. 
When  a  deed  of  this  kind  is  executed 
there  is  always  a  possibility  of  the  husband 
and  wife  coming  together  again,  and  un- 


less a  proviso  is  inserted  that  the  annuity 
shall  be  paid  only  while  they  are  apart, 
it  would  continue  even  although  they 
come  together  again.  By  the  terms  m 
this  covenant  Richard  Holt  agrees  to  pay 
the  annuity  "during  the  joint  lives  of 
the  said  Richard  Holt  and  Lucy  Holt ; " 
if  it  stopped  there,  even  although  ilie 
husband  and  wife  Hved  together  again, 
he  would  be  liable  to  pay  this  annuity ;  so 
to  guard  against  that  contingency  he 
adds  in  effect^  "but  not  if  we  oome 
together  again,"  which  he  expresses  in  an 
inaccurate  way  thus, "  and  during  so  looff 
time  as  they  shall  live  separate  ancL 
apart."  That,  I  say,  is  ioaocnrate,  be- 
cause, if  the  pavment  is  to  be  made 
during  the  joint  lives  of  the  two,  it  is 
inevitably  to  be  paid  while  they  five 
apart,  and  while  they  live  together.  The 
meaning  really  is,  "but  only  while  ihej 
should  live  apart."  They  have  used  ilie 
word  "  and  "  improperly,  bat  that  is  no 
qualification  of  the  general  condition 
which  is,  "provided  that  if  they  oome 
together  again  he  shall  not  pay."  The 
clause  in  question  follows  many  other 
expressions,  as  to  "  pay  up  to  his  or  her 
death,"  and  so  on,  and  then  a  general 
covenant  on  the  part  of  the  trustees  thai 
the  wife  shall  not  molest  him  at  any 
^ture  tune.  Suppose  she  did  molert 
him,  and  the  plaintiffs  could  reasonably 
prevent  there  being  ft  quarrel,  they  would 
be  liable  to  an  addon.  Li  the  result,  I 
am  of  opinion  that  this  is  an  absolnte 
covenant  for  the  payment  of  this  annuity, 
subject  only  to  this,  namely,  that  if  the 
parties  should  live  together  &gaii^  then 
the  defendant  is  not  to  pay.  That  being 
so,  the  question  is  whether,  on  the  con- 
struction of  the  plea,  this  action  can  be 
maintained.  I  think  the  Lord  Chief 
Baron's  test  is  a  very  good  one,  though 
not  conclusive.  We  cannot  help  feeling 
that  this  is  rather  an  impudent  claim, 
but  suppose  the  husband  had  committed 
adultery,  and  the  marriage  had  been  dis- 
solved ?  I  do  not  say  that  is  a  conclusive 
test,  because  the  husband  might  say  to 
the  wife,  "  You  have  voluntarily  dissolved 
the  marriage  tie ;  I  am  under  no  obliga- 
tion as  your  husband,  nor  any  obligation, 
because,  but  for  your  act,  the  relations  of 
husband  and  wife  could  have  subsisted." 
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to  her,  "I  shall  merely  give  you  sufficient 
to  bring  up  the  children  properly ;  I  will 
j^ive  you  300Z.  a  ^  year  to  keep  the 
children,"  and  that  she  had  maintained 
thorn  and  provided  for  their  education 
ever  since.  The  plaintiff's  brother  testi- 
fied that  the  defendant  told  him  he  would 
"  allow  the  plaintiff  dOOL  a  year  for  the 
education  and  support  of  the  children 
until  he  could  afford  to  put  doWn  a  sum 
of  money/'  In  an  unsigned  letter,  dated 
the  18th  of  February,  1866,  the  defendant 
wrote  to  the  plaintiff,  "  I  have  always  told 
you  I  would  give  you  800Z.  per  annum, 
whilst  I  have  it  in  my  power,  until  I  can 
give  you  a  fixed  sum,  which  I  am  working 
hard  to  get  matters  settled  so  as  to  put  it 
in  my  power  to  accomplish."  The  defen- 
dant having  paid  the  annuity  for  some 
years  discontinued  it,  alleging  that  the 
children  were  not  brought  up  properly. 

The  defendant's  counsel  claimed  a  non- 
suit, objecting  that  all  this  evidence  of  the 
promise  was  inadmissible  by  reason  of  the 
Statute  of  Frauds,  section  4,  which  enacts, 
'*  That  no  action  shall  be  brought  whereby 
...  to  charge  any  person  .  .  .  upon  any 
agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the 
making  thereof;  unless  the  agreement 
upon  which  such  action  shall  be  brought 
or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorised." 

Kelly,  C.B.,  overruled  the  objection, 
and  on  its  appearing  that  instalments  for 
two  years  and  a  half  were  due  and  unpaid 
before  suit,  amended  the  claim  in  the 
declaration  to  750Z.,  and  directed  a  verdict 
for  that  amount,  reserving  leave  to  the 
defendants  to  move  to  enter  a  nonsuit  if 
the  Court  should  hold  that  there  was  no 
evidence  for  the  jury,  and  also  to  reduce 
the  verdict  to  GOOl.  if  in  the  opinion  of 
the  Court  there  was  no  power  to  amend 
the  declaration. 

Cole  (Charles  with  him)  now  moved  ac- 
cordingly.— The  present  case  £alls  within 
the  rule  laid  down  in  Peter  v.  Compton 
(2)  that,  *'  where  it  appears  by  the  whole 
tenour  of  the  agreement  that  it  is  to  be 

(2)  1  Smith's  L.  Cas.  6tli  edit.  296-7. 


performed  after  the  year  there  a  note  is 
necessary,  otherwise  not."  In  the  notes 
to  that  case  the  editors  say  that  the  statute 
applies  to  "  a  contract  for  payment  of  an 
annuity,  though  it  may  determine  -within 
the  year  by  the  death  of  the  annuitant — 
Sweety.  Lee*'  (3). 

[Bramwell,  B. — There,  as  Maule,  J., 
said,  "  The  dictionary  might  be  published 
within  the  year,  but  the  annuity  oonldnot 
be  paid  within  that  time."  In  8oueh  y. 
Strawhridge,  (4)  the  rule  was  stated  to  be 
"that  where  the  agreement  distinotlj 
shews  upon  the  flEU^  of  it  that  the  parties 
contemplated  its  performance  to  extend 
over  a  greater  space  of  time  than  one 
year  the  case  is  within  the  statute;  but 
that  where  the  contract  is  such  that  the 
whole  may  be  performed  within  a  year, 
and  there  is  no  express  stipulation  to  the 
contrary  the  statute  does  not  apply.  .  .  . 
A  contract  to  serve  another  for  two  years 
would  be  within  the  statute ;  but  a  con- 
tract to  serve  for  an  indefinite  period, 
subject  to  be  put  an  end  to  at  any  tinie 
upon  a  reasonable  notice,  is  not  witbin  tlie 
statute,  though  it  may  extend  beyond  the 
year."] 

That  is  no  longer  the  rule  since  Do&tofi 
V.  Collie  (5),  where  a  contract  for  more 
than  a  year's  service,  though  determinable 
by  notice  within  the  year,  was  held  within 
the  statute.  In  Farrington  v.  Donohoe 
(6)  an  agreement  to  maintain  a  child  aged 
about  five  until  she  could  maintain  herself 
was  held  within  the  statute.  Then,  the 
Common  Law  Procedure  Act  gives  no 
power  to  amend  the  claim  for  damages, 
and  there  is  no  precedent  for  sncli  an 
amendment. 

Bramwell,  B. — ^We  are  of  opinion  that 
this  rule  should  be  refused.  We  take 
entirely  the  same  view  as  my  Lord  did  at 
the  tnaJ.  The  first  question  is,  what 
really  is  the  effect  of  the  promise  P  I 
think  it  is  thisr— ^'  I  wish  you  to  wnLinf^^in 
these  children,  and  so  long  as  yon  do  I 
will  pay  you  for  it  at  the  rate  of  dOOL  a 

^3}  3  Man.  &  Gr.  452. 

(4)  2  Com«  B.  Kep.  308;  b.c.  15  Law  J.  Ben. 
(n.8.)  CJP,  170. 

(5)  1  HnrL&N.  81 ;  8.c  25  Law  J.  Bep.  (wa) 
Ezch.  267. 

(6)  Irish  Law  Bep.  1  CJCi.  67& 
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year  J  payable  qnarterlj."    It  is  called  an 

anniiitj,    an    annual    sum,    because    no 

donbt  the  parties  thought  most  probably 

it   i^rould  last  over  a  considerable  period 

of  time,  and  they  thought  of  what  sum 

reaxlj  would  be  coming  to  the  plaintiff. 

But  really  it  is  rather — "  MaintAin  the 

cliildren,  and  you  shall  be  paid  at  that 

rate  so  long  as  you  do  that.'*     Now  when 

that  is  stated  it  seems  to  me  to  bo  an 

eo^gement  which  is    not    binding  on 

either  party  for  any  space  of  time  at  all ; 

indeed  I  feel  satisfied  that  at  the  end  of 

&ziy  quarter  the  defendant  might  have 

said — ^not  perhaps  without  giving  a  reason- 

a-l>le  notice — "  I  shall  no  longer  contribute 

to  or  provide  for  the  maintenance  of  these 

cliildren  in  the  way  I  have  hitherto  done. 

X  shall  ii"ft'Ti^-»'Ti  them  no  longer  on  those 

tenns."    It  seems  to  me  impossible  to 

hold  that  this  was  binding  for  all  time 

the  defendant.     I  do  not  see  what 

there  is  to  be  put  upon  it.     But  it 

Slot  to  be  supposed  that  ho  undertook 

^^^     be  liable  for  the  maintenance  of  the 

^^^^^ildren  for  as  long  as  they  or  the  mother 

^'^i^lit  live,  or  until  they  came  of  age  or 

^^^JTied,  or  became    able    to    maintain 

*™^^niflelve8.    I  cannot  think  that  if  he 

^^^<i     been  a  poor   man   or  the  children 

?^^^    heen  able  to  maintain  themselves, 

^^      ^Wonld  not  have  been  at  liberty  in 

9    if  he  wished,  to  back  out  of  this 

-X.    <«3^^ment.     If  it  was  binding  on  him 

^xiTist  have  been  binding  on  her  for  the 

f^^'^^^xo  time.      If  the  promise  were,  "  so 

*^^^^   as  you  maintain  them  I  will  pay 

y^^"*!-*'  then  it  follows  he  has  a  right  to 

'*  I   will  not  maintain   them    any 

;"  just  as  though  a  man  said,  "  so 

?^S^  as  you  supply  goods  to  so  and  so,  I 

^^    pay;"  ^^^  ^oes  not  mean  without 

^"    er  of   revocation.      Then    was    she 

.  ,^^*'*i^d  ?     I  cannot  conceive  for  a  moment 

the  plaintiff  was  bound  for  any  defi- 

time,  or  for  the  lives  of  the  children. 

the  result,  therefore,  dealing  with  the 

«  no  doubt  partly  as  a  juryman,  I  think 

^^^  contract  was  this — "  So  long  as  you, 

^T    my  request  and  with  my  consent, 

^^^^^intain  these  children  in  a  certain  way 

^^d  provide  for  their  education,  I  will 

\*y  you  at  the  rate  of  300Z.  a  year,  I  will 

.  ^nako  yon  quarterly  payments  of    75Z. 

ft  each."    If  that  is  the  right  view  of  the 


promise  it  is  manifest  that  it  is  not  within 
the  Statute  of  Frauds,  that  is  to  say, 
though  it  is  a  promise  which  has  not  been 
performed  within  the  year,  and  though 
the  parties  no  doubt  had  expected  tluit 
it  would  last  longer  than  a  year,  yet  it  is 
perfectly  consistent  with  that  that  it  might 
be  performed  within  the  year.  Upon  that 
ground  alone  I  think  the  rule  ought  to 
be  refused. 

But  I  think  it  should  be  refused  also 
upon  another  ground.  In  Souch  v. 
Strawhridge{4i),  Tindal,  C.J.,  expressed 
an  opinion  that  the  Statute  of  Frauds  did 
not  apply  to  actions  upon  an  executed 
consideration.  The  other  Judges  neither 
dissented  from  nor  assented  to  that;  I 
am  not  going  to  start  a  question  as  to 
which  there  may  be  some  difficulty,  but 
if  the  declaration  had  been  amended  by 
introducing  a  count  stating  that  in  con- 
sideration that  the  plaintiff  had  at  the 
defendant's  request  undertaken,  upon  the 
terms  that  he  should  pay  her  so  much,  to 
maintain  these  children  for  a  certain  time, 
it  is  manifest  to  me  that  that  count  would 
have  been  supported,  and  she  would  have 
been  entitled  to  recover.  Mr.  Cole  said 
his  client  wanted  to  know  what  his  rights 
were.  I  have  intimated  an  opinion  to  this 
effect :  that  he  may  withdraw  from  the 
obligation  if  he  thinks  fit,  but  certainly 
so  far  as  this  action  is  concerned  I  think 
it  is  a  question  of  pleading. 

As  to  the  other  point  about  amending 
the  declaration,  I  think  my  Lord  was 
quite  right  in  amending  it,  because  it  is 
admitted  the  plaintiff  intended  bringing 
her  action  for  all  she  was  entitied  to. 
[After  reading  the  Common  Law  Pro- 
cedure Act,  1852,  s.  222,  the  learned  Judge 
proceeded! — This  was  a  "defect,"  and 
the  amendment  was  one  "  necessary  for 
the  purpose  of  determining  in  the  exist- 
ing suit  the  real  question  in  contro- 
versy between  the  parties."  It  was  in 
controversy  between  the  parties  whether 
he  was  not  indebted  to  her  in  750Z.  Is  not 
that  a  "  defect  ?  "  I  do  hope  those  words 
are  comprehensive  enough.  The  Act  was 
prepared  bv  the  late  Mr.  Justice  Willes 
and  myself  and  we  endeavoured  to  use 
words  that  would  be  comprehensive. 

PiGOTT,  B. — I  am  of  the  same  opinio^. 
I  think  ray  Lord  was  right  in  his  ruling 
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that  this  was  not  a  oontract  within  the 
Statute  of  Frauds.  I  think  the  effect  of 
this  contract  has  been  rightly  stated  bjr 
my  brother  Bramwell.  It  is  an  under- 
taking  to  pay  a  sum  of  money  per  annum, 
quarterly,  in  consideration  of  the  plaintiff 
maintaining  and  educating  the  children. 
But  it  is  quite  indefinite  as  to  the  time 
during  which  that  shall  continue.  Then 
what  is  the  meaning  of  the  Statute  of 
Frauds?  I  agree  with  the  language  of 
Best,  C.  J.,  in  Wells  v.  Hortan  (7),  where,  in 
consideration  of  the  plaintiff  forbearing  to 
sue,  a  debtor  promised  that  his  executors 
should  pay  the  plaintiff  10,000Z.,  and  the 
question  was  whether  that  was  within  the 
Statute  of  Frauds,  and  Best,  G.J.,  says, 
"  The  plain  meaning  of  the  words  is  con- 
fined to  contracts  which  by  agreement  are 
not  to  be  carried  into  execution  within  a 
year,  and  does  not  extend  to  such  as  may 
by  circumstances  be  postponed  beyond 
that  period,  otherwise  there  is  no  contract 
which  mieht  not  fall  within  the  statute." 
I  agree  with  that  reading  of  the  statute, 
and  also  with  the  view  taken  by  my 
brother  Bramwell,  of  the  effect  of  this 
promise.  That  being  so  it  seems  to  me 
the  necessary  consequence  is — as  he  has 
stated — ^that  it  is  competent  to  either 
pariy  to  put  an  end  to  this  agreement 
under  any  change  of  circumstances.  For 
instance,  if  the  defendant  had  become 
bankrupt,  or  much  straitened  in  circum- 
stances, and  no  longer  able  to  maintain 
the  children,  or  was  desirous  of  maintain- 
ing them  himself  in  a  different  way — ^then 
it  would  be  competent  for  him  to  say, 
"We  can  no  longer  go  on  on  the  same 
footing." 

As  to  the  amendment,  I  never  heard  it 
doubted  before  that  a  Judge  could  amend 
the  declaration  in  the  amount  of  damages. 
If  I  have  not  done  it  I  have  offered  to  do 
it  more  than  once.  The  words  of  the 
statute  are  large  enough.  No  injustice 
would  be  done,  and  I  cannot  help  think- 
ing it  almost  as  clear  a  case  as  has  ever 
been  brought  before  us. 

Kelly,  C.B. — I  also  think  that  there 
should  be  no  rule.  I  forbear  to  pronounce 
any  opinion  as  to  whether  it  was  compe- 
tent to  either  party  to  determine  this  con- 

(7)  4  Bing.  40. 


tract  at  his  or  her  pleasnie,  and  I  refrain 
from  saying  anything  that  can  afieot  any 
question  that  may  arise  in  some  fatare 
action.  But  with  regard  to  the  oontraot 
itself  we  have  only  to  consider  whether  it 
is  expressed  in  plain  language.  It  is  true 
the  defendant  engaged  to  pay  an  "  an^ 
nuiiy."  In  one  sense  it  is  an  annuity, 
but  it  is  not  necessarily  to  continue  for 
even  one  entire  year,  for  the  childx«n 
might  all  die  within  the  year ;  still  less 
for  a  number  of  years.  The  enmgement 
is,  to  pay  her  at  the  rate  of  80^2.  a  year 
as  long  as  the  plaintiff  shall  perfonn  the 
condition  upon  which  that  sum  is  to  be 
paid.  Under  these  oircnmstances  I  cannot 
but  think  that  the  opinion  of  Best^  C.  J., 
in  Wells  v.  Eorton  (7),  and  the  oaae  of 
Souch  V.  Siratohridge  (4)  are  authorities 
upon  the  point,  and  1  am  clearly  of  opinion 
that  this  is  not  a  case  within  the  Statute 
of  Frauds. 

The  amendment^  I  think,  is  Btriotty 
within  the  words  of  the  Common  Law 
Procedure  Act^  s.  222. 

Btde  refused. 


Attomajs — ^Le  Riche  &  Son,  agents  for  CSutor  fc 
Son,  Torquay,  for  plaintiff;  Wedlaka  ft  Letti, 
Agents  for  Eamonda  &  Son,  Flymoath,  tat  d»- 

fendant. 
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THE  ATTOBNET-GEirEIUL  V. 
IiOMAS. 


Prolate  Duty  — Conversion  of  Bedliy  into 
Tersonalty — BesvUing  Trust  in  Favour  of 
Heir, 

One  seised  in  fee  of  realty  devised  and 
bequeathed  by  toill  aU  his  retdty  and  person' 
ally  to  trustees  in  trust  to  seU^  and  to  stand 
possessed  of  the  proceeds  after  making  eer- 
tain  payments^  cmd  to  invest  the  moneys^ 
and  to  hold  the  investments  and  the  income 
thereof  in  trust  to  pay  an  annuity  to  his 
widow  for  life^  and  as  to  the  residue  in 
trust  for  all  his  children  who  should  attain 
twenty 'One  ;  in  defauU  of  such  children  ike 
testator  bequeathed  the  investments^  as  to  «:>^ 
certain  portions  thereof  to  certain  legaiee*^^ 
and  as  to  the  residue  on  certain  trusts  whieh^  -^^.^  ^^j^ 
failed.  On  tlie  testator^s  deaih  his  (^y^\\^^^u 
childj  Margaret^  was  his  heiress  at  law  ^^^^^WM^nd 
one  of  his  next  of  kin.   She  died  itfterwardir^,r-^^f^ 
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uncter  twenty-one  and  unmarried.  The 
realty  ai  her  deaih  was  unsold  and  uncon- 
ir acted  to  he  sold,  hut  was  suhsequently  sold 
Holder  the  trusts  of  the  will  for  a  sicm  which 
teas  its  value,  and  which  was  paid  to  her 
legcU  personal  representative  as  such: — 
Held,  tJiat  probate  duty  was  payable  at 
'BtfargareVs  death  upon  the  value  of  the 
recUiy  as  being  part  of  her  estate  and 
effecis. 

XofoTznation  by  the  Attomey-Greneral, 
coxitammg  the  following  allegations. 

C  J.  Buckley,  by  his  will,  dated  the 
2i2iid  of  September,  1868,  after  bequeath- 
ing oertain  specific  and  pecuniary  legacies, 
de^vised  all  his  real  estate  to  trustees  upon 
timst  to  sell  at  such-  time  or  times  as  the 
txniBteeB  should  in  their  discretion  deem 
ppndent  or  expedient;    and  bequeathed 
tile  residue  of  his  personal  estate  to  the 
trustees  upon  trust  to  sell,  call  in  and 
convert  into  money  such  part  of  the  re- 
siduary personal  estate  as  might  not  con- 
®J^t  of  monqr,  and  to  stand  possessed  of 
**^®    proceeds  arising  from  the  sale  and 
CO XX Version  of  the  said  real  and  residuary 
P^^'soiial  estates,  or  otherwise  constitut- 
JJ^S"  the  same,  after  payment  of  his  debts, 
*^*ieral  and  testamentary  expenses,  costs 

♦K    P*^^^&  ^s  ^'^^i  ^i*^^  the  payment  of 

tn^   Several  legacies  therein  bequeathed, 

^^     to  be  thereafter  bequeathed  by  any 

?^^J^^>oil,  and  to  invest  the  moneys  in  cer- 

^^^  Becnrities ;  to  hold  the  trust  moneys 

*J^^    securities  and  the  income  thereof  in 

**^t  to  pay  thereout  to  his  wife  an  an- 

^^*^ty  of  100/.  for  her  life,  and  as  to  the 

'^^due  of  the  said  trust  moneys  and  secu- 

^?^^s,  and  the  income  thereof,  and  also  as 

j?  'ttxe  same  (if  any)  set  apart  to  secure 

J^^  annuity  to  his  niece,  from  and  after 

^^  ceasing  of  the  annuity,  in  trust  for 

^^^his  children  living  at  his  decease,  who 

?^^^  males  should  attain  twenty-one,  or 

^^iJig  females  should  attain  twenty-ono 

?^  marry,  the  shares  of  his  daughters  to 

^^  held  during  their  lives  for  their  sepa- 

^^"^  nse  without  power  of  anticipation, 

^^^  idler  their  deaths  on  certain  trusts 

1^^  their  children.     And  if  there  should 

^^  no  child  of  the  testator's  who  should 

^^tain  twenty-one,  from  and  aft;er  such 

^ftult  or  £Emure  of  children  the  testator 

jOeathed  the  said  larust  moneys  and  se- 

^■W  SXBIBS,  48. — ^EXCHBO. 


curities,  as  to  3,000Z.,  part  thereof,  to  W.; 
and  as  to  1,000Z.,  other  pai't  thereof,  to 
M. ;  and  as  to  1,000Z.,  other  part  thereof, 
to  C. ;  and  as  to  all  the  rest,  residue  and 
remainder  thereof,  and  generally  of  all  his 
estate  and  efibcts  whatsoever  not  other- 
wise disposed  of,  the  testator  gave,  de- 
vised and  bequeathed  the  same  to  the 
trustees  in  trust  for  the  children  of  the 
testator's  brother  Richard,  then  living, 
who  should  attain  twenty-one  or  marry. 
Provided  that  the  testator's  unsold  real 
estate  and  outstanding  personal  estate 
should  be  subject  to  the  trusts  therein- 
before contained  concerning  the  moneys 
and  securities  aforesaid,  and  that  the 
rents  and  yearly  produce  thereof  should 
be  deemed  annual  produce  for  the  pur- 
poses of  such  trusts,  and  that  such  real 
estate  should  be  transmissible  «as  personal 
estate  under  the  trusts  thereinbefore  con- 
tained. With  power  (inter  alia)  to  the 
trustees,  with  the  consent  in  writing  of 
all  his  children  then  living  and  of  the  age 
of  twenty-one  years,  instead  of  selling 
any  part  of  his  estate  to  appropriate  such 
part  in  or  towards  satisfaction  of  any 
share  or  legacy  thereby  given  to  or  in 
favour  of  any  of  his  children. 

The  testator  died  the  6th  of  May,  1865, 
and  his  will  was  proved  shortly  after. 
He  had  one  child  only,  Margaret,  who 
died  in  1871  unmarried  and  under  twenty- 
one.  The  te8tat6r's  brother  Richard  had 
one  child  only,  who  died  in  1860  an  in- 
fant unmarried.  Margaret  was  the  tes- 
tatior's  heiress-at  law,  and  one  of  his 
next  of  kin.  At  his  death  the  testator 
was  seised  in  fee  in  possession  of  real 
estate  to  the  amount  in  value  of  3,825Z., 
which  was  still  unsold  and  uncontracted 
to  be  sold  at  Margaret's  death,  but  has 
since  been  sold  under  the  tnists  of  the 
will.  And  the  Attorney- General  contends 
that  on  the  true  construction  of  the  will 
the  testator's  real  estate  devolved  upon 
Margaret  as  his  heiress-at-law  in  the 
quality  of  personal  estate  and  not  of  real 
estate,  and  that  such  real  estate  was  at 
the  time  of  the  death  of  Margaret  to  be 
treated  in  equity  as  absolutely  converted 
into  personalty ;  and  that  probate  duty 
ought  to  be  paid  by  the  defendant  as  the 
legal  personal  representative  of  Margaret, 
as  well  on  the  value  of  the  real  estate  as 
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on  the  pure  personal  estate,  and  prays 
that  it  may  be  so  declared  and  decreed. 

On  the  7th  of  July,  1871,  letters  of  ad- 
ministration of  the  persoDAl  estate  and 
effects  of  Margaret  were  gpranted  to  the 
defendant,  and  on  snoh  grant  the  defen- 
dant swore  her  personal  estate  as  being 
under  the  yalae  of  20,000Z.,  and  paid  pro- 
bate duty  on  that  footing,  but  in  assess- 
ing the  value  of  her  personal  estate  the 
defendant  advisedly  excluded  the  value  of 
the  real  estate  to  which,  or  to  the  proceeds 
of  sale  of  which  Margaret  became  entitled 
as  her  father's  heiress- at-law,  and  which 
real  estate  has  been  sold  since  her  death 
for  the  net  sum  of  d,825Z.  This  sum  was 
paid  to  the  defendant  as  her  leeal  personal 
representative,  and  was  included  by  him 
in  his  account  of  her  residuary  personal 
estate,  and  he  has  paid  the  legacy  duty 
payable  thereon  upon  the  division  of  such 
sum  amongst  her  next  of  kin;  but  he  re- 
fused to  pay  the  probate  duty  demanded  on 
the  value  of  the  real  estate,  on  the  ground 
that  in  the  events  which  have  happened 
the  real  estate  was,  at  Margaret's  death,  to 
be  treated  as  realty  and  not  as  personalty. 

H.  James  (Attorney-Chnerdl)  and  W, 
W,  Karslxikey  for  the  Grown.— Real  estate 
directed  by  will  to  be  sold  is  treated  in 
equity  as  personalty,  and  is  descendible 
as  such  —  Fletcher  v.  Ashbwmer  (1). 
Where  realty  is  directed  by  will  to  be 
sold  for  the  purpose  of  a  disposition,  and 
the  disposition  partly  fails,  the  heir  is  en- 
titled by  a  resulting  trust  to  as  much  of 
the  realty  or  the  proceeds  thereof  as  is 
not  disposed  of^  whether  the  real  estate 
has  actually  been  converted  into  money 
or  not — Ac^oyd  v.  Smithson  (2),  but  the 
heir  takes  it  as  personalty ;  and  though 
not  converted  in  his  lifetixne  it  descends 
(upon  his  death  intestate)  to  his  personal 
representative,  not  his  heir — Jeasopp  v. 
Watson  (3)  and  Bective  v.  Hodgson  (4), 
per  Lord  Westbury.  In  the  present  case 
the  testator  directed  that  the  realty  be 
converted  out-and-out,  and  that  the  pro- 
ceeds thereof  form  a  mixed  fund  with  the 
personalty.      The  trustees  had  no   dis- 

(1)  1  White  &  T.  L.  C.  826  (4tli  edition). 

(2)  Ibid.  872,  890. 

(8)  1  Myl.  &  K.  666 ;  8.  c  2  Law  J.  Kep.  {v.a.) 
Chanc  107. 

(4}  10  H.  L.  Gai.  666, 667 ;  s.  c  89  Law  J.  Bep. 
(k.8.)  Chanc  601,  603. 


cretion  except  as  to  the  time 
Upon  the  death  of  his  only  ohil 
garet,  there  was  a  partial  failun 
trusts.  After  payment  of  the  U 
debts  and  legacies,  and  subject 
widow's  annuity,  the  three  leg) 
3,000Z.,  1,0002.  and  1,0002.  were  to 
out  of  the  mixed  fund,  and  as  tc 
sidue,  the  disposition  failed,  and  tl 
an  intestacy.  Margaret,  therefoi 
resulting  trust  was  entitled  as  hi 
so  much  of  the  residue  as  cohb 
realty,  but  as  money  thougb  thi 
had  not  actually  been  sold,  and 
died  intestate  it  descended  upon 
fendant  as  her  administrator.  It 
that  where  there  is  no  absolute  d 
to  sell,  and  the  real  estate  is  not  b 
the  will  is  satisfied  without  touch 
realty,  the  heir  takes  the  realty  i 
and  not  as  money.  But  here 
necessary  to  convert  the  reali 
money,  that  it  might  bear  its  dk 
of  the  debts  and  legacies,  and  i 
the  personalty  was  sufficient  t< 
those  payments  or  whether  the 
actually  paid  out  of  the  peraoi 
immaterial.  The  testator's  nexl 
of  whom  (as  it  must  be  taken)  "M 
was  not  the  only  one,  were  ent 
demand  the  sale  as  relief  pro  i 
the  personalty,  and  until  the  zei 
sold  it  was  impossible  to  say  wh 
portion  of  the  debts  and  legado 
fall  on  it.  The  question  then  is,  ^ 
the  unconverted  realty  taken  by  11 
in  her  character  of  heiress,  but  ti 
money,  was  liable  to  probate  dutj 
death.  That  question  is  decided 
affirmative  in  The  Attomey^Oet 
Brunning  (5),  where  a  testator  coi 
to  sell  realty,  and  received  part 
purchase  money  while  living.  Hi 
of  Lords,  reversing  the  dedsioii 
Court  of  Exchequer  (6),  held  t 
property  was  liable  to  probate  c 
the  principle  that  all  property  is  1 
that  duty,  which  is  recovered  by  i 
cutor  virtute  officii — "  whether  U  i 
or  equitable  assets j*'  says  Lord  Ci 
True,  Margaret  in  the  present  c 
not  contracted  to  sell,  but  she  oc 

(6)  8  H.  L.  Gas.  243 ;  8.  c  30  Law  J.I 
Exch.  379,  382. 

(6)  4  Rval  &  N.  04;  8.  c  28  Law  J.I 
Exch.  126. 
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got  at  the  property  except  salnect 

'too  a  sale ;  she  conld  not  baye  elected  to 

taike  it  as  realty,  because  of  the  rights  of 

tJkG  other  next-of-kin  of  the  testator.  The 

X>oeition  is  therefore   precisely    similar. 

The  Atiomey-Oenerdl  v.  Eolford  (7)  and 

TVillianuon  v.  Tlie  AdooccUe-Oeneral  (8) 

estabMsh  that  where   a  testator  directs 

realty  to  be  sold  absolutely,  and  bequeaths 

^^e  proceeds,  legacy  duty  must  be  paid, 

'tliongh  the  realty  is    not  in  fact  sold. 

JB£atson  ▼.  Swift  (9)  and  Oustance  v.  Brad- 

•haw  (10),  on  which  the  defendant  will 

*^ly,  are  distinguishable.     In  Matson  v. 

Stctfl  (9)  the  testator  had  by  deed  con- 

^eyed  realty  to  trustees  on  trust  in  their 

discretion  to  sell,  and  out  of  the  proceeds 

to  pay  his  debts,  and  to  pay  the  residue 

to   the  testator,  his  executors,  &c.,  and 

"ttat  without  any  claim  or  equity  thereon 

itt  &your  of  the  testator's    heir.      The 

testator  died  leaving  a  will,  the  estate 

l>eing  unsold.    The  trustees  afterwards 

Bold  the  realty,  and  the  Crown  haying 

claimed  probate  duty  on  the  purchase 

*«uniey,  Lord  Langdale,  M.R.,  held  that 

the  duty  was  not  payable,  on  the  ground 

tliat  the  deed  was  voluntary  and  revocable, 

^>^  that  the  testator  had  the  absolute 

TOminion  over  the  property,  which  re- 

***^ined  realty  till  his  death.     In  Gwtance 

^^Bradshaw  (10)    it  was  held  that  the 

^-^wn  was  not  entitled  to  probate  duty 

^^  the  testator's  share  in  real  property, 

^*   which   the  testator   and  two   others 

^^re  tenants  in  common  in  fee  as  partners 

J^a  trading  firm,  and  which  had  been 

IJlJJiight  by  them  for  partnership  purposes. 

•''hese  two   decisions  were  put  in  their 

*5^  light  by  Lord  Cranworth  in  Ths  AU 

^^'^^'Oeneral  v.  Brunning  (5)  ;  and  by 

r^es,  V.C,  in  Forbes  v.  Steven  (11), 

^*iere  it  was  pointed  out  that,  in  Matson 

•    Swift  (9),  the  deed  being  voluntary 

^P^  revocable,  it  was  the  same  as  if  the 

^^**ator  had  by  will  directed  his  land  to 

^?  Bold;  and  that,  in  Custance  v.  Bradshaw 

tJjS^^^  *^®    ordinary  principle  that  real 

^jj^^te  purchased  by  partners  merely  for 

^    purpose   of   trade  is  thereby    con- 
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verted  out-and-out  into  personalty,  did 
not  apply,  because  the  partners  agreed 
that  the  real  estate  was  not  to  be  deemed 
to  be  converted,  but  that  each  partner 
was  to  have,  as  his  own  separate  real 
estate,  a  share  in  the  specific  thing  itself. 
Recognising  and  upholding  these  two  de- 
cisions, James,  V.O.,  in  Forbes  v.  Steven 
(11),  held  that  legacy  duty  was  payable 
on  the  testator's  share  in  the  proceeds  of 
the  sale  of  real  property  in  Bombay 
which  was  bought  by  the  testator  and  his 
partners  in  a  trading  firm  for  partnership 
purposes,  and  sold  after  testator's  death. 

Philbrtck  (Arbidhnot  with  him),  for  the 
defendant. — The  will  does  not  direct  a 
conversion  of  the  realty  out-and-out.  In 
the  events  which  happened  the  testator 
did  not  intend  the  realty  to  be  sold,  as 
appears  from  the  proviso.  According  to 
the  true  construction,  the  legacies  were 
to  be  paid  first  out  of  the  personalty,  and 
only  to  fall  on  the  realty  if  the  personalty 
was  insuflScient.  The  personalty,  being 
nearly  20,000Z.,  must  have  been  sufficient 
and  it  was  therefore  not  necessary  to  sell 
the  realty.  That  being  so,  and  the  realty 
being  in  fJEict  unsold,  the  case  falls  within 
Davervport  v.  Goltman  (12)  and  Ghitty  v. 
Parker  (13)  ;  the  realty  is  not  impressed 
with  the  character  of  personalty  for  fiscal 
purposes,  and  probate  duty  is  not  payable. 

[Bbamwell,  B. — Besides  the  three 
legacies,  the  widow's  annuity  of  lOOZ. 
was  to  be  paid  out  of  the  joint  fund. 

Had  Margaret  lived  to  attain  twenty- 
one,  she  mi^ht  have  elected  to  take  the 
realty  as  sucSi.  The  principle  of  the  pre- 
sent case  is  governed  by  Matson  v.  Svnft 
(9)  and  Custance  y.  Bradshaw  (10),whioD, 
as  was  pointed  out  in  De  Lancey  v.  The 
Gonimissioners  of  Inland  Revenue  (14), 
were  upheld  by  the  House  of  Lords  in 
The  Attomey-Oeneral  v.  Brwming  (6). 

The  Attomey-QeneraX  was  not  heaxd  in 
reply. 

Kellt,  C.B. — ^I  am  of  opinion  that  the 
Attorney-General  is  entitled  to  judgment. 

(11)  39  Law  J.  Rep.  (n.s.)  Ghanc  486, 489 ;  s.  c. 
Law  Rep.  10  £q.  178. 

(12)  12  Sim.  688;  8.c.  11  Law  J.  Rep.  (ic.s.) 
Ghanc.  262. 

(13)  2  Ves.jun.  271. 

(14)  39  Law  L  Rep.  (k.6.)  Ezch.  76 ;  s.  c  Law 
Rep.  6  Eicb.  102. 
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It  is  established  by  the  oases  cited  for  the 
Grown  that  where  real  property  is  ab- 
solutely directed  by  will  to  be  sold,  and 
the  produce  of  the  realty  and  the  per- 
sonalty are  to  constitute  one  conjoint 
fond  applicable  to  all  the  purposes  of 
the  will,  and  some  of  those  purposes 
&il  so  as  to  cause  an  intestacy — in  such  a 
case,  though,  for  the  purposes  of  devolu- 
tion, the  realty  descends  to  the  heir,  yet 
oven  though  unconverted  into  money  it 
descends  as  money,  and  upon  the  death 
of  the  heir  intestate  it  descends  to  his 
personal  representative,  and  is  liable  to 
legacy  duty. 

The  defendant's  counsel  has  cited  a 
distinction  made  by  James,  V.C,  in 
Forbes  v.  Steven  (11),  "probate  duty 
is  payable  or  not  payable  according 
to  the  character  of  the  property  at  the 
time,  whereas  legacy  duty  is  payable 
according  to  what  the  legatee  gets." 
But  where  the  character  of  the  property 
is  changed  in  equity  from  land  to  money, 
by  reason  of  a  positive  direction  to  sell 
and  to  apply  the  proceeds  to  the  purposes 
of  the  will,  the  Crown  is  entitled — ^by 
reason  of  that  character  being  impressed 
upon  the  property  in  the  hands  of  the 
heir — to  probate  duty  on  the  value  of  that 
property  on  the  death  of  the  heir. 

When  we  look  to  the  effect  of  this  will 
no  reasonable  doubt  can  bo  entertained 
upon  the  subject.  The  testator  positively 
and  absolutely  directs  his  real  and  per- 
sonal estate  to  be  converted  into  money, 
and  to  form  one  entire  conjoint  fund, 
which  the  tnistees  are  to  hold  upon  cer- 
tain trusts.  Whatever  might  have  been 
the  case  if  the  testator's  daughter  had 
lived  to  attain  twenty-one,  she  having 
died  unmarried  and  witliin  that  age,  the 
question  is,  what  was  the  state  of  things 
which  then  arose  ?  In  the  event  which 
liappened  the  testator  bequeathed  the 
whole  of  this  mixed  fund,  subject  to  the 
annuity  to  his  widow,  first,  to  be  applied 
in  the  payment  of  three  legacies,  3,000L 
to  one  person,  1,000Z.  to  another  and 
1,000/.  to  a  third  ;  and  then  there  was  an 
ultimate  bequest  which  never  took  effect. 
The  question,  therefore,  is  not  what  it 
would  have  been  if  there  had  been  any 
division  expressly  directed  by  the  will, 


making  the  real  estate  applicable  only  in 
case  the  personal  estate  turned  out  to  be 
insufficient,  but  the  whole  estate  is  to  bo 
converted  into  money,  constitating  one 
entire  fund.  There  was  nothing  to  relievo 
the  trustees  firom  the  absolute  necessity 
and  obligation  to  sell.    Under  these  cir- 
cumstances the  cases  cited  are  oonclosivo 
to  shew  that  in  equity  the  whole  fund,^^ 
both  real  estate  and  personal  estate,  mus' 
be  stamped  with  the  character  of  persona 
estate ;  consequently  it  is  liable  both 
legacy  duty  and  to  probate  duty  on  tb 
death  of  Luurgaret. 

With  regard  to  Matson  ▼.  Swift  (9)  a 
Ouatance  v.  Bradahaw  (10),  the  distincti 
is  quite  obvious,  and  was  pointed  or- 
during  the  argument.    In  Maiscny,  8vr 

(9)  there  was  authority,  but  no  obli 
tioD,  to  sell.    In  Ouatance  v.  Bradsh 

(10)  there  was  nothing  that  rend 
obligatory  upon  the  persons  who 
administer  tlie  estate  to  convert  the 
into  money.     These  circumstances 
tiuguish  those  cases  from  the  present 
in  which  there  is  an  absolute  and  posi 
obligation  and  direction  to  sell  the 
and  personalty,  so  as  to  create  one  c 
men  fund  applicable  alike  to  all  the 
poses  of  the  will. 

Ghitty  V.  Parker  (13)  is  so  obscu. 
reported  that  it  is  very  difficult  to  co/i 
what  were  the  real  terms  of  the 
Looking  at  the  judgment  of  the 
Chancellor,  who  had  the  whole  will  befc 
him,  it  is  obvious  that  there  was  no  o1 
gation  whatever  imposed  upon  the 
tees  under  that  will  to  convert  the 
estate  into  money,  but  that  taking  t 
whole  will  together,  it  was  only  in 
event  of  the  personal  estate  being  foan 
insufficient  that  it  might  have  been  neoc^^ 
sary,  under  the  particrdar  terms  of  th> 
will,  to  convert  the  real  estate  into  money^ 
There  is  nothing  inconsistent  in  that  ded--^ 
sion  with  the  decision  we  are  called  upor^ 
to  pronounce. 

Bramwell,  B.,  Pigott,  B.,  and  Pollock.  > 
B.,  concurred. 

Judgment  for  the  Crown, 

AitorneyB --Solicitor  to  the  Inland  Rerenno,  fif 
the  Crown ;  Dunsteri  for  dcfendADt 
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DICKESON  V.  HILLIABD    AND 
HABE. 


-ZIri&el — Election  Agents — Bivdl  Gommit' 
— Oorreapondence^  between — Privileged 
^^^^Miuntcation, 

ShorUy  hefore  a  Parliamentary  election 
"*^   two  respective  agents  of  F.  and  B,,  the 


candidaies^  mutually  undertook  tlmt 

e  should    he   no  corrupt  practices  by 

^^^er  party  during  the  contest.      On  the 

If  of  polling  the  defendant  JET.,  one  of  the 

,  wrote  to  the  other  complaining  that 

ery  vhis  going  on,  and,  at  an  interview 

f^^^^ht  by  the  latter,  gave  the  name  of  the 

intiff  as  a  briber.     The  day  after  the 

Eton,  which  resulted  in  the  return  of  B,, 

following  letter  was  written  by  H.  in 

^^^^jwieUon  with  the  other  defendami,  who 

chairmaai  of  B's  committee,  and  signed 

'{   ^ih  of  them — ■"  We  certify  that  we  have 

^covereci  that  Mr,  D,  (the  plaintiff)  and 

*-  -B.,  two  of  the  prominent  members  of 

'-  F.'«  committee,  have  been  personally 

^ity  of  offering  11.  10s,  to  a  voter  for  his 

^«,  and  11,  lOs,  for  every  vote  he  could 

'^^eurefor  Mr.  F,    The  elector  referred  to 

been  personally  examined  by  one  of  us, 

the  evidence  which  he  is  prepa/red  to 

«  is  dear  and  distinct,**     This  letter  was 

to  F,*s  agent,  and   by  him  handed 


to  the  chairman  of  F,*s  committee,  and  the 
plaintiff  brought  an  action  for  libel  in 
respect  of  its  contents : — ^Held,  that  no 
such  relations  existed  between  the  parties  as 
made  the  letter  a  privileged  commwUcO' 
tion. 

Declaration — ^That  before,  Ac,  one  J. 
S.  Forbes  was  a  candidate  for  the  repre- 
sentation in  Parliament  of  the  borongh 
of  Dover,  and  the  defendants  falsely  and 
maliciously  wrote  and  published  of  the* 
plaintiff  the  words  following — 

«'  Dover  Election,  1878. 

"  We  certify  that  we  have  discovered 
that  Mr.  Dickeson  (meaning  thereby  the 
plaintiff)  and  Mr.  Robinson,  two  of  the 
prominent  members  of  Mr.  Forbes'  com- 
mittee, have  been  personally  guilty  of 
offering  11,  10s,  to  a  voter  for  his  vote, 
and  11,  10s,  for  every  vote  he  could  pro- 
cure for  Mr.  Forbes. 

"The  elector  referred  to  has  been 
personally  examined  by  one  of  us,  and 
the  evidence  which  he  is  prepared  to  give 
is  clear  and  distinct.  Dated  24th  of 
September,  1873. 

•*  Wm.  Edward  Hflliard, 
"  Chairman, 
"Evan  Hare, 

"  Mr.  Bamett's  Agent." 
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Plea — ^Not  guilty.    Issue  thereon. 

The  cause  was  tried  in  the  sittings 
after  last  Term  before  the  Lord  Chief 
Baron  at  Guildhall,  when  the  following 
facts  appeared.  The  plaintiff  was  an  ex- 
Mayor  of  Dover  and  a  prominent  member 
of  an  election  committee  formed  to  sup- 
port Mr.  Forbes,  a  candidate  at  a  reeent 
contest  for  the  representation  of  the 
borough.  The  defendant,  Mr.  Hilliard, 
a  gentleman  of  position,  was  chairman  of 
a  committee  organised  to  promote  the 
return  to  Parliament  of  Mr.  Bamett,  the 
rival  candidate ;  and  the  other  defendant, 
Mr.  B!are,  was  the  election  agent  of  the 
latter.  On  the  17th  of  September,  Mr. 
Hare  entered  into  a  formal  engagement 
with  Mr.  Hall,  the  election  agent  of  Mr. 
Forbes,  whereby  they  mutually  undertook, 
on  behalf  of  their  respective  principals, 
that  there  should  be  no  corrupt  practices 
by  either  party  at  the  election.  On  the 
22nd  of  September,  the  election  took 
place,  and  during  the  day  Hare,  in  conse- 
quence of  some  informalaon  ^ven  to  him 
by  one  Fraser,  wrote,  from  Mr.  Bamett's 
committee  room,  to  Hall — "Evidence 
having  come  to  the  knowledge  of  the 
committee  of  offers  having  been  made  by 
two  prominent  members  of  Mr.  Forbes' 
committee,  of  money  to  voters  in  consi- 
deration of  their  votes  for  Mr.  Forbes, 
I  give  you  notice  thereof  on  behalf  of 
Mr.  Bamett,  who  will  take  what  steps  he 
may  be  advised  under  any  circumstances.'' 
Thereupon  Hall  called  upon  Hare,  and 
said  he  did  not  countenance  any  such 
acts  as  those  complained  of. 

Mr.  Bamett  was  elected  member,  of 
Parliament  for  the  borough.  Next  day 
Hall  wrote  to  Hare  asking  the  latter  to 
call  upon  him;  an  interview  took  place 
between  them,  whereat  Hare  gave  the 
names  of  the  plaintiffs  as  those  of  the  per- 
sons alluded  to  in  his  letter  of  the  previous 
day ;  and  Hare  visited  the  house  of  the  de- 
fendant Hilliard,  imparted  to  him  the 
information  he  had  received,  and  wrote 
the  letter  set  forth  in  the  declaration. 
This  letter  was  signed  by  both  defen- 
dantB,  and  sent  to  Hall  who  shewed  it  to 
the  chairman  of  Mr.  Forbes's  committee, 
Mr.  Finnis,  by  whom  it  was  taken  to  the 
plaintiff. 

The  learned  Judge  ruled  that  the  com- 


munioation  was  not  privileged,  bat  being 
pressed,  took  the  opinion  of  the  joxy  upon 
that  question  amongst  others  left  to  them, 
and  they  found  a  verdict  for  the  plaintiff. 
Damages  225Z. 

Edward  Olarhe^  for  the  defendant  Haie, 
now  moved  to  set  aside  the  verdict^  and 
for  a  new  trial  on  the  ground,  inter  dUOf 
of  misdirection. — ^Applying  the  test  in 
Toogoody,  Spy  ring  (1),  the  commnnioa- 
tion  was  privileged — Harrison  ▼.  Bush 
(2).  Andif  privileged  on  the  22nd  of  Sep- 
tember, it  was  so  equally  on  the  24ih— 
BeaUon  v.  Skene  (8) ;  for,  as  PoUook, 
C.B.,  there  said,  ''When  once  a  con- 
fidential relation  is  established  between. 
two  persons  with  regard  to  an  enqnirr  of 
a  private  nature,  whatever  tiJces  plaoe 
between  them  relevant  to  the  same  sab- 
ject,  though  at  a  time  and  place  different 
from  those  at  which  the  confidential  rela- 
tion begau,  may  be  entitled  to  protectioii 
as  well  as  what  passed  at  the  original 
interview."  It  was  to  i^  interest  of  Doth 
parties  that  bribery  should  be  stopped. 
In  WMteleyy.  Adams  (4),  Erie,  C.J.,  said 
(p.  94),  "  The  rule  has  been  laid  down  in 
the  Court  of  Queen's  B^ich,  that  if  the 
circumstances  bring  the  Judge  to  tiie 
opinion  that  the  communication  was  made 
in  the  discharge  of  a  moral  or  social  duty, 
or  on  the  ground  of  an  interest  in  the 
party  making  it  with  a  corresponding 
mterest  in  the  party  receiving  it,  so  thai 
the  words  which  passed  were  deliTared  in 
an  honest  belief  iJiat  the  party  was  per* 
forming  his  duty  in  making  the  com- 
munication, the  Judge  is  to  say  that 
the  action  fails."  Hare  was  no  mere 
volunteer.  He  was  interested  in  the 
purity  of  the  election,  the  non-disfran* 
chisement  of  the  town,  and  the  fiilfilment 
of  his  undertaking  witibi  HalL 

Kellt,  C.B. — ^In  this  case  I  mnst 
observe  at  the  outset  that  I  did  leave 
the  question  of  privilege  to  the  juiy,  al- 

(1)  1  Cr.  M.  &  R  181 ;  8.e.  8  Law  J.  Bep. 
(y.s.)  Ezch.  847. 

(2)  6  £.  &  B.  844 ;  8.0.  25  Law  J.  BmxCka) 
Q.B.  26. 

(3)  6  Hurl.  &  N.  888 ;  8. 0.  29  Law  J.  Bep. 
(n.s.)  Exch.  480. 

(4)  16  Com.  B.  Bep.  NJ8.  892;  ae.  88  lav  J. 
B^.  (y.s.)  OP.  89. 
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altogether  nntme.  There  may  be  other 
cases,  where  members  of  certain  societies 
or  bodies  recognized  by  law,  communi- 
cating among  themselves,  their  commu- 
nications are  privileged,  or  where  state- 
ments are  made  in  discussions  of  matters 
of  a  general  public  interest ;  but  no  case 
exists  like  uie  one  before  us,  and  I 
am  of  opinion  that  there  is  nothing 
in  the  position  or  character  occupied  by 
Mr.  Hall  or  Mr.  Hare  to  clothe  tms  com- 
munication with  privilege.  There  will 
be  no  rule. 

PiaOTT,  B. — I  am  clearly  of  opinion 
that  there  was  no  misdirection.  It  is  for 
the  Judge  at  the  trial  to  decide  whether 
the  occasion  is  one  of  privilege.  The 
Chief  Baron  decided  that  question,  and 
also,  ex  dbu7idant6  ca/utda^  left  it  to  the 
jury,  so  whether  the  point  was  for  my 
Lord  or  for  them,  it  was  decided  by  both. 
Then,  in  point  of  law,  was  the  occasion 
one  of  privilege,  which  justified  the  de- 
fendants in  publishing  this  libel  ?  I  am 
of  opinion  that  it  was  not.  The  legal 
canon  on  which  I  proceed  is  to  be  found 
in  the  case^^of  Harrison  v.  Bush  (2),  viz., 
that  '*  a  communication  made  bona  fide 
upon  any  subject  matter  in  which  the 
party  communicating  it  has  an  interest, 
or  in  reference  to  which  he  has  a  duty, 
is  privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although 
it  contains  criminatory  matter,  which, 
without  this  privilege,  would  be  slander- 
ous and  actionable  **  (per  Lord  Campbell, 
25  Law  J.  Rep.  (n.s.)  Q.B.,  29). 
And,  in  the  same  case,  the  meaning  of 
'*duiy"  is  there  explained  and  said  to 
involve,  not  merely  a  legal  duty,  but  also 
a  moral  or  social  duty  of  imperfect 
obligation.  We  must  see  if  that  rule  of 
law  is  applicable  to  the  facts  of  this  case. 
[His  Lordship  having  narrated  the  facts, 
then  read  the  letter  of  the  24th  of  Sep- 
tember, and  proceeded] — That,  if  not  true, 
is  certainly  a  very  gross  libel.  Such  is 
the  defjomatory  statement,  and  such  are 
the  circumstcmces  under  which  it  was 
published.  Do  they  make  the  occasion 
privileged  ?  Li  my  opinion  they  do  not. 
First,  what  wcus  the  duty  at  that  time  of 
Hare  and  Hilliard,  or  what  was  their 
interest  in  certifying  and  signing  this 
g   tement  to  HaU  ?    The  eleotion  waa  at 


an  end,  and  could  be  no  fnrtlier  i 
by  anything  done  by  either  parly. 
could  do  nothing  to  prevent  any : 
bribery.  He  had  no  legal  cooatr 
the  persons  mentioned,  or  any  aa 
to  prosecute  them.  In  iact  the; 
nothing  which  he  could  do — ^wfa 
was  authorised  to  do  by  law  or 
parties  to  whom  the  libel  pointei 
had  no  interest  or  duty  with  res 
them.  I  think  there  should  be  no 
Pollock,  B. — ^The  first  point  ma 
that  the  Lord  Chief  Baron  ouriit  t 
treated  this  libel  as  a  privileged  oos 
cation .  No  doubt  the  rule  as  to  pri' 
communications  is  now  somewfa 
larged  But  it  is  important  to  m 
parties  do  not,  by  their  own  actB,OQi! 
circumstances  which  shall  give  t 
right  to  an  action  for  libel  which  i 
not  justly  possess  by  the  natural,  bc 
legal  position  in  which  they  stand  1 
ower.  Now  hero  no  doubt  the 
had  an  interest  in  communicating  i 
other  what  they  respectively  knew 
as  there  was  not  a  legal  or  oona 
authority,  the  learned  counsel  waa 
to  argue  that  there  was  a  moral  c 
communicate  the  matter.  I  do  x 
any  such  relation  between  the  perao 
made  it  and  the  plaintiff  to  justii^ 
a  course  as  the  publication  of  thifl 
There  was  no  invitation  to  mi 
and  the  defendants  were  mere  voln 
— that  would  not,  of  course,  take 
the  privilege  if  the  statement  were 
wise  justified.  But  the  only  r 
between  the  parties  was  to  be 
in  the  fact  that  the  person  to  wh( 
defamatory  communication  was 
was  an  election  agent,  and  so  int< 
in  the  conduct  of  the  candidate, 
are,  however,  many  cases  where  p 
are  interested  in  the  conduct  of 
where  no  privilege  exists.  I  thin 
libel  was  not  a  privileged  communi 

Bule  refi 


Attorneys — Bower  &  CJotton,  agents  for  J.  I 
Dover,  for  plaintiffs ;  Defendant  Hare, 
son ;  C.  B.  Drydcn,  for  defendant  HiUii 
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tez-xn;    also    to    paint   two   coats,    and 
gr^^dn  and  twice  yamisli  the  interior  in 
tli.^  last  year  of  the  said  term  with  best 
xzLSktierials  and  workmanship  ;  also  white- 
^ivsiAh  and  colour ;  and  the  defendant  pur- 
Biiaoit  to  the  agreement  entered  upon  the 
Homse  and  premises,  and    occnpied    as 
t^eziAnt  from  year  to  year,  subject  to  the 
»A»resaid  terms  (or  such  of  them  as  were 
applicable  to  the  said  tenancy)  during 
tilfte  whole  term  or  period  of  seven  years 
^'ft>i'e8aid,  which  expired  before  suit,  to 
'^^t^  March  25, 1873,  and  all  conditions 
^Mafcitling  the  plaintiff  to  recover  in  re- 
of  the  matters  herein  stated  have 
fnlfilled,  yet  the  defendant  did  not 
\g  the  tenancy  maintain  the  house 
premises,  together  with  all  drains, 
•9  nor  leave  them  in  repair  at  the  end 
^"the  tenancy;  and,   secondly,  did  not 
^^xit  two  coats,   grain  and  twice  var- 
^^^    the  interior  in  the  last  year  of  the 
ic^  with  best  materials  and  work- 
^ship,  nor  did  the  defendant  whitewash 
^  colour  as  aforesaid. 

emxarer  to  the  second  breach. 


^SngUsh  Harrison^  for  the  defendant. — 
^^     agreement    being    unsealed    was 
i^  by  8  &  9  Vict.  c.  106.  s.  3,  which 
^<3tB  that  "  a  lease,  required  by  law  to 
in  writing  "  (which  this  is  by  the  Sta- 
of  Frauds,  s.  1,  2)  "  of  any  tenements 
Ife-ereditaments  shall  be  void  at  law  un- 
made by  deed.''     The  defendant  was, 
^^fore,  tenant  from  year  to  year,  but 
"act  to  such  stipulations  of  the  agree- 
as    are    not  inconsistent  with  a 
cy  frtmi  year  to  year,  e.g.  the  re- 
ig  clause— feale  v.  Sa/nders  (1).  The 
is  are  they  applicable  to  each  year  of 
term  P      By  this  test  the  painting 
jBy  being  applicable  to  the  seventh  year 
^9  wbichmignt  never  have  been  reached, 
XnooDsistent    with    a    tenancy    frx)m 
to  year,  of  which  it  is  an  essential 
ty  that  it  is  determinable  by  a  six 
^^tns*   notice.    The  stipulations  must 
^ascertained  at  the  commencement  of 
'tenancy  not  the  end,  for  they  are  not 
iped  during  the  tenancy. 
-^kboard  Clarice  for  the  nlaintiff.— The 
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declaration  must  be  construed  tomean  that 
the  agreement  was  in  writing — Toimg  v. 
Austin  (2).  The  defendant  having  occu- 
pied for  the  whole  of  the  term  agreed 
upon,  and  having  had  the  full  benefit 
which  he  could  have  enjoyed  under  a 
valid  lease,  cannot  now  say  that  the  stipu- 
lations are  not  binding — Becde  v.  Sanders 
(1),  and  per  Lord  Abinger  in  Pietor  v. 
Cator  (3).  Though  void  at  law  as  a 
lease,  the  agreement  might  have  been 
enforced  at  any  time  in  equity  by  a  bill 
for  specific  performance — Parker  v.  TaS' 
well  (4),  and  per  Lord  Denman  in  Doe  d. 
Thompson  v.  Amey  (5).  [He  also  referred 
to  Tress  v.  Savage  (6),  Digby  v.  AUcinson 
(7),  Bowes  V.  Groll  (8),  and  Tooker  v. 
Smith  (9).] 

Harrison y  in  reply,  contended  that  in 
the  cases  relied  on  by  the  plaintiff  the 
stipulations  held  binding  were  equally 
applicable  to  every  year  of  the  tenancy. 

[Kelly,  C.B. — Why  are  we  not  to 
construe  the  agreement  to  mean  that  the 
defendant  should  paint  in  the  last  year  if 
the  tenancy  lasted  seven  years  ?] 

Kellt,  G.B. — I  think  the  plaintiff  is 
entitled  to  judgment.  It  is  clearly  set- 
tled that  when  a  person  has  entered  upon 
premises,  and  occupied  and  paidrent  ujider 
an  agreement  like  the  present,  which  is 
void  at  law  as  a  lease,  he  is  tenant  from 
year  to  year,  and  liable  to  all  those  sti- 
pulations of  the  agreement  which  are 
applicable  to  such  a  tenancy.  K  it  be 
said  that  the  agreement  being  void  there 
is  no  consideration  for  the  promise  by  the 
defendant,  the  answer  is  furnished  by 
Parker  v  Taswell  (4),  which  decided  that 
such  an  agreement  though  void  at  law 

(2)  38  Law  J.  Rep.  (k.s.)  C.P.  233 ;  s.  c  Law 
Rep.  4  C.P.  563. 

(3)  9  Mee.  &  W.  315,  320;  s.  c.  12  Law  J. 
Rep.  (N.s.)Exch.  129,  131. 

(4)  De  Gex  &  J.  659 ;  s.  c.  27  Law  J.  Rep. 
(n.s.)  Chanc.  812. 

(5)  12  Ad.  &  E,  476,  479. 

(6)  4  E.  &  B.  36;  8.  c.  23  Law  J.  Rep.  (n.s.) 
Q.B.  339. 

(7)  4  CampL.  275. 

(8)  6  £.  &;  B.  265,  265. 

(9)  1  Hurl.  &  N.  732. 
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of  300L  per  awiywm^  free  of  income  too, 
he  granted  to  him  divrvng  ihe  remainder  of 
his  life"  The  pension  was  duly  paid 
qwMTterly  for  some  years,  wrdil  tJie  defend- 
ants—^who  had  meanwhile  been  subsUtuted 
hy  siaMe  for  the  trustees,  with  all  their 
r,  and  subject  to  all  their  liabilities, 
hdy  passed  a  resolution  to  reduce  the 
jf>enaion  to  \hOl,  per  annum,  to  be  paid 
^Uiiring  their  pleasure,  and  made  the  first 
^[ucuierly  payment  on  the  reduced  scale. 

The  plaintiff  having  brotight  an  action 
to  recover  the  difference  for  thai  qtiarter, 

CCeld  (reversing  the  decision  of  the  Court 

helcnjo)^   that   the  resolution  of  1865  was 
T'evoeahle,  and  that  the  plaintiff  could  not 


£2rror  by  the  defendants  on  a  special 

BO  on  which  the  Court  of  Exchequer 

C Kelly,  C.B.,  and  Martin,  B.)  had  given 

judgpment  for  the  plaintiff.     The  facts  are 

fW.ly  stated  in  the  report  of  that  decision 

tJie  Court  below  (1). 


•/I  Brown  (W.  Barnard  with  him),  for 
ttio    defendants. — The  plaintiff  was  ap- 
~  '        "   olerk  by   the   trustees  under  7 
.  8.  c.  51.  8.  76,  which  enacts  that  all 
officers  so  appointed  "  shall  be  from 
«  to  time  removable  at  the  will  and 
of  the  said  trustees,  or  any  seven 
more  of  them."     By  section  84,  all 
^^Xieys  to  be  raised  or  paid  by  virtue  of 
~  'tf  Act  are  to  be  appUed  for  the  pur- 
specified   (which  do    not  include 
payment  or  allowance  to  a  retiring 
^3er),  "  and  to  no  other  use  or  purpose 
ver."    There  was  no  power  to 
^^pensate  servants  except  under  section 
^  Ctt  18  &  14  Vict.  c.  cix.,  the  words  of 
*^ch,  "from  time  to  time,"  mean  that 
trustees  shall  reserve  power  to  alter 
The  section  gives  no  power 
Innd  successors,  and  the  grant  would 
have  been  binding  even  if  it  had  been 
deed.    The  declaration  does  not  allege 
^^ontract^  and  there  was  none  in  fact. 
^XhB  Court  then  desired  to  hear 
^^enjamvn  {Haym^n  with  him),  for  the 
~ — The  resolution  of   1865  was 
on  the  trustees  and  their  suc- 
,  either  as  a  Parliamentary  grant 

(1)  42  Um  J.  B^  (ir.8.)  Ezch.  141. 


or  as  a  contract.  First.  As  a  grant.  The 
object  of  section  76  of  13  &  14  Vict.  o. 
cix.  was  to  encourage  dih'gent  and  faith- 
ful service  in  public  servants,  and  instead 
of  increasing  their  salaries  to  hold  out  a 
prospect  of  compensation  at  the  end  of 
long  service.  Provided  their  service  was 
diligent  and  faithful,  Parliament  gave 
these  servants  a  right  to  compensation, 
the  only  things  left  to  the  discretion  of 
the  trustees  being  the  question  of  merit 
and  of  the  amount  of  compensation.  The 
trustees  having  once  exercised  their 
"judgment**  on  the  matter,  the  grant 
was  as  irrevocable  as  if  the  statute  had 
fixed  the  amount  and  enacted  that  the 
plaintiff  should  enjoy  it  for  the  rest  of 
his  life.  The  "judgment**  is  to  be  ex- 
ercised by  the  trustees ;  and  it  is  incon- 
sistent with  that  to  hold  that  their  suc- 
cessors, who  might  know  nothing  of  the 
clork*s  services  and  merits,  should  recon» 
sider  2b  judgment  pronounced  by  the  only 
persons  who  knew  the  circumstances  and 
could  form  a  right  decision.  The  statute 
gives  the  trustees  the  alternative,  either 
to  pay  a  sum  down,  or  to  grant  an 
annuity.  It  is  indisputable  that,  if  they 
had  paid  the  clerk  a  sum  sufficient  to  buy 
him  an  annuity  of  300Z.  for  life,  they 
could  not  have  recalled  it.  Can  it  make 
any  difference  that  there  was,  perhaps,  a 
discussion,  some  trustees  urgiug  that  it 
was  a  better  bargain  for  the  corporation 
to  pay  a  sum  down,  and  some  that  it  was 
better  to  take  the  chance  of  the  clerk 
dying  soon,  and  to  pay  hioi  the  annuity 
themselves,  and  that  the  latter  proposal 
was  adopted  P  Had  the  trustees  of  1865 
for  a  moment  supposed  that  their  resolu- 
tion would  or  could  be  revoked,  they 
would  certainly  have  given  him  a  sum 
down  or  a  larger  annual  grant,  since  they 
expressly  state  their  intention  that  the 
annuity  shall  be  "  during  the  remainder 
of  his  life."  The  expression,  "may  from 
time  to  time  pay  or  allow,**  &c.,  gives 
power,  not  to  revoke  or  diminish,  but  to 
increase  the  grant  from  time  to  time,  if 
the  funds  increased.  If  any  power  of  re- 
vocation existed,  it  would  be  in  the  same 
trustees,  not  in  their  successors.  Second. 
As  a  contract.  As  soon  as  13  &  14  Vict.  c. 
cix.  s.  T^  was  passed,  the  plaintiff  became 
the  trustees*  clerk  on  the  terms  that,  if  he 
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conducted  liimself  well,  they  would,  when 
his  services  were  no  longer  required,  ex- 
ercise their  judgment  and  fix  the  amount 
of  compensation.     This  was  a  valid  con- 
tract, and,  when  the  judgment  had  been 
exercised  and  the  amount  fixed,  it  was  a 
contract  for  the  breach  of   which  the 
plaintiff  could   sue.      The  consideration 
was  the  plaintiff^s  services,  executed  at 
the  request  of   the  trustees,  upon  the 
basis  of  the  statute.     Such  a  considera- 
tion is  good — Eastwood  v.  K&iiyon  (2). 
True,   the  trustees    had    the    power  to 
remove  him  at  any  moment;   but  they 
would  be  unwilling  to  use  that  power, 
and  his  resignation,  imder  those  circum- 
stances, would  be  a  good  consideration. 
In   Oibson  v.   The  East  India  Compa/ny 
(3),  and  Irmes  v.  Tlie  East  Indda  Company 
(4),  which  were  relied  on  by  the  plaintiff 
in  the  Court  below,  the  resolutions  were 
held  not  binding  on  the  technical  ground 
that  they  were  not  under  seal.     A  seal 
was  required  to  bind  the  shareholders. 
In  the  present  case  there  are  no  share- 
holders;   the  corporation  consisted  only 
of  the  trustees,  to  every  one  of  whom 
notice  was  duly  sent  of  the  intended  re- 
solution, and  it  was  passed  unanimously 
by  the  trustees  present.     By  section  56 
of  the  Commissioners  Clauses  Act,  1847 
(which  is  incorporated  in  the   13  &  14 
Vict.  c.  cix.),  power  is  given  to  enter  into 
"contracts"  for  certain  purposes,  which 
would  include  the  present  case ;  and  it  is 
enacted    that,   "any  contract  which,   if 
made  between  private  persons,  would  be 
by  law  required  to  be  in  writing,  and 
signed  by  the  parties  to  be  charged  there- 
with,  the  conmiissioners  may  make  in 
writing,"  signed  in  the  manner  specified. 
J".  Brown  repUed. 

EIeatino,  J. — I  think  the  judgment  of 
the  Court  below  must  be  reversed.  The 
plaintiff  was  hired  as  a  clerk  to  and  ap- 
pointed by  certain  persons  who  were  in- 
corporated under  the  name  of  "  the  Trus- 
tees of  the  River  Lee,"  and  was  remov- 

(2)  11  Ad.  &  E.  438;  8.  c.  9  Law  J.  Itep. 
(n.8.)  0.3.  409. 

(8)  6  Bing.  N,C.  262 ;  b.  c.  8  Law  J.  Rep.  (n.s.) 
O.P.  193. 

(4)  17  Com.  B.  Rep.  351 ;  s.c  25  Law  J.  Rep. 
{vs.)  CJP.  154. 


able  at  their  will  and  pleasure.    Under 
the  original  constitution  of  the  corpora- 
tion, it  was  not  competent  for  the  tnusteeB 
to  make   a   retiring  allowance  or  pay- 
ment of  any  sort  to  any  servant  leaying 
thoir  service  under  any  circuinstanoes,  b^ 
cause  section  84  of  7  Geo.  3.  c.  51  provided 
for  the  appropriation  of  all  sums  raised 
by  the  trustees  to  certain  purposes,  and 
excluded  all  such  payments.     The  18  & 
14  Vict.  c.  ciz.  s.  TQ^  was  therefore  neces- 
sary, for  the  purpose  of  giving  power  to 
the  trustees,  if  they  were  disposed  to  be- 
stow anything  in  the  shape  of  an  annniij 
or  an  allowance  to  a  retiring  servant. 
[The    learned  Judge    read   section    *7Q^ 
which'  is«.  set  out  in  the  head  note.]    In 
1865,  the  plaintiff  having  been  for  forty 
years  clerk  to  the  trustees,  and  being  no 
longer  able  from  age  and  ill-health  to  con* 
tinue  to  perform  his  duties,  appUed  to  the 
trustees  to  appoint  his  son  in  his  place,  and 
solicited  their  favourable  consideration  for 
his  past  services.     The  trustees  complied 
with  both  requests,  and  passed  a  resola- 
tion,  '^that  his  resignation  be  aocepted, 
and    that   a    retiring   pension  of   3001. 
per  annum,  free  of  income  tax,  be  gpranted 
to    him ''  —  and    they   added,    ** during 
the  remainder  of  his  life."    No  doubt 
their  intention  was  that  he  should  receiTO 
the  annuity  during  the  remainder  of  his 
life.     He  did  receive  it  for  several  years 
until,  the  funds  falling  away,  it  became 
necessary,  in  the  judgment  of  the  defend- 
ants,   to    reconsider    the    amount^    and 
accordingly  the  former   resolution   was 
varied  and  the  amount  reduced  to  150L 
Now,  in  the  interval  there  had  been  a 
transfer  from  the  trustees  to  "  The  Lee 
Conservancy  Board,"  but  I  do  not  think 
that  makes  the  slightest  difference.     The 
board  stood  in  the  shoes  of  the  trustees 
with  exactly  the  same  powers  and  obli- 
gations. 

The  question  then  is,  whether  the  board 
had  power  to  vary  the  previous  resolution. 
1  thmk  they  clearly  had,  for  the  simple 
reason  that,  having  power  to  pay  the  an- 
nuity "  from  time  to  time,"  uiey  did  not 
bind  themselves  to  pay  it  by  a  grant  or 
contract,  or  otherwise. 

It  is  unnecessary  to  consider  what 
would  have  been  the  case  if  the  trustees 
had  made  a  grant  of  an  annuity  under 
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^ZVower  by  Furcliaser  of  Goods  subject  to 
Vcn^dor^s  Lien — Bight  of  Possession  against 
T9^Tx>ngdoer, 

-i4.  purchaser  of  goods,  of  which  the  vendor 
ins  possession  with  a  lien  for  unpaid 
^^^^r chase-money,  cannot  inaintavn  trover 
^^f^cL^nsi  a  person  who  tortioushj  removes  the 


Qiuaerey  whether  he  ca/ii,  if  after  the  con- 
'^r^ion  he  pays  or  tenders   the  purchase- 
to  the  vendor. 


Tliis  was  an  action  of  troyer  tried  on 
8th  of  November,  1873,  in  the  Court 
jPtoaage,  Liverpool. 
^IThe   pleas  were  not   gnilty  and  not 


On  the  15th  of  August  the  plaintiff 

at  an  auction  two  lots  of  damaged 

,  part  of  the  salvage  from    a  fire, 

er  conditions,  the  material  parts  of 

ch  are  as  follows — **  2.  All  the  cotton  as 

^^  lotted  is  to  be  aij.  purchaser's  risk  as  to 

theft,  disarrangement  of  lots,  or  loss 

cmj  respect,  from  the  falling  of  the 

er's  hiutnmer,  and  to  be  taken  away 

ore  Saturday  next,  the  16th  inst.,  at 

:r  o'clock  p.m.,  and  if  any  should  re- 

^in  after  that  time,  the  cotton  remaining 

Ul  be  sold  without  notice,  the  deposit 

^^^eited,  and  the  loss  (if  any)  to  be  made 

by  the  defaulter.     3.  A  deposit  of 

.  per  heap  and  lOZ.  per  lot  to  be  paid  at 

t  time  of  sale  of  each  lot,  and  payment 

^     the  balance  in  cash,  less  1^  per  cent. 

^csonnt,  to  be  made  immediately  after  at 

broker's  office,  and  before  dehvery  of 

cotton." 

^        ^Ilie  plaintiff  paid  the  deposit  on  the  two 
*^'*^  but  not  the  balance  of  the  purchase- 
^^^6y,'and  did  not  take  delivery  of  the 
tn.    The  same  day  he  removed  one  of 
lots,  but  going  on  the  18th  of  August 
the  other  he  could  not  find  it.     The 
^j^endant,  also  a  purchaser  at  the  sale,  had 
en  it,  as  he  said,  by  mistake  for  a  lot 
Xight  by  himself*;  and  for  this  act  he  was 
sued,  the  plaintiff  having  still  omitted 
y  the  balimce  of  his  purchase-money. 
he  asaessor  nonsuited  the  plaintiff  on 
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the  ground  that  the  vendor's  Hen  for  un- 
paid purchase-money  prevented  the  plain- 
tiff from  maintaining  trover,  and  gave  the 
plaintiff  leave  to  move  this  Court  for  a 
new  trial.  A  rule  nisi  having  been  ob- 
tained accordingly — 

Qully  shewed  cause. — The  property  in 
the  cotton  passed  to  the  plaintiff,  but  he 
had  no  right  of  possession  till  he  paid  the 
balance  of  the  purchase-money,  and  he 
cannot  therefore  maintain  this  action, 
which  requires  the  right  of  present  pos- 
session to  support  lir—Bloxam  v.  Sanders 
(1),  Bradley  v.  Copley  (2),  Gordon  v. 
Harper  (3).  If  the  plaintiff  can  bring 
an  action  at  all  it  must  be  on  the  case  as 
in  Hears  v.  The  London  and  South  Western 
Bailway  Company  (4).  The  vendor  having 
the  right  of  possession  can  bring  trover, 
and  the  plaintiff  therefore  cannot,  for  the 
defendant  cannot  be  liable  to  both.  Per- 
haps, by  now  paying  or  tendering  the 
price  to  the  vendor  the  plaintiff  might 
maintain  trover,  but  if  he  recovered  in 
the  present  action  the  vendor's  lien  wonld 
be  gone.  He  is  not  without  remedy,  for 
by  giving  the  vendor  an  indemnity  he 
may  sue  in  his  name. 

Myburgh,  for  the  plaintiff,  in  support  of 
the  rule. — The  vendor's  right  of  posses- 
sion is  for  his  own  protection  as  between 
him  and  the  plaintiff,  and  the  defendant, 
a  mere  wrongdoer,  cannot  take  advantage 
of  it.  The  plaintiff  has  no  other  remedy 
than  this  action. 

Beamwell,  B.— I  am  of  opinion  that 
this  rule  must  be  discharged,  on  the 
ground  that  the  action  cannot  be  main- 
tained without  a  right  of  present  posses- 
sion in  the  plaintiff.  Here,  there  ifi  no 
evidence  that  the  plaintiff  had  any  right 
of  possession ;  that  right  was  in  the 
vendor, who  was  entitled  to  retain  posses* 
sion  of  the  goods  until  the  balance  of  the 
purchase-money  was  paid,  and  on  non- 
payment to  resell  the  goods  and  recoup 
nimself  for  any  loss  sustained  on  the  re- 

(1)  4B.  &C.  941. 

(2)  1  Com.  B.  Rep.  685 ;  s.  c.  14  Law  J.  Rep. 
(n.8.)  C.P.  222. 

(3)  7  Term  Rep.  9. 

(4)  11  Com.  B.  Rep.  N.S.  850;  s.  c.  31  Law  J, 
Rep.  (x.s.)  C.P.  220. 

H 


COITKT  OP  BXCHEQUER: 


',  if  tbo  goods  were  tor- 
led  (and  tlicre  is  no  evidence 
)r  assented  to  their  removal) 
I  that  the  vendor  conld  have 
p,n  action.     Bnt  it  cannot  be 
L  can  be  entitled    at    the 
(o  maintain  an  action  of  trover 
}  gcods  (<')).     It  is  therefore 
manifest    that    the    vendor 
fthat  the  plaintiff  cannot,  main- 

r  by  paying  the  balance  of  tho 
,  or  teudcrmg  it,  the  bnyer  can, 
I  trover,  or  by  a  special  action  on 
,   have  our  remedy  at  common 
own  name,  or  whether  he  is 
in  action  in  the  name  of  the 
s  not  necessary  to  decide.     It 
■ctent  to  sa7  that  on  tho  facts  shewn 

'  e  plaintiff  cannot  recover, 
Bphlett,  B.,  Goncnrred. 

Bale  ditdiarijed . 


—  Field,   Iloai»e   &    Co.,    ■g^Dts  for 

t  &  Co.,  Liverpool,  for   plBiiitiff;  W. 

.   WjDue,  ogent  tor  Lupton,  Liverpool,  for 
Ki-feadaat. 


'    1874.      1  BLANCn^T  tr.  POWELL's   I.LASTIVIT 
Feb.  13.  /  COLLIERT  COJIPANV. 

Ship  and  ShippiJi'j — Bill  <•/  Ln'Iiiti/ — 
Muihscription  of  Wnight — L'linp  Fre'ujhl 
—Law  of  France— Pleading. 

Declaration  for  lump  freight  jiai/uhlr 
under  abill  of  lading  inrajiecl  of  a  cargo  of 
pU-vxmd  carried  front  L'Orii'ni  io  Cardiff. 

First  plea  (eMepl  ati  tail?  fnue,  jiortimi 
of  the  cargo),  ietiitiQ  out.  a  hill  of  lading 
made  by  the  plaintiff,  master  of  the  ship, 
at  the  port  of  L' Orient,  vhefehij  he  achioir- 
ledged  to  have  received  of  the  shipper  a 

Specified  weight  <f  wood,  to  be  earned  and 
elivered  to  ike  hearer  or  his  onler  on  pay- 
menl  for  freight  of  the  sum  of  ITll.    In. 

(S)  See  per  Pnrke,  B.,  in  .ViVioWs  v,  71/islnn'. 

2  Cp.  M.  &  11.  6.^9.  nnd  in  .Vnurfrr.  v.    William>. 

4Ewh.  Itcp.  339  ;  ».  e.  ISI-awJ.  R.-p,  {s.s.l  liidi. 

■""     See  hUo  mjio  i,  to  iVMraiaiu  v.  i'lioir,  'i 

n,  Snuiid,  til,  isri,  1'.  Ul. 


Arcrment,  that  tie  plaintiff  did  not  tarri/ 
and  deliver  tlie  good*  in  tke  bill  of  lading, 
bvt  a  portion  of  ihe  game  onli/,  to  wit,  217 
tons.  SecotuI  plea,  payment  into  Court  in 
re'pecl  of  those  217  tons.  '  '  *    « 

Replication — third,  that  the  plaintiff  ear-  ,^^^ 
ri-:d  th-f   whole   delivered   to  him,  and  thati^'^- 
the  goods  described  in  the  bill  of  lading  a«i,^^  ■•«a/ 
weighing    trwre    than    217   Ions,    in  /M^CKwirrv" 
ireighed  217  tws  and  no  more,  and  thai  M-.^^  j' 
weight  meniioned  in  tke  bill  of  lading  vxm^^^      ' 
a  mere  initdeseriptlon  imthojit  fraud  or  ''a-.S;^  ^^ 
fault  (III  tke  pari  of  tlie  phiinti^;  fonrti  V->— «" 
that  tke  bill  of  lading  was  made  in  I'VtMCk  -w^^/ 
and  thai  according  to  ike  law  of  France  i^    ^^ 
whole  of  the  freight  was  payable,  nofartte  "^i. 
ttiuuling  that  thesaidpart  only  of  the  gor-^      ^ 
was  carried  and  delivered ;  fifth  (repeat^      ,)^ 
the  third,  and  adding),  that  thebiRofUid-    ^  bJ 
w(w  made  in  France,  and  thai  aeeordin^^ig 
the  law  of  France  the  whole  of  the  freu-  -^ki 
ivat  payable. 

On  demurrer  to  tke  fint  plea  and  to  (he 
rcplicatiotti, — Held,  tkat  aveu  ^  the  j^  2!ta, 
which  wa»  am&M^uotM,  were  trtaUd  ai  g^:»od, 
the  replicatioiw,  being  good  dleo,  n^Uie-m^tiji 
answered  it. 

The  first  count  of  the  deolaru-iao^ 
stated  thab  one  Madame  A.  Panaqi^^* 
in  parts  beyond  the  seaa,  at  L'Orieat  .£-^*- 
the  repabbc  of  France,  delivered  to  ii*^*tL 
plaintiff  cserlain  goods,  that  ia  to  say, 


£r 


cargo  of  pit-wood,  to  be]  by  the  plaiuu — ^^  ~ 
'   '       '  '  '     ft  certain  ship  tif^,,^^^; 
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carried  and  conveyed 
the  [jluntiff  from  L'Orient  to  Caraiff, 
under  a  certain  bill  of  lading,  dated  the 
2nd  of  Jnnnary,  1873,  signed  for  the  Bamc 
by  tho  plaintiff,  and  tliere  delivered  (occi- 
dcnte  and  dangcra  of  the  sea  excepted) 
to  the  holder  of  the  said  bill  of  lading  or 
his  order,  he  or  his  assigns  paying  tho 
plaintiffs  for  freight  the  anm  of  1721.  lit. 
and  41.  gratuity  to  the  plaintiff,  amoanti&g 
together  to  17C'.  Is.  And  after  the  said 
2nil  of  January,  1873,  tho  said  Madame 
A.  Paranque  endoraed  the  said  bill  of 
lading  to  the  defendants,  in  order  to  pass 
tho  property  in  such  goods  to  tbe  defend. 
ants,  and  thereupon  and  by  reason  of  sncli 
endorsement  the  property  ia  tbe  said 
goods  passed  to  the  defendants,  and  oil 
conditiona  were  fnlfilled,  iK,,  necoasary  to 
cnablo  tbe  plaintiff  to  have  the  said  freight 
and  gratuity  paid  according  to  tlie  said 


o 
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^U  of  lading,  and  to  sne  the  defendants 
for  the  non-payment  thereof.  Breach — 
that  the  defendants  had  made  default  in 
]x^yiiig  the  said  freight  and  gratnitj-. 

-B^ir^  plea  as  to  the  first  count,  except  as 
to  So  much  as  related  to  the  carrying  and 
delivery  by  the  plaintiff  to  the  defendants 
of  217  tons  of  pit- wood,  being  a  portion 
of  the  cargo  in  the  said  count  mentioned, 
tliat  the  bUl  of  lading  in  the  said  count 
nientioned  was  in  the  words  and  figures 
ft>llowing.    [The  bill  of  lading  was  set  out 
the  French  language  and  then  trans- 
thus]     "  I,  Blanchet,  master  of  the 
Christopher  Colamhus  of  Granville, 
i^  at  present  at  the  port  of  L*  Orient 
order  at  the  first  opportunity  to  go  in 
direct  road  to  Cardiff,  acknowledge  to 
pepeived,  and  stowed  on  board  my 
»,  under  the  free  deck  thereof,  of  you, 
!AA!axiame  A.  Paranque,  256,782  kilos.,  the 
liole  safe  and  in  good  condition,  marked 
Ld  numbered  as  in  the  margin  [253,782], 
'Ixich  I  bind  myself  to  carry  and  convey  in 
eaid  ship,  perils  and  wrecks  of  the  sea 
»pted,  to  tike  said  place  of  Cardiff,  and 
deUver  to  the  bearer  or  his  order  on 
paying  me  for  my  freight  the  sum  of 
72Z.  \8,  sterling,  plus  4Z.  gratuity  to  the 
.piaiu,  according  to  the  uses  and  customs 
"the  sea,  and  to  hold  and  accomplish 
is,  I  bind"  myself,  body  and  goods,  with 
^y  said  ship,  freight  and  tackle  thereof. 
^    &ith  of  which  I  have  signed  three 
**i^s  of  lading  of  the  same  tenor,  one  of 
^^ich  being  accomplished,  the  others  of 
'v^lue. 

*  Signed  at  L'Orient  the  2nd  Jan.  1873. 
"  pp.  M«.  A.  Paranque, 

"  E.  Paranque. 
"  A.  E.  Blanchet. 
-^^dorsed, 

**  Received  of  M*.  A.  Paranque  the 
^^f^  of  24Z.  sterling  on  account  of  my 
^'^^S^t,  including  insurance. 

["  Signed  as  above."] 

^^d.  that  the  plaintiff  did  not  carry  and 

i:!^  ^^^  to  the  defendants  the  goods  in 

,^j^8aid  bill  of  lading  mentioned,  but  a 

P^^ion  of  the  same  only,  to  wit,  the  quan- 

V    of  217   tons,   and  except  the   said 

^^tiiy  of  217  tons,  that  the  plaintiff 

?j^  not  carry  the  said  goods  and  deliver 

*^^  same  to  the  defendants. 
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Second  plea,  as  to  so  much  of  the  first 
count  as  related  to  the  carrying  and  de« 
livery  by  the  plaintiff  to  the  defendants 
of  the  said  217  tons,  payment  into  Court 
ofl25Z.  17«.  lOdl. 

Replication.  Third,  as  to  the  first  plea, 
that  the  plaintiff  did  carry  and  deliver 
to  the  defendants  the  whole  of  the  said 
goods  which  were  delivered  to  him  under 
the  said  bill  of  lading,  and  which  were 
intended  to  be  thereby  described,  and  that 
the  said  goods  so  delivered,  and  which 
were  in  the  said  bill  of  lading  described  as 
weighing  256,782  kilos.,  a  weight  exceed- 
ing 217  tons,  in  fact  weighed  217  tons 
and  no  more,  and  that  the  said  weight 
mentioned  in  the  said  bill  of  ladings  was  a 
mere  misdescription  of  the  goods' to  be 
carried  inserted  in  the  said  bill  of  lading, 
without  fraud  or  default  on  the  part  of 
the  plaintiff. 

Fourth,  as  to  the  first  plea,^  that  tho 
bill  of  lading  was  made  at  L*  Orient,  in 
the  Republic  of  France,  and  that,  accord- 
ing to  the  law  of  France,  the  whole  of  the 
said  freight  was  and  is  payable,  notwith- 
standing that  the  said  part  only  of  the 
said  goods  was  carried  and  delivered  as 
in  the  first  plea  mentioned. 

Fifth,  as  to  the  first  plea,  repeating 
the  third  replication,  and  in  addition 
thereto,  alleging  that  the  said  bill  o{ 
lading  was  made  at  L'Orient,  in  the  Re- 
public of  France,  and  that,  according  to 
the  law  of  France,  the  whole  of  the  said 
freight  was  and  is  payable. 

Sixth.  Demurrer  to  the  first  plea  (1). 

Rejoinder — Demurrer  to  the  third, 
fourth,  and  fifth  replications  (2). 

Joinder  in  demurrer. 

(1)  On  the  ground  that  the  plea  did  not  set  out 
the  French  law  on  tho  subject  and  afforded  no 
answer  even  by  English  law. 

(2)  To  the  third  and  fifth  replications,  on  the 
ground  that  the  said  replications  did  not  allege 
that  the  misrepresentation  was  caused  wholly  by 
the  fraud  of  the  shipper  or  of  the  defendants,  or  of 
some  person  under  whom  the  defendants  claimed. 
To  the  fourth  and  fifth,  that  the  contract  set  out  in 
tho  defendants'  first  plea  was  to  be  performed  in 
England,  and  that  the  French  law  was  inapplicable 
thereto. 
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COURT  OP  EXCHEQUER: 


[N.  S. 


B.  E.  Webster,  for  the  plaintiff.— The 
qaestion  raised  by  these  demurrers  is, 
whether  the  defendant  is  to  be  allowed  to 
deduct  any  sum  from  the  freight  agreed 
upon,  or  is  left  to  his  cross- action.  The 
plea  is  clearly  bad ;  for  the  freight  pay- 
able by  the  bill  of  lading  is  a  lump  sum, 
and  there  is  no  means  of  apportioning  it 
on  this  record — Robinsmi  v.  Knights  (3)  ; 
The  Merchant  Shipping  Company  v.  Armi^ 
tage  (4). 

The  Court  then  called  on 

Edward  Clarke^  for  the  defendants. — In 
the  two  cases  cited  the  question  arose 
upon  a  charter-party.  Here  there  is  a 
bOl  of  lading  only,  and  although  a  lump 
sum  was  named,  yet  the  indorsee  is  not 
bound  to  pay  the  full  amount  if  the  quan- 
tity specified  in  it  was  never  really  shipped 
nor  carried. 

[Bramwell,  B. — Do  you  say  that  the 
original  freighter  would  only  be  liable  for 
the  actual  cargo  put  on  board  ?] 

Yes.  In  fact  the  quantity  shipped  was 
not  that  specified  in  the  bill  of  lading. 

[Bramwell,  B. — But  the  third  replica- 
tion alleges  that  the  plaintiff  carried  the 
whole  of  the  goods  delivered  to  him.  So 
you  must  argue  upon  the  assumption  that 
the  plaintiff  carried  all  which  he  received, 
but  that  it  did  not  amount  to  the  weight 
in  the  bill  of  lading.] 

Then  the  freight  is  proportionable, 
and  the  plaintiff  is  entitled  to  part  only 
of  the  sum  stated  in  the  bill  of  lading. 
He  is  precluded  from  saying  that  the 
goods  specified  by  the  bill  of  lading 
were  not  actually  shipped.  The  18  & 
19  Vict.  c.  111.  s.  3,  enacts  that  "Every 
bill  of  lading  in  the  hands  of  a  consignee 
or  endorsee  for  valuable  consideration,  re- 
presenting goods  to  have  been  shipped  on 
board  a  vessel,  shall  be  conclusive  evi- 
dence of  such  shipment  as  against  the 
master  or  other  person  signing  the  same, 
notwithstanding  that  such  goods,  or  some 
part  thereof,  may  not  have  been  so 
shipped,  unless  such  holder  of  the  bill  of 
lading  shall  have  actual  notice,  at  the 
time  of  receiving  the  same,  that  the  goods 
had  not  been  in  fact  laden  on  board.  .  .  .'' 

(3)  42  Law  J.  Rep.  (n.s.)  C.P.  211 ;  s.  c.  Law 
Hep.  8  C.P.  465. 

(4)  Law  Rep.  8  C.F.  469  in  nota. 


[Bramwell,  B. — ^But  that  Act  applies 
to  British  subjects,  and  not  to  a  French- 
man making  a  contract  in  France.] 

In  Ritchie  v.  Atkinson  (5),  where  there 
was  an  agreement,  by  duurter,  to  carry 
and  deliver  a  complete  cargo  of  hemp  and 
iron  on  being  paid  freight  for  hemp  5J. 
per  ton,  for  iron  6s,  per  ton,  &o.,  it  was 
held  that  the  delivery  of  a  complete  cargo 
was  not  a  condition  precedent,  but  that 
the  master  might  recover  ^ight  for  a 
short  cargo  at  the  stipulated  rates 
ton ;  the  freighter  having  his  remedy  i 
damages  for  such  short  delivery.    And  i 
Bahin  v.  Oxley  (6),  Willes,  J.,  says,  " 
the  shipowner  fails  to  carry  the  goods  f< 
the  merchant  to  the  destined  port 
freight  is  not  earned.     If  he  carry 
but  not  the  whole,  no  freight  ia^ 
in  respect  of  the  part  not  carried, 
the  charter-party  make  the   carriage 
the  whole  a  condition  precedent  to 
earnings  of  any  fr«ight--a  case  which 
not  within  our  experience  arisen  in 
tice."     He  referred  to  Meyer  y. 
(?),  per  Willes,  J.,  and  cited  also 
Norway  (8). 

[Bramwell,  B. — That  deoision  has 
bearing  on  the  present  case.    The  pro 
doctrine  does  not  apply  here.     The 
tiff  is  entitled  to  the  whole  freiglU,  or 
defendants  to  judgment.] 

Then  judgment  should  be  for  the 
fendants,  as  a  condition  precedent  to 
plaintiff's  right  of  action  has  not 
performed,  there  having  been  a  &ilui^ 
deliver  the  wood  mentioned  in  the  biLl- 
lading. 

B.  E,  Webster  was  not  heard  in  repX.y 


Bramwell,  B. — ^The  plaintiff  is  e 
entitled  to  our  judgment  in  this 


IB 


The  plea  is  ambiguous,  but  its  ambiguity?"    tl 
cleared  up  by  the  third  replication,  wl^-i^^J. 
says  in  express  terms  that  the  plaiz^- ' 
delivered  all  the  pit- wood  he  had  recei^ 
on  board  the  vessel.     I  suppose  if  Htm^' 


(5)  10  East,  295. 

(6}  15  Com.  B.  Rep.  N.S.  646 ;  8.  c  33 
Rep.  (n.8.)  C.P.  115. 

(7)  16  Com.  B.  Rep.  N.S.  646 ;  s.  c  83 
Rep.  (n.s.)  C  J*.  289. 

(8)  Brown  &  Lush.  226. 
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an.  estoppel  it  appears,  for  the  plain- 
tifiT  lias  stated  that  the  bill  of  lading  was 
foxr  &  certain  number  of  kilogrammes. 

Several  points  might  arise  on  that,  the 
&x-8t;  of  which  would  be,  whether  here  the 
jplMTitiff  had  acknowledged  a  certain 
'^ji^^'i^hty  and  I  think  a  great  deal  might  be 
upon  that,  because  I  quite  agree  if  a 
said,  "I  received  twenty  pipes  of 
1,  weight  forty  tons,"  the  weight  might 
immaterial.  But  if  the  cargo  were  of 
,  a  statement  of  weight  might  perhaps 
material.  I  do  not  see  that  here  the 
ter  might  not  have  bound  himself  to 
r  such  a  weight  as  he  could.  It 
,y  be  that  the  statute,  18  &  19  Vict. 


..  X II.  s.  3  (but  for  what  I  am  about  to  say) 
him  to  deliver  the  stated  weight 
^iUwood.  But  I  doubt  extremely  whe- 
X  the  Act  was  meant  to  be  conclusive 
such  a  case  as  this.  It  might  have 
conclusive  if  the  action  had  been 
anst  the  master  for  non-delivery  of 
.cth,  a  quantity,  but  I  am  not  sure  whe- 
ar  it  can  be  applied  against  him  when 
13.^  is  seeking  to  recover  freight.  And  for 
'fc^^wo  reasons ;  first,  if  the  goods  were  not 
Bl:!iially  received  and  he  made  a  mistake, 
o  "Would  be  liable  for  the  whole  freight ; 
^^  secondly,  this  action  is  brought  by 
master,  and  might  have  been  brought 
the  shipowner,  against  whom  the  Act 
^^oul^i  not  be  conclusive,  which  would 
:*^^<i  to  this  absurd  consequence,  that  the 
"^  ^  of  lading  would  be  conclusive  as 
^^^iiist  the  one  and  not  as  against  the 
oth^^^  So  1  doubt  whether  the  statute  has 
^*^  bearing  on  the  case.  Then  there  is  an- 
S^©^  consideration.  It  is  clear  that,  but 
^'**  this  statute,  the  third  replication 
^^uld  be  good,  for  it  says  that  the  whole 
.  J^  the  goods  were  actually  delivered,  and 
/|^^*^  is  a  mere  misdescription  as  to  the 
^^^Rht.  Now,  if  my  doubts  as  to  the 
^J^PBcation  of  the  statute  are  well  founded, 
1^^*^   that  replication  is  good.     But  per- 


^  «-^  they  are  not,  and  if  this  were  an 
^^S'lish  captain  it  might  apply,  and  he 
T|P'*^ld  lose  the  whole  of  his  lump  freight. 
^ »  I  were  to  say  whether  the  third  re- 
£*^o^tion  is  good  I  should  say  it  was  so. 
•^^^  fourth  replication  is  clearly  good,  for 
T  ,  J^jrs  that  this  was  a  contract  "  made  at 
^y^^Jiient,  in  tbe  Republic  of  France,  and 
^^ti,  according  to  the  law  of  France, 


the  whole  of  the  said  freight  was  and  is 
payable,  notwithstanding  that  the  said 
part  only  of  the  said  goods  was  carried 
and  delivered."  If  that  is  so,  and  it  is 
admitted  by  the  demurrer,  the  18  <&  19 
Vict.  c.  Ill  transfers  the  contract  to  the 
defendants,  and  the  obligation  of  it  in 
the  same  manner  as  between  the  original 
parties,  and  clearly  these  parties  are  bound 
by  the  French  and  not  the  English  law, 
as  the  contract  was  made  in  France, 
and  although  it  was  to  be  performed  in 
England,  and  the  mode  of  the  performance 
must  be  governed  by  the  law  of  England, 
yet  the  contract  is  to  be  construed  accord- 
ing to  the  law  of  France.  The  fifth 
replication  is  better  still,  for,  after  repeat- 
ing the  averments  of  the  third,  it  says  in 
addition,  that  the  contract  was  made  in 
France,  and  that  by  the  law  of  France 
tha  whole  of  the  freight  was  payable. 
The  plaintiff*  shews,  therefore,  in  that  re- 
plication that  he  has  done  that  which 
would  entitle  him — hut  for  the  statute — to 
the  lump  freight,  and  shews  that  the  sta- 
tute does  not  preclude  him  from  recover- 
ing it,  and  that  consequently  there  is  no 
estoppel.  Very  clearly  the  fifth,  clearly 
the  fourth,  and  I  think,  the  third  replica- 
tions are  good,  and  consequently  that  the 
plaintiff*  is  entitled  to  our  judgment. 

PiGOTT,  B. — I  agree ;  but  I  do  not  wish 
to  say  anything  upon  the  construction  of 
the  statute,  ambiguity  of  the  plea,  or  effect 
of  the  replication.  Possibly,  when  the 
facts  are  ascertained  at  the  trial,  our 
judgment  may  become  immaterial. 

Cleasby,  B. — I  am  of  the  same  opinion. 
It  is  not  very  easy  to  understand  the  pro- 
per meaning  of  the  plea,  but  we  must 
rather  read  it  by  what  it  does  not  state, 
and  the  effect  of  it  so  read  is  merely  that 
the  quantity  of  pit-wood  specified  in  the 
bill  of  lading  was  not  delivered.  And  I 
am  satisfied  that  interpreting  it  by  the 
ordinary  rule  that  where  there  is  an 
ambiguity  it  must  be  taken  against 
the  person  creating  it,  it  appears 
that  all  the  wood  shipped  was  de- 
livered. The  plaintiff"  sues  on  a  contract 
whereby  he  was  to  receive  a  lump  sum 
for  carrying  from  one  port  to  another. 
He  has  done  it,  and  is  therefore  clearly 
entitled  to  the  lump  sum ;  and  the  only 
answer  to  this  clear  right  is  a  statute 
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which  is  said  to  preclude  him  from  shew- 
ing the  real  (actB  of  the  case.  Bat  I  do 
not  think  the  Act  applies.  If  the  bill  of 
lading  were  for  the  delivery  of  ten  horses 
and  ten  cows — the  numbers  and  kind  of 
animals  being  specified — and  it  appeared 
that  all  of  them  had  not  been  delivered, 
possibly  the  answer  to  an  action  for  freight 
would  be,  "  You  cannot  sue,  for  the  bill 
of  lading  says  that  ten  horses  and  ten 
cows  were  shipped."  But  I  do  not  think 
that  applies  where  the  statement  in  the 
bill  of  lading  is  of  a  mere  measurement^ 
done  perhaps  in  haste,  and  when,  more- 
over, differences  of  opinion  are  known  to 
exist  as  to  what  really  is  the  exact  mea- 
surement, and  the  weight  of  many  cargoes 
varies  much  in  the  interval  between  ship* 
ment  and  delivery.  Therefore,  it  would 
bo  most  unreasonable  to  say  that  there 
was  an  estoppel,  and  the  question  would 
be  whether  the  delivery  had  applied  itself 
to  all  actually  shipped.  I  can  well  under- 
stand that  if  it  could  be  shewn  that  the 
statement  of  weight  had  been  exaggerated 
fraudulently  by  the  captain  in  order  to 
obtain  a  larger  sum  than  the  lump  freight, 
that  he  then,  haying  got  that  lump  freight, 
the  contract  would  be  voidable,  but  there 
is  nothing  of  that  kind  here.  I  apprehend 
the  meaning  of  the  bill  of  lading  to  be 
merely  "  Received  a  cargo  of  wood  fairly 
welfjhedy^*  so  and  so,  and  that  is  all  he 
undertakes  to  deliver. 

Judgment  for  the  plaintiff. 


AttornoyB — Ingledew,  Ince  &  Ghreening,  for  plain- 
tiff; Gosling,  for  defendants. 


18 
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LANGTON  V.  CAELETON. 


Contract — Service  for  **  Twelve  Months 
certain,  after  ichlch  Time  "  Notice  or  Paij' 
•)}i ent —  Continuing  Agreem en f. 

By  an  agreement  hetwe&n  hretvers  and 
tJieir  traveller,  the  latter  was  engaged  at  a 
salary  of  2001.  a  year,  payable  fortnightly, 
and  it  was,  inter  alia,  stipulated  "  that  the 


agreement  between  the  aforesaid  parUee 
shall  he  for  twelve  months  certain,  after 
which  time  either  party  shall  he  at  liberty  io 
terminate  this  agreement  by  giving  to  the 
other  a  three  m^iths*  notice  in  writing,*^ 
But  if  the  said  employers  '*  shall  he  desirotu 
of  terminating  this  agreement  vntJwutnoiiee, 
after  twelve  months,  or  before  any  notice 
shall  have  expired,  they  may  do  so  on  paying 
50Z."  ; —  Held,  per  Bramwell,  B^  and 
PiGOTT,  B.  (Kelly,  C.B.,  dissentiente)  thai 
the  agreement  ceased  at  the  end  of  the  first 
twelve  months  unless  the  parties  allowed 
the  engagement  to  continue  beyond  thai 
time,  in  which  event  only  did  notice,  or 
payment  in  lieu  thereof,  become  necessary 
to  determine  it, 

Specul  Case  stated  under  a  Judge's 
order. 

1.  By  an  agreement  made  the  23rd 
of  January,  1871,  between  Philip  Sidney 
Langton    (the    present    plaintiff),    and 
Henry  Parker  Burrows  (since  deceased) 
brewers,  wine  and  spirit  merchants,  and 
maltsters,  carrying  on  business  as  co-part- 
ners of  the  one  part,  and  Robert  Wood 
Carleton  (the  present  defendant)  brewers' 
agent  of  the  other  part;  it  was  agreed 
between  the  parties,  amongrst  other  terms 
as  follows,  that  is  to  say — Firsts  the  diaid 
P.  S.  Langton  and  H.  P.  Burrows  agree 
with  the  said  R.  W.  Carleton,  that  the 
said     R.    W.    Carleton    shall,    so    long 
as  this  agreement  is  in  force,  fiuthfaUy, 
honestly  and  diligently  serve  ihe  said  r. 
S.  Langton  and  H.  P.  Bnrrows  by  trayeO- 
ing  and  obtaining  orders  for  their  ale, 
b€^,  and  porter,  and  receiving,  and  col- 
lecting money  due  to  them  in  and  around 
London,  and  otherwise  acting  for  them  as 
their  agent  and  traveller.     Secondly,  tiiat 
the  said  R.  W.  Carleton  will  not,  duiing 
the  continuance  of  this  agreement,  receive 
any  order  for  any  other  person  or  fiim 
excepting  for  wines  and  spirits ;  and  for 
the  services  hereby  agreed  to  be  rendered 
the  said  P.  S.  Langton  and  H.  P.  Bnrrows 
agree  to  pay  the  said  R.  W.  Carleton  a 
salaiy  of  200Z.  per  annum,  and  a  commis- 
sion of  107.  per  cent,  on  all  cash  paid  to 
the  said  P.  S.  Langton  and  H.  P.  Burrows^ 
such  salary  and  commission  to  be  paid 
every  fortnight,  and  such  salary  and  com* 
mission  is  to  cover  every  expense,  Ac,  i 
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irdlj,  that  the  said  B.  W.  Carleton 
le  charged  with  5Z.  per  cent,  on  all 
ebtfl  not  collected  within  twelve 
8  from  date  of  invoice.  And  it  is 
r  agreed,  that  the  agreement 
an  the  aforesaid  parties  shall  be 
reive  months  certain,  after  which 
either  party  shall  be  at  liberty  to 
late  this  agreement  by  giving  to  the 
a  three  months'  notice  in  writing 
desire  to  do  so,  addressed  to  his  or 
huit  known  place  of  abode  in  Eng- 
Bnt  if  the  said  R.  W.  Carleton  shall 
ind  to  act  dishonestly,  he  shall  be 
t  to  instant  dismissal  and  forfeit 
ary  and  commission  due  to  him. 
'  the  said  P.  S.  Langton  and  H.  P. 
ws  shall  be  desirous  of  terminating 
agreement  without  notice,  after 
)  months,  or  before  any  notice  shall 
expired,  they  may  do  so  on  paying 
lid  B.  W.  Carleton  the  sum  of  502. 
it  is  hereby  agreed  that  the  above 

shall  not  be  paid  and  payable 
1^  any  period  exceeding  fourteen 
Mitive  days  during  which  the  said 
.  Carleton  may  be  incapacitated  by 
I  from  attending  to  his  duties. 
The  said  B.  W.  Carleton  thereupon 
d  into  the  service  of  the  said  P.  S. 
on  and  H.  P.  Burrows  upon  the 

and  conditions  of  the  agreement 
nbefore  set  forth. 
Dnthe  7th  December,  1871,  the  said 

Langton  and  H.  P.  Burrows  sent 
J    said  B.  W.  Carleton  a  letter,  of 

the  following  is  a  copy — 

*-7th  December,  1871. 
"  The  Brewery,  Maidenhead. 

"  Mr.  B.  W.  Carleton, 
ail  way  Approach,  London  Bridge, 

"  S.E. 
car  Sir, — ^We  hereby  give  you  notice 
ve  shall  not  require  your  services  as 
gent  after  the  23rd  January,  1872. 
"  Yours  faithfully, 
"  Langton,  Burrows  &  Co." 

Ailerwards,  on  the  5th  February, 
the  said  P.  S.  Langton,  surviving 
er  of  the  said  firm  of  Langton,  Bur- 
&  Co.,  commenced  this  action  for  a 
of  41Z.  ISs.  7d.  alleged  to  be  due 
the  defendant  to  the  plaintiff  under 
>ove  agreement. 


The  said  debt  was  admitted. 

The  defendant  pleaded  by  way  of  set-off 
a  sum  of  50Z.  which  he  alleged  to  be  due  to 
him  as  liquidated  damages  in  lieu  of 
notice  to  quit  the  service  of  the  plaintiff 
as  provided  by  the  clause  last  but  one  of 
the  agreement  hereinbefore  set  forth. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  circum- 
stances of  such  his  dismissal,  the  said  B. 
W.  Carleton  w^us  entitled  to  set  off  the 
sum  of  SOI,  to  be  paid  to  h\m  by  the 
plaintiff  by  way  of  liquidated  damages  ?  If 
the  Court  should  be  of  opinion  that  the 
defendant  was  entitled  to  set  off  the  said 
sum  of  50Z.,  then  the  judgment  was  to  be 
entered  for  the  defendant,  otherwise  for 
the  plaintiff  for  411.  ISs.  7d.,  costs  of  suit. 

Holl,  for  the  plaintiff. — ^The  agreement 
was  for  twelve  months  certain,  and  if 
after  that  time  it  was  continued  the 
defendant  was  to  be  entitled  to  notice  or 
bOl.  in  lieu  thereof.  It  ended,  however, 
at  the  expiration  of  the  year — Thompson 
V.  Maherley  (1) ;  Brown  v.  Symons  (2). 
The  notice  here  given  was  a  mere  act  of 
courtesy,  and  the  engagement  terminated 
without  it.  If  the  agreement  had  gone 
on  after  the  year,  then,  and  then  only, 
notice  became  necessary  and  the  proviso 
as  to  the  bOl.  took  effect. 

Jelf  {Bulley  with  him),  for  the  defend- 
ant.— ^Both  on  the  reasonable  construction 
of  the  agreement  and  on  the  two  cases 
cited,  the  defendant  was  entitled  to  three 
months'  notice.  It  is  admitted  that  the 
possibility  of  the  engagement  lasting 
beyond  the  first  year  was  in  the  contem- 
plation  of  the  parties,  and  the  agreement 
would  necessarily  go  on  until  put  an  end 
to  by  three  months'  notice.  "  After " 
means,  "after  or  at  the  expiration  of" 
the  year ;  and  the  use  of  the  term,  "  this 
agreement,"  shews  that  prima  facie  it 
continued  beyond  the  first  twelve  months. 
The  intention  was  to  give  the  defen- 
dant three  months'  notice  in  any  case, 
whenever  the  contract  was  to  cease  after 
the  year  certain.     The  inference  to  be 

(1)  2  Campb.  673. 

(2)  8  Com.  B.  Bep.  N.S.  212 ;  s.  c.  29  Law  J. 
Rrp.  (n.8.)  C.P.  261. 
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drawn  from  the  cases  cited  is  in  &yonr  of 
this  yiew. 

HoU  in  reply. — The  argument  contra 
would  make  this  an  agreement  for  fifteen 
months  certain. 

Kellt,  C.B. — The  words  used  in  this 
contract  are  very  loose,  but  it  undoub- 
tedly seems  to  be  an  agreement  for  twelve 
months  certain,  i.e.  that  it  shall  not  be  put 
an  end  to  by  any  notice  whatever  until 
twelve  months  shall  have  expired — After 
which  time  either  party  shall  be  at  liberty 
to  terminate  this  agreement  by  giving  to 
the  other  a  three  months'  notice.*'  It  is 
evidently  to  continue,  and  then  comes  the 
proviso  that  if  the  employers  "  shall  be 
desirous  of  terminating  this  agreement 
without  notice,  after  twelve  months,  or 
before  any  notice  shall  have  expired," 
they  may  do  so  on  paying  502.  I  think 
the  agreement  contemplated  the  continu- 
ance of  the  services  and  of  the  operation 
of  the  agreement,  unless,  after  twelve 
months,  either  three  months'  notice  should 
be  given  or  50Z.  paid.  Therefore,  I  think 
the  defendant  is  entitled  under  the  cir- 
cumstances to  set  off  that  sum  against  the 
claim  in  respect  of  which  this  action  was 
brought. 

Bramwell,  B. — I  take  a  different  view, 
and,  but  for  the  opinion  of  the  Lord  Chief 
Baron,  should  have  thought  this  a  plain 
clause.  It  turns  entirely  on  the  meaning 
of  the  words  used,  and  it  is  no  use  citing 
cases.  The  agreement  meant  one  or  other 
of  two  things,  neither  of  which  is  exactly 
expressed.  It  may  be  said  to  mean  that 
the  engagement  shall  be  for  twelve 
months,  and  for  some  time  afterwards 
until  determined  by  three  months'  notice 
given  afterwards,  which  would  make  it  an 
agreement  for  fifteen  months  at  least,  and 
for  so  much  longer  time  as  shall  elapse 
before  the  expiration  of  three  months 
notice.  But  I  do  not  think  it  does  mean 
that,  for  otherwise  the  word  "certain" 
would  not  have  been  introduced,  because 
it  would  have  stood  for  twelve  months 
*'  certain  "  and  three  months  certain  more. 

[Kelly,  C.B.— Or  pay  602.] 

The  employers  were  never  bound  to 
pay  th^t  except  in  such  cases  as  they 
could  have  given  notice  in.  ^  The  parties 
make  this  engagement  with  each  other, 


and  say — "We  will  not  enta 
unless  for  twelve  months  cerfa 
it  may  be  continued  between  ni 
to  happen  then,  shall  any  noiioe 
Yes,  if  it  is  continued  betweei 
shall  be  three  months'  notioe." 
that  is  the  obvious  meaning  of 
used.  Therefore,  notice  could 
given  until  after  the  twelve  mo: 
if  the  employers  "shall  be  di 
terminating  this  agreement  with 
after  twelve  months,  or  before  a 
shall  have  expired,  they  may 
paying  50Z."  That  is,  they  maj 
with  giving  any  notice  by  pa 
but  that  pre-suppoEf0s  that  the  a 
is  subsisting,  otherwise  it  won 
that  they  could  not  terminate  t 
ment  on  the  twelve  months, 
says,  very  ingeniously,  that 
"  after  "  must  be  construed  "  on 
but  I  cannot  agree  with  him 
opinion  the  plaintiff  is  entitli 
verdict. 

PiGOTT,  B. — I  come  to  the  san 
sion.  This  is  not  an  ordina 
from  year  to  j^ear,  but  a  special 
and  we  have  to  determine  wh 
true  construction  of  the  terms  th 
have  used?  It  is  not  easy 
I  think,  however,  that  the  agree 
only  for  a  year  certain,  and  woi 
absence  of  auy  thing  to  the 
expire  at  the  end  of  the  year  wi 
notice  at  all,  and  that  the  givii 
notice  here  was  a  mere  act  of  oc 
the  part  of  the  plaintiff.  But 
parties  contemplated  the  possibi 
agreement  being  continued,  \h 
specified  twelve  months,  and  il 
they,  "  three  months'  notice  shal 
or  507.  paid."  I  think  this  i 
notice  or  to  the  liquidated  da 
penalty  could  only  attach  after 
year,  and  consequently  the  sai 
to  be  set  off  by  the  defendant 
came  due  to  him. 


Attorneys  —  Bod  &    Loncstaffe,    fo 
Buckler,  Millard  &  Cayley,  for  del 
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1871. 
June  7. 

Nov.  13,  14, 16.  y  SPOOE  V.  GREEN. 

1874. 
Jan.  31. 

'MineS'-'Da/nKige  hy  Working — Vendor 
CLfid,  Purchaser — Oovemtivta  for  Title^  Quiet 
JBnjoyment^  cmd  against  Incvmibrances — 
Covenant  entering  to  Appointee  of  Covenantee 

'StaJbde  'of  Limitations^  3^4  WUl,  4.  c. 
8,  3^'Accruing  of  Cause  of  Action, 

The  defendant  being  seised  in  fee  of  la/nd 
~  coal  beneath  it,  in  1844  let  the  coal, 
^>y  a  written  agreement,  to  lessees  for  a 
t^rm  of  twenty-five  years,  with  power  to 
^tUer  and  work  and  carry  away  the  coal 
€M4sro98  the  land,  and  all  other  powers  fit 
^jwi  necessary  for  the  working  and  carrying, 
^Phe  lessees  entered  and  worked  cmd  carried 
^Xrioay  coal,  cmd  after  they  had  ceased,  the 
^^fendanl,  in  1845,  conveyed  by  deed  a 
Jpo^'iion  of  the  land  to  J.,  a  purchaser,  who 
^^^^  previously  been  through  the  workings, 
^t€t  vfos  not  sheum  to  have  any  knowledge 
^^  ^he  agreement  or  its  terms, 

j^y  the  deed  the  defendant  covenanted 
^^h  Jl,  his  appointees,  heirs  and  assigns 
•V***  tUle,  for  quiet  enjoyment,  and  against 
'^^u^unibrances, 

^n  1846  /.  appointed  the  portion  of  land 
*^  the  plaintiff,  a  purchaser,  who  afters 
^^^^^ds  huUt  houses  thereon,  and  who  had 
^^  knowledge  of  the  workings  until  the 
*^^*c2  and  houses  subsided,  in  1866.  The 
^'^^fidence  was  caused  by  the  workings 
^*^^ieh  had  been  carried  on  before  the  con* 
^fy office  to  J,  In  1848  the  lessees  entered 
^nine  and  took  fireclay,  which  they  had 
^^ht  to  take,  and  also  fragments  of  coal 
'^  ^'^oniinal  value,  but  these  acts  did  not 
^^^^^^'Hbute  to  ca/use  the  subsidence, 

-*^  1867  the  plaintiff,  as  appointee  of  J., 
the  defendant  on  the  covenants,  the 
ation  alleging  as  breaches  of  the  cove- 
for  title  and  quiet  enjoyment,  that, 
the  plaintiff  became  seised,  the  lessees 
^red  and  worked,  whereby  the  damage 
*  caused : — 
-Held,  that  the  benefit  of  the  covenants 
-*^**«8ed[  to  the  plaintiff  as  appointee. 

^eld  also,  that  the  varia/nce  between  the 
ration  and  the  proof  off  to  the  tinte  of 
^^hing  was  fatal. 
Held   also,   per   Brahwell,   B.,   a/nd 


CiiEASBT,  B.  (dissentiente  Kelly,  O.B.), 
that,  as  to  the  covenant  for  title,  there  toas  no 
breach,  since  J,  had  bought  with  notice  of  the 
workings,  and  the  plaintiff  must  be  taken  to 
have  bought  the  land  without  the  coal ;  but 
thai,  even  if  the  agreement  constituted  a 
breach,  the  cau^e  of  action  was  complete  in 
J.,  and  the  plainUff  could  not  sue  upon  it; 
that  the  subsistence  of  the  agreement  during 
the  plaintiffs  possession  was  not  a  breach  of 
the  covenant  against  incumbrances,  because, 
although  the  agreement  gave  the  lessees  the 
privilege  of  doing  certain  things  upon  the 
surface  of  the  plaintiffs  land  necessary  for 
the  working  the  colliery,  yet  it  did  not 
appear  that  any  sv^h  thing  was  or  could  be 
necessary  to  be  done ;  that  the  covenant  for 
quiet  enjoyment  was  not  broken  by  the  acts 
of  the  lessees  in  1848 ;  and  that  the  action 
was  not  maintainable. 

Held  also,  ^er  Bramwell,'B.,  that,  as* 
suming  the  agreement  to  be  a  breach  of  the 
covenant  for  title,  it  was  not  a  continu^g 
breach,  and  that  the  action  was.  barred  by 
the  Statute  of  Limitations, 

Contra,  per  Kelly,  C.B.,  that  the  true 
cause  of  action  was  the  s^ibsidence,  a/nd  that 
the  Statute  of  Limitations  was  no  bar,  a/nd 
that  the  plaintiff,  therefore,  would,  but  for 
the  variance,  be  entitled  to  the  da/ma^es 
caused  by  the  subsidence ;  also  that,  so  long 
as  the  agreement  subsisted,  there  was  a 
continuing  breach,  which  rendered  the  la/nd 
of  less  value;  and  that  the  acts  of  the 
lessees  in  1848  constituted  a  breach  of  the 
covenant  for  quiet  enjoyment ;  and  that  the 
plaintiff  was  entitled  to  nominal  damages. 

Special  Case  stated  by  an  arbitrator, 
to  whom  the  cause  was  referred,  by  order 
of  a  Judge. 

On  the  25th  of  Jnne,  1842,  T.  C. 
Granger  being  seised  in  fee  of  twenty- 
eight  acres  of  land  at  Low  Bitcbbum, 
in  the  county  of  Durham,  conveyed  the 
same,  without  any  exception  of  mines  or 
minerals,  to  the  defendant  in  fee,  by  deed 
purporting  to  be  a  deed  of  sale  and  con- 
veyance of  the  land  by  Granger  to  the 
defendant,  in  consideration  of  740Z.  paid 
by  him  to  Granger;  and  at  the  same 
time  it  was  arranged  between  the  defeild- 
ant  and  Granger  that  the  defendant 
should  not  have  any  beneficial  interest 
in  the  land,  but  that  he  should  hold  the 
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ooz&^v^ejed  to  Jamxnison,  his  heirs  and 
assig^ns,  the  said  piece  of  ground,  together 
wit;lx  the  rights,  memhers  and  appnrten- 
azi.oefii  thereto  helonging  and  appertaining, 
amd  -t^e  reversion  and  reversions,  remain- 
der cund  remainders,  rents,  issues  and  pro- 
fite  t«l:iereof,  and  all  the  estate  right,  title, 
itttox-^est^  claim  or  demand  whatsoever  of 
the  defendant  and  Pearson  therein,  to 
^old  tx}  Jammison,  his  heirs  and  assigns, 
to  ArLoh  uses  as  Jammison  should,  bj  any 
deod.  or  writing,  direct  or  appoint,  and  in 
deft^xalt  of  such  direction  or  appointment, 
to  t\xe  use  of  Jammison  and  his  assigns 
ibxr  Hia  life,  and  after  the  determination 
of  t:liat  estate,  by  any  means,  in  his  life- 
**™k«,  to  the  use  of  Thompson  and  his 
f^^Ts  during  the  natural  life  of  Jammison 
ui.  -bimst  for  Jammison  and  his  assigns, 
^>^d  After  the  determination  of  that  estate, 
to  jtHe  use  of  Jammison,  his  heirs  and 
•**i^ii8  for  ever. 

Bv-  this  deed  the  defendant,  for  himself, 
"**  Heirs,  executors  and  admmistrators, 
coyonanted  with  Jammison,  his  ap- 
P^^>^t«e8y  heirs  and  assigns,  that,  not- 
^itlistanding  any  act,  deed,  matter  or 
™i«»fir  ^^^  oi^  permitted  by  the  defend- 
•■^^  o»  Pearson,  or  either  of  them,  to  the 
^^utix-^uy,  the  defendant  and  Pearson  had, 
^^  oxi.e  of  them  had,  good  right  to  grant, 
J^^^-ae  and  convey  the  hereditaments 
^®*^"^'by  conveyed,  with  the  appurten. 
5*^^^^»,  unto  and  to  the  use  of,  or  in  trust 
^^>  3^ammison,  his  heirs  and  assigns,  in 
j^^^^Xier  aforesaid,  according  to  the  true 
,  ^*^t  and  meaning  thereof.  And  that  it 
^*^ld  be  lawful  for  Janmiison  to  enter 
^^^^^^^''^  and  enjoy  the  said  hereditaments 
^^^'^hy  conveyed,  with  the  appurten- 
^^^^  and  to  receive  and  take  the  rents 
^^^  profits  thereof  for  his  and  their  own 
,J^|^  ^nd  benefit,  without  any  interruption 
p  ^tiisoever  from  or  by  the  defendant  or 
^j^^j^on,  or  either  of  them,  or  either  of 
^Ji*  heirs,  executors,  administrators  or 
^  ^^ns,  or  any  person  claiming  through 
in    trust    for  them ;    and  that    free 


^^^   clear,  or  otherwise,  by  the  defend- 

^  '^*'X^      Vila      ViAina       o-«'o/*n'f/M"a      nr*      orl-miTiia- 
J>  _._,     ^ 

A^Hi  and  against  all  estates,  titles,  liens. 


^,^^»    his    heirs,    executors    or    adminis- 
«^^tors,  well  and  sufficiently  indemnified 


^^Higes  and  incumbrances  whatsoever. 
^^^  Jammison  entered  upon  the  piece  of 
^^oond  so  conveyed  to  him,  hereinafter 


called  Jammison's  ground,  and  built  one 
dwelling-house  thereon  ;  and  in  July, 
184G,  sold  to  the  plain titr  a  portion  of 
the  ground ;  and  by  indenture  dated  the 
30th  of  July,  1846,  and  made  between, 
first,  Jammison;  second,  the  plaintiff; 
and  third,  A.  Spoor,  Jammison  directed, 
limited  and  appointed  that  the  said  por- 
tion and  all  his  estate,  title  and  interest 
therein,  should  firom  thenceforth  be  and 
enure  to  the  use  of  the  plaintiff,  his  heirs 
and  assigns  for  ever. 

In  August  following  the  plaintiff  pur- 
chased of  Jammison  the  remaining  por- 
tion of  Jammison's  ground;  and  by  in- 
denture dated  the  21st  of  August,  1846, 
and  made  between,  first,  Jammison ; 
second,  the  plaintiff;  and,  third,  Brignal, 
Jammison  directed  and  appointed  the 
said  remaining  portion,  with  the  dwell- 
ing-house so  built  thereon  by  him,  to  the 
plaintiff,  his  heirs  and  assigns,  for  ever* 
Ailer  the  purcbaHOS  tho  plaintiff  bnilt 
several  dwelling-houses  thereon,  which 
were  let  to  divers  tenants  at  an  aggregate 
rental  of  130Z. 

Soon  after  the  execution  of  the  agree- 
ment of  the  23rd  of  July,  1844,  Smith 
and  Sharp,  affecting  to  act  by  virtue  of 
and  under  the  authority  of  tho  same,  and 
in  conformity  with  the  terms  thereof, 
began  to  work  the  coal  therein  mentioned 
by  sinking  a  shaft  in  the  twenty-eight 
acres,  about  sixty  yards  cast  of  Jammi- 
son's ground. 

On  the  24th  of  Deoember,  1865,  the 
surface  of  Jammison's  ground  subsided, 
and  the  plaintitTs  houses  wore  greatly 
damaged.  After  the  damage  was  sus- 
tained, and  before  action,  notice  of  the 
damage  was  given  to  the  defendant,  and 
he  was  requested  to  indemnify  the  plain- 
tiff against  the  same,  but  he  refused.  The 
subsidence  of  Jammison's  ground,  and  the 
consequent  damage  to  the  plaintiff,  were 
caused  by  the  mining  operations  of  Smith 
and  Sharp,  carried  on  under  Jammison's 
ground  before  the  1st  of  July,  1846,  by 
virtue  of  the  agreement  of  the  23rd  of 
July,  1844. 

The  mining  operations  were  so  carried 
on  as  to  leave  under  Jammison's  gix)und 
underground  passages  or  "  workings " 
and  walls  or  pillars  of  unwrought  coal 
between  the  workings.    A  bed  of  |firA» 
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cla^  formed  tlie  floor  of  the  workings. 
Somo  of  the  walls  aod  pillars  wero  in 
existence  at  the  seTeral  times  in  this 
paragraph  hereafter  mentioned.  Between 
August  21,  1846,  and  Jnty  fi,  1847,  and 
between  July  6,  1847,  and  August  1, 
1848,  some  of  the  fire-clay  forming  the 
floor  of  the  workings  was  dng  ont 
and  taken  away  by  Smith  and  Sluirp  or 
by  persons  acting  nnder  their  authority. 
Before  the  clay  was  dng  ont  pieces  of 
coal  had  from  natural  causes  fallen  from 
the  aides  of  the  walls  or  pillars  npou 
the  floor  of  the  workings,  and  pieces 
of  the  coal  forming  the  sides  of  the 
walls  or  pillars  had,  from  natural  causes, 
become  broken  and  partially  detached 
from  the  walls  or  pillf^.  Some  of  these 
pieces  of  coal  were  carried  away  at  the 
times  when  the  olay  was  dng  oat  and 
carried  away  together  with  the  clay  by 
the  persons  engaged  to  dig  out  and  carry 
away  the  clay.  The  said  pieces  of  coal 
were  taken  and  carried  away  in  the  ordi- 
nary course  of  digging  out  the  clay,  and 
were  disposed  of  by  Smith  and  Sharp  in 
the  same  way  as  other  coal  taken  by  them 
under  the  agreement  of  July  23,  1844. 

None  of  the  operations  carried  on  be- 
tween August  21,  184G,  and  August  1, 
1848,  in  any  way  contributed  to  cause 
the  subsidence. 

Except  as  before  stated  there  is  no 
evidence  to  shew  that  the  defendant  autho- 
rised any  of  the  operations  carried  on  at 
any  time  under  Jammiaon's  ground,  or 
had  notice  of  any  operations  carried  on 
thereunder. 

The  writ  was  issued  July  0, 1867. 
The  first  count  of  the  declaration 
alluged  the  conveyance  of  the  27th  of 
October,  1845,  by  the  defendant  and 
Pearson  to  Jammison,  setting  out  the 
covenants  for  title,  quiet  enjoyment,  and 
indemnity  against  inonmliranccs,  that 
Jammison  entered  and  built  a  dwelling- 
honse,  and  by  the  two  deeds  of  the  30  th  of 
Jalyandthe21stofAnguBtl846,  appointed 
'wo  pioct-s  of  ground  and  the  house 
e  ptaintifT,  that  the  plaintiff  entered 
milt  houses  and  let  them,  that  all 
ditions,  &c.,  happened.  Breach  1. 
^neither  the  defendant  nor  Pearson, 
"'latanding  any  act,  deed,  matter  or 
^~-"  "T  permitted  by  the  defendant 


or  Pearson  to  the  contraiy,  had  good  right 
to  grant,   release  and   convey  the  raid 
hereditaments  in  manner  aforesaid  con- 
veyed with  the  appurtenances,  bnt  on  the 
contrary.  Smith  and  Sharp, — who  at  Uie 
time  of  the  making  of  the  deed  of  Octobn 
27, 1845,  and  thence  continually  until  the 
doing  wh&t  is  hereinafter  mentioned,  by 
reason  of  acta,  matters  and  things,  done 
and  permitted  by  the  defendant,  had  lawfnl 
right  and  title  to  do  what  is  herelnaAcr 
alleged  to  have  been  done  by  them,  and 
having   such  lawful  right  and    title  as 
aforesaid,  —  afterwards   and    whilst   the 
plaintiff  remained  and  continued  seised  of 
the  two  pieces  of  ground  conveyed  to  him 
entered  upon  the  mines  and  t^  seama  of 
coal  within  and  under  the  said   pieces, 
and  worked  and  carried  away  the  oo^ 
whereby   the   plaintiff  lost    the   coal  W 
worked  and  gotten,  and  the  surface  of  the 
two  pieces  subsided,  gave  way  and  wen     , 
let  down  with  the  said  houses  then  buflt  ^ 
thereon,    whereby  the   two  pieces    and^ 
houses  were  damaged   and  lessened  iiK» 
value,   and  the  plaintiff's  tenants  hav^r« 
been  obliged  to  quit  the  honsee,  and  tb».c; 
plaintiff  has  been  nnable  to  let  the  saiw^ 
for  a  long   time,  and   has  been  put  ti^t- 
expense  in  propping  them  up,   and    iiuc 
endeavouring    to    remedy   the    injnriec^. 
and  the  premises  are  of  muoh  less  vali^r  J 
to  the  plaintiff  thui  they  otherwise  wonC^ 
be,   and  he  hath  been  prevented  frorc^ 
Belling  the  same  for  so  lai^  a  price  •    q 
so  beneficially  as  he  otherwise  might  ^'mm  g 
done. 

Breach  2.  That  the  plaintiff  had  c- 
enjoyed  the  said  hereditaments  with^^^J 
intermption  from  the  defendant  or^     ^ 
sous  claiming  through  him,  but  on,^|;^. 
contrary  Smith  and  Sharp — to  whoiig>^|'*  ' 
defendant  had   before   the  eieonticir^f*  tf 
the  deed  of  the  27th  of  October,       y"  of 
demised  all  the  veins  and  seams  "^^  '^ 
within  and  nnder  the  said  two  P^    '  **«/ 
ground  (setting  out  the  lessees'    Jl^"^ 
of  the  memorandum  of  July  23,  l^i^** 
certain  interest  and  tenancy  whioi,  at  a* 
times  of  the  execution  of  tlie  gajfj  j  ^ 
and  of  the  doing  by  them  of  the  ^ 
thereinaf^r  mentioned  bad  '"oiexpiig^^ 
afterwards  and  after  the  said  two  pieeH 
of  ground  were  so  conveyed  to  the  p^ 
tiff  as  aforesaid,  and  whilst  the  pUotir 
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md  continaed  seised  of  the  said 
I  of  groimd  the  said  tenants 
b  interest  and  tenancy  right- 
ly the  procnrement  of  the  de- 
Ltered  npon  the  said  seams  of 
1  and  under  the  said  two  pieces 
and  got  and  carried  away  the 
rhereby  the  plaintiff  was  dam- 
1  breach  1. 

3.  was  similar  to  breach  2,  ex- 
it it  omitted  all  mention  of 
d  Sharp  or  the  demise  to 
illeged  that  "the  defendant  and 
u8  and  other  persons  then  claim- 
^h  the  defendant  by  the  pro- 
>f  the  defendant  entered  upon 

of  coal  and  also  certain  clay 
1  under  the  said  two  pieces  of 
ad  got  and  carried  away  the 
ind  clay  whereby  the  plaintiff 
aid  coal  and  clay''  and  was 
as  in  breach  1. 

4.  was  similar  to  breach  2, 
t  instead  of  the  allegation  that 

Sharp  worked  under  the  plain- 
pieces,  it  alleged  that  afber  the 
e  to  the  plaintiff  and  whilst  he 
seised  of  the  ground  and  houses 
d  to  have  the  same  supported  by 
ng  lands,  Smith  and  Sharp  by 

their  tenancy  rightfully,  &c., 
pon    the    lands  adjoining  the 

two  pieces  and  worked  and 
ay  the  coal  under  the  said  ad- 
ids,  and  deprived  the  plaintiff's 
I  of  support  from  the  said  ad- 
ids  whereby,  &c, 

5.  was  similar  to  breach  4,  ex- 
t  omitted  all  mention  of  Smith 
p  or  the  demise  to  them,  and  al- 
«  "  the  defendant  and  his  ser- 
.  other  persons  then  claiming 
he  defendant  by  the  procure- 
le  defendant "  entered  and  car- 

the  coal,  &c, 

6.  alleged  that  the  plaintiff  had 
)d  free  and  clear,  &c.,  but  that 
lant  had  notice  of  breaches  2 
d  was  requested  to  indemnify 
iff  against  the  said  estates,  titles, 
ges  and  incumbrances  so  created 
ifendant  and  in  breaches  2  and 
ed,  but  refused. 

ond  count  alleged  the  convcy- 
}otober  27,  1845,  July  30  and 


August  21, 1846,  and  the  building,  as  in 
the  first  oount,^and  averred  that  the  de- 
fendant knowingly  sold  and  conveyed,  and 
procured  to  be  conveyed  to  Jammison,  his 
appointees,  &o.,  the  pieces  of  ground  for 
the  purpose  of  houses  and  buildmgs  being 
built  thereon;  that  all  conditions,  &c., 
were  performed,  yet  the  defendant  broke 
his  covenant  in  manner  and  form,  and  the 
plaintiff  sustained  damage  of  which  the 
defendant  has  had  notice,  and  refused  to 
indemnify  the  plaintiff  as  in  the  first 
count  mentioned. 

The  question  for  the  Court  was  whether 
on  the  facts  in  the  case  the  plaintiff  was 
entitled  to  maintain  the  action  in  respect 
of  all  or  any  of  the  causes  of  action 
alleged  in  the  declaration. 

If  the  judgment  of  the  Court  should  be 
in  i^ELVour  of  the  defendant  on  that  ques- 
tion the  verdict  was  to  be  entered  for 
him ;  if  in  favour  of  the  plaintiff  it  was 
to  be  referred  to  an  arbitrator  to  assess 
the  damages  which  the  plaintiff  might  be 
entitled  to  recover,  and  the  verdict  was 
to  be  entered  accon^g  to  the  arbitrator's 
award  on  terms  agreed  on. 

The  case  was  argued  on  June  7,  1871, 
before  Kelly,  C.B. ;  Martin,  B. ;  Bram- 
well,  B. ;  and  Cleasby,  B.,  by  Heath 
(Manisty  with  him),  for  the  plaintiff,  and 
by  QtMtn  (Kemplay  with  him)  for  the 
defendant,  but  the  arguments  not  having 
been  concluded  it  was  again  argued, 
on  Nov.  13,  14,  15,  1871,  by  the  same 
counsel,  before  Kelly,  C.B. ;  Bramwell,  B. ; 
Channell,  B.  (1)  ;  and  Cleasby,  B.  The 
arguments  sufficiently  appear  from  the 
judgments.  Besides  the  cases  there  re- 
ferred to— 'Baasett  v.  Nosworthy  (2)  and 
Nicklin  v.  Williams  (3)  were  cited. 

Our,  adv.  vuU, 

The  case  having  been  afterwards  by 
order  of  the  Court  and  by  consent  referred 
back  to  the  arbitrator  that  he  might  find 
certain  facts  specifically,  he  found  the 
following  facts  in  November,  1872,  which 
were  submitted  to  the  Court : — 

The  mining  operations  which  are  found 

(1)  Channell,  B.,  died  before  judgment  was 
delivered. 

(2)  2  Tudor's  L.  Cas.  Eq.  1. 

(3)  10  Exch.  Kep.  250;  B.  c.  28  Law  J.  Bep« 
(n.s.)  Ezch.  385. 
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to  have  been  carried  on  before  Jnly  1, 
1846,  were  so  carried  on  before  the  con- 
veyance to  Jammison  and  the  date  of 
the  covenants,  and  they  ceased  in  Sep- 
tember, 1845. 

Jammison,  before  the  agreement  of 
sale  to  him  made  in  October,  1845,  was 
shewn  and  went  into  the  workings  where 
the  operations  had  been  carried  on  nnder 
Jammison's  gronnd,  and  knew  that  they 
had  been  carried  on  by  Smith  and  Sharp, 
but  there  is  no  evidence  to  shew  that 
he  at  any  time  knew  anything  abont  the 
right  of  Smith  and  Sharp  to  carry  on 
the  operations,  or  about  their  title  to  the 
coal  removed  by  the  operations,  or  that 
he  had  at  any  time  any  knowledge  or 
notice  of  the  lease  to  them. 

The  plaintiff  heard  of  the  mining  opera- 
tions and  of  the  lease  to  Smith  and  Sharp 
for  the  first  time  after  the  subsidence,  and 
before  such  subsidence  he  had  no  notice 
or  knowledge  of  the  operations  or  lease. 

By  the  mortgage  to  Pearson  of  April  4, 
1845,  th'e  defendant  covenanted  with 
Pearson,  his  executors,  administrators 
and  assigns  for  quiet  enjoyment,  and  free- 
dom from  incumbrances,  and  for  further 
assurance. 

The  price  of  121,  would  not  have  been 
an  adequate  price  for  Jammison's  ground 
if  the  coal  below  the  surface  had  re- 
mained unworked,  and  had  been  included 
in  the  purchase. 

A  portion  of  the  walls  and  pillars  of 
coal  mentioned  in  the  case  still  remain 
under  Jammison's  ground. 

Save  as  aforesaid  there  existed  no  facts 
either  in  respect  of  the  state  of  the  pro- 
perty or  the  title  thereto  or  otherwise,  to 
make  it  the  duty  of  Jammison  or  the 
plaintiff  to  enquire  whether  any  authority 
to  work  the  mines  had  been  created  by 
the  owners  of  the  land,  or  to  enquire 
what,  if  anything,  had  been  done  under 
such  authority. 

On  January  31,  1874,  the  foUowing 
judgments  were  read : — 

Cleasby,  B. — The  question  in  this  case 
is,  whether  the  defendant  is  liable  to  the 
plaintiff  upon  a  covenant  given  by  him 
to  one  Jammison  and  his  appointees  for 
title,  for  quiet  enjoyment,  and  for  indem- 
nity. 


The  plaintiff  had  bought  two  pieces  of 
land  of  one  Jammison  in  1846.  Jammi- 
son had  bought  the  land  of  the  defend- 
ant, and  the  defendant  had  entered  into 
the  usual  covenants  for  title  and  quiet 
enjoyment,  and  there  was  also  a  covenant 
to  indemnify.  The  plaintiff  saed  the  do- 
fendant  upon  these  covenaniay  and  we 
disposed,  in  the  course  of  the  argument, 
of  the  objection  that  the  plaintiff  ooold 
not  sue  on  these  oovenante  by  reason  of 
his  being  only  an  appointee  of  Jammison, 
and  not  an'  assignee,  holding  that  in  €tna 
case  the  plaint^  could  sue  upon  the  co- 
venant, if  there  was  a  breach  of  which  he 
could  take  advantage. 

The  declaration  sets  forth  a  good  cause 
of  action.     It  alleges  that  the  plaintiff 
became  the  purchaser  of  certam  land 
(which  would  of  course  include  any  coal 
or  other  mineral  underneath  it),  and  that 
the  defendant  had  made  covenants  with 
the  plaintiff's  vendor  and  his  appointees 
for  title,  quiet  enjoyment,  and  to  indem- 
nify from  certain  damages;  and  it  far- 
ther alleges  that  after  the  plaintiff  pur- 
chased, certain  persons,  lawfuUy  entitled 
under  a  lease  derived  from  Uie  defend- 
ant, entered  upon  the  mines  and  worl 
them,  and  took  the  plaintifi^s  coal, 
that  by  reason  of  the  coal  being  so  taki 
and  removed,  the  land  of  the  plaintiQ^. 
subsided,  and  a  house  built  upon  it 
greatly  damaged. 

But  the  facts  as  found  by  the 
entirely  displace  this  cause  of  action 
my  opinion.     It  appears  that  all  the 
under  the  plaintiff's  land  had  been  worl 
out  before  Jammison  sold  to  the 
tiff,  and  not  only  before  Jammison  soW. 
but  before  he  bought,  and  before  the 
venant  sued  on  was  entered  into, 
also    appears   that  Jammison  when 
bought,  had  been  through  the  world 
and  knew  that   the  coal  had  been 
worked   out.      The  plaintiff   bought 
Jammison  the  land,  and  all  his  rig 
title  and  interest  in  it ;  he  therefore  nev*^ 
purchased  any  of  the  coal,  but  only 
land  without  the  coal,  and  the 
apply  only  to  what  was  the  subject- 
ter  of  purchase;   and  therefore  there 
no  breach  of  covenant  for  title,  by 
that  the  coals  had  been  removed. 

Nor  is  there  any  breach  of  the 
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:i  for  quiet  enjoyment  by  reason  of 
taking  the  coals  a^  the  time  when  they 
e  taken.  And  it  also  seems  to  me 
^gz^oaaible  to  say  that  there  is  a  breach 
^&he  covenant  for  quiet  enjoyment  by 
of  the  subsidence  of  the  house  in 
.sequence  of  the  previous  removal  of 
coaL  This  subsidence  of  the  house 
necessary  consequence  of  the  condi- 
of  the  property  boug}it  by  the  plain- 
and  may  have  been  partly  caused  by 
additional  pressure  caused  by  build- 
on  the  ground.  It  is  not  any  inter- 
by  any  person  with  the  plaintiff's 
oyment,  nor  the  consequence  of  any 
11  interference, 
or  is  there  any  breach  of  the  cove- 
i  to  indemnify,  because  there  is  no 
to  the  plaintiff's  interest  in  the 
^  caused  by  any  estate  existing  in  the 
•d  at  the  tmie  of  the  purchsBe.  This 
an  action  for  wrongfully  depriving 
plaintiff's  land  of  the  support  of  the 
vjaoent  minerals.  If  it  was,  qucs- 
of  law  might  arise  as  to  which  the 
^  of  Backhouse  v.  Bonomi  (5),  ra- 
te upon  the  argument  of  this  case, 
;lit  be  an  important  authority ;  but  it 
no  bearing  upon  the  case  as  it  stands. 
^B^^^^Btions  of  fact  would  also  arise  which 
**^^^  case  leaves  undecided,  for  example, 
J^^^-«ther  the  removal  of  the  support  can 
said  to  be  the  act  of  the  defendant,  who 
Xr  signed  the  agreement  for  Granger. 
"^Jhere  are  breaches  connected  with  the 
king  of  the  adjoining  mine,  bat  these 
^as  admitted  are  out  of  the  case.  The 
y^^^fceidenoe  was  caused  wholly  by  the  coaJ 
'^-ng  removed  under  the  plaint^'s  land, 
^t  was  contended  that  the  subsistence 
the  lease,  or,  more  properly  speaking, 
fieu^t  that  the  twenty-five  years  men- 
ned  in  the  agreement  had  not  expired, 
the  agreement  of  itself  an  incum- 
and  that  the  plaintiff  is  entitled 
all  events  to  nominal  damages.  In- 
pendent  of  the  objection  of  the  variance 
^ween  the  statement  of  the  breach  and 
s  proof,  I  cannot  think  that  if  such 
lease  or  agreement  was  at  an  end  as 
as  regards  the  coals  under  tho  plain- 
's land,  it  can  make  any  difference 


<5)  9  HX.  Cas.  503 ;  s.  c.  34  Law  J.  Rep. 
jl)  QJ3. 181. 
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that  under  the  same  document  the 
lessees  are  winning  coal  under  different 
land.  It  might  be  a  mile  off,  and  how 
can  the  accidental  circumstance  of  all  the 
coal  under  distant  land  being  worked  out 
or  not  being  worked  out  detehnine  whe- 
ther the  plaintiff  has  a  cause  of  action  ? 
It  is  true  the  agreement  gives  the  lessees 
tho  privilege  of  doing  certain  things  upon 
the  surface  necessary  for  the  working  the 
colliery,  and  if  it  appeared  that  any  such 
thing  was  or  could  be  necessary  to  be 
done  upon  the  land  of  the  plaintiff,  there 
might  be  some  ground  for  regarding  the 
pendency  of  the  agreement  as  an  incum- 
brance. The  same  remark  applies  to  any- 
thing which  the  lessees  were  authorised 
to  do  under  ground  besides  taking  the 
coal.  The  seams  of  coal,  and  not  the 
space  occupied  by  the  coal,  form  the 
subject-matter  of  the  agreement;  and 
although  as  long  as  any  portion  of  the 
seams  of  coal  are  unworked,  the  agree- 
ment or  lease  is,  properly  speaking,  sub- 
sisting, yet,  in  the  absence  of  any  such 
statement  as  I  have  mentioned,  it  certainly 
appears  to  mo  that  it  would  be  an  unrea- 
sonable conclusion  that  it  subsisted  as  to 
the  plaintiff's  land  in  any  sense  to  make 
it  an  incumbrance  upon  it  in  respect  of 
which  even  nominal  damages  could,  upon 
the  facts  stated,  be  recovered. 

If  the  taking  of  fire-clay  in  1848  could 
be  regarded  as  a  breach  of  the  covenant 
for  quiet  enjoyment  (and  in  my  opinion, 
it  was  unlawful  and  could  not  be  regarded 
as  such  breach),  the  statute  of  limitations 
would  be  an  answer.  And  there  was  no 
damage  caused  by  it  so  as  to  make  it  the 
subject  of  the  covenant  to  indemnify.  In 
reality,  if  fire-clay  worth  working  had 
been  found  (as  the  lease  already  granted 
was  only  a  lease  of  the  coal  mme),  it 
would  have  been  an  addition  to  the  value 
of  the  plaintiff's  property,  as  a  fresh  lease 
from  him  would  have  been  required  to 
work  it. 

If  the  existence  of  the  lease  could  (con- 
trary to  my  opinion  abeady  expressed), 
be  regarded  as  a  breach  of  the  covenant 
for  title  by  reason  of  its  being  an  incum- 
brance, which  diminished  the  value  of  the 
property,  then  this  breach  was  complete 
in  Jammison's  time.  A  man  must  be  taken 
to  know  what  the  property  is  which  he 
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bnys  unless  some  deception  is  practised 
upon  him,  for  which  here  there  is  no 
pretence.  The  condition  of  the  land  must 
liavo  been  known,  and  the  cause  of  action 
(if  any)  in  respect  of  this  supposed  diminu- 
lion  of  value  complete  in  Jammison,  and 
the  plaintiff  cannot  enforce  it.  It  should 
bo  observed  that  the  claim  here  is  not  upon 
the  breach  of  a  covenant  for  further  assu- 
rance, as  to  which  the  cause  of  action  would 
arise  upon  the  further  assurance  lawfully 
demanded  being  refused. 

In  my  opinion  there  is  no  foundation  for 
this  action.  I  think  the  plaintiff  bought  a 
piece  of  land,  the  coal  having  been  pre- 
viously taken  from  underneath  it.  He 
took  no  covenant  to  protect  him  against 
its  subsiding,  and  therefore  must  bear  the 
consequence.  Such  a  covenant  would 
probably  have  enhanced  the  price  he  had 
to  pay. 

Bramwell,  B. — I  entirely  concur  in  the 
judgment  of  my  brother  Gleasby,  but 
wish  to]  add  wnat  follows. — There  is  a 
variance  between  the  declaration  and 
proof  as  to  the  breach  of  the  covenant  for 
quiet  enjoyment.  That  breach  is  that 
the  plaintiff  has  not  enjoyed,  and  on  the 
contrary.  Smith  and  Sharpo  to  whom  de- 
fendant had  demised,  after  the  conveyance 
to  the  plmntiff  rightfully  entered  and  took 
the  coal.  This  is  untrue.  The  defendant 
did  not  demise  to  Smith  and  Sharpe,  and 
they  did  not  enter  and  take  coal  after  the 
conveyance  to  the  plaintiff.  I  think  this 
variance  ought  not  to  be  amended.  If  the 
facts  were  truly  stated,  the  plaintiff  would 
at  the  outside  only  be  entitled  to  nominal 
damages  on  this  breach,  supposing  the 
taking  of  the  few  loose  pieces  of  coal  were 
a  breach.  The  arbitrator  offered  to  amend 
on  terms  which  the  plaintiff  refused,  and 
now  after  all  the  expense  and  trouble  of 
the  cause,  he  asks  on  the  hearing  of  the 
argument  for  an  amendment.  I  think  wo 
ought  in  our  discretion  to  refuse  it. 

I  think  there  is  no  variance  as  to  the 
breach  of  covenant  for  title.  The  breach 
is  that  the  defendant  had  not  title  when 
ho  entered  into  the  covenant,  theincoirect 
statement  is  in  the  alleged  consequence, 
in  the  per  quod,  viz.,  that  Smith  and 
Sharpe  entered  and  took  coal,  while  the 
plaintiff  was  the  owner.     This  is  an  alle- 


gation of  special  damage,  resnlting  finom 
the  breach,  which  bein^  untnily  stated 
the  plaintiff  ooald  not  prove ;  the  breach, 
however,  remains  and  is  correctly  stated. 
But  assuming  the  breach  to  be  oorrectly 
stated  and  proved,  I  am  of  opinion  that 
the  statute  of  limitations  is  a  bar  to  it.  It 
was  completed,  if  it  ever  existed,  at  the 
time  the  deed  was  executed.   If  Jammison 
had  recovered  on  it,  or  released  it,  no 
further  action  on  it  could  have  been  main- 
tained by  him,  nor  consequently  by  his 
assignee.     It  is  not  what  is  called  a  con- 
tinuing breach,  any  more  than  not  paying 
money  is  a  continuing  breach.     The  cove- 
nant remains  broken,  indeed,  bat  broken 
once  and  for  all.    In  the  case  of  a  cove- 
nant to  repair,  the  breach  is  continuing, 
because  the  covenant  is  broken  afrew 
every  day  the  premises  are  out  of  repair. 
And  where  an  action  is  brought  for  bx«ach 
of  such  covenant)  the  plaintiff  does  not 
recover  the  value  of  the  repairs,  becanse 
ho  may  recover  again  if  the  want  of  repair 
still  continues.     Nothing  like  that 
as  to  this  covenant.    If  the  words  of  th< 
breach  arc  looked  at,  it  will  be  seen  thBP\ 
they  are,  that  neither  the  plaintiff  nor^ 
Pearson  had  good  title,  but  on  the 
trary  (and    this    is  the   breach)  fimit^  M  _  -^l 
and  Sharpe  at  the ,  time  of  the  making  » 
the  deed  and  thence  continually  had 
&c.    It  is  true  that  the  Court  in  Kingd^ 
V.  Nottle  (6),   speak  of  the  breach 
continuing   breach.    Oddly    enough  t 
breach  assigned  there  is  express  that 
defendant  at  the  time  of  the  execution  of 
inde^itnre  was  not  seised,  &c.     But 
Court  having  in  the  previous    case 
Kingdon  v.   Nottle    (7),    held  that 
executrix  could  not  maintain  an  actio; 
this  covenant  now  hold  that  the  real 
prcscntative  can,  and  it  is  in  rcferem 
this  that  they  use  the  language  I  mentr 

Baclzhaiise  v.  Bottomi  (5),  has  in 
judgment  no  bearing  on  this  case.    I 
claim  to  be  well  acquainted  with  the 
decidendi  of  that  case  in  the  ~ 
Chamber.     It   was  an   action    of 
There  was  neither  damnum  nor  inj 
till  the  plaintiff's  land  was  affected. 
excavations  were  not  tortious  at  the 
they  were  made,  and  never  would 


(6)  4  M.  &  S.  53. 
(7)1 


M.  ^  S.  355,  and  see  p.  366  per  Lo 
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become  bo,  had  those  who  made  them 
prevented  their  consequences  reaching 
the  plaintiff's  land. 

Oi  course  the  statute  of  limitations 
would  apply  to  any  breach  of  covenant 
for  quiet  enjoyment,  which  took  place 
twenty  years  before  suit.  The  sixth 
breach  and  last  count  follow  the  fate  of 
the  second  count.  Moreover,  no  damni- 
ficaiion  from  the  breach  alleged  is  shewn. 

For  these  reasons  as  well  as  for  those 
given  by  my  brother  Gleasby,  I  think  our 
judgment  should  be  for  the  defendant. 

Krllt,  C.B. — Several  questions  arise 

30  this  case  of  which  the  first  in  order 

spears  to  be,  whether  the  grant  of  what 

-lias  been  termed  the  lease  or  uie  agreement 

^or  a  lease  by  Granger  to  Smith  and 

fiharpe,  on  the  23rd  of  July,  IS^^,  was  a 

Isreach  of  the  covenant  for  title  by  the 

ciefendant  to  the  plaintiff,  upon  which  this 

^M^ion  is  founded.     The  words  of  this 

a^^reement  reserving  an  annual  rent  of 

&OZ.f  commencing  from  the  1st  of  July 

'^lien  last  past)  make  it  to  operate  as  a 

I^r^esent  demise,  and  it  was  so  acted  on  by 

Sxxaith  and  Sharpe,  who'  entered  upon  and 

beg^an  to  work  the  mines  shortly  after  the 

*^^kt«  of  the  grant,  and  this  agreement, 

^l^ioh  I  shall  hereafter  call  the  lease,  con- 

>^xiied  in  force  for  twenty-five  years,  that 

t4>  say  nnta  the  1st  of  July,  1869.    The 

^n^tmmentwas  sigpied  by  the  defendant 

?5L    these  terms:  "For  T.   C.   Granger, 

^V^aiiam  Green." 

rrhe  first  objection  of  the  defendant  is 

^^^t  the  granting  of  this  lease  (assuming 

^«^H.t  it  constituted  an  incumbrance  on  the 

*^Hd  conveyed  to  Jammison  and  by  him  to 

^^e  plaintiff,  and  in  respect  of  which  the 

^^<^Venant  for  title  was  entered  into),  was 

^5p^  the  act  of  the  defendant,  but  that  of 

^p^^anger  alone.     The  position  of  the  de- 

rlpx^dant  in  respect  of  this  land  was  pecu- 

*^*i*,  for  Granger,  who  was  the  real  and 

^^^Heficial  owner,  executed  a  conveyance 

^■^  it  to  the  defendant  in  1842,  purporting 

^^  be  a  deed  of  sale  of  the  fee  simple  in 

■oixBideration  of  the  sum  of  740Z.     Bat  it 

^^a  agreed  between  the  defendant  and 

^<^anger,  that  the  defendant  shoald  have 

^    beneficial   interest  in  the   land,  but 

^t  he  should  hold  it  for  the  benefit  of 

v^^nger,  and  axKK)rdingly  Granger  appears 
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to  have  treated  the  property  as  his  own, 
and  to  have  leased  the  mines  to  Smith  and 
Sharp,  in  consideration  of  rents  payable 
to  himself  to  his  own  use.  It  might  have 
been  doubtful  whether  this  act  of  Grranger 
would  have  been  a  breach  of  covenant  by 
the  defendant,  but  the  words  of  the  cove- 
nant being — "  Notwithstanding  any  act, 
deed,  matter  or  thing  done  or  permitted 
by  him  the  said  W.  Green,"  I  think, 
looking '  to  the  interest  he  himself  pos- 
sessed, that  by  signing  this  instrument  for 
Granger,  he  permitted,  and  sanctioned  or 
affirmed  the  grant  of  the  lease  to  Smith 
and  Sharp  within  the  meaning  of  the 
covenant ;  and  inasmuch  as  this  lease  con- 
tinued in  force  until  and  at,  and  long 
after  the  conveyances  to  Jammison  and 
the  plaintiff,  and  conferred  a  right  upon 
Smith  and  Sharp  to  enter  into  and  work 
the  mines,  and  which  right  they  exercised, 
I  am  of  opinion  that  it  may  be  treated  as 
a  lease  by  the  defendant  himself,  that  it 
constituted  a  breach  of  the  covenant  for 
title,  and  an  incambrance  upon  the  land 
so  conveyed,  and  did  not  cease  so  to 
operate  until  the  expiration  of  the  term 
in  1869. 

The  property  had  been  mortgaged  to 
one  Boyd,  in  December,  1842,  and  tho 
mortgage  having  been  afterwards  paid 
off,  it  was  again  mortgaged  to  George 
Pearson,  who  became  a  pwty  to  the  con- 
veyance to  Jammison,  and  in  July  and 
August,  1846,  Jammison  conveyed  by 
appointment  to  the  plaintiff,  who  there- 
upon, as  contended  by  him,  became  en- 
titled to  the  benefit  of  the  covenant  as 
assignee.  It  was  indeed  objected  by  the 
defendant  that  the  plaintiff  having  taken 
the  estate  by  way  of  appointment  only, 
was  not  an  assignee  in  law  of  the  cove- 
nant, and  for  this  the  case  of  Boach  v. 
Wadham  (8)  was  cited  ;  but  wo  intimated 
in  the  course  of  the  argument^  that,  look- 
ing to  the  terms  of  the  conveyance  to 
Jammison  and  the  plaintiff,  respectively, 
that  case  was  not  applicable  to  the  pre- 
sent, and  that  the  benefit  of  the  covenant 
passed  to  the  plaintiff  as  assignee. 

Smith  and    Sharp  proceeded  to  work 

the  mines,  and  continued  their  operations 

until  the  month  of  August,  1848  ;  and  on 

the  24th  of  December,  1865,  the  surface 

(8)  6  East,  289. 
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of  the  grormd  belonging  to  the  plaintiff 
snbsid^,  and  seyeral  honses  which  had 
been  built  npon  the  land  and  which  were 
let  at  rents  amounting  to  130L  a  year, 
wore  subverted  and  greatly  damaged,  and 
this  action  is  brought  to  recover  the 
amount  of  the  damage  sustained  by  the 
plaintiff,  to  be  ascertained  by  an  arbitra- 
tor. It  appears,  however,  that  the  work- 
ing of  the  mines  which  occasioned  the 
subversion  of  the  houses  in  1865,  was 
complete  before  the  1st  of  July,  1846, 
when  the  plaintiff  became  the  owner  of 
the  land.  Certain  other  operations  took 
place  between  July,  1846,  and  August, 
1848,  but  these  were  substantially  con- 
fined to  the  taking  of  fire-clay  to  which 
Smith  and  Sharp  were  not  entitled  under 
the  lease,  and  in  respect  of  which  there- 
fore the  defendant  would  incur  no  liabi- 
lity. But  as  late  as  1848,  the  lessees  also 
took  away  some  small  fragments  of  coal 
which  had  faUon  from  the  sides  or  the 
walls  of  tho  mine,  and  for  which  and  for  the 
entry  into  the  mine,  although  the  coal 
Ro  taken  was  of  no  appreciable  value,  the 
plaintiff  claims  at  least  nominal  damages. 

Upon  these  facts  five  questions  arise:— 

1st.  Is  the  plaintiff  entitled  to  recover 
the  amount  of  the  damage  arising  from 
the  subsidence  which  has  been  caused  by 
the  working  of  tho  mines  before  he  became 
entitled  to  the  land  ? 

2nd.  Is  he  entitled  to  recover  damages 
for  the  entering  into  the  mines,  and  the 
taking  of  the  coal  between  August,  1846, 
and  August,  1848,  after  his  title  to  the 
land  had  commenced  P 

3rd.  Is  the  statute  of  limitations  a  bar, 
the  working  of  the  mines  which  caused 
the  subsidence  having  been  complete  by 
the  Ist  of  July,  1846,  and  before  the 
plaintiff  was  possessed,  and  the  action  not 
having  been  commenced  until  the  6th  of 
July,  1867  ? 

4th.  And  the  declaration  alleging  the 
working  of  the  mines  to  have  taken  place 
wMlo  tlie  jplmniiff  was  the  owner  of  the  Ian  J, 
whereas  the  working  which  caused  the 
subversion  of  the  houses,  as  before  ob- 
served, was  complete  before  the  date  of 
his  conveyance,  1st  of  July,  1846 — is 
this  a  fatal  variance  as  far  as  respects  the 
damages  claimed  for  the  subversion  of 
the  houses  ? 

5th.  Was  the  lease  a  continuing  broach 


of  covenant  until  its  expiration  o 
1st  of  July,  1869,  and  is  tibe  pk 
therefore  entitled  at  least  to  no 
damages  by  reason  of  the  existence  < 
lease,  or  of  the  entry  into  the  mini 
the  taking  of  fragments  of  coal  in 
and  so  within  the  twenty  yeaars,  i 
either  the  covenant  for  title  or  fbr 
enjoyment.  The  first,  third,  and  f 
questions,  and  the  second  and  fifU 
be  considered  together. 

Upon  the  firs^  third,  and  fourth 
tions  the  plaintiff  claims  sabet 
damages  by  reason  of  the  subsidei 
his  land  and  the  falling  of  his  h 
which  took  place  in  the  year  1865 
withstanding  the  fact  found  bj 
arbitrator  that  the  working  of  the  ] 
before  the  plaintiff's  title  to  the 
accrued  in  1846,  was  the  canaexO 
subsidence,  and  that  such  working  < 
mines  was  more  than  twenty  yean  1 
the  commencement  of  this  suit. 
insisted,  however,  that  the  plaini 
precluded  even  from  raising  thia  qni 
by  the  terms  of  his  declaration,  wiii< 
assigning  the  breach,  expressly  a 
that  Smith  and  Sharp,  "  afietwiudi 
whilst  the  plaintiff  remained  and  ami 
seised  of  the  said  two  pieces  of  grom 
conveyed  to  him  as  aforesaid  eniered 
the  mines  and  seams  of  coal  withim 
under  the  plaintiff^ s  ground^  and  wo 
won,  got  and  carried  away  the  said 
whereby  the  plaintiff  lost  the  said 
and  the  surface  of  the  said  two  piei 
ground  subsided  with  the  said  h 
then  built  thereupon."  This  avemu 
that  the  working  of  the  mines,  the 
of  the  subversion  of  the  houses,  took 
while  the  plaintiff  was  seised  of  the 
whereas  the  fact  found  by  the  arfail 
is  that  it  was  complete  before  the  pli 
became  entitled  to  the  land.  And 
as  setting  forth  the  very  cause  of  a 
of  which  the  plaintiff  complains^ 
material  variance,  and  fittal  to  thi 
essential  part  of  the  plaintiff^s  olaim 
application  was  made  to  us  to  amen 
declaration  by  striking  out  the  alleg 
that  the  working  took  place  whih 
plaintiff  was  possessed.  But  it  wasi 
by  the  counsel  for  the  defendant^  an 
mitted,  that  upon  a  similar  amplio 
during  the  arbitration  the  defianoanl 
willing  to  consent  to  an  amendment 
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payment  by  the  plamtifTof  the  costs  of  the 
action  and  the  arbitration  theretofore  in- 
curred, and  that  this  was  refused  by  the 
plaintiff.    Upon  these  grounds  my  learned 
brethren  are  of  opinion  that  we  ought  not 
now  to  allow  the  amendment.    I  must 
say  that  the  refusal  during  the  arbitration 
and  the  mistake  itself  in  the  pleadings 
being  the  acts  of  the  legal  advisers  of  the 
plaintiff,  and  not  his  own,  I  should  have 
been  disposed    npon    payment    by    the 
plaintiff  of  all  costs  incurred  up  to  the 
present  time,  even  now,  to  permit  him  to 
amend;  but  the  majority  of  the  Court 
being  of  a  contraiy  opinion,  the  amend- 
ment cannot  be  made ;  and  I  concur  with 
tbe  rest  of  the  Court  in  thinking  that  the 
Tiriaace  is  fatal.    Although,  therefore,  I 
Am  of  opinion  on  the  ground  hereafter 
istated  that  the  plaintiff  is  entitled  to 
j'odgment  npon  tne  breach  of  the  cove- 
^lants  for  titie  and  fer  quiet  enjoyment, 
"^rith  nominal  damages,  I  agree  that  there 
2nii8t  be  judgment  for  the  defendant  in 
pect  ox  all  other  damages  claimed, 
.t  ia  Tinnecessary,  therefore,    to  pro- 
aa  opinion  on  the  chief  question  in 
case ;  but  as  a  Court  of  Appeal  may  hold 
yariance  immaterial  or  may  strike  out 
words  which  constitute  the  variance,  I 
it  ru^ht  to  observe  that,  looking  to 
case  oi  Backhotise  v.  Bonomi,  in  tbe 
chequer  Chamber  (9),  and  the  House 
[^   Lords  (10),  but  especially  to  the  judg- 
^  pronounced  by  Willes,  J.,  in  the 
cheqner  Chamber,   I  think  that  the 
e  cause  of  action  in  this  case  is  the 
ce  of  the  land,  and  the  conse- 
destruction  of  the  houses  in  1865 
that  therefore  the  statute  of  limita- 
ia  no  bar ;  and  thafc  such  subsidence 
its  results  being  caused  by  acts  law- 
^^^    _y  done  by  the  lessees  under  the  lease, 
-^^tiicli  lease  was  a  breach  of  the  covenants 
the  defendant,  he  is  responsible  for  the 
_     done,  and  but  for  the  variance 
Ould  be  liable  for  that  damage  in  this 


XJpon  the  second  and  fiflh  questions 
Mn  of  opinion  that  this  action  is  main- 
'^^lable  upon  the  covenant  for  title,  in 
of  the  existence  of  the  lease  until 


^)  £.  B.  &  E.  646;  8.  c.  28  Law  J.  Bep.  (v.s.) 
'•  S78. 
10)  H.  L.  503 ;    b.  c.  34  Law  J.  Hep.  (n.s.) 


1869,  and  upon  the  covenant  for  quiet 
enjoyment  by  reason  of  the  entering  into 
the  mine  and  taking  away  the  fragments 
of  coal  between  July,  1847,  and  August, 
1848. 

There  is  a  distinction  between  the  cove- 
nant for  title  and  that  for  quiet  enjoyment. 
The  covenant  for  title  is  broken  by  the 
existence  of  an  adverse  title  in  another, 
as  in  this  case  by  the  lease;  its  mere 
existence  rendering  the  land  of  less  value. 
The  covenant  for  quiet  enjoyment  is 
broken  only  when  the  covenantee  is  dis- 
turbed, as  in  this  case  by  the  entry  into 
the  mine  and  the  taking  the  fragments 
of  coal  in  1848.  The  deed  of  purchase 
having  conveyed  to  Jammison,  and  after- 
wards to  the  plaintiff,  the  mines  under 
the  land  iisque  ad  cmitrmn,  as  well  as  the 
land  itself,  the  covenant  of  the  defendant 
was  that  he  had  good  title  to  the  mines; 
that  covenant,  1  think,  was  broken  as 
soon  as  it  was  made,  by  reason  of  his 
having  before  become  party  to  a  lease  of 
the  mmes,  which  lease  was  then  in  force. 
It  was  a  covenant  running  with  the  land, 
and  a  continuing  covenant,  and  the  breach 
of  it  by  means  of  the  lease  was  a  con- 
tinuing breach ;  and  althongh  the  plaintiff 
might  have  sued  upon  it  upon  his  becom- 
ing possessed,  and  might  have  recovered 
the  damages  he  had  sustained  (if  any) 
by  reason  of  the  breach,  he  was  not  bound 
to  do  so,  and  I  am  of  opinion  that  he 
continued  entitled  to  sue  for  any  damage 
afterwards  sustained  whenever  any  such 
should  have  resulted  from  the  breach; 
and  finally,  that  if  the  statute  of  limita- 
tions apply  at  all  to  covenants  for  title, 
the  time  of  limitation  does  not  necessarily 
begin  to  run  from  the  making  of  the 
covenant,  or  of  a  lease  which  is  a  breach 
of  the  covenant,  and  that  it  is  no  bar  as 
long  as  the  lease  continues  and  any 
damage,  nominal  or  substantial,  is  or  may 
be  sustained.  I  do  not  understand  it  to 
be  questioned  that  the  conveyance  passed 
the  mines  as  well  as  tbe  land  to  the 
plaintiff,  nor  that  a  covenant  for  title 
runs  with  the  land,  nor,  therefore,  that 
the  plaintiff  is  entitled  to  the  benefit  of 
this  covenant ;  nor  that  it  was  broken  by 
the  making  of  the  lease,  and  I  am  of 
opinion  that  ho  is  entitled  to  sue  upon  it 
now  upon  the  ground  that  the  existence 
of  the  lease,  until  it  expired  in  1869,  was 
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an    incumbrance    upon    the   land    and 
rendered  it  of  less  value  than  if  it  had 
not  existed,  and  further  that  it  made  the 
entry  of  the  lessees  lawful  and  so  enabled 
them  to  take  the  fire-clay  from  the  mine  ; 
and  although  they  themselves,  and  not 
the  defendant,  are  liable  to  the  plaintiff 
for  the  value  of  the  fire-clay  taken,  it  is  a 
damage  to  the  plaintiff  that  he  is  put  to 
his  action  against  them,  and  may  incur 
extra  costs  in  such  action,  which  he  could 
not  have  been  exposed  to    but  for   the 
right  of  entry  conferred  upon  them  by 
the  defendant.     I  am  also  of  opinion  that 
the  entry  into  the  mine  and  the  taking  of 
the  fragments  of  coal  in  1848,  by  virtue 
of  the  lease,  which  was  within  the  twenty 
years,  was  a  breach  of  the  covenant  for 
quiet  enjoyment. 

The  cases  of  Kingdom  v.  Nottle  (6)  and 
(7)  upon  a  covenant  for  title,  and  King  v. 
Jones  (11)  upon  a  covenant  for  further 
assurance,  are  authorities  to  shew  that 
these  covenants  are  continuing  covenants, 
and  the  breaches  of  them  continuing 
breaches,  and  that  a  right  of  action 
accrues  toiies  quoiies^  when  and  as  often 
as  damage  actually  arises  from  the  breach 
of  either  covenant.  Kingdon  v.  Nottle  (7) 
was  the  case  of  a  mortgage  in  fee,  and 
the  mortgagor  covenanted  with  the  mort- 
gagee and  his  heirs  and  assigns  that  he 
had  good  title  to  convey  and  was  seized 
in  fee.  The  mortgagee  held  during  his 
life  and  brought  no  action.  After  his 
death  his  executors  sued  upon  the  cove- 
nant for  title  and  the  further  covenant 
for  farther  assurance,  assigning  for  breach 
that  the  defendant  had  no  title,  and  that 
he  requested  him  to  levy  a  fine,  which  he 
refused.  He  failed  on  the  ground  that 
the  covenants  ran  with  the  land,  and  had 

gissed  to  the  devisee  of  the  covenantee, 
ut  in  the  following  year  the  second  case 
(6)  was  decided  in  an  action  brought  by 
the  devisee  of  the  original  covenantee, 
suing  as  assignee  of  the  covenant,  and 
assigning  for  breach  that  the  defendant 
had  no  title,  and  for  damage  that  the 
lands  were  of  less  value  than  if  there 
had  been  a  good  title,  and  that  she  had 
been  prevented  from  selling  them  for 
BO  large  a  price  as  she  would  otherwise 
have    obtained.      There  it   was  argued 

(11)  6  Taunt.  418. 


that  the  breach  having  been  in  the  tes- 
tator's lifetime  it  could  not  be  assigned ; 
that  the  covenant  might  pass  vn&.  the 
land,  but  not  so  the  breach,  for  which 
the  testator  and  he  alone  could  sne.  But 
it  was  held  that  there  was  a  breach  also 
in  the  time  of  the  devisee,  which  gaye 
him  a  right  of  action,  upon  which  he 
was  entitled  to  sue ;  Lord  Ellenboronsh 
observing,  **  The  covenant  passes  with  tibe 
land  to  the  devisee,  and  has  been  broken 
in  his  time,  for  so  long  as  the  defendant 
has  not  a  good  title  there  is  a  continaing 
breach,  and  it  is  not  like  a  coyenant  to 
do  an  act  of  solitary  performance,  which, 
not  being  done,  the  covenant  is  broken 
once  for  all,  but  is  in  the  nature  of  a 
covenant  to  do  a  thing  tottes  quoHet  as 
the  exigency  of  the  case  may  reqnira" 
Here  then  the  damage  that  the  plaintiff 
was  unable  to  sell  at  as  large  a  price  as 
she  would  have  obtained  if  the  title  had 
been  good,  was  held  to  constitute  a  con- 
tinuing and  substantive  cause  of  action, 
and  if  the  action  had  been  brought  at  a 
long  subsequent  period,  and  the  statute 
of  limitations  had  been  pleaded,  the  time  ^ 
could  not  have  run  from  any  earlier  period  ^ 
than  the  accruing  of  that  caifte  of  action*^^ 

And  so  in  King  v.  Jones  (11),  wl 
the  covenant  was  for  Airther 
the  covenantee  in  his  lifetime  called  upor^^ 
the  covenantor  to  levy  a  fine,  and  afte^--^ 
wards  died,  and  the  plaintiff,  his  heir,  1^ 
whom  the  covenant  had  passed  as 
signee,  entered  upon  the  premises, 
was  possessed,  and  afterwards  *  evic 
and  brought  his  action.     And   here 
was  objected  that  the  breach  was  in 
lifetime  of  the  original  covenantee, 
that  he  alone  was  entitled  to  sue,  and 
if  any  action  lay  after  his  death  it  mir:. 
be  by  his  executor,  as  the  damages  T 
longed  to  his  estate.    But  after  an  elaT, 
rate  argument  and  time  taken  to  coi 
it  was  hold  by  the   Court  of  Comi 
Pleas  that  the  action  well  lay,  that  ' 
refusal  to  him  to  levy  a  fine  (the  furC 
assurance  required)  was  a  breach  ana^ 
damage  to  him;  that  the  ancestor  ( 
original  covenantee)   had   required 
defendant  to  perform  his  covenant,  "  f 
gave  him  time  and  did  not  sue  him   ^ 
stantaneously  for  his  n^lect,  but      '^' 
for  the  event ;  that  it  was  wise  in 
do  so  until  the  ultimate  damage  was 


Vol.  48.] 


HILAaT  TBBM,  1874 


69 


tained,  for  otherwise  lie  could  not  liave 
reooyered  the  whole  value ;  that  the  ulti- 
mate  damage  not  having  heen  sustained 
in  the  time  of  the  ancestor,  the  actibn 
x-emained  to  the  heir  (who  represents  the 
ancestor  as  to  the  land  as  the  executor 
does  in  respect  of  personalty)."  These 
decisions  shew  that  it  is  the  resulting 
damage,  and  not  merely  the  breach  of 
oovenant,  which  gives  the  right  of  action. 
It  is  true  that  when  these  cases  were 
ckcided' there  was  no  statute  of  limitations 
expressly  taking  away  the  right  to  sue 
'Qpon  a  covenant  after  a  certain  number 
of  years  firom  the  breach.  But  the  lan- 
^aage  of  the  statute  (12)  is  that  no  action 
sliali  be  brought  but  within  twenty  years 
flkfter  the  cause  of  action  has  accrued. 
^And  we  have  only  to  consider  the  real 
of  the  covenant  for  title,  and  of 
various  kinds  of  breaches  of  it  which 

lY  he  committed,  to  see  that  the  statute 

of  limitations  upon  the  construction  con- 
"feended  for  by  the  defendant  in  this  case 
:£»  wholly  inapplicable  to  such  breaches  ex- 
C25ept  where  the  right  of  action  is  upon 
eviction  of  the  whole  property  con- 
veyed, and  so  that  there  is  no  land  with 
rhich  the  covenant  may  run  and  nothing 
npoxi  which  the  covenant  can  operate. 
such  a  case  the  statute  may  apply, 
from  such  an  eviction  the  time  may 
to  run,  but  in  the  cases  cited,  as 
the  breach  being  the  grant  and  con- 
tinued existence  of  a  lease  of  a  part  of 
"t^he  property  only — as  of  the  mines  and 
Sninerals  under  the  land,  how  can  the 
^tatato  apply  P    The  mine  never  may  be 
"Vrorked  at  all,  so  that  no  damage  may 
^)ver  be  sustained;  and  if  an  action  be 
"bronght  upon  the  grant  of  the  lease,  only 
xiominal  damages  may  be  recovered.    But 
^be   lease  may  be  for  forty  years.     A 
quantity  of  minerals  may  be  taken  at 
^he  end  of  ten  years,  a  number  of  houses 
.  the  sur£EU^  subverted  and  destroyed 
twenty  years,  and  a  mansion  injured  in 
"tihiity  years.     If  these  be  not  separate 
cmd  substantive  causes  of  action  upon 
^sach  of  which  the  complainant  has  at 
least  twenty  years  to  sue,  of  what  use  is 
"^he  covenant  in  such  a  case  ?     But  sup- 
Jpoae  another  case, — covenant  for  title  in 
A  conveyance  in  fee  of  a  landed  estate  in 

(12)  8  &  4  Will.  4.  c.  42.  s.  3. 


1840.  It  turns  out  that  the  covenantor 
a  year  or  two  before  has  sold  and  con- 
veyed the  reversion  of  half  of  the  pro- 
perty  at  his  death  to  A.  B.,  provided  A.B. 
is  then  living.  The  covenantor  lives  for 
twenty-one  years,  and  then  dies,  and 
A.  B.  survives  him,  and  enters.  Upon 
these  facts  I  apprehend  it  is  not  to  be 
doubted  that  the  covenant  is  broken  as 
soon  as  it  is  made,  for  if  the  purchaser, 
the  covenantee,  were  minded  to  sell  the 
property,  or  he  became  bankrupt  and  it 
was  of  necessity  to  be  sold,  it  would  sell 
for  much  less  than  if  there  was  an  in- 
defeasible title  in  fee  simple.  But  sup- 
posing no  action  to  be  brought  until  the 
death  of  the  covenantor  and  the  entry  of 
A.  B.,  can  it  be  ccatended  that  the  statute 
of  limitations  would  be  a  bar  ?  If  it  be, 
and  the  covenantee  was  ignorant  of  the 
conveyance  until  the  death  of  the  cove- 
nantor, he  loses  half  his  land,  and  has  no 
remedy.  And  if  he  hears  of  it  and  sues 
within  the  twenty  years,  but  in  the  cove- 
nantor's lifetime,  how  can  the  jury  esti- 
mate the  damages  in  the  uncertainty 
whether  the  covenantor  may  not  survive 
A.  B.,  so  that  the  covenantee  will  never 
be  disturbed  in  his  title  ? 

I  apprehend,  therefore,  upon  these 
grounds,  and  upon  all  the  authorities, 
that  the  lease  in  question  was  a  continu- 
ing breach  of  covenant,  and  that  the 
plaintiff  was  entitled  to  his  action  at  any 
time  within  twenty  years  of  any  damage, 
whether  nominal  or  substantial,  being 
sustained  by  entry  into  the  mine  or 
otherwise,  as  long  as  the  lease  was  in 
force;  and  consequently  from  the  entry 
into  the  mine  in  1848  and  taking  the 
fragments  of  coal ;  and  further,  that  the 
action  lies  by  reason  of  ^he  mere  exist- 
ence of  the  lease,  which,  as  conferring  a 
right  to  enter  into  the  mine  and  upon 
the  surface,  affected  more  or  less  the 
value  of  the  property  until  it  expired  by 
effluxion  of  time  in  1869. 

I  think,  therefore,  that  judgment  should 
be  entered  for  the  plaintiff  with  nominal 
damages. 

Judgment  for  tlie  defeixdarU. 

Attorneys — £.  H.  Do  Bho  Philipe,  agent  for 
Brignal,  Durham,  for  plaintiff;  S.  R.  Hoyle, 
agent  for  Thompson  &  Lisle,  Durham,  for 
defendant. 
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[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Excliequer,) 

1874.         1       SMITH  V,   FLETCHER  AND 

Feb.  10, 11.  J  OTHEES. 

Trespass  —  Water ;  Escape  of  —  Miiie 
Owners, 

There  was  a  hollow  upon  the  surface 
of  the  defendants*  land,  caused  hy  suh' 
sidence  of  the  ground  from  their  mining 
operations  widerneath.  Across  the  land  ran 
a  brook,  the  course  of  which  had  been  diverted 
and  improved  by  the  defendants.  During  an 
unusual  flood,  the  hollow  became  filled  with 
water  from,  first,  the  direct  rainfall;  second, 
the  surface  of  tJie  land;  and  third,  the  overflow 
of  the  diverted  brook,  which  burst  its  banks. 

The  waters  thus  gathered  in  the  hollow 
sank^  through  chinks,  and  a  cut  made  at  the 
bottom  by  ike  defendants  for  the  purpose  of 
quarrying  ore,  down  into  their  mine,  and 
thence  flawed  into  the  adjoining  mine  of  the 
plaintiff  which  ums  on  a  lower  level. 

He  brought  an  action  for  the  damage 
so  done,  and  at  the  trial,  the  above  facts 
having  been  proved,  the  defendants  pro^ 
posed  to  give  evidetice  to  shew  that,  but 
for  the  diversion  of  the  brook,  more  water 
would  have  escaped  from  it  into  the  hole, 
and  greater  harm  would  have  resulted  to 
the  plaintiff.  The  learned  Judge  ruled  that 
such  evidence  would  be  immaterial,  that 
the  case  was  within  Bylands  v,  Fletcher 
(34  Law  J.  Rep.  (n.s.)  Exch.  177;  85 
ibid.  154),  and  that  the  defendants,  having 
suffered  tJie water  to  collect  in  the  hollow,  were 
absolutely  liable  for  the  cofisequences. 

The  Court  of  Exchequer  having  confirmed 
this  ruling, — Held,  by  the  Exchequer  Cham- 
ber, that  the  learned  Judge  stopped  the  case 
too  soon,  and,  a^,  if  the  defendants  liad  ad- 
duced  their  evidence,  there  might  have  been  a 
q^iestionfor  the  jury,  the  cause  must  be  tried 
anew ;  that  at  the  second  trial  a  distinction 
should  be  made  between  the  divers  walers 
which  gathered  in  the  hole,  viz,,  the  rainfall, 
surface,  and  brook  waters;  and  also  thai 
the  opinion  of  the  jury  should  be  taken  as  to 
whether  the  mining  operations  oftlie  defend- 
ants had  been  done  in  the  reasonable,  ordin* 
ary,  and  proper  course  of  working  the  mine. 

Appeal  from  a  judgment  of  the  Court 
of  Exchequer — Smith  y,  Fletcher  (1). 

(1)  41  Law  J.  Rep.  (k.s.)  Exch.  193;  s.  c  Law 
Rep.  7  Ezch.  305. 


The  pleadings  and  febcts  are  set  out  in 
the  report  of  the  case  below. 

Holker  (with  him  Kay  and  jBoyJtls),  for 
the  appellants. — First,  i^e  water  came  hy 
reason  of  an  extraordinary  flood ;  second^ 
it  came  uninyited  bj  the  defendants; 
thirdly,  the  brook  draming  the  area  was 
in  a  state  of  overflow ;  fourthly,  the 
mining  operations  of  the  defendants  were 
carried  on  in  the  proper  and  ordinaiy 
way ;  fifthly,  the  plainti^  being  the  owner 
of  the  lower  mines,  left  no  barrier  to  ex- 
clude the  water,  which  by  ffraTitataon 
would  naturally  inundate  his  mine.  These 
facts  distinguish  this  case  from  Fletcher 
v.  Rylands  (2),  and  therefore  the  judg- 
ment below  was  wrong. 

[LoBD  Coleridge,  C.J. — ^Yon  must  try 
to  bring  your  case  out  of  the  scope  of 
that  passage  in  the  judgment  of  my  brother 
Blackburn  upon  Metcher  y.  Rylands  (2), 
which  was  approved  and  adopted  by  tka 
House  of  Lords.] 

In  this  case  the  defendants  did  not 
bring  the  water  upon  their  land.  It  came 
as  an  enemy,  agamst  their  wilL 

[Archibald,  J. — But  in  Fletcher  v.  JBy- 
lands  (2),  the  defendant  did  not  necessa- 
rily bring  it,  he  made  a  reservoir  and  it 
came.  Quain,  J.— You  dig  this  hole,  which 
becomes  a  reservoir,  ana  inn  in  tain  it  in 
that  state.] 

Lord  Cairns  in  Bylands  v.  Fletcher  (3) 
says,  "  The  defendants,  treating  them  as 
the  owners  or  occupiers  of  the  close  on 
which    the    reservoir    was   constructed, 
might  lawfully  have  used  that  dose  fixr     • 
any  purpose  for  which  it  might  in  the   « 
ordinary  course  of  the  enjoyment  of  land 
be  used  ;  and  if,  in  what  I  may  term 
natural  user  of  that  land,  there  had  1        _ 
any  accumulation  of  water,  either  on  th^^ 
surface  or  underground,  and  if,  by  th^« 
operation  of  the  laws  of  nature,  that  ac»g> 
cumulation  of  water  had  passed  off  intc^^ 
the  close  occupied  by  the  plaintiff^  th»^ 
plaintiff  could  not  have  complained  tin  ■■ 
that  result  had  taken  place.     If  he  ha»« 
desired  to  guard  himself  against  it,  iT 
would  have  lain  upon  him  to  have  don* 
so,  by  leaving  or  by  interposing  some  bar 
rier  between  his  dose  and  the  dose  of  thi 

(2)  34  Law  J.  Rep.  (k  8.)Exch.  177,85ib.  IM 
8.  c  Law  Rep.  1  Exch.  265;  Law  B^  3  R  d(  ] 
App.  330. 

(3)  Law  Rep.  3  £.  &  L  App.  318. 
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defendants,  in  order  to  have  prevented 
fihat  operation  of  the  laws  of  nature." 
And  Lord  Cranworth  said  the  doctrine 
vras  well  illustrated  by  Smith  y.  Kenrick 
(4),  and  Bairdy.  Williamson  (5).     In  the 
first  of  those  cases,  the  defendant  being 
iJie  owner  of  a  coal  mine  on  the  higher 
level  worked  out  the  whole  of  his  coal, 
leaving  no  barrier  between  his  mine  and 
Uie  mine  on  the  lower  level,  so  that  the 
""water  percolating  through  the  upper  mine 
fiovred  into  the  lower  mine.     It  was  held 
±iiiat  the  owner  of  the  lower  mine  had  no 
of  complaint.  J.ZtW  in  the  second 
but  because  there  the  owner  of  the 
npper    mine  jpwm'ped   up   water   which 
Sooded  the  lower.     Now  here,  if  the  de- 
ESandants  had  caused  the  water  to  come 
might  be  liable,  but  there  is  nothing 
shew  that  they  did  so. 
[IjOBD  Colebidqe,  C.J. — Does  not  that 
upon  the  view  we  take  of  the 
si.dmitted  mcts  ?] 

The  admitted  facts  are  just  like  those 
m3ci  Smith  ▼.  Kenrick  (4),  which  was  treated 
an  authority  by  the  House  of  Lords, 
in  that  case  Cresswell,  J.,  dealing 
ith   the  argument  that  the  defendant 
of  common  right  bound  to  prevent 
water  coming  into  his  own  mine  from 
.owing  into  his  neighbours,  points  out 
there  was  nothing  in  the  special  case 

L  which  the  Court  could  infer  that  the 

^orkmg  out  of  the  coal  by  the  defendants 
an  unusual  or  negligent  mode  of  pro- 
j,  or  that  it  was  done  with  any  design 
injure  his  neighbour's  mine,  and  the 
"  Jndffe  said  (p.  662),  **  The  flow  of 
into  me  plaintiff's  mine  cannot  be 
^^ongjdered  a  trespass."   The  defendant  in 
v.  Williamuon  (5)  cut  a  passage 
the  upper  to  the  lower  stratum  of 
I,  which  was  much  more  than  was  done 
Bramwell,   B.,  in  his  judgment 
ponthe  present  case,  assumed  that  there 
something  active  done  which  dam- 
the  plaintiff.     Possibly  if  one,  know- 
his  land  was  saturated  with  water,  cut 
trough  across  it  and  so  drained  water  into 
is  neighbour's  land  he  might  be  liable, 
^>^t  he  cannot  be  responsible  for  the  mere 
"        of  a  hole  which  does  not  bring  the 


^     (4)  7  Com.  B.  Eep.  564 ;  b.  c.  18  Law  J.  Eep. 
C^aS  OJP.  172. 

(5)  15  Com.  B.  Rep.  N.S.  376;   8.C.  33  Law 
^.  Sifg.  (ha)  CJP.  101. 


water.  It  came  from  natural  causes,  or 
from  VIS  major,  or  the  act  of  God,  which  are 
the  exceptions  stated  by  Blackburn,  J.,  in 
his  judgment  in  Fletcher  v.  Byla^nds  (2). 
The  inundation  was  caused  by  an  extra- 
ordinary flood. 

[Keating,  J. — ^But  not  an  unprece- 
dented one.] 

Such  flood  at  least  as  could  not  be  an- 
ticipated in  the  ordinary  course  of  seasons 
or  events.  [He  cited  also  Carstairs  v. 
Taylor  (6)  ;  and  Hontman,  J.,  referred  to 
Tennant  v.  Lord  Glasgow  (7).] 

The  defendants  should  have  been  al- 
lowed to  shew,  as  they  were  prepared  to 
do,  that  their  alteration  of  the  brook  h(Mi 
actually  diminished  the  effects  of  the  flood. 

HerscheU  (with  him  Gromjpton),  for  the 
respondents. — The  balance  of  convenience 
is  in  favour  of  holding  the  defendants 
liable,  for  it  would  be  a  grievous  burthen 
upon  thejower  mine  owner  if  he  had  to 
bear  the  flooding  of  his  mine  and  to 
pump  out  from  it,  not  only  the  water  which 
would  naturally  flow  down  upon  him,  but 
also  any  water  collected  and  sent  down 
although  wholly  unconnected  with  mining 
operations.  The  defendants  have  created 
a  reservoir  just  as  much  as  if  they  had 
previously  purposed  to  do  so.  The  dis- 
tinction between  Smith  v.  Kendrick  (4) 
and  the  present  case  is,  that  there  the 
excavation  was  made  and  the  water 
came  in  the  ordinary  course  of  working 
the  mine.  This  was  no  extraordinary 
flood.  "  We  call  it  extraordinary,"  said 
Bramwell,  B.,  in  Buck  v.  WUliama  (8), 
'^  but  in  truth  it  is  not  an  extraordinary 
storm  which  happens  once  in  a  centuiy,  or 
in  fifty  or  twenty  years ;  on  the  contrary, 
it  would  be  extraordinary  if  it  did  not 
happen.  There  is  a  French  saying, '  that 
there  is  nothing  so  certain  as  that  which 
is  unexpected.'  In  like  manner,  there  is 
nothing  so  certain  as  that  something  ex- 
traordinary will  happen  now  and  then." 

[QuAiN,  J. — The  case  is  before  us  upon 
the  ruling  below,  and  the  defendants  will 
be  liable,  if  at  all,  whether  the  flood  were 
extraordinary  or  not.] 

The  defendants,  then,  having  created 

(6)  40  Law  J.  Kep.  (n.s.)  £xch.  120 ;  8.  c  Law 
Eep.  6  Exch.  217. 

(7)  1  Sc.  Seas.  Cas.  133 ;  8.  c.  2  ib.  H.  of  L.  22. 

(8)  3  Hnrl.  &d  N.  318 ;  s.  c.  27  Law  J.  Bep. 
(n.s)  Ezcb.  357. 
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a  state  of  things  tlie  natural  result  of 
which  was  that  the  water  came  upon  the 
plaintiflf,  in  fact,  brought  it  upon  him. 

Suppose  a  man  put  meat  on  his  land 
so  as  to  attract  a  wild  beast  to  it,  then 
that  man  would  be  bound  to  keep  up 
the  animal  and  prevent  it  passing  on  to 
damage  neighbouring  premises.  So,  if 
he  broke  down  the  fence  on  one  side  of 
his  close,  whereby  a  dangerous  animal 
entered  it,  he  would  be  bound  to  raise  a 
fence  on  the  other  side,  to  prevent  the 
beast  going  out  upon  the  adjoining  land 
of  a  neighbour.  And  here,  by  an  act  of 
the  defendants,  this  water  has  come,  and 
must  be  kept  safe  from  doing  harm  to 
others.  The  case  is  within  Fletcher  v. 
Rylands  (2).  The  inte7ition  of  the  de- 
fendants is  not  material.  Their  immu- 
nity, if  any,  must  depend  on  the  fact  of 
the  mining  operations,  and  on  Smith  v. 
Kenrick  (4).  But  that  case  is  confined 
to  water  arising  in  a  mine  from  the 
natural  course  of  working,  and  rests  upon 
the  principle  that  a  collection  of  water 
of  such  kind  as  there  did  damage,  is  a  ne- 
oessary  incident  of  mining  operations,  and 
one  of  which  each  mine  owner  is  aware. 
Without  diminishing  the  authority  of 
Smith  V.  Kenrick  (4),  and  Baird  v.  TFiZ- 
liainson  (5),  they  may  be  said  to  be  ap- 
plicable thus  far  only,  viz.,  to  such  water 
as  percolated  from  the  land  into  the  hole 
through  the  sides  of  the  hole,  or  to  the 
mere  rainfall  filling  it,  but  not  to  drain- 
age water  upon  the  surface  of  the  land — 
foreign  water,  not  the  result  of  the  mining 
operations. 

[Archibald,  J. — But  there  may  be  a 
working  which  would  naturally  bring 
surface  water.] 

Suppose  a  hole  in  my  land,  and  a 
stream  in  the  defendant's,  and  the  latter 
works  out  his  minerals,  and  so  causes  a 
subsidence  of  land  whereby  the  water 
flows  into  my  hole  and  thence  into  my 
mine,  no  doubt  he  would  be  liable.  Then, 
can  it  make  any  distinction  that  he  lets 
the  water  into  my  land  through  a  hole  on 
his  own  instead  of  on  mine  ? 

[Lord  Coleridqe,  C.J. — Is  the  defend- 
ant at  any  cost  to  warrant  his  mining 
against  damage  ?  My  brother  Lush  seems 
to  have  thought  that  the  case  was  within 
FletcJier  v.  H/ylands  (2),  and,  if  it  were,  he 
was  perfectly  right  to  rule  as  he  did,  that 


the  defendants  were  bound  to  abaolately 
warrant  the  non-escape  of  the  water.]! 

Admitting  that  to  have  been  the  ruling, 
the  case  may  still  not  be  within  Smith  ▼. 
Kenrick  (4),  and  Baird  v.  Williamson  (5). 

[It  was  agreed  that  the  judgment  on 
the  demurrer  should  stand  subject  to  the 
costs  being  costs  in  the  cause.] 

Lord  Coleridge,  C.J. — We  are  of 
opinion  that  it  is  impossible,  on  this 
evidence,  to  enter  a  verdict  for  the  de- 
fendants. So  far  we  completely  agree 
with  the  Court  below.  Bnt  we  think 
that  this  case  should  go  to  a  new  trial. 
It  appears  to  us  to  have  been  stopped 
too  soon.  The  learned  Judge  who  tned 
it  seems  to  have  considered  that  it  was* 
clearly,  on  all  the  fistcts  and  aspeots, 
within  Fletcher  v.  Bylands  (2),  and  to 
have  stopped  Mr.  Holker  from  giving  any 
evidence.  We  are,  however,  not  disposed 
to  agree  that,  in  every  conceivable  aspect^ 
it  might  have  been  brought  within  FUi^ 
clier  V.  Bylands  (2),  and  that,  if  there 
had  been  evidence  given  by  the  defend- 
ant, there  might  not  have  been  a  qnee- 
tion  for  the  jury.  Without  having  heard 
the  evidence,  it  is  impossible  for  ns  to 
say  what  that  question  might  have  been. 
Further,  the  learned  Judge  seems  to  have 
made  no  distinction  between  the  parts  of 
water  which  came  firom  the  new  dSyersum 
of  the  stream  and  such  as  came  from  the 
natural  overflow  (springs  or  otherwise) 
of  the  general  surface  of  the  land.  These 
two  sets  of  water  may  (we  do  not  say 
they  do)  admit  of  very  different  con- 
siderations being  applied  to  them;  and 
without  going  further,  which  would  now 
be  unnecessary,  wo  deem  it  very  de- 
sirable that,  at  the  second  trials  the 
opinion  of  the  jury  should  be  taken  as 
to  whether  whatever  was  done  was  not 
in  course  of  the  reasonable,  ordinary,  and 
proper  mode  of  working  the  mine.  The 
rule  will  be  absolute  for  a  new  trial. 

Keating,    J.,    Grove,    J.,    Quain,   J., 
HoNYMAN,  J.,  and  Archibald,  J.,  concnned. 
Bule  absolute  for  a  iimo  trial. 

Attorneys — Heldcr  &  Roberta,  agents  for  Biock- 
bank  &  Helder,  Whit<'haven,  for  the  appel- 
lants; Gregory,  Kowcliffes  &  Co.,  agonta  for 
MuBgrave,  Whitehaven,  for  the  respoudeatik 
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{In  the  Second  J^ivision  of  the  Court,) 

^fii       fRADLBY      AND     ANOTHER     V.     THE 
^^    <        LONDON    AND    NORTH     WESTERN 
^  L      RAILWAY   COMPANY. 

Negligence  —  Railway  —  Coiitributorij 
gligence — Plaintiffs  not  foreseeing  Be- 
-T^dants*  Negligence. 

^Ihe  plaintiffs,  coUiery  owners,  possessed 
aiding  on  one  of  the  lines  of  th^  defend^ 
,  a  railway  company,  and  a  bridge  over 
siding  with  a  headway  of  eight  feet. 
%-«  course  of  hisiness  was  for  the  defend' 
to  bring  the  plaintiffs*  empty  waggons 
to  the  siding  and  leave  tliem,  aiid  for 
plaintiffs  then  to  deed  with  them  as  they 


^^^^^ight  fit,  i.e.  take  them  to  the  j^t  to  he 

^0€M^ded  in  such  order  and  at  snch  times  as 

^^^f  pleased,  or  to  their  workshops  for  repair. 

a  Saturday,  after  working  hours,  when 

men  were  gone,  and  the  plaintiffs  could 

'2y  move  the  waggons  as  on  a  Sunday,  i.e. 

^^/    some  special  engagement  of  workmen, 

*-^^  defendants  brought  a7id    left    on   the 

some  of  the  plaintiffs*  waggons,  all 

^''^fy  but  one,  which,  being  loaded  mth  a 

^'^^cbled  waggon,  was  eleven  feet  high,  and 

not  Vierefore  pass  under  the  bridge. 

is  waggon  having  remained  there,  on  the 

Sunday  night,  after  dark,  the  defetid- 

r  servants  brought  a  long  train  of  the 

P^^M^vnUffs*  empty  waggons  on  to  the  same 

^<ang  {aUhough  there  was   another  un^ 

^^^^^^upied  siding),  and  with  this  train  pushed 

^'^-^  loaded  waggon  up  to  the  bridge,  and  mi 

''•^  train  being  stopped  by  the  hidge,  with' 

^''***  hoiking  to  ascertain  the  cause,  gave  snch 

^'^'^^^^neutum  to  the  engine  that  the  waggon 

^!^^^^  Us  load  knocked  the  bridge  down,  and 

**J^mrei  some  waggons  and  a  pit  staging  of 

f^*<3  plaintiffs.  The  plaintiffs  having  sued  the 

^^^endanfsf or  negligence,  and  the  jury  having 

J^^^'^^nd  a  verdict  for  the  defendants  on  the 

17^''»i»id[  that  there  was  contributory  neglige7ice 

<'**'  Hie  part  of  the  plaintiffs, — Held,  that,  as- 

*?;*'*»i»i(7  the  plaintiffs  to  Jiave  known  07i  the 

^^^*^rday  thai  the  loaded  waggon  was  on 

*^*^  tiding,  there  was  no  evidence  of  con- 

^^^f^tUory  negligence  to  go  to  the  jury. 

The  declaration  was  for  so  negligently 
^*^Tmg  and  managing  the  defendants' 
^S^e  and  the  plaintiffs*  waggons  at  the 
P'^ntiffs'  colliery  that  some  of  the  wag- 

^"^K^-  Seriiw.  43.— Excheq. 


gons  and  the  staging  of  a  pit  of  the 
plaintiffs  were  injured.     Plea,  not  guilty. 

At  the  trial  before  Brett,  J.,  at  the 
Liverpool  Summer  Assizes,  1873,  the 
facts  mentioned  in  the  judgment  ap- 
peared. The  jury  found  a  verdict  for 
the  defendants  on  the  ground  that  there 
was  contributory  negligence  on  the  part 
of  the  plaintiffs. 

A  rule  7ii8i  having  been  obtained  for  a 
new  trial  on  the  ground  of  misdirection 
in  that  the  learned  Judge  left  the  ques- 
tion of  contributory  negligence  to  the 
jury,  and  did  not  tell  them  there  was  no 
evidence  of  contributory  negligence,  and 
did  not  sufficiently  direct  them  as  to 
what  constituted  contributory  negligence; 
and  also  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  on 
the  30th  of  January — 

Aspinall  and  M*GomieU,  for  the  defend- 
ants, shewed  cause. 

HerscheU  and  Baylis,  for  the  plaintiffs, 
in  support  of  the  rule,  referred  to  Davis 
V.  Mann  (1)  and  Dimes  v.  Petley  (2). 

Cur.  adv.  vtdt. 

Bramwell,  B.  (on  Feb.  7),  delivered 
the  following  judgment  of  himself  and 
Amphlett,  B. 

This  is  a  case  of  great  complexity,  not 
so  much  in  the  facts  as  in  the  considera- 
tions to  which  they  give  rise.  So  much 
so  that  we  have  thought  it  desirable  to 
put  our  opinion  in  writing.  The  material 
facts  are  as  follows:  The  plaintiffs  are 
colliery  owners,  who  have  sidings  out  of 
and  on  one  of  the  defendants'  lines ;  over 
these  sidings  is  a  bridge  belonging  to  the 
plaintiffs  with  a  headway  of  eight  feet. 
It  has  been  the  course  of  business 
between  the  plaintiffs,  and  defendants 
for  the  defendants  to  take  from  these 
sidings  the  plaintiffs'  waggons  loaded 
with  coals  and  deliver  or  leave  them  at 
their  destination;  also  to  collect  the 
plaintiffs'  waggons  when  empty,  and 
bring  them  to  the  sidings,  and  then 
leave  them.  When  the  waggons  were  so 
left  on  the  sidings  the  plaintiffs  dealt  with 

(1)  10  Mce.  &  W.  64G;  s.  c.  12  Law  J.  Kep. 
(n.s.)  Exch.  10. 

(2)  15  Q-B.  Rep.  276;  s.  c  19  Law  J.  Rep. 
(y.s.)  Q.13.  449. 
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tbem  as  they  thonght  fit,  i.e.,  took  tbem  to 
tho  pit  to  be  loaded  in  such  order  and  at 
such  times  as  they  pleased,  or  took  them 
to  their  workshops  if  they  needed  repair. 
On  a  certain  Saturday,,  after  working 
hours,  when  the  men  were  gone  and  the 
plaintiffs  could  only  move  them  as  they 
might  on  a  Sunday,  i.e.  by  some  special 
engagement  of  workmen,  the  defendants 
brought  and  left  on  one  of  the  plaintiffs' 
sidings  some  empty  waggons  of  the  plain- 
tiffs, and  a  waggon  empty,  except  that 
it  had  on  it  a  waggon  of  the  plaintiffs 
which  had  broken  down  and  could  not 
travel,  and  had  to  be  brought  in  this  way 
to  the  plaintiffs.  The  waggon  so  loaded 
was,  with  its  load,  eleven  feet  high,  and 
therefore  could  not  pass  under  the  bridge. 
It  remained  where  so  left.  On  the  next 
Sunday  night,  after  dark,  the  defendants 
brought  in  a  very  long  train  of  the  plain- 
tiffs* empty  waggons,  and  pushed  it  on 
the  siding  where  this  waggon  loaded  with 
the  disabled  waggon  was.  It  was  pushed 
as  far  as  the  bridge.  Had  it  been  empty 
it  would  have  passed  underneath,  and 
probably  tho  defendants  had  often  pushed 
waggons  in  this  way  under  the  bridge ; 
though  there  was  evidence  to  shew  they 
had  been  requested  not  to  push  things 
on  the  siding  beyond  a  public  highway, 
which  was  some  distance  before  getting  to 
the  bridge  in  the  direction  from  which  tho 
defendants  brought  the  train  of  empty 
waggons.  This  is,  perhaps,  of  no  moment. 
But  the  waggon  so  loaded  coming  to  the 
bridge,  and  being  unable  to  pass  under- 
neath, the  train  stopped,  and  those  who 
had  charge  of  it,  without  looking  to 
ascertain  the  cause  of  the  stoppage,  gave 
momentum  to  the  engine  to  such  an  extent 
that  the  waggon  with  its  load  knocked  the 
bridge  down  and  injured  some  waggons 
and  a  pit  staging  of  the  plaintiffs.  For  this 
the  action  was  brought.  It  is  needless  to 
say  there  was  evidence  of  negligence  in  the 
defendants.  But  the  learned  Judge  left  it 
to  the  jury  to  say  whether,  and  the  jury 
did  say  that,  there  was  contributory  neg- 
ligence in  the  plaintiffs,  and  found  their 
verdict  for  the  defendants  on  that  ground. 
We  have  to  say  whether  the  learned  Judge 
was  right  in  the  way  he  dealt  with  this 
question  of  contributory  negligence. 
The  plaintiffs  contended,  first,  that  there 


was  no  evidence  of  contributory 
gence.  The  way  the  defendants 
was  as  follows :  They  said  the  pi 
knew  or  ought  to  have  known  tl 
loaded  waggon  had  been  brought  a 
at  the  place  where  it  was  so  left 
knew  it  would  not  pass  under  the  1 
they  knew  the  defendants  would  oi 
bring  empty  waggons  on  the  6 
and  to  make  room  far  what  they  \ 
would  or  might  push  forward  w 
they  found  on  the  siding,  as  tl 
done  before  ;  that  therefore  the  p 
ought  to  have  removed  the  loacU 
gon,;  or  taken  out,  the  broken 
warned  the  defendants  it  was  ther 

The  plaintiffs  said,  in  answer 
that  assuming  they  knew  the  wagg 
there  with  the  load,  so  did  the  defeo 
that  the  defendants  knew  also  tlio 
of  tho  bridge,  and  that  the  waggc 
its  load  would  not  pass  under  i 
the  defendants  knew  that  working 
were  over  when  they  brought  : 
that  practically  the  plaintiffs  coo 
move  nor  unload  it  till  Monday 
they  said  they  had  a  right  to  e 
that  the  defendants  would  not  be  \ 
hgent  under  these  circumstanoefl 
drive  this  loaded  waggon  at  the 
under  which  it  could  not  pass,  and 
it  would  knock  down  if  pushed  ; 
it  with  sufficient  force;  the  mon 
cially  as  there  was  another  unoc 
siding  on  which  the  empty  w 
brought  on  the  Saturday  night 
have  been  put ;  that  in  truth  the 
negligence  in  them  was  the  not  fon 
and  guarding  against  the  neglige 
the  defendants.  That  even  if  they 
selves  had  placed  the  loaded  i 
there  they  had  no  right  to  aoi 
that  the  defendants  would  be  so 
gent  as  to  put  any  waggon  on  the 
without  seeing  what  was  there, 
push  with  such  force  as  they  di^ 
they  found  an  obstruction. 

We  think  this  reasoning  correi 
consequently  that  there  was  no  ei 
of  contributory  negligence  for  th* 
Suppose  the  defendants  had  broug 
loaded  waggon  on  the  Sunday  nig 
pushed  as  they  did  then,  there 
clearly  have  been  no  contributor) 
gence ;  but  how  does  that  differ  fr 
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present  case,  unless  it  is  supposed  tiiere 
BLS  some  duty  in  the  plaintiffs  to  remove 
e  loaded  waggon  on  the  Saturday,  or 
-ve  some  notice  ? 

The  plaintiffs  further  contended,  what 

xhaps  is  much  the  same  thing  differently 

pi3.t,  that  according  to  Batu's  v.  Mann  (1), 

si,^tfinming  there  was  negligence  on  their 

,  yet  if  the  defendants  could  have 

-voided  doing  the  mischief  by  reasonable 

,  they  were  bound  to  do  so  ;  and  the 

l.aintifirs  objected  to  the  learned  Judge's 

oixnming  up,  that  this  had  not  been  left  to 

jury.     This  also  seems  well  founded. 

"X'lkeie  must,  therefore,  be  a  new  trial. 

Should  the  case  be  tried  again  it  might 
l>e  as  well  to  leave  the  question  in  this 
-yrSLj  io  the  jury,  giving  leave  to  the  plain* 
tiffs  to  move,  on  the  ground  that  there 
yn'SLB  no  evidence  of  contributory  negli- 
gence, should  the  jury  find  for  the  de- 
^ndauts, 

•  3ule  absolute. 


Attorneys — Sharpe,  Parker,  Pritchard  &  CJo.,  for 
plaintifb ;  B.  F.  Itoberts,  for  defendants. 


{VAUGHTON  AND  ANOTHEB  V. 
THE  LONDON  AND  NORTH 
WBSTEBN  BAILWAT  COM- 
PANY. 

^o,TrieTB  by  'Railway — Loss  of  Goods — 
•\^^on,y  of  Servants  —  Emdence  —  Carriers 
^^,  1  WUl.  4.  c.  68.  s,  1. 

"^^   order  to  support  a  replication  under 

'^   Carriers  Act  (1  Will.  4.  c.  68.  s.  1)  of 

^**  hy  the  felonious  a^ts  of  the  defendants^ 

*®*"tH»nitfj  U  is  not  necessary  to  give  such  an 

fl»noun<  of  evidence  as  would  he  required  to 

i****t/y  a  Judge  in  leaving  it  to  the  jwy 

^^^>»  (Ml  indictment  for  felony,  because  in 

7^®  cml  acHon  the  servants  have  an  oppor- 

**%  of  being  witnesses  for  the  defence, 

^*^  of  clearing  themselves  from  imputation^; 

^^^^  is  it  necessary  for  the  plaintiff  to  charge 

^**Sf  one  individual  servant  with  the  theft. 

J.  Cnthe  29th  of  January  the  plaintiffs  de^ 

^'^ered  a  box  of  jewellery ,  worth  more  than 

^^i,  although  the  nature  and  value  tvas  un-- 

**^cfare(l,  to  the  defendants,  as  common  co/T' 

^^^^,  for  carriage  to  the  L.  Hotel,  Liverpool. 

•^e  box  was  transmitted  by  the  defendants^ 


railway,  reached  the  Liverpool,  Lime  Street, 
station,  on  their  line,  next  morniny,  and 
was  entered  with  other  parcels  directed  to 
the  same  hotel,  in  the  delivei*y  hook  of  H.,  a 
carman  employed  hy  the  defendants'  agent 
to  deliver  goods.  H.  then  went  with  his 
cart  to  the  hotel,  and  there,  while  alloioing 
the  housekeeper  to  sign  a  receipt  for  three 
parcels,  only  delivered  two ;  the  hotel 
mnnageii*,  however,  noticed  the  deficiency, 
and  asked  him  whei'e  the  other  was.  H, 
said,  ^''Is'ntit  there  f  and  on  being  an* 
swered  in  the  negative,  went  out  to  search 
his  van,  but  came  bach,  saying  that  he 
could  not  find  the  parcel.  This  was  the 
plaintiffs'  box. 

On  Monday,  the  lOth  of  February,  some  of 
thejewellenj  was  handed  to  a  detective  by  a 
paumhroker,  with  whom  it  had  been  pledged. 
Two  men  were  apprehended  i^i  consequence. 
One  of  them  took  the  detective  to  a  siding  of 
the  station,  and  there,  at  a  place  a 
hundred  yards  away  from  the  spot  near  the 
defendants'  parcels  delivery  office,  where 
the  cart  was  loaded,  a  small  piece  of  the 
jewellery  and  a  bit  of  a  h'oken  box  were 
picked  up.  TJte  men  were  released,  and 
afterwards  the  articles  fownd  were  shewn 
to  the  clerks  in  the  office,  one  of  whom,  W., 
said  that  on  the  Thursday  before,  he 
had  found  a  pin  near  the  sa/nie  spot,  and 
another  man  had  found  two.  When  told 
that  he  ought  to  have  spoken  about  it,  W. 
answered  that  he  did  not  think  it  worth 
anything. 

hi  an  actimi  against  the  defendants  for 
the  loss  of  the  jewellery,  they  pleaded  the 
Carriers  Act,  1  Will.  4.  c.  68.  s.  1,  to  which 
the  plaintiffs  replied  that  the  loss  arose 
from  the  felonious  acts  of  servants  in  the 
employ  of  the  defendants  and  not  otherwise. 
At  the  trial  the  facts  above  stated  were 
proved,  the  defendants  called  no  witnesses^ 
and  the  jury  found  a  verdict  for  plaintiffs : — 

Held  that,  having  regard  to  the  fact  of 
the  defendunts*  servants  not  having  been 
called  to  rebut  by  their  explanations  the 
prima  faxyie  case  made  out  against  them, 
there  tvas  evidence  to  go  to  the  jury  in 
support  of  the  replicutioyi. 

This  was  an  action  {gainst  the  defend- 
ants as  conmion  carriers  for  negligence 
in  the  carriage  of  goods  of  the  plaintiffs, 
whereby  the  said  goods  were  lost. 
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Fifth  Plea— That  tho  goods  were  of 
the  description  in  Sect.  1  of  the  Carriers 
Act  (1  Will.  4.  c.  08),  and  were  above  the 
value  of  10/.,  but  that  the  nature  and  value 
thereof  had  not  been  declared,  nor  any 
increased  charge  paid. 

Replication — That  the  loss  arose  from 
tho  felonious  acts  of  servants  in  the  em- 
ploy of  the  defendants,  and  not  otherwise. 
The  cause  was  tried  at  the  Warwick 
Summer  Assizes,  1873,  before  Honyman, 
J. ,  and  a  special  j  ury .  The  &cts  were  these : 
On  the  29th  of  January,  a  box  of  jewellery 
worth  about  50/.  was  delivered  by  tho 
plaintiffs  to  the  defendants  at  Birmingham 
for  carriage  to  the   plaintiffs'  traveller, 
Hoi  land,  at  the  Lawrence  Hotel,  Liverpool. 
No  declaration  of  tho  nature  or  value  of 
tho  contents  of  the  box  was  made  to  the 
defendants.     The  box  appeared  to  have 
been  transmitted  by  the  defendants*  rail- 
way, to  have  arrived  safely  at  their  Lime 
Street  station  in  Liverpool  on  the  30th  of 
January,  and  to  have  been  there  entered, 
with  other  parcels  directed  to  the  same 
hotel,  in  the  Parcels  Delivery  book  of  one 
Hindley,  a  carter,  employed  by  a  carting 
agent  of  the  defendants  to  deliver  goods  at 
the  houses  to  which  the  same  were  ad- 
dressed.     The  book,  from  an   entry  in 
which  it  would  seem  that  tho  box  was 
"  checked "  into  his  cart,  was  delivered 
to  Hindley. 

The  manager  of  the  Lawrence  Hotel 
in  his  evidence,  speaking   of  the  same 
morning,  said  :    We   had  a  housekeeper 
in  charge  of  the  bar.     Parcels  are  gene- 
rally deUvered   by  tho  railway  van.     I 
came  into   the  Imr    and  found    parcels 
being  delivered  about  8.30  a.m.     There 
were  several.     Tho  van  man  (Hindley) 
was  outside  waiting  for  his  book  to  be 
signed.     The  housekeeper  was  in  the  act 
of  signing  it.     [Receipt  book  produced.] 
1  found  she  had  signed  without  checking. 
I  checked  the  parcels,  and   found  that 
there  was  no  parcel  for  Holland.    1  asked 
the  man  where  Holland's  parcel  was.   He 
said,   "Is'nt  it  there?"      I  said  "No.'' 
He  went  to  look  in  his  van,  but  could  not 
find  it.     It  was  a  covered  van,  covered 
all  round,  with   a  roof.     I  did  not   sec 
whether  there  was  a  box  there.     I  saw 
the  man  three  or  four  times  afterwards 
calling  at  our  place  delivering  parcels; 


he  made  statementa  as  to  the  lost  paroel. 

S These  were  objected  to,  and  the  learned 
Fudge  ruled  that  they  were  inadmissible 
as  evidence.]  Cross^examitied, — I  know 
the  Lime  Street  station.  It  is  a  very 
populous  and  frequented  part  of  Liver* 
pool.  There  is  a  folding  gate  opening 
into  Lime  Street  from  the  place  where 
the  vans  are  loaded.  The  hotel  fronts  to 
Lime  Street  on  one  side,  and  to  the 
station  on  the  other  side,  lie'examined. — 
There  is  no  thoroughfare  where  the  parcels 
are  placed.  It  is  ten  yards  from  the 
platform  where  the  parcels  are  loaded  to 
tho  nearest  place  to  which  the  pnblic 
have  access. 

A  detective  of  the  Liverpool  police  force 

said  that  on  the  10th  of  Febmary  he  was 

shewn  a  ring  and  a  horse-shoe  pin,  part  of 

the  missing  jewellery,  by  a  pawnbrokei 

in  Liverpool,  and,  in  conseqnenoe  of  whal 

the  latter  said,   apprehended  two  men 

one  of  whom  took  the  witness  tO  a  siding 

upon  thp  defendants'  railway,  about  o: 

hundred  yards  from  the  paroel  deli* 

station,  where  they  found  part  of  a  lock^ 

and  some  small  bits  of  wood.     The  d» 

tective,  having  released  the  men,  went  *- 

the  parcels  office  and  spoke  to  Wilson,  or~ 

pf  the  clerks  there,  who  said  that  on  ~ 

Thursday  (the  6th  of  February),  he 

found  a  pin  head  near  to  the  same 

and  that  another  man  had  found  t 

Whereupon  some  one  said  he  ought 

have  mentioned  it,  to  which  observat 

Wilson  replied  that  he  did  not  thi 

had  been  worth  anything.    But  the  de 

tive  several  times  afterwards  visited 

parcels  office,  and  saw  Wilson,  and 

son,  the  head  of  the  booking  departm 

He  had  a  conversation  with  the  lafr^ 

who,   however,   said  nothing  about 

parcel.     The  witness  shewed  Gibson 

the  clerks  in  the  paroel  office  the 

ring  from  the  pawnshop.     An  insp^ 

in  the  employ  of  the  defendants  was 

called  on  behalf  of  the  plaintiffs,  who 

duced   three  pin  heads,   which  he 

received  from    the    chief    derk  at 

parcels  office  shortly  before  the  triala^       . 

which  had  been  identified  by  the  plairzB.  **-  ™i 

together  with   the  locket  found  a^       '^^ 

siding,  as  part  of  the  missing  jewel  ^^JT' 

Counsel  for  the  defendants  objecte(3  *'  ^* 

there  was  no  evidence  to  support  th. 
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S^^tiion,  and  declined  to  call  witnesses. 

^  H^aordship,  reserving  ]eavo  to  move  on 

nv  ^^byociaon,  left  the  case  to  the  jury, 

^  '£oimd  their  verdict  for  the  plaintiffs. 

^"^  i^nle  having  heen  obtained,  pursuant 

Hjj^^^ve  reserved,  to  set  aside  the  verdict 

I^J^  enter  it  for  the  defendants  upon  the 

^L^Und  that  there  was  no  evidence  to  go 

the  jury — 

T^iqhxf    Seymour    and    Forbes    shewed 

^ase. — There  was  sufficient  evidence  to 

Rapport  the  repHcation,  and  upon  which 

ibe  jury  might  reasonabln  find  that  a 
felony  had  been  committed  by  the  defend- 
ants' servants,  having  regard  to  the  fact 
that  the  company  could  have  called  as 
witnesses  the  servants  on  whom  suspicion 
rested,  and  yet  they  were  not  put  into 
the  bo^  to  disprove  the  prima  facie  case 
made  out  against  them — Boyce  v.  Ghap' 
man  (1)  ;  Keys  v.  The  Belfast  and  Bally- 
meiM  Railway  Company  (2).  The  servants 
of  the  carting  agent  wero  the  servants  of 

he  company,  as  far  as  the  provisions  of 

he  Carriers  Act  are  concerned.  [This 
WAS  admitted.]  The  entry  in  the 
carman's  book  was  evidence  against  Hind- 
ley,  and  the  fact  that  some  of  the  jewellery 
was  found  on  the  railway  premises,  and 
acknowledged  to  have  been  found  by 
Wilson,  who  never  reported  the  circum- 
stance, implicated  other  servants  of  the 
defendants.  It  was  not  necessary  to  fix 
the  charge  on  any  individual  servant. 

Field  and  /.  Carter,  in  support  of  the 
role. — The  onus  of  proof  was  on  the 
plaintiffs,  who  affirmed  that  a  felony  had 
been  committed  by  the  defendants'  ser- 
vants. The  evidence  given  raised  suspi- 
tion  only  against  them  generally.  The 
plaintiffs  should  at  least  have  shewn  that 
the  goods  could  not  have  been  stolen  by 
others,  whereas  it  appeared  that  the  public 
had  access  to  the  railway  station,  and 
were  equally  to  be  suspected  of  taking 
the  articles.  In  The  Great  Western  BaiU 
way  Company  v.  Biviell  (3),  a  parcel  was 
placed  by  a  porter  in  a  locked  box  in  the 

iDggage  van  of  a  train  and  entered  by  him 

(1)  2  Bing.  N.C.  222 ;  s.  c.  5  Law  J.  Kep.  (n.s.) 
C.P.  74. 

(2)  Sir.  ex.  167. 

(3)  18  Com.  B.  Rep.  575;  8.  e.  27  Law  J. 
{x,j.)  CJ*.  201. 


on  the  way  bill,  but  these  hcts  were  not 
stated  to  the  guard.     After  stoppages  at 
stations  the  train  reached  its  destination , 
when  the  parcel  was  missed.     The  Cour  t 
of  Common  Pleas  held  that  there  was  no 
evidence  for  the  jury  of  the  parcel  having 
been  stolen  by  a  servant  of  the  company. 
So  in  Metcalfe  v.  The  London,  Brighton, 
8fc.,  Railway  Company  (4),  whore  jewel- 
lery in  a  tin  box,  which  was  enclosed  in  a 
deal  box  fastened  with  a  padlock,  was  de- 
livered to  defendants  by  a  servant  of  the 
house  at  which  the  plaintiff  lodged,  and 
after  it  had  been  conveyed  by  the  defend- 
ants and  delivered  by  their  porter,  it  was 
found  that  the  outer  box  had  been  opened 
and  the  inner  one  abstracted  with  its 
contents.     Cockbum,  C.J.,  said  that  the 
protection  of  the  Act  "  will  be  entirely 
withdrawn  if  felony  is   to  be  assumed 
without  some  reasonable  foundation  for 
it.     It  is  incumbent  on  the  plaintiffs  to 
prove,   not  the  possibility,   but  the  fact 
of  a  felony  having  been  committed  by  a 
servant  of  the  company;''  and  Williams, 
J.,  said,  '*  the  plaintiffs  are  not  entitled 
to    recover    unless    they    shew     affirm- 
atively that  the  goods  in  question  were 
lost  by  means  of  a  felony  committed  by 
one  of  the  company^ s  servants.**     Willes, 
J.,  aJso  said,  *'  In  order  to  make  out  a 
greater    degree  of   likelihood  that    the 
act  was  committed  by  a  servant  of  the 
company  than  by  any  one  else,  the  plain- 
tiffs might  have  shewn  a  prima  facie  case 
had  the  defendants  only  been  carriers  of 
goods,  or  if  it  had  appeared  that  the  box 
could  not  have  been  exposed  so  that  other 
persons  coining  to  the  luilway  might  have 
had  access  to  it.     Everyone  knows  that 
that   is  not  so.*'      It  would  be  a  great 
hardship   if  Bindley   and  Wilson   were 
to  be  thus  indirectly  convicted  of  felony 
upon  a  collateral  issue  in  a  civil  case,  and 
upon  evidence  that  would  not  support  an 
indictment    for   felony.      Moreover,   the 
plaintiffs  must  go  further  than  to  merely 
lead  suspicion  towards  several  servants, 
they  should  give  such  evidence  as  would 
make  it  reasonably  certain  that  some  par- 
ticular one  was  the  thief.   And  here  there 
was  no  sufficient  proof  against  either  Hind- 
ley  or  Wilson.     The  box  might  easily 

(4)  4  Com.  B.  Kep.  N.S.  311 ;  n.  c.  27  Law  J. 
Rep.  (K.S.)  C.F.  333. 
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liave  been  stolen  from  the  cart  of  the 
former  as  it  stood  in  the  street  at  the 
hotel  or  other  stopping  places,  and  Wilson 
gave  a  fairly  satisfactory  explanation  of 
the  fact  of  his  not  having  mentioned  the 
circamstance  of  finding  the  pin  head  when 
he  said  that  he  thought  it  valueless. 

Kelly,  C.B. — I  am  not  prepared  to  say 
that  if  either  Hindley  or  Wilson  had  been 
indicted  for  stealing  the  box,  there  would 
have  been  evidence  which  the  learned 
Judge  would  have  been  justified  in  leav- 
ing to  the  jury.  But  it  appears  to  me 
that  a  case  of  this  nature  is  not  to  be 
dealt  with  on  at  all  the  same  principle  aa 
any  question  of  evidence  upon  a  Crown 
prosecution  in  a  Criminal  Court.  Let  me 
take  a  supposed  state  of  things,  in  which 
it  would  be  perfectly  manifest  that  one  of 
two  persons  had  abstracted  and  feloni- 
ously stolen  a  chattel,  and  yet  it  would  be 
impossible  to  say  which  of  the  two  it  was. 
Suppose  certain  articles  came  into  the 
possession  of  a  railway  company,  and 
were  received  at  a  station  to  be  forwarded 
next  day  to  some  other  station,  and,  in  the 
meantime,  the  porters  had  locked  up  the 
goods  in  a  cupboard  to  which  two  servants 
of  the  company  had  each  a  key,  and  no 
one  else.  And  suppose  that  between  the 
time  of  the  box  being  there  deposited, 
and  the  time  when  the  cupboard  was  re- 
opened next  morning  in  order  to  take  out 
the  box,  no  person  had  been  on  the  spot, 
or  in  the  building,  but  those  two  men,  each 
of  whom  had  a  key.  It  would  be  perfectly 
clear  that  one  or  other  or  both  of  them 
had  taken  it  out  of  the  cupboard,  if,  on 
opening  the  cupboard  in  the  morning,  it 
were  found  that  the  box  was  gone ;  and 
it  would  be  equally  and  absolutely  im- 
possible to  say  which  of  the  two  men  had 
abstracted*  it.  One  might  have  been 
asleep  in  bed  the  whole  time,  and  the  other 
have  taken  and  disposed  of  the  box,  the 
former  being  quite  ignorant  of  the  fact. 
Yet  it  would  be  quite  certain  that  a 
servant  or  servants  of  the  company  had 
stolen  the  articles,  and  could  anyone  say 
the  case  was  not  within  the  intention  of 
the  statute  ?  It  would  be  absolutely  certain 
that  it  was.  Therefore  it  is  obvious  we 
must  deal  with  this  case  on  a  different 
principle  to  that  applicable  when  a'person 


is  indicted  for  felonv,  where,  th< 
evidence  given  which  is  circa 
only  that  the  article  had  come  U 
pected  person's  possession,  anc 
been  some  time  in  his  posaese 
disappeared,  the  mere  fact  of 
session  might,  consistently  with 
of  the  evidence,  lead  to  no  other 
than  that  of  negligence,  and  w 
justify  the  Judge  in  leaving  the  qi 
the  jury.  In  this  particular  case, 
there  is  only  circumstantial  eyide 
the  possession  of  the  book,  and  t 
of  the  van  having  possession  of  t 
contents,  yet  that  would  be 
to  go  to  the  jury  that  the  box  1 
to  his  hands,  and  if  he  could  noi 
account  for  the  non-production 
jury  would  be  justified  in  finding 
had  feloniously  stolen  it.  That : 
question  whether  there  is  any  i 
between  this — a  civil  case — an 
dictment  for  felony. 

It  would  be  no  justification  to 
in  leaving  to  the  jury,  on  such  a 
ment,  the  mere  fact  that  the 
was  in  possession  of  this  box, 
it  had  di&appeared  at  the  timi 
his  duty  to  deliver  the  same; 
a  civil  case  it  might  be  so,- : 
the  observation  applies  immedif 
the  accused  may  go  into  the  wit 
and  prove  at  once  that,  althc 
article  had  come  into  his  possi 
had  been  stolen  in  some  way  as 
he  had  no  control.  Is  it  not 
ment  for  the  plaintiff  that,  if 
pected  person  were  innocent,  he 
servant  of  the  company,  might  1 
called  as  a  witness  on  their  bel 
the  first  place,  yve  have  the  big 
rity  of  Tindal,  C.  J.,  [See  Boyce 
man  (1),]  upon  this  Act  of  Pa 
that  the  circumstances  of  its  bei 
power  of  the  company  to  call  i 
ncsses  to  prove  that  the  replicati 
founded,  is  of  itself  evidence  faf 
coupled  with  other  evidence,  < 
they  might  find  felony  committi 
I  see  no  reason  why  it  should  ni 
Mr.  Carter  naturally  and  very  al 
the  evil  effect  on  a  man's  cha 
being  indirectly  convicted  of  £ 
the  verdict  of  a  jury  in  a  civil  ac 
therefore  said  that  the  same  ai 
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evidence  oaght  to  be  required  in  a  case 
like  this,  and  on  an  indictment  for  felony. 
But  the  answer  is,  that  there  is  nothing 
unreasonable  in  allowing  less  evidence  to 
go  to  the  jury  in  the  civil  action,  for  if 
the   company  have  to   answer  a  prima 
facie  case  made  oat,  they  have  power  to 
call  the  servant  or  servants  in  question 
and  to  make  them  witnesses;    and  the 
abstention  of  the  defendants  from  adopting 
that  course  is  a  fact,  taken  together  with 
the  rest  of  the  evidence,  on  which  the 
jury  may  find  that  a  felony  has  been  com- 
mitted by  some  servant  of  the  defend- 
ants.    Let  me  now  turn  to  the  evidence. 
Here  is  the  book  in  which  it  is  clearly 
shewn  that  the  parcel  was  put  into  the 
van ;  and  in  the  first  place,  there  is  the 
evidence  of  that  book,  which  was  in  the 
possession  of  Hindley,  and  the  fact  that 
lie  bad  taken  on  himself  the  conduct  of 
i^Lis  van,  and  had  the  book  by  which  he 
or  some  one  else  might  examine  the  en- 
tiies  with  the  articles  put  into  the  van, 
i^nd,  in  fact,  check  the  articles  out.    That 
^was  one  circumstance  shewing  that  the 
SLrticles   were  put  into   the  van  and  so 
oame  into  his  possession.     It  is  said,  that 
XKiaj  be  so,  yet  the  parcel  might  have 
Tseeu  stolen  on  the  way  to  the  hotel.   But 
'ti^liat  is  a  mere  matter  of  conjecture,  as  to 
"%vhich  there  was  no  evidence.  Then  there 
the  further  fact  that,  when  Hindley 
'  at  the  hotel  at  which  he  had  the 
msibility    of    delivering    the    three 
.rticles,  he  delivered  only  two;  and  in- 
^^ead  of  at  once  saying,  "  There  was  a 
-liird  parcel ;  1  will  go  and  see  what  has 
>me  of  it,"  he  permitted  the  house- 
jper  to  sign  for  three  parcels,  whereas 

le  knew  that  he  had  delivered  two  only. 

"^M^hat  also  was  evidence  to  go  to  the 
^nry  tending  to  shew  that  there  was 
^Komething  wrong,  that  he  was  endeavour- 
^K-:ng  to  practise  a  deception  on  her,  and 
^fc-hat  he  had  got  rid  of  the  parcel  in  an 
^^^anlawful  way,  and  was  endeavouring  to 
ihield  himself  by  obtaining  her  signature 
*or  the  third.  I  do  not  say  that  was  a 
which  the  learned  Judge  at  a  crimi- 
trial  ought  to  have  left  to  the  jury. 
^Sut  when,  as  here,  the  man  had  nothing 
t»  do  but  to  step  into  the  witness-box 
Bad  account  for  the  disappearance  of  the 
"parcel,  and  so  justify  its  non- delivery  by 


him,  I  think  the  fact  of  his  not  doing  so 
was  evidence  which  might  well  be  left  to 
them  in  support  of  this  plea.  Therefore 
1  think  there  was  evidence  as  against 
Hindley ;  but  as  for  the  evidence  against 
Wilson,  there  is  no  reasonable  doubt. 
He  is  found  in  possession  of  a  part  of  the 
stolen  articles  (stolen,  I  say,  because  we 
find  other  parts  of  the  contents  of  the 
parcel  pledged  at  a  pawnbroker's).  Here 
was  a  servant  of  the  company,  who  passed 
the  greater  portion  of  his  life  on  the  pre- 
mises, and  was  found  in  possession  of  a 
part  of  the  missing  articles,  yet  gave  no 
account  of  it.  Surely  that  alone  would 
be  evidence  for  the  jury  of  his  having 
stolen  them.  1  think,  therefore,  with  re- 
spect to  Wilson,  there  can  be  no  doubt 
there  was  evidence,  although  I  do  not 
say  it  might  not  have  been  met  and 
answered,  and  the  stigma  on  his  charac- 
ter have  been  removed  by  counter  evi- 
dence, especially  as  he  himself  says  that 
he  found  the  articles  on  the  premises, 
but  adds  that  some  one  else  had  found 
the  rest.  He  might  have  shown  that 
the  other  person  had  innocently,  and 
without  any  imputation  of  felony,  taken 
possession  of  that  part.  Although  1  quit^ 
admit  that  the  evidence  was  extremely 
slight,  yet,  on  the  ground  that  it  might 
have  been  met  and  answered  if  no  felony 
had  been  committed  by  the  defendants' 
servants,  but  that  no  attempt  was  made 
so  to  rebut  it ;  and  taking  all  the  circum- 
stances together,  I  am  of  opinion  there 
was  evidence  for  the  jury  in  support  of 
the  replication,  and  that  this  rule  should 
be  discharged. 

PiaoTT,  B. — The  question  is  whether 
there  was  evidence  for  the  jury  in  support 
of  the  replication  of  loss  from  the  feloni- 
ous acts  of  servants  in  the  employ  of  the 
defendants.  1  take  that  to  be  the  true 
construction  of  1  Will.  4.  c.  68.  s.  1, 
which  was  put  upon  it  by  the  Court  of 
Common  Pleas  in  Metcalfe  v.  The  London^ 
Bnghion,  ^c,  Railway  Company  (4),  for 
there  the  question  was,  whether  a  felony 
had  been  committed  by  some  07ie,  and  I 
do  not  understand  that  any  Court  has 
considered  that  the  evidence  should  point 
to  a  particular  servant ;  it  is  enough  if  it 
tends  to  shew  that  a  felony  has  been  com- 
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mitted,  and  tliat  it  is  more  consistent  with 
the  facts  thafc  such  felony  was  committed 
by  a  servant  of  the  company  than  by  some 
other  person.  Such  is  the  rule  suggested 
by  Willes,  J.,  in  his  judgment,  and  I 
think  it  a  very  good  test  by  which  to 
examine  the  evidence  and  to  determine 
whether  it  ought  to  go  to  the  jury.  On 
that  view  of  the  matter,  we  have  to  see 
whether  the  evidence  here  is  more  con- 
sistent with  the  theory  that  a  felony  had 
been  committed  by  the  company's  servants 
rather  than  by  anyone  else.  It  is  per- 
fectly clear  that  a  felony  was  committed 
by  some  one.  The  box  was  taken,  broken 
open,  and  the  goods  abstracted.  Now 
what  is  the  evidence  as  to  the  time  and 
place  of  its  disappearance  ?  I  regard 
both  Wilson's  possession  and  Hindley's 
part  in  the  matter  as  being  material  with 
respect  to  that  question  when,  and  where, 
and  how  this  box  could  have  been  taken. 
It  is  clear  that  it  arrived  safe  at  Liverpool, 
entered  in  the  book  for  inward  delivery, 
and  was  checked  into  Hindley's  book 
as  an  article  for  which  he  was  accountable. 
The  evidence  as  to  what  happened  on  that 
checking  taking  place  and  that  change  of 
position  from  the  company's  van  to  the 
cart  of  the  person  who  is  to  be  taken  as 
the  company's  servant,  is  left  very  meagre, 
and  we  can  only  judge  of  it  from  our  know- 
ledge of  the  kind  of  transaction  and  the 
way  in  which  it  would  be  carried  on.  I 
understand  the  mode  of  business  to  be 
this :  the  articles  are  checked  at  the 
office,  and  entered  in  a  book  of  the  car- 
man, and  that  book  is  evidence  against 
him  that  he  is  to  account  for  the  things 
received.  It  is  plain  that  those  goods 
were  given  into  his  hands,  and  were  lost 
after  he  had  possession  of  them.  He  goes 
to  the  hotel,  and  there  does  that  which 
shews  that  he  supposed,  or  pretended  to 
suppose,  that  he  had  got  the  box,  for  he 
induced  the  young  person  there  to  sign 
the  book,  and  it  was  only  by  the  master 
coming  forward  and  pointing  out  that  but 
two  boxes  had  been  delivered  that  the  fact 
is  discovered.  When  complaint  was  made, 
no  doubt  he  said,  "  Oh,  is  it  not  here  ?" 
but  that  indicates  that  he  was  accotiv fable 
for  it ;  and  when  it  is  suggested  that  it 
might  have  been  lost  while  he  was  in  the 
hotel,  I  answer  that  that  is  not  consistent 


with  the  ^ts,  because  a  piece  of  the  box 
which  had  been  broken  open  was  after* 
wards  found  upon  the  company's  pre- 
mises only  a  hundred  yards  off,  and  no 
thief  stealing  it  frx>m  the  railway  van  at 
the  door  of  the  hotel  would  have  so  nm 
into  danger  of  detection  as  to  take  it  to  tiie 
station  for  the  purpose  of  rifling  it  there. 

The  evidence   tends   to  shew  that  the 

■ 

box  was  stolen  from  the  premises  of  the 
company  at  the  time  it  was  in  their  pos- 
session, or  just  after  it  had  been  trans- 
ferred from  the  booking  office  to  Hindley's 
cart.  If  that  were  so,  who  had  any  op- 
portunity of  taking  it  at  that  time  ?  It 
is  not  shewn  that  the  public  could  have 
gone  into  the  office  and  have  taken  it  with- 
out being  seen.  It  must  be  presomed 
they  could  not.  Nor  is  it  shewn  that 
anyone  could  have  got  into  the  cart  with- 
out being  observed,  and  it  must  be  pre- 
sumed he  could  not.  This,  therefore^ 
brings  the  abstraction  of  the  box  to  a 
point  in  time  whioh  makes  it  more  eon' 
sistent  with  its  having  been  taken  by  the 
company's  servants  than  by  any  one  else. 
Moreover,  when  we  find  that  the  box  was 
broken  open  upon  the  defendants'  pre- 
mises, and  that  Wilson  had  some  of  the 
articles,  and  there  had  been  no  hae  and 
cry,  although  all  these  servants  most  have 
been  aware  of  the  loss,  and  the  one  who 
is  supposed  to  have  found  a  piece  of  the 
box  and  part  of  the  jewellery  did  not  think 
it  worth  while  to  mention  it,  does  not 
that  throw  the  onus  on  the  company's 
servants  of  explaining  the  matter  as  far  as 
they  can  ?  It  seems  to  me  perfectly  ob- 
vious that  it  does  so,  and  indeed  I  do  not 
see  how  circumstantial  evidence  conid 
otherwise  be  brought  to  shew  that  the 
company  were  liable  if  this  were  not  suffi- 
cient. Consequently  I  am  of  opinion  that 
there  was  evidence  i/ioro  consistent  with 
the  fact  alleged  in  the  replication  than 
with  the  innocence  of  the  servants. 

Amphlett,  B. — I  am  of  the  same 
opinion.  I  think  this  case  of  VBry  great 
consequence,  both  to  railway  companies 
and  to  the  public,  and  I  am  sure  the 
Court  would  not  be  doing  their  duty,  if 
they  frittered  away  the  protection  given  to 
i*ailway  companies  by  the  statane.  Bat 
what  wc  have  to  consider  is,  whether  there 
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was  eyidence  to  go  to  the  jniy  of  felony 
by  one  of  the  defendants'  servants.     It  is 
impossible,  in  considering  that,  not  like- 
wise to  consider  the  circumstance,  of  some 
importance,  that  the  evidence  was  left  in 
a  somewhat  vague  state,  and  that  the  com- 
pany had,  necessarily,  in  their  possession 
material  evidence  which  was  not  brought 
forward.    In  the  first  place,  an  important 
question  arises    on    1^    statute    as    to 
whether  it  is  necessary  to  shew  that  an 
individual  servant    has    committed    the 
felonj.     This  point  has  been  dealt  with 
by  my  Lord,  and  I  need  only  say  that  I 
entirely  agree  with  him,  that  if  it  is  shewn 
beyond  reasonable  doubt  that  the  felony 
was    committed    by    some    servant    or 
servants  without  proof  as  to  any  par- 
ticular servant,  the  case  is  taken  out  of 
tile  protection  of  the  statute.     Applying 
that  principle  to  the  present  case,  I  do  not 
see  any  sufficient  proof  that  the  felony 
irhioh  bad  been  undoubtedly  committed, 
Wbb  committed  by  some  one  of  l^e  ser- 
irants,    because  there    does   not  appear 
sufficient  evidence  to  shew  that  the  felony 
xxuxrht  not  have  been  committed  by  some 
One  of  the  public.     But  we  are  consider- 
^xig  yvhether  there  was  evidence  for  the 
jiiiy.     Now  some  evidence  was  given  by 
'tine  plaintiffs,  and  the  company  did  not 
olioose  to  produce  rebutting  evidence  at 
&11.      The  facts  have  been  fully  discussed 
l>y  *  those  who  have  preceded  me  in  deli- 
"V-ering  judgment,  therefore  I  do  not  pro- 
>ae  to  00  into  them  at  length,  but  will 
J  tbat  I  agree  as  to  Hindley  and  Wilson. 
to  Hinoley  I  think  that  if  he  were 
ing  tried  fib  the  bar,  and  the  only  evi- 
dence against  him  were  the  facts  proved 
on  the  present  occasion,  tbe  Judge  would 
£eel  bound  not  to  leave  the  question  of 
liifl  g^ilt  to  the  jury.     The  case  with  re- 
flpect   to  Wilson  has    appeared    to    me 
t&roughout  the  whole  discussion  to  rest 
on  a  different  footing.     I  wish  pointedly 
to  say  I  do  not  entertain  any  suspicion 
that  he  committed  the  felony  ;  but  there 
was  the  &ot  that  Wilson  had  chosen  to 
leave  the   matter   entirely  unexplained. 
What  is  the  evidence  then  ?      It  is  that, 
a  robbery    having  been    committed   of 
this  box  on  the  30th  of  January,  a  fact 
irhioh    we  ximst,   I   think,    assume    to 
bayr'been  known  to  every  one  in  the 
Ksw  Suns,  43.^ExcHia. 


office,— on  the  Thursday  before  the  10th 
of  February,  viz.,  the  6th,  it  seems,  ac- 
cording to  Wilson's  own  statement,  that 
he  found  a  pin-head,  part  of  the  stolen  pro- 
perty, and  that  a  compauion  of  his  found 
two  more,  and  when  told  that  he  ought 
to  have  disclosed  it,  he  admitted  that  he 
did  not  do  so  until  the  police  came.  Now 
I  do  not  for  a  moment  say  that  Wilson 
might  not  have  controverted  those  facts, 
nor  do  I  say  that  a  jury  would  have  con- 
victed him  of  felony,  even  if  he  left  them 
unexplained,  but  I  do  feel  very  strongly 
that  when  such  a  case  hadjl  been  made 
against  him,  and  he  had  given  no  further 
explanation,  there  was  evidence  to  leayG 
to  the  jury  in  support  of  the  present  re- 
plication. Nothing  could  have  been 
more  reasonable  than  that  Wilson  should 
have  been  called  as  a  witness. 

Mr.  Carter  made  some  forcible  obser- 
vations with  regard  to  the  destruction  of  a 
servant's  character  in  such  a  case  as  this; 
but  I  think  the  answer  is  that  it  was  rather 
to  the  benefit  of  tbese  parties  that  they 
should  have  been  put  into  the  box,  and  I 
have  no  reason  to  believe  that  their  ex- 
planation would  not  have  been  satisfactory. 

Rule  dUchcurged, 


Attorneys — Burton,  Yeats  &  Co.,  agents  for 
Hodgson,  Birmingfaam,  for  the  plointifife ;  R.  F. 
Boberts,  for  the  defendants. 


Feb 


L874.       1 
.  10, 12.  / 


HIORT  AND  ANOTHER  V.  BOTT. 


Trover —  Convention — Unauthorised  Act 
depriving  Plaintiff  of  Property  without  In- 
teiUion  to  appropriate  to  Defendant's  own 
Use. 

Where  one  hy  an  unauthorised  act  de^ 
prives  another  of  his  goods,  though  iaithoui 
any  intention  to  appropriate  them  to  his  otvn 
use,  it  is  a  conversion  of  the  goods. 

The  defendant  having  through  an  error  of 
the  consignoi'  of  goods  received  what  pur- 
ported to  he  an  invoice  of  goods  sold  hy  tJie 
consignor  to  the  defendant  through  a  named 
hroher,  and  am,  order  which  required  a  raiU 
way  oompcmy  to  deUver  ^  good^  to  ih^ 
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order  of  the  conmgnor  or  consignee^  indorsed 
the  order  to  the  broker  who  thereby  ob* 
tained  from  tJie  company  and  made  air  ay 
with  the  goods : — Held,  thaty  though  the  <?e- 
fendant  indorsed  th^  order  with  the  intention 
of  correcting  what  he  believed  to  be  an  error 
and  of  returning  the  goods  to  tJie  consignor, 
yet  since  the  circumstances  did  not  require 
him  to  indorse  the  order  or  interfere  with  the 
goods  in  any  way,  he  was  liable  iyi  trover  to 
the  consigyior. 

Trover  for  barley;  and  tlie  common 
money  coants  for  goods  bargained  and 
sold,  and  for  goods  sold  and  delivered. 
Pleas,  not  guilty,  not  possessed,  and  never 
indebted.     Is^e  thereon. 

At  the  trial  before  Archibald,  J.,  at  tho 
Staffordshire  Summer  Assizes,  1873,  tho 
following  facts  appeared — 

The  plaintiffs,  com  merchants  at  Kings- 
ton-upon-Hnll,  had  been  in  tho  habit  of 
employing  one  Greemet  at  Birmingham 
as  their  broker  to  sell  com  for  them.  In 
parsuance  of  an  order  which  they  received 
from  him  in  June,  1873,  thoy  sent  barley 
by  the  London  and  North  Western  Rail- 
way Company  to  the  railway  station  at 
Birmingham,  and  at  tho  same  time  scut  to 
the  defendant  a  letter  by  post  containing  an 
invoice,  which  porported  to  be  an  invoice 
of  barley  sold  by  the  plaintiffs  to  the  de- 
fendant through  a  broker,  so  named  in 
tho  invoice,  of  the  name  of  Greemet.  The 
letter  also  contained  a  delivery  order  upon 
the  railway  company  which  required  them 
to  deliver  the  barley  to  the  ordur  of  the 
consignor  or  consignee.  This  letter  and 
its  contents  were  received  in  due  course  of 
post  by  the  defendant,  a  licensed  victualler 
at  Birmingham,  who  did  not  know  what 
it  meant  as  he  had  given  no  order  for  the 
barley ;  aijd  within  a  day  or  two  Gree- 
met called  on  the  defendant,  who  gave 
the  following  account  of  the  interview, 
which  was  taken  at  tho  trial  as  cor- 
rect. The  defendant  shewed  Greemet  the 
ripers  and  said,  "  What  docs  this  mean  ? 
never  bought  any  barley  through  you  of 
the  plaintiffs. ' '  Greemet  thereupon  said  it 
was  a  mistake  of  tho  plaintiffs ;  they  had 
no  doubt  confused  the  defendant's  name 
with  some  other  name  ;  they  were  doing 
a  large  business  and  were  very  likely  to 
xnaJce  a  mistake.     The  defendant  then 


signed  the  order  with  the  words,  **deliv 
to  the  order  of  Greemet,"  and  gave  it  ani 
the  invoice  to  Greemet,  aa  he  said, 
cause  Greemet  said,  ''Do  not  send 
order  back,  but  indorse  it  to  me,  whic 
will  save  the  expense  of  a  fresh  order. 
cannot  get  the  barley  without  it.'*    There--  - 
upon  Greemet  went  to  the  railway  com.  ^ 
pany  with  tho  order  so  indorsed,  obtained 
the  barley  from  the  company,  sold  it,  ra:zr 
away  and  has  never  been  heard  of  since. 

In  answer  to  a  question  pat  by  the 
learned  Judge,  the  jury  found  ^*  that  the 
defendant  in  indorsing  the  order  had 
no  intention  to  appropriate  the  barley  to 
his  own  use,  but  did  it  for  the  purpose  of 
correcting  what  he  believed  to  be  an 
error;"  and,  added  the  Jad^,  '* of  re- 
turning the  barley  to  the  plaintiffs?"  to 
which  the  jury  assented.  A  verdict  was 
then  entered  for  the  defendant,  leave 
being  reserved  to  the  plaintiffs  to  move 
to  enter  it  for  them  for  1802.  19«.,  the 
value  of  the  barley,  on  the  ground  that 
there  was  an  appropriation  of  the  barley 
to  the  defendant's  own  use  notwithstand- 
ing the  verdict. 

A  rule  nisi  having  being  obtained  to 
enter  the  verdict  for  the  plaintiffs  for 
ISOl,  199.,  on  the  ground  that  upon  the 
facts  proved  the  plaintiffs  were  entitled 
to  have  it  entered  for  them, 

Jelf  (/.  J,  Powell  with  him),  for  ihe 
defendant,  shewed  caose.  —  There  is  no 
conversion  unless  there  be  an  iniention  to 
convert  the  goods  either  to-the  defendant's 
own  use  or  to  that  of  soma  other  person, 
or  unless  the  goods  be  destroyed  or  altered 
in  character — Fouldes  v.  WUUmghby  (1). 

[Bramwbll,  B. — Is  it  not  sufficient  if 
the  defendant  eloignes  them  P] 

If  my  tailor  sends  me  a  coat  I  have  not 
ordered,  am  I  liable  in  trover  if  I  g^ve  it 
to  a  messenger  to  take  back,  and  he  steals 
it  P  An  involuntary  bailee  of  goods  is 
not  liable  for  misdelivery  if  he  acts  with 
reasonable  care — Heugh  v.  The  London 
and  North  Western  Bailway  Oompany  (2). 
It  was  the  conduct  of  the  plaintiffs  in 


(1)  SMoo.  &W.540;s.e.lOLsv  J.fiep.(ir.^.)       ^_^  ^^ 
Exch.  364. 
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(2)  39  Lav  J.  Bep.  (ir.s.)  Esch.  48;  s.  Ci  law 
£ep.  6  Exch.  51. 
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liolding  ont  Qreemeb  as  their  authorised 
a^nt  that  induced  the  defendant  to  act 
sui  he  did,  as  in  McKean  v.  Mclver  (3), 
^where  it  was  held  that  even  carriers, 
l>eiiig  mere  conduit  pipes,  were  not  liable 
for  misdeliyery.  He  also  referred  to 
bowler  V.  HoUms  (4). 

Sosanquet  {Huddlasion  with  him),  for 
iihe  plaintiffs,  referred  to  Burroughes  v. 
Sayne  (5),  and  WUbraham  v.  Snow  (6). 

Cur,  adv.  wlU 

Bbimwbll,  B.  (on  Fob.  12). — We  are 
all  agreed  that  this  rule  must  be  made  ab- 
solute, and  mj  brother  Figott  has  asked 
me  to  deHver  judgment  for  him  as  well  as 
for  myself  The  case  was  really  a  singular 
one.  [The  learned  Judge  stated  the  facts 
aboye  set  out,  and  proceeded.]  The 
jury  found,  in  answer  to  my  orother 
Archibald,  that  the  defendant  had  no  in- 
tention of  appropriating  the  barley  to  his 
own  use,  but  indorsed  the  order  for  the 
purpose  of  correcting  what  he  believed  to 
be  an  error,  and  of  returning  the  barley 
to  the  plfiontiffs,  and  the  jury  were  no 
doubt  right.  For  this  good-natured  act 
on  the  part  of  the  defendant  this  action 
was  brought.  Now,  though  1  am  sorry 
for  the  ddfendant,  yet  if  one  is  to  be  pitied 
more  than  the  other,  the  plaintiffs  are 
more  to  be  pitied  than  the  defendant,  be- 
cause they  have  done  nothing  wrong  at 
all,  but  uirough  the  unauthorised  adb  of 
the  defendant  they  have  lost  their  barley. 
But  the  question  is,  not  which  of  the  two 
is  ihe  more  to  be  pitied,  but  which  of  the 
two  is  right  in  point  of  law,  and  it  appears 
to  us  the  plaintiffs  are  right.  I  think 
Mr.  Bosanquetgave  as  good  a  description 
of  what  constitutes  a  conversion  as  1  ever 
remember  to  have  heard.  It  is  where  a 
man  does  an  act  unauthorised  which 
deprives  me  of  my  property  permanently 
or  for  an  indefinite  time.  The  e2q)ression 
used  in  the  declaration  is,  '*  converted  it 
to  his  own  use."  That  means  converted 
to  his  own  purposes ;  it  does  not  mean  he 

(3)  40  Law  J.  Bep.  (n.s.)  Exdi.  30. 

(4)  41  Law  J.  Bep.  (n.s.)  Q.B.  277. 

(6)  5  HorL  &  N.  206;  8.  c.  29  Law  J.  Bep. 
(k.8.)  Ezch.  185. 

(5)  2  Wjnfl*  Saund.  ed.  1871,  p.  108,  note  (a). 


consumed  it  himself,  because  there  is  not 
the  least  doubt  if  a  man  gave  a  quantity 
of  wine  to  a  friend  to  drink,  and  the  friend 
drank  it,  that  is  as  much  a  conversion  as 
if  he  drank  it  himself.  Here  the  defend- 
ant did  an  act  that  was  unauthoiised, 
because  there  was  no  occasion  for  it, 
for  by  the  terms  of  the  delivery  order 
the  barley  was  deliverable  to  the  order  of 
the  consignor  or  consignee,  and  if  the 
defendant  had  done  nothing  at  all  it  would 
not  have  been  delivered.  There  is  no 
doubt,  therefore,  that  by  what  the  de- 
fendant has  done,  he  has  deprived  the 
plaintiffs  of  their  property ;  because,  forti- 
fied with  this  order,  Greemet  went  to  the 
railway  company,  got  the  barley,  and 
made  away  with  it,  and  no  action  could 
lie  against  the  railway  company,  because 
they  would  say,  "We  have  done  what 
you  desired  us  to  do.  We  have  delivered 
it  to  the  order  of  the  consignee."  It 
stands,  therefore,  that  by  an  unauthorised 
act  of  the  defendant  the  plaintiffs  have  lost 
their  barley,  without  any  remedy  against 
anybody  except  Gbeemet,  which  is  a  worth- 
less remedy.  It  does  seem  to  us,  there- 
fore, that  this  was  assuming  a  control 
over  the  disposition  of  these  goods,  and 
causing  them  to  be  delivered  to  a  person 
who  deprived  the  plaintiffs  of  them,  and 
that  a  case  of  conversion  is  well  made 
out. 

A  good  many  ingenious  cases  were  put 
as  to  what  would  happen  if  a  parcel  were 
left  at  your  house  by  mistake,  and  you 
gave  it  to  a  messenger  to  take  back  to  the 
person  who  lefb  it  &ere  by  mistake,  and 
the  messenger  converted  it  to  his  own  use. 
Probably  the  safer  way  to  deal  with  those 
cases  is  to  say.  Wait  until  they  arise. 
But  there  really  is  this  difference.  When 
a  man  does  deliver  a  parcel  to  you  by 
mistake  in  that  way,  it  is  contemplated 
that  if  there  is  a  mistake  you  yoll  do 
something  with  it.  What  are  you  to  do  ? 
Warehouse  it  ?  No.  Are  you  to  turn  it 
out  of  doors  into  the  streets  ?  That  is 
unreasonable.  Does  he  not  impliedly 
authorise  you  to  take  reasonable  steps 
with  regard  to  it,  that  is,  send  it  back  by 
a  trustworthy  person,  and  when  you  say 
to  such  a  person,  "  Go  and  deliver  it  to 
the  people  who  sent  it,*'  are  you  in  any 
manner  converting  it  to  your  own  use  ? 
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Tho  same  disiinoiion  ezistB  between  the 
present  case  and  Heugh  y.  The  London 
and  North  Western  RaUtoay  Company  (2), 
where  it  was  taken  that  the  plaintiyor 
anthorised  the  defendants  to  dehver  the 
goods  to  the  person  applying  for  them,  if 
they  had  reasonable  grounds  for  beHeying 
him  to  be  the  right  person. 

One  word  more.  This  is  an  action  for 
conyersion,  and  I  lament  such  a  word 
should  appear  in  our  proceedings,  which 
does  not  represent  the  fact  in  reality,  and 
which  always  giyes  rise  to  the  discussion 
as  to  what  is  and  what  is  not  a  conyer- 
sion. But  supposing  this  case  were  stated 
according  to  a  non-artificial  system  of 
pleading:  "I,  the  plaintiff,  had  at  the 
lx)ndon  and  North  Western  Railway 
Station  certain '^barley.  I  had  sent  the 
deliyery  order  to  you,  the  defendant.  You 
might  haye  got  it  if  you  were  minded  to 
be  the  buyer  of  it.  You  were,  not  minded 
to  be  the  buyer,  and  therefore  should 
haye  done  nothing  with  it.  Neyertheless 
you  ordered  the  Railway  Company  to  de- 
liyer  it,  without  my  authority,  to  Gbeemet^ 
who  took  it  away."  Would  not  that  haye 
been  a  logical  and  precise  statement  of 
the  tortious  act  on  the  part  of  the  defend- 
ant causing  loss  to  the  plaintiff  ?  It  seems 
to  me  it  would.  I  think,  but  not  without 
some  regret,  this  rule  should  be  made 
absolute. 

Cliasbt,  B. — I  am  of  the  same  opinion, 
and  shall  only  add  a  few  words  for  the 
purpose  of  making  the  ground  of  decision 
clearly  understood,  and  of  shewing  that 
we  are  not  questioning  or  oyerruling  any 
of  the  authorities  referred  to.  It  should  hd 
particularly  noticed  in  this  case  that  the 
plaintiff  had  not  by  what  they  had  done 
placed  the  defendant  in  any  position  of 
difficulty,  as  is  often  the  case  with  an  in- 
yoluntaiy  bailee  (an  expression  oflen  used 
in  the  argument)  who  has  receiyed  pro- 
perty into  his  possession  for  a  purpose 
which  cannot  (as  it  afberwards  appears) 
be  exactly  carried  into  effect,  and  who 
does  his  best  and  acts  in  a  reasonable 
manner  for  carrying  into  effect  the  pur- 
pose of  the  bailment.  In  such  cases  the 
bailee  has  a  duty  to  perform  in  relation  to 
the  goods,  and  he  is  placed  in  a  difficulty  in 
the  dischfu^  of  that  duty  by  the  de&ult  of 
■the  plaintiff  who  ought  not  to  be  allowed 


to  complain  if  under  that  difiBoalty  the 
bailee  has  acted  in  a  maimer  wUoh  is  ooii- 
sidered  reasonableand proper.  Batnodi£&> 
culty  of  that  sort  arises  l^re,  because  the 
goods  were  consigned  to  the  order  of  the 
consignee  or  consignor,  and  the  defendant 
being  the  consignee  and  in  possessioin  of 
the  order  must  haye  known  that  there 
was  some  TnistAke  in  making  him  consig- 
nee, and  so  the  goods  were  properly  de- 
liyerable  to  the  order  of  the  consignor. 
He  had  no  duty  to  perform  in  relation  to 
the  goods,  and  was  a  mere  stranger  except 
that  by  mistake  he  had  been  made  con- 
signee, and  so  had  an  ostensible  title  and 
could  dispose  of  the  goods.  This  distin- 
guishes tne  present  case  traat  the  cases 
against  railway  companies  referred  to  in 
the  argument. 

It  is  also  to  be  obsenred  that  the  present 
case  is  different  fix)m  a  class  of  cases  re- 
ferred to  in  the  argument,  in  which  some 
act  is  done  to  goods,  such  as  shoeing  a 
horse,  packing  goods  or  forwarding  them 
on.  In  these  cases  no  act  is  done  haying 
reference  to  the  property  in  the  goods  or 
the  right  to  the  possession  of  them.  The 
act  is  consistent  with  the  title  of  any 
person.  But  in  the  present  case  the  act 
of  the  defendant  transfers  the  title  to  the 
possession  of  the  goods  so  as  to  cause 
them  to  be  lost  to  the  real  owners. 

The  jury  haye  found  that  the  defendant 
did  not  intend  to  appropriate  them  to 
himself  by  the  transfer,  but  intended  them 
to  be  returned  to  the  plaintiffs.  Accord- 
ing to  the  eyidence  the  object  of  the 
transfer  was  not  the  haying  the  goods 
actually  returned  to  the  owners,  but  to 
dispense  with  the  necessity  of  sending  to 
the  plaintifis  for  a  fresh  oraer  making  the 
goods  deliyerable  to  the  real  purchaser. 
And  although  it  does  not  make  any  real 
difference,  this  must  haye  been  what  the 
jury  meant,  because  by  the  form  of  the 
note  the  goods  were  at  the  disposal  of  the 
plaintiffs  if  the  defendant  did  nothing. 

The  ground  of  the  decision  in  the  pre- 
sent case  is  that  the  defendant  had  no  title 
whateyer  to  the  goods,  that  there  was  no 
necessity  whateyer  for  his  interfering  in 
any  manner  in  the  disposal  of  them,  but 
that  he  improperly,  though  innocently 
(being  preyailed  upon  to  £>  so  by  One- 
niet),  haying  the  maMa  of  title  by  mistake 


Vol.  48.] 


HILART  TERM,  1874. 


85 


as  He  knew,  transferred  tliat  title  to  the 
possession  to  Ghreemet.     I  think  a  person 
"who  deals  with  the  property  of  another 
person  in  this  way  does  so  at  his  peril, 
and  if  by  means  of  it  a  frand  upon  the 
owner  is  accomplished  he  is  responsible. 
Xt  was  not  left  to  the  jury  in  this  case  to 
aay  whether  the  conduct  of  the  defendant 
in  this  case  was  reasonable  and  proper, 
Imt  I  do  not  think  that  this  was  necessary. 
fTo  objection  was  made  on  the  argument 
tliat  tills  had  not  been  done,  but  it  was 
tumecessary  because  to  transfer  volun- 
tarily the  title  to  the  possession  of  goods 


in  which  you  have  no  interest  whatever 
to  a  third  person  is,  in  my  opinion,  under 
the  circumstances  of  the  present  oase, 
obviously  improper  and  unreasonable,  and 
that  is  the  ground  of  my  judgment. 

B/ule  absolute. 


Attorneys — Chester  &  Co.,  agents  for  Arnold  & 
Son,  Birmingham,  for  plaintiffs ;  Wm.  Rogers, 
agent  for  W.  H.  Powell,  Birmingham,  for  de- 
fendant. 
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April  16. 

Practice — JExecutian — Haste  iyi  issuing 
fi,  fa,  on  Taxation  oj  Costs, 

Judgment  for  201.  having  been  recovered 
a/ad  signed  against  the  def&iida/nt^  a  ma/n  of 
known  and  undoubted  wealth,  the  costs 
were  taxed  at  72Z.,  atid  on  the  allocatur 
being  given  for  that  sum  aboui  one  o^doch 
in  the  day,  the  attorney^ s  clerk,  who  repre^ 
sented  the  defenda/nt  at  the  taaation,  asked 
the  attorney* s  clerk  attending  for  theplain^ 
tiff,  to  grant  tvnie,  until  a  return  of  post,  in 
which  to  pay  the  money.  This  the  latter 
clerk  refused  to  do,  and  he  at  once  issued 
execution  which  was  levied  at  four  o^ clock  the 
same  afternoon,  A  master  made  an  order 
setting  aside  the  fi.  fa,  and  all  proceedings 
thereunder,  with  costs,  on  the  ground  that  the 
execution  had  been  issued  in  unreasonable 
haste : — Held,  that  such  order  tvas  wrong, 
as  the  plaintiff  had  a  right  to  issue  execu^ 
tion  instanter,not  being  bound  to  wait  during 
the  time  asked  for,  and  no  other  indulgence 
of  a  more  reasonable  kind  having  been 
craved. 

In  an  action  by  the  plaintiff  against  the 
defendant,  a  wealthy  distiller,  for  negli- 
gence causing  personal  damage,  the  for- 
mer obtained  a  verdict  for  201.,  on  the 
12th  of  November,  1873.  Judgment  was 
signed  on  the  27th  of  November,  aad 


notice  of  taxation  of  the  plaintiff's  ocmtn 
given  for  the  following  day,  together  with 
a  copy  of  the  bUl  of  costs,  and  affidavit  of 
increase.  On  the  28th  of  November^  a 
meeting  for  taxation  took  place,  bat  ^b» 
defendant's  attorneys  then  objected  to  the 
omission  of  the  words  *'a  London  oom- 
missioner  to  take  affidavits,  Sbo,"  in  the 
jurat  of  the  copy  affidavit  of  increase,  and 
the  taxation  was  postponed  until  the  29ih 
of  November,  when  the  adjourned  taxa» 
tion  was  resumed  and  completed;  the 
master's  allocatur  for  721, 11«.  6d,  costs 
was  obtained  about  one  o'clock  in  the 
aflemoon  of  that  day,  whereupon  the 
clerk  of  the  plaintiff's  attorneys  asked  the 
clerk  of  the  defendant's  attorney,  if  he 
was  prepared  with  a  cheque  for  the 
amount,  the  latter  derk  asked  time  until 
a  return  of  post,  the  former  replied^**  I 
shall  not  wait,  after  what  was  done  on  the 
first  appointment  for  taxation,"  and  re- 
ceived the  answer — "As  you  will  not 
wait,  then,  1  tell  you  the  money  is  at- 
tached." The  clerk  of  the  plaintiff's 
attorney  thereupon,  viz.,  at  a  quarter-past 
one  o'clock,  and  before  leaving  the  build- 
ing, issued  a  writ  offi.fa,  and  at  once  de- 
livered it  to  the  shenior's  officer  who  levied 
upon  the  defendant's  goods  at  about  four 
o'clock  the  same  Saturday  afternoon. 
The  defendant  had  more  than  one  place 
of  business,  and  the  levy  was  made  not 
at  that  where  the  injury  occurred  to  the 
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plaintiff^  bat  at  a  separate  establishment. 
^^  snmmons  to  cbambers  was  taken  oat 
l>y  tbe  defendant  to  set  aside  the  execution 
:£br  irregalarity,  on  the  ground  that  it  was 
issued  with  unreasonable  haste,  and  the 
xnaster  who  heard  the  summons  made  an 
order   "that  the  writ  of  fi,  fa,    issued 
Inerein,   and  all  subsequent  proceedings 
liad  thereunder,  be  set  aside,  and  that  the 
sheriff    do    withdraw    from    possession, 
IMessrs.  Few  &  Co.  undertaking  to  pay 
"^^hateyer  shall  appear  due  to  the  plaintiff 
xinder  his  judgment,  and  that  the  plaintiff 
^o  pay  to  the  defendant  all  costs  occa- 
sioned  by  such  execution  and  of  this 
Application,  and  that  the  defendant  be  at 
liberty  to  deduct  such  costs  when  ascer- 
tained from  the  amount  due  to  the  plain- 
tiff." 

An  appeal  against  this  order  to  Groye, 
J.,  was  heard  and  dismissed  by  his  Lord- 
ship with  costs. 

A  role  having  been  obtained  calling  on 
'the  de&ndant  to  shew  cause  why  the 
^faster's  order,  and  the  order  dismissing 
'the  appeal  from  the  same,  should  not  be 
xeBcinaed  or  varied,  on  the  ground  that 
the  plaintiff's  proceedings  were  regular, 
mnd  why  the  defendant  should  not  forth- 
"wiih  pay  to  the  plaintiff  the  sum  of 
19Z.  75.  Id.,  balance  of  damages  and  costs 
Teoovered  in  the  action,  and  also  the 
3>1aintiff 's  costs  of  execution  and  levy,  or 
nrhy  the  plaintiff  should  not  be  at  liberty 
^  issue  execution  for  the  same — 

lUAand  F.  Williams  (WUlis  with  him) 
shewed  cause. — First,  the  order  was  made 
laj  consent,  and  therefore  cannot  be  im- 
pugned. 

[Bramwell,  B.  —  I  observe  that  the 
words  "  by  consent "  are  struck  out  of  the 
form,  and  the  Master  who  made  the  order 
reports  to  us  that  he  believes  it  was  made 
m  invitwn,'] 

Then,  secondly,  it  was  properly  made, 
even  without  consent.  Execution  was 
issued  with  undue  speed  to  harass  and 
annoy  the  defendant,  who  was  not  only 
solvent  but  a  very  rich  man,  and  was  quite 
able  to  pay,  as  the  plaintiff  was  weU 
aware.  The  Court  will  not  allow  its  pro- 
cess to  be  so  abased.  Thus,  where  a 
Judge's  order  was  made  for  payment  of  a 
debt  and  costs  which  were  demanded  im- 


mediately after  taxation,  and  not  bein^ 
paid,  the  plaintiff  on  the  same  day  signed 
judgment,  the  Court  of  Exchequer  held 
that  the  judgment  was  irregular — Perkins 
V.  The  National  Investment  Society  (1). 

[PiQOTT,  B. — If  there  is  any  delay  the 
judgment  creditor  may  dispose  of  his 
goods  by  a  bill  of  sale.  What  is  reason- 
able time  te  wait  before  issuing  execntiony 
is  it  to  be  variable  ?]     - 

The  ordinary  practice  is  that  where  the 
debtor  is  obviously  solvent  the  fi.  fa,  is 
not  issued  with  such  haste.  If  execution 
may  be  taken  out  at  once  on  the  allocatur 
being  given,  the  attorney  must  either 
attend  personally,  or  entrust  a  clerk  with 
authority  to  receive  the  sum,  however 
large.  And  the  amount  might  have  to  be 
paid  in  cash,  for  there  is  no  obligation  to 
accept  a  cheque.  The  speed  here  was  not 
used  for  the  bona  fide  object  of  getting  the 
money.  Such  abuse  of  the  process  of  the 
Court  was  even  actionable.  In  Grainger 
V.  Hill  (2)  the  defendante,  in  order  to 
compel  the  plaintiff  through  fear  of  im- 
prisonment to  give  up  the  register  of  a 
vessel,  caused  him  to  be  arrested  under  a 
ca,  sa,  for  80Z.  advanced  by  way  of  mort- 
gage, and  a  special  action  on  the  case  was 
maintained. 

[WUMs  mentioned  a  case  of  Bay  a/nd 
wife  v.  The  South  Eastern  Railway  (unre- 
ported), tried  before  Martin,  B.,  in  or 
about  1871,  where  a  verdict  having  been 
obtained  for  250Z.,  judgment  for  that  sum 
and  costs  was  signed  at  half-past  twelve  in 
the  day,  and  at  three  o'clock  of  that  after- 
noon execution  was  issued,^  and  the  office 
furniture,  <&c.,  of  the  railway  company 
seized  under  the^.  fa, ;  but  Willes,  J.,  at 
chambers,  set  aside  the  execution  on  the 
ground  that  the  plaintiff  was  not  entitled 
to  issue  it  until  a  reasonable  time  had^ 
elapsed.] 

[Bramwell,  B. — K  those  facte  are 
rightly  remembered,  that  case  would  be  an 
important  authority  on  the  point.] 

Lucius  Kelly  f  in  support  of  the  rule. — 
The  plaintiff  had  a  right  to  issue  execu- 
tion immediately  on  the  amount  of  the 
costs  being  ascertained.     The  Common 

(1)  2  Hurl.  &  N.  71 ;  8.C.  26  Law  J.  Rop.(N.s.) 
Exch.  182. 

(2)  4  Bing.  N.C.  212;  b.  c  7  Law  J.  Rep.  (h.8.) 
O.P.  86. 
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Law  Procedure  Act,  1852,  b.  120,  enacts 
that  "  a  plaintiff  or  defendant,  having  ob- 
tained a  verdict  in  a  cause  tried  out  of 
term,  shall  be  entitled  to  issue  execution 

in  fourteen  days "     And  by  Reg. 

Gen.  H.T.  1868,  r.  67,  a  similar  provision 
is  made  for  causes  tried  in  term.  "  As 
soon  as  final  judgment  is  actually  signed 
by  the  Master,  but  not  before,  the  party 
in  whose  favour  it  is  given  may  imme- 
diately sue  out  execution,  and  this  before 
the  judgment  is  entered  on  the  roll." — 
1  Chitty^s  Archhold^a  Practice  (12th  ed.), 
p.  693.     [He  was  then  stopped.] 

Beamwbll,  B. — ^We  are  of  opinion  that 
the  rule  should  be  absolute.  Without  ex^ 
actly  overruling  the  decision  of  my  bro- 
ther Grove  at  chambers,  where,  perhaps, 
the  matter  was  not  so  fully  sifted  as  it  has 
been  to-day  before  us,  we  think  that  there 
really  was  no  consent  to  the  making  of 
the  order  by  the  Master.  On  the 
second  question  we  have  only  to  consider 
the  order  made  by  the  Master,  who 
has  reported  his  reasons  for  making  it, 
but  with  great  deference  to  him  we  think 
it  wrong.  The  inclination  of  my  opinion 
is,  that  immediately  a  party  to  a  cause  has 
signed  judgment,  ne  may  issue  execution 
at  once,  without  more.  His  so  doing 
may,  perhaps,  lead  to  difficulty  and 
inconvenience,  because,  as  I  pointed  out 
in  Perkins  v.  The  National  In/vesttnent 
Society  (1),  the  clerk  attending  the 
taxation  of  costs  is  not  authorized  to  re- 
ceive the  money ;  and,  therefore,  the 
judgment  debtor  cannot  prevent  the  issu- 
ing of  the  execution,  if  the  other  party 
acts  with  such  impropriety  as  to  at  once 
proceed  to  levy,  without  giving  the  oppo- 
site attorney  time  even,  nguratively 
speaking,  to  put  his  hand  into  his  pocket. 
If  it  were  necessary  now  to  decide  any 
question  as  to  reasonable  time,  I  should 
like  to  see  the  papers  in  the  case  referred 
to  by  Mr.  Willis,  but  I  do  not  think  it  is  so. 
How  the  reasonable  time  could  be  mea- 
sured I  am  at  a  loss  to  conceive.  It  m^ 
possibly  be  that  there  ought  to  be  suffi- 
cient time  allowed  for  the  clerk  attending 
the  taxation  to  go  to  his  principal  for  the 
money,  and  thence  to  the  office  of  the 

flaintiff's  attoi^ey,  in  order,  to  pay  it. 
do  not,  however,  think  there  as  mdj 


such  time,  or  that  the  reasonabkneoB 
could  depend  on  the  distance  of  tlie  attor- 
ney's offices.  The  procedure  is,  in  mj 
opinion,  regulated  by  the  good  sense  oi 
the  profession.  No  such  case  has,  in  my 
recollection,  occurred  before,  and  I  think 
the  matter  may  be  safely  left  to  their  own 
sense  of  propriety. 

But  we  need  not  decide  the  question  of 
reasonableness,  for  it  does  not  seem  to 
arise  here.  The  one  party  said,  *^  Give  ns 
time  until  return  of  post  to  pay;"  the  other 
answered, "  Wewillnotgiveyonaminxite;" 
whereupon  the  former  did  not  saj,  **  1  in- 
sist on  time  to  go  to  my  principal  for  the 
money;"  had  he  done  so  the  questionof  rea- 
sonableness might  have  become  materiaL 
The  plaintiff  had  a  right  to  issue  execu* 
tion  instantety  and  it  seems  to  me  that 
there  was  nothing  irregular  in  his  proceed, 
ing.  I  cannot  finish  without  adding  that 
if  an  attorney  acted  in  such  a  manner 
without  any  justification,  he  would  de- 
serve great  reprobation  for  oaasmg  much 
vexation,  and  needless  increase  or  costs; 
but  in  this  case  there  certainly  seems  to 
have  been  some  provocation  given  for  the 
despatch  in  issuing  the^.  fa. 

PiGOTT,  B. — I  also  refhun  from  giving 
any  opinion  on  the  question  of  reason- 
ableness, which  has  been  raised.  The 
Master  probably  thought  the  case  fell  with^ 
in  the  decision  in  Perkins  v.  The  Naticmal 
Investment  Sodeiy  (1),  which  I  quite  ap- 
prove of,  and  consider  to  be  right.  But 
this  does  not  fall  within  that  case.  I 
think  the  plaintiff  was  only  pursning  his 
strict  right  in  signing  judgment^  and  that 
we  may  decide  in  his  favour  without 
at  all  interfering  with  anv  other  decision, 
because  it  is  clear  that  when  requested  to 
wait  until  return  of  post  he  had  a  right  to 
refuse,  and  no  other  lesser  indulfirenoe  was 
asked  for.  He  seems  also  to  nave  had 
some  provocation  by  the  defendant  obtain- 
ing an  adjournment  of  the  taxation  by 
taking  a  mere  technical  objection  to  iho 
form  of  a  jurat. 

Rule  aheolute. 


Attorneys — ^Berridge,  for  plaintiff;  Few  &  Co^ 

for  defendant. 
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1874  Tthe  gbeat  nobthebn  bail- 
April  22.  I  WAT  company  v.  swaffield. 

Oarriers  of  Ooods  by  Land-^-^Bailwaij 
Compcmy — Authority  to  incur  Beas&iioible 
and  Necessary  Expenses  for  Owner  of 
Chods. 

When  carriers  hy  land  have  carried  goods 
to  their  destination^  in  jpwrsuance  of  a  con- 
iraeiwiih  one  who  is  both  consignor  and 
consignee^  and  through  his  default  the  goods 
€ure  left  tn  the  comers^  hands,  they  are 
hound  to  take  reasonable  measures  for  the 
jpreservation  of  the  goods,  and  can  recover 
Jrom  him  payments  they  have  made  on  ac- 
count  of  expenses  so  incurred. 

The  defendant  sent  a  horse  by  railway 
consigned  to  himself  at  a  station  on  the  line, 
and  paid  the  f afire.  When  the  horse  ar- 
rived  at  the  station  there  was  no  one  on  tlie 
defendants  behalf  to  receive  it,  and  the 
railway  company  therefore  placed  it  with  a 
Uoery  stable  keemer : — Held,  that  they  could 
recover  from  the  defendant  the  reasonable 
charges  which  they  had  paid  to  the  stable 
keeper. 

Case  stated  on  appeal  from  the  County 
Court  of  Bedfordshire. 

On  July  5th,  1872,  the  defendant  sent  a 
horse,  unattended,  by  the  plaintifis'  8.40 
p.m.  train  from  King's  Cross,  consigned 
to  the  defendant  himself  at  Sandy.  The 
defendant  paid  in  London  the  fare  from 
King's  Cross  to  Sandy,  and  received  a 
ticket.  The  horse  arrived  at  Sandy  Sta- 
tion at  10.8  p.m.,  but  there  was  no  one  at 
the  station  to  receive  it  on  the  defendant's 
behalf.  The  defendant  and  his  residence 
(which  was  between  fifteen  and  six- 
teen miles  from  Sandy)  were  unknown 
to  the  officials  at  Sandy  Station,  and  the 
horse  was  therefore,  by  the  station  mas- 
ter's direction,  taken  for  safe  custody, 
shortly  after  its  arrival,  to  Bennett's 
livery  stables  near  the  station.  Soon 
afterwards  a  servant,  whom  the  defend, 
ant  had  sent  to  meet  the  horse  at  Sandy, 
arrived  at  the  station,  produced  the  ticket, 
and  asked  for  delivery  of  the  horse.  He 
was  told  by  the  station  master  that  the 
horse  was  at  Bennett's,  and  that  he  could 
have  it  on  payment  of  the  livery  charges. 
One  of  Bennett's  servants  came  up  at 
the  time,  and  said  that  the  livery  charges 
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would  be  6d.  This  the  defendant's 
servant  refused  to  pay.  The  defendant's 
servant  then  went  with  a  station  porter 
and  Bennett's  servant  to  Bennett's  stables 
and  demanded  the  horse.  Bennett  said 
he  might  have  the  horse  on  the  payment 
of  Is,  6d,  The  defendant's  servant  re- 
fused, with  insolence,  to  pay  anything, 
whereupon  Bennett  said  he  should  not 
have  the  horse  for  less  than  2s.  6d.,  which 
was  the  full  and  usual  charge  for  one 
night's  keep,  and  was  admitted  to  be  a 
reasonable  charge.  The  next  morning  the 
defendant  came  to  the  station,  and  the 
station  master  tried  to  persuade  him  to 
pay  Bennett's  charge  and  take  the  horse. 
The  defendant  declined,  and  said  he  would 
not  recognize  Bennett  at  all,  but  offered 
to  pay  any  demand  of  the  company.  The 
station  master  said  the  company's  de- 
mands having  been  paid  in  London,  they 
had  no  further  demand,  and  eventually 
told  the  defendant,  "Rather  than  that 
you  should  go  away  without  the  horse,  1 
will  pay  the  charges  out  of  my  own 
pocket."  The  defendant  declined  the  offer, 
and  went  away  without  the  horse.  On 
July  8th  the  plaintiffs  wrote  to  the  de- 
fendant that  the  horse  would  be  delivered 
to  him  at  Sandy  without  payment  of  the 
stable  charges,  but  that  they  should  look 
to  him  for  payment  thereof.  The  defend- 
ant wrote  m  reply,  that  if  the  plaintiffs 
sent  the  horse  to  the  defendant's  house, 
free  of  expense,  before  a  named  hour,  and 
also  paid  SOs,  for  his  expenses,  and  loss 
of  time,  and  for  the  delay  in  the  deliveiy, 
he  would  receive  the  horse,  but  under  no 
other  conditions.  The  plaintiffs  replied 
by  letter  that  the  horse  would  remam  at 
the  stables  entirely  at  the  defendant's 
risk  and  expense.  The  horse  remained  at 
the  stables  till  November  18th,  1872, 
when  the  plaintiffs  sent  it  to  the  defend- 
ant's house.  The  plaintiffs  afterwards, 
without  any  threat  of  legal  proceedings, 
paid  Bennett  17Z.  for  his  stable  charges, 
which  were  at  the  rate  of  17^.  6d,  per 
week,  and  were  admitted  to  be  fair  and 
reasonable. 

The  plaintiffs  having  sued  the  defend- 
ant for  that  amount  in  the  County  Court, 
the  Judge  (before  whom  the  case  was 
tried  without  a  jury)  gave  judgment  for 
the  defendant,  holding  that  there  was  no 
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itract,  express  or  implied,  npon  which 

3  plaintiffs  could  recover. 

The  question  for  the  Oonrt  was,  whether 
le  plaintiffs  were  entitled  to  recover  any 
nd  what  part  of  the  stable  charges, 
/ndgment  to  be  entered  accordingly. 

James  P.  Aspinall^  for  the  plaintiffs, 
appellants,  was  not  heard. 

TT.  Oraham,  for  the  defendant^  re- 
spondent.— ^The  plaintiffs  were  bound  by 
their  contract  to  deliver  the  horse  to  the 
defendant's  servant  on  the  night  of  July 
5th,  without  any  charge  (the  fare  hav- 
ing been  paid),  because  a  carrier,  though 
he  has  a  Uen  for  the  carriage  of  goods, 
has  none  for  the  warehousing;  nor  has 
a  lively  stable  keeper  a  lien  for  the 
keep  of  horses — Judson  v.  Etheridge  (1). 
The  plaintiffs  therefore  rendered  them- 
selves liable  to  an  action  by  refusing  to 
deliver  on  July  5th  unless  the  charges 
were  paid  ;  and  the  refusal  of  the  livery 
stable  keeper  was  their  refusal,  since  even 
if  they  were  bound  to  put  the  horse  to 
livery,  they  must  not  put  it  out  of  their 
own  power  to  deliver  to  the  owner.  They 
ought  to  have  paid  the  stable  charges  for 
that  evening  and  delivered  the  horse  to 
the  defendant's  servant.  Perhaps  they 
could  have  sued  the  defendant  for  that 
amount,  but  having  wrongly  detained  the 
horse  in  the  first  instance,  they  cannot 
now  recover  expenses  which  never  would 
have  been  incurred  but  for  their  own 
wrong.  The  defendant  having  sent  for 
the  horse  once  was  not  bound  to  do  so 
again,  or  to  take  it  away  at  his  own  ex- 
pense, and  as  soon  as  the  plaintiffs  had  found 
out  his  address  they  ought  to  have  sent 
the  horse  there,  at  their  own  expense,  as 
they  eventually  did,  thereby  admitting 
the  obligation.  There  is  no  precedent  or 
authority  for  the  present  action. 

[Pollock,  B.,  referred  to  Cargo  ex 
"Argoa"'  (2).] 

Kf:LLY,  C.B. — ^We  are  clearly  of  opinion 
that  judp^ment  must  beentored  fortho  plain- 
tiffs for  17/.,  the  amount  claimed.  Tlie  de- 
fondant  sent  a  horse  to  Sandy  by  the  railway, 
and  as  it  was  not  directed  to  be  taken  to 

(1)  1  Cp.  &  M.  743 ;  s.  c.  2  Jjivr  J.  Rep.  (n.s.) 
Exch.  300. 

(2)  42  Law  J.  Rep.  (n.s.)  Adm.  40,  65. 


any  particnlar  place,  some  (me  on  his  behalf 
ought  to  have  becni  nAdy  to  reoeive  the 
horse  and  take  it  away.    But  no  one  was 
there.    It  does  not  appear  that  at  Sandy 
Station  there  was  any  stable,  or  other  ac- 
commodation for  the  horse.   The  qnestion 
then  arises,  what  was  it  the  duty  of  the 
railway  company  to  do  P  We  need  only 
aak  ourselves  the  qnestion  as  a  matter  of 
common  sense.     Had  they  any  choice  ? 
They  most  either  have  allowed  the  animal 
to  stand  somewhere  on  their  station  until 
it  was  starved — a  place  of  danger  where 
it  would  have  been  exceedingly  improper 
to  have  allowed  it  to  remain,  or  they  most 
have  turned  it  into  the  high  road  to  the 
danger  of  itself  and  all  the  Queen's  sub- 
jects, or  they  must  have  put  it  in  safe 
custody;  in  other  words,  put  it  where 
they  did,  namely,  under  the  care  of  a 
livery  stable  keeper,  who  lived  close  at 
hand.     By  and  by  the  owner's  .servant 
comes  and  demands  the  horse,  which  was 
no  longer  in  the  plaintifib'  possession,  and 
the  man  is  referred  to  the  lireiy  staUo 
keeper.     Looking  at  what  passed  that 
eveuinff,  it  may  be  that  an    action  was 
maintainable  against  the    stable  keeper 
for  refusing  to  deliver.  Butthenezt  day  the 
defendant  himself  came,  and  the  statior 
master  offered  to  pay  the  charges  out  of  hi 
own  pocket,  in  order  that  the  defisndai 
might  not  go  away  without  the  hovsa  Tl 
offer  the  defendant  declined.     What  wr 
the  company  to    do  P     They   oonld  i 
allow  the  horse  to  perish.     Then  tb 
is  a  correspondence,  in  which  the  deft 
ant  declines  the  repeated  proposal  of 
company   to   restore   him  tne  hon 
Sandy  without  any  charges.     At  lar 
horse  is  sent  to  the  defendant.     The 
pany  placed  the  horse  under  the  r 
keeper's  care  and  were  liable  to  j 
the  keep,  and  did,  in  fiekct,  pay  it.    I 
entertain  a  doubt  that  they  are  « 
to  recover  that  money  from  the  de 
for  whose  benefit  they  have  inou 
expenditure. 

My  brother  Pollock  has  refc 
case  (2)  identical  with  this  in  pi 
which  it  has  been  held  that  wb 
owner  has  a  cargo  of  goods  fc 
and  something  occurs  which 
necessary  to  incur  expenses  fb 
of  the  cargo,  he  is  justiBcd  in  c 
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can  fnaintftin  a  olaim  for  reimbursement 
of  tbe  debt  incnrred.  It  appears  to  me  that 
iliis  is  a  perfectly  analogons  case,  and 
that  the  company  are  in  the  same  position 
AS  the  ship  owner. 

PiGOTT,  B. — I  am  of  the  same  opinion. 
l^e  have  not  to  deal  with  any  qnestion  of 
lien.     We  have  only  to  see  whether,  in 
cx>nseqaence  of  the  defendant's  conduct 
in  not  receiving  the  horse,  the  plaintiffs 
^were  obliged  to  keep  it,  and  to  defray  the 
«xpenae  of  its  keep.    I  give  no  opinion 
^whether,  on  the  evening  of  July  5th,  the 
€^iaarge8  of  6(2.,  Is.  6d.  and  28,  6d.  were 
xiglitly  made,  or  whether  the  defendant's 
servant  was  right  in  refusing  to  pay  those 
cshajges.    I  do  not  think  that  is  material, 
l)ecan8e  on  the  following  day  the  defend- 
ant himself  refused  the  offer  made  by  the 
station  master  to  deliver  the  horse  free 
of  all  charges ;  and  that  is  the  basis  of 
mj  judgment.     What  were  the  carriers 
to  do  P   They  were  bound,  out  of  ordinary 
feeKuffS  of  humanity,  to  feed  and  take  care 
of  the  horse.  That  became  necessary  in  con- 
sequence of  the  defendant's  own  conduct. 
The  expense  was,  therefore,  rightly  in- 
dured,  and  there  is  an  implied  contract, 
-^hich  entitles  the  plaintiffs  to  recover 
the  eocpense  from  the  defendant. ! 

Pollock,  B.— I  am  of  the  same  opinion. 
If  the  case  had  rested  on  the  first  occasion 
"^hen  the  horse  having  arrived  a  charge 
-^ns  made,  in  respect  of  which  a  lien  was 
inmsbdd  upon,  I  should  have  thought  that 
"Uie  railway  company  were  wrong.  But 
^the  matter  did  not  end  there.  It  is 
^iistinctly  shewn  that  the  defendant 
knight  have  had  the  horse  the  next  day 
"witnoat  paying  anything,  but  he  declined. 
It  then  bemne  the  duty  of  the  company 
«»  carriers,  although  the  transit  of  the 
Iiorse  was  at  an  end,  to  take  such  reason- 
able care  of  it  as  a  reasonable  owner 
^would  take,  and  if  they  had  turned  it 
oat  on  the  highway  they  would  have  been 
indefiuilt. 

Then,  can  they  recover  any  expenses 
incurved  from  the  owner  ?  I  do  not  know 
of  any  decision  of  English  law  by  which 
an  ordinary  carrier  of  goods  by  land  has 
been  held  entitled  to  recover  this  sort  of 
oharppe  against  the  consignee  or  consignor ; 
but  m  mj  opinion  he  is.  The  rights  and 
duties  Qi   tbe  master  of  a  ship,  with  re- 


gard to  the  preservation  of  cargo  for  the 
benefit  of  the  owner,  were  much  considered 
in  Notara  v.  Hetidersoji  (3),  where  all  the 
authorities  are  referred  to.  That  case  was 
cited  with  others  in  the  Cargo  ex  ^^Argo8*\ 
(2),   before   the  Privy  Council,  and  al- 
though  the  decisions  of  that  Court  are 
not  binding  upon  us  sitting  here,  I  cer- 
tainly should,  on  all  occasions,  give  them 
ev^ry  respect.     The  decision  in  that  case 
was     clearly     in    harmony    with    what 
should  be  law,  according  to  all  reason. 
It  is  said  in  the  judgment — "  It  results 
from  them   (the  cases  cited)   that    not 
merely  is  a  power  given,    but  a  duty 
is  cast  on  the  master  in  many  cases  of 
accident  and   emergency  to  act  for  the 
safety  of  the   cargo   in  such  manner  as 
may  be  best  under  the  circumstances  in 
which  it  may  be  placed ;    and  that,  as  a 
correlative  right,  he  is  entitled  to  charge 
its  owner  with  the  expenses  properly  in- 
curred in  so  doing."     Now,  that  seems 
to  me  to  bo  a  sound  rule  of  law.     That 
the  duty  is  imposed  upon  the  carrier  I 
do  not  think  anybody  has  doubted.     If 
there  were  that  duty  without  the  corre- 
lative right  there  spoken  of,  it  would  be  a 
manifest  injustice. 

Therefore,  underthe  whole  of  the  circum- 
stances, I  come  to  the  conclusion  that  thia 
was  a  proper  claim  on  the  part  of  the 
company. 

Amphlett,  B.— tI  take  entirely  the  same 
view,  except  that  I  express  no  opinion  on 
the  question  of  lien,  or  whether  the  com- 
pany were  justified  in  refusing  to  give  up 
the  horse  on  the  evening  of  July  5th. 
without  repayment  of  the  charges  which 
they  had  necessarily  incurred.  All  ques- 
tions of  that  sort  are  out  of  the  way,  because 
even  if  the  company  were  wrong  then, 
they  put  themselves  in  the  right  and  the 
defendant  in  the  wrong,  the  next  day, 
when  they  offered  to  deliver  the  horse  to 
him  without  claiming  any  lien  at  all. 

The  case  involves  important  principles. 
The  company  were  bound  to  tiie  reason- 
able care  of  the  horse.  If  they  had 
turned  it  out  into  the  road  they  would 
hav^e  been  liable,  not  only  to  the  owner, 
but  also  to  the  general  public,  in  the  event 
of  injury.   There  was  nothing  which  they 

(3)  41  Law  J.  Rep.  (n.s.)  Q.B.  168. 
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could  reasonably  do  but  what  they  did, 
and  I  think,  therefore,  that  they  are  en- 
titled to  recover  the  amount  claimed,  and 
that  the  judgment  of  the  County  Court 
must  be  reversed. 

Jvdgmenifor  tJis  jplaintiffs  for  171, 


AtJbotneya — Johnston,  Faiquhar  &  Leech,  for 
plaintiff;  William  Rogers,  agent  for  W. 
S3timson,  Bedford,  for  defendant. 


1874     \ 
il22.  / 


OOBBIS  AND  ANOTHER  V, 
SCOTT. 


April 

Action  —  Breach  of  Statutory  Duty 
causing  special  Damage  to  Plaintiff — 
Penalties  —  Protection  of  Animals  under 
Oontagious  Diseases  (Animals)  Acty  1869 
(32  8f  33  Vict  c,  70),  s.  76^Animals' 
Order,  1871. 

The  declaration  alleged  that  the  defendant 
contracted  with  the  plaintiffs  to  carry  on 
hoard  his  vessel  the  plaintiff s*  sheep  from 
Samxhwrgh  to  NewcasHey  and  omitted  to 
provide  any  pens,  battens  or  footholds  for 
the  sheep  <m  hoard  tJis  vessel,  as  required 
hy  an  Order  of  the  Privy  Council ;  and 
thai  hy  reason  of  this  omission  the  sheep 
were  washed  overheard  hy  the  sea  and  lost. 
The  Order  was  m>ade  under  the  powers 
conferred  hy  section  75  of  the  Oontagious 
Diseases  (Animals)  Act,  1869,  which  itTi- 
poses  penalties  for  disohedience : — ^Held, 
that  the  decla/ration  was  had,  hecause  the 
object  of  the  Act  and  the  Order  of  the  Privy 
Oounctl  was  not  to  protect  owners  ofamm^ils 
from  such  injuries,  but  to  prevent  the  in^ 
troduction  and  spread  of  contagious  diseases 
in  Qreat  Britain, 

The  first  count  of  the  declaration  al- 
leged that  after  the  passing  of  the  Con- 
tagious Diseases  (Animals)  Act,  1869, 
the  Privy  Council,  under  the  powers 
vested  in  them  by  the  Act,  duly  and 
within  the  true  intent  of  the  Act, 
made  a  certain  Order,  therein  called 
the  Animals'  Order  of  1871,  with  refe- 
rence to  animals  brought  by  sea  to  ports 


in  Qreat  Britain  and  to  the  places. nsed 
and  occupied  by  such  animals  on  board 
any  vessel  in  which  the  same  should  be 
so  brought  to  such  ports,  and  thereby, 
amongst  other  things,  made  the  following 
regulations. 

'^  1.  Every  such  place  shall  be  divided 
into  pens  by  substantial  divisions. 

"  2.  Each  pen  shall  not  exceed  9  ft. 
in  breadth  and  15  ft.  in  length." 

That  afterwards  the  pkintifiB  delivered 
on  board  the  Hastings  vessel,  to  the 
defendant  as  the  owner,  certain  sheep  of 
the  plaintiffs,  to  be  carried  by  the  de- 
fendant for  reward  to  him  on  board  the 
vessel  by  sea  from  the  port  of  Hamburgh 
to  the  port  of  Newcastle  in  Great  Bn- 
tain,  and  there  delivered  for  the  plain- 
tifi&;  and  the  defendant  as  snch  owner 
received  and  started  on  the  vovase  with 
the  sheep  on  board  the  vessel,  for  the 
purposes  and  on  the  terms  aforesaid. 
That  the  Order  and  regulations  continued 
in  force  before  and  at  the  time  of  the  de- 
livery to  ihe  defendant  of  the  sheep,  and 
until  the  termination  of  the  voyage. 

That  all  conditions  were  perfiirmed, 
&c.  Yet  the  place  in  and  on  board  the 
vessel  which  was  used  and  oooapied  by 
the  sheep  during  the  voyage  was  nA 
divided  into  pens  by  substantial  or  any 
other  divisions,  and  tiie  defendant  whoOy 
omitted  so  to  divide  or  cause  the  plaoe 
to  be  divided  during  the  voyage  or  any 
part  thereof,  and  by  reason  thereof  diven 
of  the  sheep  were  during  the  voyage 
washed  away  by  the  sea  off  the  ship,  and 
drowned  and  lost  to  the  plaintifft. 

The  second  count  was  similar,  except 
that  in  addition  to  regulations  1  and  2  of 
the  Privy  Council  Oraer,  it  set  oat  rega- 
lation  3,  viz.,  ''The  floor  of  each  pen 
shall  have  proper  battens  or  other  foot- 
holds thereon,"  and  alleged  that  the 
floor  of  the  place  occupied  by  the  sheep 
had  not  proper  or  any  batteois  or  other 
footholds  thereon,  by  reason  whereof  the 
sheep  were  washed  overboard,  Ac. 

Demurrer  to  both  counts,  and  joinder 
therein. 

Hugh  Shield  (0.  BusseU  with  him),  for 
the  defendant. — The  principle  governing 
this  case  is  that  established  by  tiie  an* 
thorities,  and   foUy  explained  in  Lord 
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Campbell's  judgment  in  Couch  v.  Steel  (1), 
^viz.,  that  where  a  statute  is  passed  for  a 
X>ublic  purpose  and  imposes  a  duty  for 
the  benefit  not  of  individuals  bat  of  the 
public,  and  penalties  for  the  enforcement, 
no  action  can  be  maintained  by  an  indi- 
^▼idual  who  suffers  private  damage  through 
a  violation  of  that  duty.     In  0(mch  v. 
Steel  (1)  [followed  and  approved  in  At- 
Jeinson  v.  The    Newcastle  and  Gateshead 
Wdienoorks  Chnvpawy  (2)]  a  statute  im- 
posed the  duty  on  shipowners  (of  whom 
the  defendant  was  one)  of  carrying  me- 
dicines on  board  ship,  and  penalties  in 
case  of  default.     The  plaintiff,  a  seaman 
on  board  the  defendant's  ship,  sued  for  a 
"Violation  of  the  statutory  duty  whereby 
lie  suffered  private  damage,  and  it  was 
Jield  that  an  action  lay  because  the  duty 
^was  created  for  the  benefit  of  the  seamen 
of  whom  the  plaintiff  was  one,  and  to 
prevent  the  very  mischief  caused,  and 
l>ecau8e  the  penalties  were  intended  to 
onforce  only  the  public  duty,  and  not  as 
<»mpen8ation  for  private  special  damage. 
Hn  the  present  case  the  intention  of  the 
Act  (3),  as  appears  from  the  preamble 

(1)  8  £.  &  B.  402,  409 ;   s.  c.  23  Law  J.  Rep. 
<«3.)Q.B.  121,  125. 

(2)  Law  Bep.  6  £xch.  404. 

(8)  The  preamble  runs — "  Whereas  it  is  cxpe- 
^ent  to  confer  on  her  Majesty's  Most  Honouraole 
^Fnrj  Council  power  to  take  such  measures  as 
may  appear  from  time  to  time  necessary  to  pre- 
Tent  the  introduction  into  Great  Britain  of  conta- 
gious or  infectious  diseases  among  cattle,  sheep 
and  other  animals,  by  prohibiting  or  regulating 
the  importation  of  forei^  animals;  and  it  is 
further  enedient  to  provide  against  the  spread- 
ing of  such  diseases  in  Great  Britain.  .  .  . 

Part  vi.  8. 76,  says,  "The  Privy  Council  may  from 
time  to  time  make  such  orders  as  they  think  expe- 
diwit  for  all  or  any  of  the  following  purposes — 

"For  insuring  for  animals  brought  by  sea  to 
ports  in  Great  &itain  a  proper  supply  of  food 
and  water  during  the  passage  and  on  landing; 
for  protecting  such  animals  from  unnecessary 
sufiating  during  the  passage  and  on  landing.  .  .  . 
And  generally  any  orders  whatsoever  which  they 
think  it  expedient  to  make  for  the  better  exe- 
cution of  this  Act,  or  for  the  purpose  of  in  any 
manner  preventing  the  introduction  or  spreading 
of  contagious  or  infectious  disease  among  animals 
in  Great  Britain  (whether  any  such  orders  are  of 
the  same  kind  as  the  kinds  enumerated  in  this 
section  or  not)  ....  And  may  in  any  such 
order  impose  penalties  for  offences  against  the 
ssme  not  exceeding  the  sum  of  20/,  for  any  such 


and  elsewhere,  especially  section  75,  w{is  to 
prevent  the  introduction  and  spread  of 
disease,  and  not  to  protect  the  owners  from 
loss  by  perils  of  the  seas,  or  benefit  them 
in  any  way.  It  is  precisely  within  the 
principle  of  Stevens  v.  Jeacocke  (4),  where 
a  statute  enacted  that  under  certain  cir- 
cumstances one  fishing-boat  should  not 
interfere  with  another  within  certain  de- 
fined stations,  and  that  in  case  of  inter- 
ference the  offending  boat  should  incur 
money  penalties,  it  was  held  that  no  action 
for  damages  lay  at  the  suit  of  an  owner 
interfered  with  in  respect  of  the  inter- 
ference. By  ss.  85  and  103  of  the  present 
Act,  if  any  person  acts  in  contravention 
of,  or  is  guilty  of  any  offences  against 
the  Act  or  a  Privy  Council  Order,  he  is 
liable  to  penalties,  of  which,  by  section 
106,  half  goes  to  the  person  suing  or  pro- 
ceeding, and  by  implication,  though  not  in 
words,  a  summary  jurisdiction  is  con- 
ferred on  justices  for  the  recovery  of 
such  penalties  —  Cullen  v.  Trimble  (5). 
The  defendant  is  not  liable  in  any  other 
way  than  that  pointed  out  by  the  Act. 

Herschell  (James  Mellor  with  him),  for 
the  plaintiffs. — It  is  not  contended  that  if, 
in  consequence  of  the  defendant's  omission 
to  supply  pens,  a  dog  got  among  the 
plaintiffs'  sheep  and  killed  them,  any 
action  would  lie,  because  the  damage 
would  be  too  remote ;  but  the  damage 
which  did  happen  is  the  immediate  and 
necessary  result  of  the  breach  of  duty, 
for  if  pens,  battens,  Ac,  are  provided, 
the  sheep  cannot  be  washed  over,  and 
the  action  therefore  lies.  Surely  it  would 
lie  if,  in  consequence  of  the  want  of  pens, 
<jbc.,  the  sheep  were  thrown  down  and 


*' Every  such  order  shall  have  the  like  force 
and  effect  as  if  it  had  been  enacted  by  this 
Act." 

Part  i.  of  the  Animals  Order  of  1871  made  by 
the  Privy  Coancil  was  headed 

"  Transit  of  animals. 
Transit  of  animals  by  sea. 

"  o.  In  this  part  of  this  order  the  term  animals 
extends  to  all  ruminating  animals  and  to  horses. 

*'  6.  With  respect  to  places  used  for  animals  on 
board  vessels,  the  following  regulations  shall  have 
effect" — Then  followed  regulations  1,  2,  and  3,  set 
out  in  the  declaration." 

(4)  11  Q.B.  Rep.  731 ;  s.  c.  17  Law  J.  Rep. 
(n.s.)  Q.B.  163. 

(5)  41  Law  J.  Rep.  (if.s.)  M.O.  132. 
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their  legs  broken.  It  is  conceded  by  the 
defendimt  that  the  object  of  the  Act  and 
Order  is  to  benefit  the  animals,  but  con- 
tended that  there  is  no  intention  to  benefit 
the  owners.  But  the  animals  cannot  be 
benefited  without  also  benefiting  the 
owners.  The  plaintiffs  knowing  that  the 
defendant  was  bound  to  provide  pens, 
<fcc.,  were  entitled  to  assume  that  he  would 
not  violate  the  law,  and  to  treat  the  sta- 
tutory obhgation  as  the  basis  of  the  con- 
tract. Herein  the  case  differs  from  Stevens 
V.  Jeacocke  (4),  where  there  was  no  con- 
tract between  the  plaintiff  and  defendant. 
In  that  case,  moreover,  no  duty  was  im- 
posed upon  the  defendant,  only  some- 
thing prohibited,  and  the  decision  was 
based  on  this,  that  for  each  infringement 
compensation  for  the  injured  party  was 
provided  by  the  statute,  viz.,  in  one  case 
the  forfeiture  to  him  of  the  fish  improperly 
taken,  in  others  specific  penalties  recover- 
able in  a  specific  manner. 

Shield  was  not  heard  in  reply. 

Kellt,  C.B. — I  think  this  declaration 
is  be4*  In  order  to  see  whether  it 
can  be  maintained  we  must  look  at 
the  object  which  the  Legislature  had  in 
view  in  imposing  these  duties.  The  pre- 
amble (which  his  Lordship  read)  shews 
that  the  Act  was  passed  for  sanitary  pur- 
poses, and  to  prevent  the  introduction 
into  Oreat  Britain  of  diseased  animals 
which  might  spread  infectious  disorders 
among  other  animals.  >For  that  purpose 
section  75  authorises  the  Privy  Council  to 
make  orders  for  certain  purposes,  and 
amonff  others,  "  for  insuring  for  animals 
brought  by  sea  to  ports  in  Great  Britain 
a  proper  supply  of  food  and  water  during 
the  passage  and  on  landing ;  for  protect^ 
ing  such  animals  from  unnecessary  suffer- 
ing during  the  passage  and  on  landing." 
Under  this  authority  the  Privy  Council 
made  the  regulations  stated  in  the  decla- 
ration which  the  defendant  has  disobeyed. 
Now,  if  this  statute  had  been  passed  in 
order  to  protect  owners  of  animals 
brought  by  sea  from  the  danger  of  losing 
the  animals  through  being  washed  over- 
board, I  do  not  say  that  this  action  might 
not  have  been  maintainable  by  the  plain- 
tiffs. But  in  the  present  case  nothing  is 
more  clear  than  that  it  was  not  the  intention 


the 


of  the  Legislature  to  give  any  benefit  or 
protection  to  individnalB  such  as  is  claimed 
in  this  action.     The  object  of  the  statute 
was  a  totally  different  one,  viz.,  to  prevent 
the  introduction  and  spreading  of  con- 
tagious diseases  in  Great  Britain,  and  the 
intention  of  the  regulations  was  to  fur- 
ther that  object  by  insuring  that  animals 
shoald  not  through  overcrowding  on  board 
vessels  be  rendered  more  liable  to  contract 
and  spread  disease.     The  preamble  of  the 
Act  shews  that  there  was  no  intention  to 
protect  owners  from  perils  of  the 
during  the  voyage.     It  presnpposea  thatch 
the  animals  arrive  at  a  port  in  Greabft;. 
Britain.     All  the  first  five  parts  of  th< 
Act  are  directed  to  that  state  of  things. 
Then    comes  part  vi.  section  75,    an< 
gives  the  Privy  Council  power  to  xnak^L^^^i^^ 
orders  '*  for  insuring  for  animals  hrough^S^  ^/ 
by  sea  to  ports  in  Great  Britain,  ifcc. 
Herschell  argued  that  the  being 
overboard  was  "unnecessary  saffering,^ 
and  that  may  be,  but  it  is  not  the  suffer  t 
ing  intended  by  section  75.     If^  ind< 
for  want  of  the  pens   required  by 
regulations,  the  eheep   had  been  o^ 
crowded  and  had  so  incurred  nnnecessa:; 
suffering,  and  had  in  consequence  arriw 
at  Newcastle  so  affected  by  contagion— ^  g^Tig 
disease  that  it  was  necessary  to  deetr^KisMtoj 
them,  I  do  not  say  that  an  action  ]  *         ~ 
not^have  been  maintained  for  the  s 
damage  sustained  by  the  owner. 
the   distinction   established  by   thci 
thorities ;  that  the  right  of  action  is 
fined  to  cases  where  the  special  dam 
arises  from  the  very  mischief  at  w 
the  statute  was  aimed. 

PiaoTT,  B. — I  am  of  the  same  opin 
and  agree  with  what  my  Lord  has 
to  the  object   of  the  statute.      The 
gislature  did  not  contemplate  a  c 
of  the  relation  between  owners  and  • 
riers  of  animals  for  any  other  p    ^ 
than  that  of  preventing  the  introdnc'^:^  action 
and  spread  of  diseases  in  (Jreat  Biit^-^^^ 
I  agree  with  Mr.  Shield's  argument  ^       ^  ^ 
if  the  Privy  Council  had  made  a  reg*^^^^ 
tion  with  the  object  only  of  provic::::^'^^ 
against  animals  being  washed  overbo  ^^s^^, 
that  would  have  been  vUra  vires. 

If  the  action  had  beenfor  special  danc^^f^e 
caused,  not  by  the  washing  overbcMV^^^) 
but  by  a  contagions  disJMse  Qontrnctea^^ 


on, 
as 
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during  {he  voyage  in  conflequence  of  a 
l>reach  of  tbe  regtdatioiis,  I  thmk  the  case 
"wonld  have  come  within  the  principle  of 
Coiuh  V.  Steel  (1)  and  Atkinson  v.  New- 
eoBiUj  ^c,  Go.  (2). 

Pollock,  B. — I  think  the  declaration 

is    bad.      In  these  connts  the    plaintiff 

lias  not  alleged  negligence  generally  in 

'the  defendant,  with  a  view  of  using  the 

lireach  of  the  Privy  Council  regulations 

as  evidence  of  negligence  for  the  jury, — 

as  was  ^onem  Blwrnirea  v.  The  Lancashire 

amd  Yorkshire  BaUway  Company  (6) — but 

lie  alleges  special  damage  resulting  from 

iibe  non-compliance  with  the  order  of  the 

.Privy   Council.      The  only  question  is 

^whether  that  gives  a  right  of  action  ?     I 

^tbink  not,  because  the  s^tute  was  passed, 

3iot  to  prevent  animals  from  being  washed 

orverboard,  but  entirely  alio  intuitu,     A 

jpowep  is  given  to  the  Privy  Council  to 

snake  orders  "  for  protecting  such  animals 

^rom  unnecessary  suffering/'      The  word 

"•*  saeb  "  dearly  refers  to  "animals brought 

"fcy  sea  to  ports  in  Great  Britain,'*  which 

governs  the  whole  section.    I 

with  Mr.  Herschell  that  wo  must 

jmember  this  case  is  founded  on  a  con- 

and  that  that  distinguishes  it  from 

Stevens  v.  Jeacocke  (4).     Although  tho 

of  battens  would  give  an  additional 

to  the  vendors  of    animals, 

rase  it  would  be  a  precaution  against 

animals    being    washed   overboard 

well  as  against  the  spread  of  disease, 

the  Legislature  did  not  intend  that  it 

^should  give  that  additional  advantage,  and 

"ttiat  which  the  Legislature  did  not  intend 

^ahonld  not  be  added  to  the  contract  bc- 

the  parties. 

Judgment  for  tJie  defendant. 


Attonieyfl — Pyke,  Irring  &  Pjko,  agents  for  J.  G. 
&  J.  Joel,  NewcftBtle-on-Tyne,  for  plaintiflfe; 
WiUiamson,  Hill  &  Co.,  for  defendant. 


1874 
April  24 


.} 


TBELOAB  V,   BIGGE. 


(6)  42  Law  J.  Rep.  (n.s.)  Exch.  182. 


Landlord  and  Tenant  —  Covenant  by 
Lessee — Lnplied  Covenant  therein  by  Lessor 
—  Consent  to  underlease  —  Arbitrary  Be- 
fusal  of. 

The  plaintiff  was  tenant  of  a  messuage 
which  the  defendant  had  by  deed  demised  to 
him  for  a  term  of  years.  The  lease  contained, 
first,  a  covenant  by  the  lessee  not  to  let  tJie 
premises  without  the  consent  of  the  lessor, 
^^  such  consent  not  being  arbitrarily  with» 
held ;  *'  secmid,  a  proviso  for  re-entry  if  tlie 
lessee  underlet  witlwut  the  consent  of  the 
lessor,  stipulating  "  but  such  consent  is  not 
to  be  arbitrarily  toiihheld,**  The  lessor  re* 
fused  his  consent  to  an  underlease  because 
there  was  a  probability  that  the  premises 
would  be  compulsorily  purcJiased  by  a  public 
body,  who,  having  obtained  statutory  powers 
so  to  do,  had  already  bought  some  houses 
near.  The  lessee  sued  his  lessor,  declaring 
upon  a  covenant  by  the  defendant  not  to 
arbitrarily  withhold  his  consent,  and  alleg- 
ing  as  a  breach  an  arbitrary  refusal: — 
Held,  that  there  was  no  such  covenant  by 
the  lessor  expressed  or  implied  in  the  above- 
mentioned  clauses  of  the  lease;  and  per 
Kelly,  C.B.,  and  Pollock,  B.,  moreover, 
thai  the  refusal  of  consent  was  not  ar- 
bitrary. 

Declaration,  that  the  defendant  bj  deed 
let  to  the  plaintiff  a  messuage  for  twenty- 
one  years,  subject  to  a  covenant  of  the 
plaintiff  not  to  assign  the  lease,  or  let  tho 
premises  or  any  part  thereof  without  tho 
consent  in  writing  of  the  defendant  first 
had  and  obtained,  and  the  defendant  by 
the  deed  covenanted  with  the  plaintiff 
that  he  would  give  such  consent  when  the 
same  should  bo  reasonably  required  of 
him  and  would  not  arbitrarily  withhold 
the  same,  and  afterwards  and  during 
the  term  the  plaintiff  was  desirous  of 
letting  the  first  floor  of  the  messuage 
for  one  year,  and  then  applied  to  the 
defendant  for  his  consent  thereto  in 
writing.  Averment  of  performance  of 
conditions  precedent.  Breach,  that  tho 
defendant  refused  to  givo  his  consent  in 
writing,  whereby  the  plaintiff  was  de- 
prived of  rent.     Plea  second,  traverse  of 
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the    covenant.      Fourth,  denial   of   the 
breach.     Issue. 

The  cause  was  tried  in  the  Middlesex 
Sittings  after  last  Trinity  Term  before 
the  Lord  Chief  Baron,  when  the  following 
facts  appeared : 

By  deed  of  the  18th  of  Jannary,  1865, 
a  messuage  in  the  City  of  London  was  let 
to  the  plaintiff  by  the  defendant.  The 
lease  was  in  the  ordinary  form.  After  the 
words  of  demise  came  various  covenants 
by  the  lessee,  inter  aliay  a  covenant  that 
he  would  not  assign  or  let  the  premises 
without  the  consent  in  writing  of  the 
lessor  first  had  and  obtained,  "  such  con' 
sent  not  being  arbitrarily  withheld,**  These 
covenants  were  followed  by  provisoes  for 
re-entry  in  case  of  breach  of  covenant,  one 
being  stated  thus,  if  the  lessee  should 
assign  or  let  the  premises  without  the 
consent  in  writing  of  the  lessor  first 
had  and  obtained,  '*  but  such  consent  is 
not  to  be  arbitrarily  withheld**  Finally, 
there  was  a  covenant  by  the  lessor  for 
quiet  enjoyment.  The  plaintiff  entered 
the  premises,  but  as  he  only  used  the  lower 
part  for  his  business,  was  wilUng  to  let 
the  unoccupied  rooms,  and  in  March, 
1870,  received  an  application  from  an 
insurance  company,  wno  offered  to  take 
the  first-floor  of  the  plaintiff  for  twelve 
months  at  a  rental  of  120Z.  This  offer 
the  plaintiff  accepted,  subjecfc  to  con- 
sent to  the  underlease  being  obtained  from 
the  defendant,  and  the  plaintiff  wrote  to 
the  defendant  accordingly  on  the  24th  of 
March,  1870,  informing  him  of  the  offer 
made  by  the  company,  and  requesting  his 
consent  to  the  proposed  under-tenancy. 
The  defendant  replied  by  letter  of  the  26th, 
"  Upon  advice,  I  regret  I  cannot  agree 
to  your  proposition  under  the  altered 
circumstances  of  the  probable  tenure 
of  my  property  in  Ludgate  Hill."  At  this 
time  an  Act  of  Parliament  had  been  passed 
giving  the  Commissioners  of  Sewers 
power  to  purchase  houses  on  Ludgate  Hill 
for  the  purpose  of  public  improvements. 
They  had  then  already  taken  some  build- 
ings there,  and  in  April,  1871,  gave  the 
defendant  notice  to  treat  for  his  property, 
which  they  ultimately  purchased  in  Janu- 
ary, 1873. 

The  learned  Judge  directed  a  nonsuit, 
giving  leave  to  move,  and  a  rule  having 


been  obtained  calling  on  the  defendant  to 
shew  cause  why  the  nonsuit  entered  on 
the  trial  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff  for  the 
sum  of  1502.  pursuant  to  leave  reserved, 
upon  the  ground  that  the  lease  contained, 
expressly  or  by  implication,  the  covenant 
of  the  defendant  declared  upon,  and  that 
there  was  evidence  to  go  to  the  yaaj  that 
the  consent  of  the  defendant  was  arbitra- 
rily refused,  and  of  the  breaches  all^^. 

/.  Brown  and  Lumley  SnUth  shewed 
cause. — First.  The  covenant  is  by  the 
lessee,  not  to  assign  without  the  consent 
of  the  lessor.  The  words,  *'  sach  consent 
not  being  arbitrarily  withheld,"  are  a  mere 
qualification  of  that  covenant,  and  do  not 
amount  to  a  covenant  by  the  lessor.  They 
are  not  proper  words  of  covenant.  The  only 
consequences  of  the  lessor  arbitaurily  re- 
fusing his  consent  would  be  that  the  tenant 
might  then  assign.  Reliance  is  placed  by 
the  counsel  for  me  plaintiff  on  the  phrase 
in  theproviso  for  re-ent]y,but  it  is  no  more 
than  tiie  former  qualification  necessarily 
repeated  and  slightly  varied  in  form.  They 
also  rely  on  Shejp^avd  v.  The  Hong  Kong  and 
Shamgh  ae  Banking  Corporaiion  (1)  as  being 
in  their  favour,  but  there  the  lessors  seem, 
from  the  body  of  the  report^  to  have 
expressly  agreed  not  to  wimhold  consent. 
But  in  Wolveridge  v.  Stuart  (2),  where  a 
term  was  assigned  by  a  lessee  to  the  de- 
fendant "  subject,  nevertheless,  to  the  pay- 
ment of  the  existing  rent,  &c.,"  the  de- 
fendant was  held  not  liable  in  covenant  to 
the  lessee  for  rent  which  the  latter  had 
been  called  on  by  the  lessor  to  pay  after  the 
assignee  had  assigned  over,  and  Denman, 
C. J.,  said,  "  It  is  fully  established  that 
no  precise  form  of  words  is  neoessaiT  to 
constitute  a  covenant.  *  Any  words  m  a 
deed  which  sheto  an  agreement  to  do  a 
thing  make  a  covenant  *  (Com.  Dig.  Cove- 
nant, A.  2) ;  but  it  must  be  dear  that 
they  are  meant  to  operate  as  an  agreement^ 
and  not  merely  as  words  of  condition  or 
qualification  (Com.  Dig.  Covenant,  A.  3 ; 
1  Roll.  Abr.  518,  30  and  35)."     That  is 

(1)  20  W.  R.  4o9. 

(2)  1  Cr.  &  M.  644,  C67 ;  s.  c.  2  Law  J.  Hep. 
(n.8.)  Exch.  303 ;  in  error,  3  Law  J.  Bep.  (ka) 
Exch.  360. 
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the  true  role.  This  clanse  is  common  in 
leases,  but  no  such  action  as  the  present 
can  be  found  in  the  books.  If  a  covenant 
bj  the  lessor  were  intended,  it  would  have 
been  placed  with  his  covenant  at  the  end 
of  the  lease,  and  not  amongst  covenants 
by  the  lessee.  In  Smith  v.  The  Mayor, 
8fc,, of  Harwich  (3),  the  plaintiff  contracted 
with  the  defendants  that  he  would  con- 
stmct  certain  works,  subject  to  the  pro- 
vision *'  that  the  assent  of  the  Commis- 
sioners  of  Woods  and  Forests  shall  be 
given  to  the  said  major,  &c.,  to  carry  out 
the  works,  and  further,  that  the  appro- 
bation of  the  Lords  Commissioners  of  the 
Treasury  is  given  to  the  said  mayor,  &c., 
to  borrow  a  sum  to  pay  for  the  same." 
The  plaintiff  sued  on  the  agreement, 
assigning  as  a  breach  that  the  defendants 
had  omitted  to  procure  such  assent  and 
i^probation.  But  it  was  held  that  there 
was  nothing  in  the  language  of  the  agree- 
ment to  warrant  the  Court  in  implying 
a  covenant  on  the  part  of  the  corpora- 
tion to  obtain  the  assent  and  approbation. 
And  Cockbum,  G.  J.,  said,  "  It  is  difficult 
to  see,  if  it  be  a  qualification  of  the 
plaintiff's  contract,  how  it  can  impose 
any  obligation  upon  the  defendants.*' 

Secondly.  The  refusal  of  consent  was 
not  arbitrary.  So  long  as  the  lessor  does 
not  merely  say,  sic  volo  sic  juheo  stet  pro 
rations  vohintasy  but  bona  fide  considers 
the  matter,  and  refuses  his  consent,  he  is 
entitled  to  do  so,  and  it  is  not  for  a  jury  to 
entertain  the  question  whether  he  was 
right  or  wrong  in  his  determination,  for 
even  if  they  found  his  reasons  wrong, 
such  refusal  would  not  be  arbitrary.  The 
Court,  in  the  absence  of  evidence  to  the 
fxmtrary,  will  assume  that  he  acted  rea- 
sonably and  bona  fide — In  re  The  Oresham 
Life  Assurance  Society ;  ex  parte  Penney 
(4).  **  Arbitrary  "  means  "  depending 
<m  will  or  discretion  not  governed  by  any 
^ed  rules." — Webster's  Diet 

Day  and  Petheram,  in  support  of  the 
Tule. — First.  This  agreement  was  executed 
\fj  both  parties.    A  covenant  by  the  one 

(3)  2  Com.  B.  Bep.  K.S.  651 ;  s.  c.  26  Law  J. 
Hep.  (ka)  C.P.  267. 

(4)  42  Law  J.  Rep.  (n.s.)  Chanc.   183;  s.  c. 

Iaw  Bep.  8  Chane.  App.  446. 
.  New  Sxbiss,  43.— Excheq. 


may  likewise  bo  a  covenant  by  the  other. 
The  arrangement  of  the  clauses  in  the  in- 
strument must  not  govern  the  construction. 
These  qualifying  words  also  amount  to  a 
covenant.  It  would  bo  more  reasonable 
to  treat  them  as  an  agreement  than  to 
limit  them  to  mere  qualification.  The 
terms  used  in  the  proviso  for  re-entry  are 
clearly  those  of  a  covenant,  **but  such 
consent  is  not  to  be  arbitrarily  withheld." 
Who  else  save  the  lessor  promises  that  it 
is  not  to  be  so  ? 

Secondly.  The  refusal  was  capricious. 
The  **  altered  circumstances,"  mentioned 
as  the  cause  for  it,  were  a  mere 
rumour  current  that  the  premises  would 
bo  required  for  public  improvements. 
Compensation  was  payable  to  the  lessor 
irrespective  of  the  fact  of  the  first-floor 
being  occupied.  A  man  cannot  in  a  mat- 
ter Hke  this  be  a  judge  of  his  own  case 
without  giving  reasons  for  his  decision— 
The  Bishop  of  Exeter  v.  Marshall  (5).  Tlie 
object  of  the  condition  as  to  consent  is  to 
secure  suitable  under-tenants,  and  yet,  the 
plaintiff  having  proposed  fit  and  proper 
tenants,  as  they  were  admitted  to  be,  the 
defendant  refused  his  consent  to  the  under* 
lease,  and  gave  no  reasons  for  doing  so. 
Such  conduct  was  arbitrary. 

Kellt,  C.B. — Three  questions  arise. 
First,  whether  certain  words  at  the  end  of 
a  sentence  which  prohibits  the  lessee  from 
re-assigning  or  re-letting  the  premises 
without  license  from  the  defendant, 
amount  to  a  covenant  or  not  P  I  am  of 
opinion  that  they  do  not.  Their  effect  is 
merely  to  qualify  the  proviso  with  which 
they  are  connected,  and  of  which  they 
form  part.  It  runs  thus :  [His  Lord- 
ship read  it.]  Now,  the  rule  of  law 
undoubtedlv  is,  that  any  words  in  a 
deed  whicn  impose  an  obligation  upon 
one  of  two  parties  may  amount  to  a 
covenant,  but,  on  the  other  hand,  those 
words  must  be  so  introduced  into  the 
instrument  as  to  shew  that  it  really  was 
the  intention  of  the  parties  that  the  one 
should  covenant  with  the  other.  There 
must  be  an  agreement  of  the  two  minds. 
But  the  woi^  before  us  have  no  such 

(5)  87  Law  J.  Bep.  (n.s.)  CI*.  331 ;  s.  c.  Law 

Bep.  3R&I.  App.  17. 
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signification  under  the  ordinary  rales. 
They  do  not  indicate  anything  like  an 
agreement  or  promise  on  the  part  of  the 
lessor  that  he  will  not  withhold  his  con- 
sent arhitrarily,  but  are  part  of  the  same 
sentence  in  which  the  lessee  covenants  not 
to  assign  or  underlet,  and  clearly  mean 
that  that  covenant  shall  not  operate  if 
the  refusal  of  the  lessor  shall  be  arbitrary 
— that  is,  if  a  license  to  assign  is  asked 
for,  and  the  lessor  refases  without  reason 
assigned,  and  without  any  substantial, 
fair  or  reasonable  cause.  If  ho  merely 
answers,  as  Mr.  Brown  suggests,  sic  vdlo 
.  .  .  stet  'pro  ratunie  voluntas^  that  would 
bo  an  arbitrary  refusal,  and  the  effect  of  it 
would  be  that  the  lessee  might  then  assign 
or  underlet,  and  his  covenant  would  not 
be  thereby  broken.  But  these  words  form 
part  of  the  sentence  restrictive  of  the 
character  and  nature  of  the  covenant; 
which  is  not  to  operate  at  all  if  the  con- 
sent of  the  lessor  be  arbitrarily  withheld. 
So,  quite  admitting  the  general  principle 
to  which  I  have  above  alluded,  I  thmk 
there  was  no  covenant  there  by  ihe  lessor. 

Next,  as  to  the  words  in  the  proviso  for 
re-entry,  upon  which  much  stress  has 
been  laid  by  the  plaintiff — "But  such 
consent  is  not  to  be  arbitrarily  withheld." 
Now,  had  those  words  been  used  else- 
where in  the  instrument,  although  per- 
haps part  of  the  same  sentence  in  which 
they  now  stand,  it  is  possible  there 
might  be  a  covenant  in  them,  but  when 
we  find  them  following  a  reference  to 
this  very  covenant  by  the  lessee,  it 
would  be  extremely  unreasonable  to  give 
one  effect  to  the  words  in  the  first 
clause,  and  another  to  those  in  the  second. 
Here,  too,  the  words  are  part  of  the  same 
sentence,  and  I  think  only  serve  to  shew 
the  description  of  the  refusal,  which  is 
not  to  affect  the  covenant.  Therefore,  I 
think  that,  according  to  their  plain  mean- 
ing, neither  the  words  used  in  the  proviso, 
nor  in  the  covenant  itself,  operate  in  auy 
way  as  a  covenant  by  the  lessor,  but  by 
the  lessee  only. 

Another  point  arises,  namely,  whether 
the  refusal  was  or  was  not  arbitrary. 
Of  course,  if  my  view  of  the  alleged 
covenant  be  correct,  no  second  question 
arises;  but  as  it  is  possible  that  our 
decision  may  be  appealed  from,  and  over- 


ruled, I  would  add,  that  my  opinion 
on  this  latter  point  is  also  against  the 
plaintiff.  The  language  of  the  refusal  k 
this.  [His  Lordship  read  the  letter  of  the 
2Gth  of  March,  1870.]  Is  that  an  arU. 
trary  refusal  P  If,  having  regard  to  all 
the  circumstances,  the  nature  of  the  pro- 
perty, the  duration  of  the  term,  and  the 
fact  that  an  Act  of  Parliament  had  been 
passed  affecting  the  premises,  and  which 
rendered  it  likely  they  would  be  purohaaed 
in  a  short  time  by  a  public  body,  the 
lessor  takes  advice,  and  under  that  advice 
refuses  his  license  to  assign,  that  ia  no 
arbitrary  refusal.  "Arbitrary"  must 
mean  unreasonable — without  reasonable 
cause.  It  has  been  contended  that  the 
refasal  in  question  must  be  a  refioMkl 
having  reference  to  the  character  or 
solvency  of  the  person  to  whom  the 
assignment  is  proposed  to  be  made. 
But  I  find  no  such  qualification  of  the 
words.  K  they  meant  that^  the  parties 
ought  to  have  so  expressed  it,  and  I  think 
that  if  the  lessor  had  any  reasonable,  fidr 
and  substantial  ground,  he  had  a  ri^^t 
to  refuse,  either  for  his  own  interest^ 
or  in  the  interest  of  his  tenant.  Now 
here  was  a  very  sound  and  substantial 
ground  for  refusing.  An  Act  of  Parlia- 
ment had  been  passed  under  which  a 
public  body  had  power  to  take  these  pre- 
mises for  pubh'c  purposes.  That  body 
had  already  begun  operations,  and  had 
given  notice  to  the  owners  of  property. 
Then  the  defendant  as  an  owner  m  fee 
might  infer  that  if  the  public  body  wished 
to  take  his  property,  and  to  acquire 
possession  at  an  earlier  period  than 
that  at  which  the  notice  preacribed  by 
the  Act  would  run  out  they  would 
pay  a  much  larger  sum  for  thai  advan- 
tage of  immediate  possession.  Expanding 
the  letter  of  refusal  into  all  that  was 
passing  in  the  defendant's  mind,  it  woold 
amount  to  his  saying  to  the  plaintiff^ 
"  Not  only  would  an  underlease  prejndioe 
me,  because  in  the  absence  of  it  I  should 
get  a  higher  payment,  but  for  your  own 
sake  I  do  not  give  my  consent  as  the 
commissioners  will  most  likely  want  the 
premises  immediately,  and  will  give  you 
also  a  much  larger  sum  for  earlier  posses- 
sion, an  advantage  you  would  losis  were 
the  premises  underlet  for  a  year."   Those 
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irere  sonnd,  reasonable,  and  snbsiantial 
gronnds  on  which  the  defendant  might 
exercise  the  power  he  possessed — ^not  an 
arbitrary  power  bnt  a  reasonable  one,  and 
justifying  the  refasal.  On  both  points  I 
think  the  defendant  entitled  to  the  verdict 
which  was  directed  in  his  &yonr. 

My  brother  Pollock  desires  me  to  say 
that  he  ooncnrs  in  this  judgment. 

PiGOTT,  B.  —  I  re&ain  from  giving  a 
formal  judgment  as  I  have  not  heard  the 
whole  argument,  but  from  what  I  have 
heard  of  the  case  I  agree  with  the  Lord 
Chief  Baron. 

Amphlett,  B. — The  first  question  .is 
-whether  the  lessee  has  a  right  of  action 
against  the  lessor  for  arbitrarily  refusing 
or  withholding  his  consent,  and  I  would 
not  for  a  moment  be  supposed  to  say  that 
the  words  used  in  this  deed  are  not  quite 
sufficient  to  raise  a  covenant  by  implica- 
tion if  it  were  necessary  for  carrying  out 
the  intention  of  the  parties  as  appears  by 
the  instrument.  But  at  the  same  time  I 
apprehend  that  it  is  a  sound  rule  of  con- 
stniction  that  neither  a  right  nor  an 
obligation  ought  to  be  implied  from  the 
terms  of  a  deed  if  the  intention  of  the 
parties  can  be  carried  out  by  a  more  literal 
and  natural  interpretation.  Looking  at 
tbiB  lease  and  the  words  themselves,  it 
seems  much  more  consistent  with  the 
langoage  used  that  they  should  be  a 
aiialifi<»tion  of  the  covenant  by  the  lessee, 
than  be  a  covenant  by  the  lessor.  The 
covenant  by  the  lessee  is  in  derogation  of 
his  common  law  right  to  assign.  Then, 
when  we  come  to  the  qualification  of  the 
proviso  that  he  shall  not  assign  without 
the  consent  of  his  lessor,  namely,  "  such 
consent  not  being  arbitrarily  withheld,"  it 
seems  to  me  much  more  natural,  and, 
indeed,  more  convenient,  that  he  is  to  be 
restored  to  his  common  law  right  of 
underletting  or  assigning  if  the  consent 
should  be  arbitrarily  withheld.  He  would 
be  then  released  frx>m  his  covenant  at  once, 
and  entitled  to  deal  with  the  property  as  he 
pleased  directly  he  could  shew  the  con- 
sent to  be  arbitrarily  withheld.  As  the 
Lord  Chief  Justice  pointed  out  in  Smith 
V.  The  Mayor,  8fc.,  of  Harvnch  (3)  yon 
cannot  make  use  of  these  words  for  two 
purposes,  and  say  they  both  qualify  the 
leBsee's  ooyenaut  and  make  a  covenant  by 


the  lessor,  yon  must  take  them  one  way 
or  the  other,  and  if  taken  as  a  covenant 
by  the  lessor,  you  have  this  great  incon- 
venience, namely,  that  the  lessee  would 
not,  without  breaking  his  covenant,  be 
able  to  underlet,  notwithstanding  the 
consent  were  arbitrarily  withheld,  but 
would  be  left  to  his  cross-action  for  the 
arbitrary  refusal.  Moreover,  if  we  look 
at  the  proviso  for  re-entry,  the  inconveni- 
ence becomes  still  more  manifest,  for  if 
we  hold  that  the  words  in  question  there 
do  not  qualify  the  condition  of  re-entry, 
one  would  then  have  this  strange  state  of 
things,  viz.,  that  if  the  consent  were  arbi- 
trarily withheld,  and  the  lessee  assigned, 
he  might  be  evicted  from  the  property,  and 
be  only  left  to  his  cross-action.  The  mcon- 
veniences  may  be  got  over  by  construing 
these  words  as  qualifying  the  covenant. 
For  here,  suppose  the  lessee  were  ri^ht  in 
saying  the  consent  was  arbitrarily  witnheld, 
it  would,  I  apprehend,  have  been  quite 
competent  to  him  without  rendering  him- 
self liable  to  an  action,  or  to  re-entry 
under  the  power,  to  say  to  his  lessor, 
'*  You  are  not  entitled  to  maintain  your 
action  because  you  have  withheld  your 
consent  arbitrarily,  and  therefore  the  con- 
dition requiring  your  consent  has  no 
operation."  And  even  with  respect  to  the 
lessor  himself,  he  might  be  very  well  ad- 
vised in  not  entering  into  such  a  covenant, 
because  had  he  done  so  he  would  be  liable 
to  an  action  raising  difficult  questions  as  to 
arbitrary  refusal.  For  these  reasons,  I  think 
this  action  of  covenant  will  not  lie.  On  the 
second  point  discussed  by  the  Lord  Chief 
Baron,  it  is  not  necessary  for  the  decision 
of  the  case,  for  if  we  are  right  on  the  first 
the  plaintiff  will  not  succeed,  and  there- 
fore I  do  not  think  I  need  ffo  at  all  into 
the  reasons  which  induced  my  Lord  to 
say  that  on  that  question  also  he  thinks 
the  plaintiff  is  wrong.  With  regard  to 
that  point  I  feel  much  more  doubt  than 
on  the  other,  and  I  do  not  express  an 
opinion  either  way. 

BmU  discharged. 


Attorneys— Hyde   &   Tandy,  for   plaintiff;   A 
Dobie,  for  defendant 
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(In  the  Beoond  Divman  of  the  Court.) 

1874  1 
May  8./ 

Bailicay  —  Fences  —  Badlways  Olaueee 
Oonsolidaiion  Act,  1845  (8  Vict.  c.  20), 
8,  68 — ^^ Cattle"  incluawe  of  Swine -^^ 
Adjoining  Ovmers  arid  Occupiers  —  ^e^- 
ligence  in  keeping  Animals — Contributory 
Negligence, 

The  obligation  imposed  on  railioay  com-' 
'panics  by  section  68  of  the  Railways  Clauses 
Consolidation  Act,  1845,  to  fence  as  regards 
the  cattle  of  adjoining  ovmers  and  occupiers, 
extends  to  swine,  and  the  fence  must  be 
reasonably  sufficierU  to  prevent  ordinary 
swine  from  escaping  on  to  the  railway. 

The  defendant  kept  swine  in  a  field  which 
he  occupied  and  which  adjoined  the  line  of  a 
railway  company,  who  were  bound,  under 
section  68  of  the  Railways  Clauses  ConsoUdO' 
turn  Act,  1845,  to  m/ivntain  sufficient  fences 
between  tlieir  line  and  tlie  field.  The  existing 
fence  was  swfficient  to  keep  out  oxen,  sheep 
and  horses,  but  not  swine,  and  the  defend' 
anVs  sunne  crawled  through  the  fence  and 
upset  a  trolly  of  the  compa/ny,  which  was 
travelling  on  the  line.  The  plaintiff,  a 
platelayer  in  the  company^s  service,  who 
was  travelling  on  the  trolly  in  the  course  of 
his  service,  was  injured  by  the  accident,  and 
now  sued  the  defendarU  for  the  damages 
caused  thereby.  The  defendant  knew  that 
some  of  his  sunne  had  on  a  former  occasion 
strayed  on  to  the  line  and  been  killed  by  a 
train,  and  he  had  been  warned  that  the 
fence  was  insufficient  to  keep  in  tlie  pigs : — 
Held,  that  the  company  could  not  have  sxted 
the  defendant  for  trespass,  because  they  were 
bound  wnder  the  statute  to  maintain  a  fence 
sufficient  to  keep  out  swine,  and  tluit  the 
present  action  would  not  lie,  because  the 
plaintiff  could  not  be  in  a  better  position 
than  the  company,  his  employers. 

The  firstconnt  of  the  declaration  alleged 
that  the  defendant  possessed  and  occu- 
pied a  close  near  the  Oreat  Eastern  Rail- 
way, and  therefore  onght  to  have  kept  his 
close  fenced,  so  as  to  prevent  his  cattle 
and  other  animals  from  escaping  out  of  the 
close  on  to  the  railway,  and  causing  da- 
mage to  persons  lawfully  there.  Breach- 
that  the  defendant  did  not  keep  his  close 


fenced,  whereby  the  defendant's  fi^ 
escaped  out  of  the  dose  on  to  the  rail- 
way, and  ran  against  a  trolly,  on  which 
the  plaintiff,  a  servant  of  the  railway  oom« 
pany,  was  lawfully  travelling  upon  the 
railway,  whereby  me  trolly  was  upset  and 
the  plaintiff  damaged.  The  second  oount 
alleged  that  the  defendant  so  n^li- 
gently  kept  and  managed  his  pigs  £at 
they  ran  against  a  truck  on  wMch  the 
plamtiff  was  riding,  whereby  the  track 
was  upset,  &c. 

Pleas — first,  not  guilty ;  second,  to  the 
first  count  that  the  plaintiff  was  not 
travelling  as  alleged;  third,  to  the  same 
that  it  was  not  the  defendant's  duty 
to  keep  the  close  fenced  as  all^fed.  Issue 
thereon. 

At  the  trial  before  Bramwell,  B.,  in 
Middlesex,  on  the  13th  of  January,  1874^ 
the  following  facts  were  proved. 

The  plaintiff  was  a  platelayer,  employed 
by  the  Great  Eastern  Railway  Company 
on  their  line,  and  on  the  12th  of  July, 
1873,  after  the  day's  work  was  over,  was 
travelling  along  the  line  homeward  with 
two  fellow-workmen,  all  of  them  being 
seated  on  a  truck  or  trolly  of  the  railway 
companv,  which  carried  their  tools  and 
materials,  and  which  the  men  propelled 
themselves.  At  a  point  between  Bayne  and 
Braintree  stations  some  pigs  nm  out  of  a 
potato  bed,  lying  beside  the  rails,  and  got 
m  the  way  of  the  trolly,  which  passed 
over  the  bodies  of  two  of  the  pigs,  KiUing 
them.  The  jolt  caused  by  tiie  trolly 
passing  over  the  second  pig  shook  the 
plaintiff  off  his  seat,  and  he  fell  on  the 
ground ;  immediately  afterwards,  the 
trolly  fell  over  upon  him,  inflicting  seri- 
ous injuries.  The  pigs  belonged  to  the 
defendant,  a  butcher,  who  occupied  a 
field  adjoining  the  railway,  a  few  yards 
from  the  spot  where  the  accident  hap- 
pened. Between  this  field  and  the  railway 
was  a  fence,  consisting  of  a  quickset 
hedge  and  post  and  rails,  and  terminating 
in  a  gate.  The  defendant  kept  pigs  in  a 
yfiuxl  inside  the  field,  and  early  on  the 
morning  of  the  12th  of  July,  the  defend- 
ant and  his  servant  left  them  safe  inside 
the  yard,  with  the  yard  gates  shut.  Im- 
mediately after  the  trolly  was  upset,  the 
railway  eate  was  found  shut,  but  there 
was  eyiaenoe  that  the  pigs  (which  wcvs 
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worQi  about  26s.  a  piece)  might  have  got 
through  the  fence.  Some  of  the  defend- 
ant's pigs  which  were  kept  in  the  yard 
had,  preyioaslj  to  the  12th  July,  strayed 
on  to  the  railway  (having,  as  the  defendant 
said,  escaped  through  the  railway  gate 
being  left  open),  and  been  there  killed 
by  a  train,  and  a  servant  of  the  company 
haying  seen  the  pigs  roaming  had  warned 
the  defendant  often  about  it,  and  once 
told  him  if  he  would  put  wire  fencing  in 
the  fence  between  the  railway  and  the  field 
it  would  stop  accidents,  to  which  the  de- 
fendant replied  that  he  would  have  it 
done. 

It  being  admitted  that  the  company 
were  bound  under  section  68  of  the  Rail- 
ways Glauses  Consolidation  Act,  1845,  to 
erect  and  maintain  fences,  &c,,  between 
the  railway  and  the  defendant's  field,  the 
defendant's  counsel  contended  that  the 
action  could  not  be  maintained,  there  be- 
ing no  h'abiHty  on  the  defendant  in  respect 
of  the  fences.  The  learned  Judge  ruled 
that  the  pigs  being  wandering  animals, 
the  defendant  was  bound  to  keep  them 
firom  straying;  that  the  company  were 
bound  under  the  statute  to  maintain  a 
fence  reasonably  sufficient  to  keep  out 
oxen,  sheep  and  horses,  but  not  pigs,  and 
that  if  the  fence  was  not  a  proper  one,  the 
defendant,  having  had  notice  that  his  pigs 
wandered,  ought  to  have  sued  the  company 
for  the  breach  of  their  statutory  duty,  and 
meanwhile  kept  the  pigs  in  security.  In 
answer  to  questions  put  by  the  learned 
Judge,  the  jury  found  that  the  fence  was 
a  proper  fence  of  the  kind  and  sufficient 
to  keep  out  horses,  sheep  and  cattle,  but 
not  pigs,  and  that  the  pigs  wriggled 
tbrptigh  the  fence.  The  jury  having  as- 
sessed the  damages  at  lOOZ.,  the  learned 
Judge  directed  the  verdict  to  be  entered 
for  the  plaintifiP,  giving  leave  to  the  de- 
fendant to  move  to  enter  it  for  him,  and 
if  necessary  to  amend  the  pleadings. 

Theiiger  having  accordingly  obtained  a 
role  nisi  to  enter  a  verdict  for  the  de- 
fendant^ or  a  nonsuit  on  the  ground  that 
there  was  no  evidence  of  the  defendant's 
liability,  or  that  upon  the  findings  of  the 
jury  the  verdict  ought  to  have  been  en- 
tered for  the  defendant ;  or  for  a  new 
trial,  on  the  ground  that  the  Judge  mis- 
directed the  jury  in  telling  them  that  the 


defendant  was  absolutely  bound  to  keep 
his  pigs  from  straying  on  the  line,  and 
was  liable  to  the  plaintiff  for  damage  sus- 
tained by  him  in  consequence  of  the  pigs 
so  straying,  without  proof  of  the  circum- 
stances under  which  the  pigs  so  strayed, 
and  that  the  Railways  Glauses  ConsoHda- 
tion  Act,  1845,  section  68  (1)  did  not 
include  pigs  under  the  term  cattle— 

Bray  (Morgan  Howard  with  him),  for 
the  plaintiff,  shewed  cause. — The  defend- 
ant is  liable  because  he  was  bound  to 
keep  his  pigs  on  his  own  land  at  his  penl, 
according  to  the  principles  laid  down  in 
Fletcher  v.  Rylands  (2),  where  it  is  said, 
"as  to  the  obligation  of  the  owner 
of  cattle  which  he  has  brought  on 
his  land  to  prevent  their  escaping  and 
doing  mischief  ....  the  law  seems  to  be 
perfectly  settled  from  early  times;  the 
owner  must  keep  them  in  at  his  peril,  or 
he  will  be  answerable  for  the  natural 
consequences  of  their  escape."  After 
examining  the  authorities,  the  judgment 
proceeds — "  These  authorities,  and  the 
absence  of  any  authority  to  the  contrary, 
justify  Williams,  J.,  in  saying,  as  he 
does,  in  Cox  v.  Burhidge  (3)  *  that  the  law 
is  clear  that  in  actions  for  damage  occa- 
sioned by  animals  that  have  not  been  kept 
in  by  their  owners,  it  is  quite  immaterial 
whether  the  escape  is  by  negligence  or 
not.'  "     The  same  rule  prevailed  in  Bead 

(1)  By  the  Eailways  Clauses  Consolidation  Act, 
1845,  it  is  enacted,  by  section  68— "The  company 
shall  make,  and  at  all  times  thereafter  maintain, 
the  following  works  for  the  accommodation  of  the 
owners  and  occupiers  of  lands  adjoining  the  rail- 
way ;  (that  is  to  say)  ....  Also  sufficient  postB, 
rails,  hedges,  ditches,  mounds,  or  other  fences  for 
separating  the  land  taken  for  the  use  of  the  railway 
from  the  adjoining  lands  not  taken,  and  protect- 
ing such  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  ^straying  there- 
out, by  reason  of  the  railway,  together  with  all 
necessary  gates  made  to  open  towards  such  ad- 
joining lands,  and  not  towards  the  railway,  and 
all  necessary  stiles * 

(2)  3  Hurl.  &  C.  263 ;  s.  c.  35  Law  J.  Kep. 
(n.s.)  Exch.  154. 

(3)  13  Com.  B.  Hep.  N.S.  830 ;  B.  c.  32  Law  J. 
Rep.  (H.S.)  C.P.  80. 
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y.  Edwards  (4).   The  damage  is  not  more 
remote  tlian  was  the  damage  in  Lee  y. 
BUey  (6),  or  Bomney  Marsh  y.   Trinity 
House  (6),  or  Hill  y.  The  New  Biver  Gonu 
party (7)  f  or  Sneesby  y.  The  Lancashire  and 
Yorkshire  Bailway  Oompa/ny  (8).  The  fex5ts 
that  some  of  the  defendant's  pigs  had  pre- 
yioasly  escaped,  and  been  killed  on  the 
line,  that  he  knew  the  fence  was  insuffi- 
cient  to  keep  the  pigs  in,  that  he  was 
warned,  and  said  he  would  put  a  wire  in 
the  fence,  ought  to  haye  been  lefb  to  the 
jury  as  conclusiye  eyidence  of  negligence. 
Negligence  being  once  established  as  the 
cause  of  the  accident  the  defendant  (un- 
less some  fresh  cause  is  shewn  to  haye  in- 
teryened)  is  liable  for  the  consequences, 
eyen  if  some  of  them  be  such  as  no  reason- 
able person  w^uld  haye  anticipated — Smith 
y.  The  London  and  South-Western  Bailway 
Company  (9).     The  defendant  contends 
he  is  not  liable  because  the  company  were 
bound  under  section  68  of  the  Bailways 
Glauses  Consolidation  Act,  1845,  to  erect 
and  maintain  fences  against  the  "  cattle  " 
of  adjoining  owners.     But  -piga  are  not 
"  cattle  "  within  that  section,  or  in  ordi- 
nary language.     In  the  Contagious  Dis- 
eases   (Animals)   Act,   1869  (32   &  33 
Vict.  c.  70),  B.  6,  "  cattle  "  are  defined— 
"  bulls,  cows,  oxen,  heifers  and  calyes  '*  and 
animals — "cattle,  sheep,  goats  and  swine." 
Webster's  Dictionary  says — "cattle,"  in  its 
primary  sense,  includes  "  perhaps  swine." 
It  has  been  held  that  the  duty  of  a  rail- 
way company  to  fence,  under  section  68, 
is  not  more  extensiye  than  a  duty  at  com- 
mon law  by  prescription  to  repair  fences— 
Bickets  y.  The  East  and  West  India  Bocks 
Company  (10),  and  The  Manchester^  Shef- 
field and  Lincolnshire  Bailway  Company  y. 

(4)  17  Com.  B.  Hop.  N.S.  45 ;  s.  c.  34  Law  J. 
Rep.  (N.S.)  C.P.  31. 

(6)  18  Com.  B.  Rep.  N.S.  722 ;  s.  c.  32  Law  J. 
Rep.  (n.s.)  C.P.  212. 

(6)  39  Law  J.  Rep.  (n.s.)  Exch.  168,aflftrmediii 
Ex.  Ch.  without  argument,  41  ibid.  106. 

(7)  9  B.  &  S.  303. 

(8)  43  Law  J.  Rep.  (n.s.)  Q.B.  69. 

(9)  40  Law  J.  Rep.  (n.s.)  C.P.  21. 

(10)  12  Com.  B.  Rep.  160;  s.  c.  21  Law  J. 
Rep.  (N.S.)  CJ».  201. 


Wallis  (11).    Therefore,  without  express 
words,  it  will  not  be  implied  that  the  Le- 
gislature has  imposed  on  railways  the  very 
onerous  duty  of  fencing  against  pigs,  for 
at  common  law  there  is  no  such  duty  on 
an  occupier  bound  by  prescription  to  re- 
pair fences  against  his  neighbour's  cattle, 
l^igs  will  grub  up  or  destroy  any  hedge, 
and  no  ordinary  fence  will  keep  them  out. 
They  are  not  commonable  animals ;  and 
except  at  specified  times,  6.^.,  when  acorns 
are  on  the  ground,  it  is  not  usual  to  let 
them  run  in  a  field,  and  neyer  without  a 
boy  to  watch.    But,  whatever  the  obliga- 
tion to  fence  may  be  as  regards  adjoining 
owners,  the  statute  imposes  no  obligation 
as  reg^*ds  the  general  public  or  passengers 
— Buxton  y.  The  North-Eastem  Bailway 
Company  (12)  sxidThe  Manchester,  Sheffield 
amd  Idncolnshire  Bailway  Company  y.  WcMis 
(11).     The  company,  therefore,  haye  not 
committed  any  default  as  regards  the 
plaintiff,  and  it  is  no  answer  to  this  action 
to  say  that  th^  haye  neglected  a  duij 
towards  the  defendant.     Next,  assuming 
they  were  bound  to  fence  out  the  defend- 
ant's pigs  they  could  still  maintain  an 
action    against    him    for    the    trespass, 
since  the  defendant  was  guilty  of  neglip 
gence.   Eyen  if  they  could  not|^  the  plain- 
tiff is  not  identified  with  the  company  as 
against  a  wrongdoer.     The  true  rule  is 
correctly  stated  in  Shearman  and  Bed^ 
field's  American  Treatise   on  Negligence 
(2nd  Ed.),  sect.  48— "Where  the  negli- 
gence of  any  other  person  is  imputed  to 
the  plaintiff,  it  must  appear  that  such 
person  was  the  plaintiff's  agent  in  the 
transaction,  and  either  that  he  was  under 
the  plaintiff's  control,  or  that  he  controlled 

the  plaintiff 's  personal  conduct 

A  passenger  in  a  public  oonyeyaace,  such 
as  a  railr^kd  car,  a  ship,  or  a  stage,  is  not 
precluded  by  the  mere  fact  that  the  in- 
jury was  in  part  caused  by  the  negligence 
of  the  person  in  charge  of  the  yehide 
in  which  he  was  ^yelling  at  the 
time,  from  recoyering  against  one  whose 
negligence  injures  him."     Thorogood  y. 

(11)  14  Com.  B.Rep.  243;  s.  c  23  Law  J.  Rep. 
(n,8.)  C.P.  86. 

(12)  9  B.  &  B.  224 ;  8.  c  87  Law  J.  Bep.  (ir.a.> 
Q.B.  258. 
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Bryan  (13)  is  the  only  case  where  it  has 
been  held  that  where  injury  is  caused  by 
the  defendant's  negligence  to  a  passenger 
in  a  pnblic  conveyance,  and  the  driver  of 
the  conveyance  is  guilty  of  contributory 
negligence,  the  passenger  is  identified  with 
the  driver  so  as  to  be  prevented  from  re- 
covering in  an  action  against  the  defend- 
ant. That  case  has  never  been  followed  or 
approved,  and  doubts  were  thrown  on  it 
by  Williams,  J.,  in  Tuffy,  Wannan  (14), 
and  in  The  MUan  (15),  Dr.  Lushington 
refused  to  be  bound  by  it. 

Lanyon  and  A,  M,  Bremner,  for  the 
defendant^  were  not  heard. 

Bramwell,  B. — 1  think  this  rule  should 
be  made  absolute.  It  is  not  necessary  to 
notice  all  the  points  raised  during  the 
argument.  The  ground  of  our  judgment 
is  that  by  section  68  of  the  Railways 
Clauses  Consolidation  Act,  1845,  the 
railway  company  were  bound  to  maintain 
a  fence  sufficient  to  keep  out  these  pigs. 
The  section  binds  the  company  to  main- 
tain fences  sufi&cient  for  three  purposes — 
separating  the  railway  land  from  the  ad- 
joining Itmds ;  protecting  the  adjoining 
lands  from  trespass ;  and  (for  the  words 
"  or  the  cattle  "  mean  "  and  the  cattle  **) 
preventing  the  "  cattle  of  the  owners  or 
occupiers  "  of  the  adjoining  lands  from 
straying  thereout.  I  think  "  cattle " 
there  includes  pigs.  It  is  a  word  com- 
prehensive enough  for  that  purpose.  The 
fence  must  be  sufi&cient  to  prevent  pigs 
from  trespassing.  This  fence  was  not 
sufficient  for  that  purpose.  1  am  far  from 
saying — and  it  must  not  be  taken  to  fol- 
low from  our  decision — that  the  company 
are  bound  to  maintain  such  a  fence  as  no 
pig  can  get  through,  or  such  as  no  cattle 
can  jump,  for  that  would  require  the  fence 
to  be  without  limit  as  to  strength  and 
height,  since  if  pigs  were  placed  under  a 
very  strong  temptation,  such  as  a  quan- 
tity of  acorns,  nothing  would  keep  them 

(13)  8  Com.  B.  Eep.  N.S.  115 ;  s.  c.  18  Law  J. 
Kep.  (ic.8.)  C.P.  336. 

(14)  2  Com.  B.Kcp.N.S.  740,  750;  a.c.  26  Law 
J.  Rep.  (k.8.)  C.P.  263,  265. 

(16)  31  Law  J.  Kep.  (k.s.)  Prob.  M.  &  A.  105, 
112. 


out.  Without  saying,  therefore,  that  the 
fence  must  be  such  as  would  stop  any  piff, 
it  must  be  such  that  a  pig  not  extraordi- 
narily prone  to  wander,  or  not  under 
excessive  temptation,  will  not  get  through. 
Here  it  was  shewn  that  owing  to  the 
inequalities  of  the  ground,  the  space 
between  it  and  the  bottom  of  the  fence 
was  so  large  that  the  pigs  could  crawl 
under;  they  had  escaped  and  would 
again,  not  from  any  vice  in  these  parti- 
cular pigs,  but  from  the  ordinary  propen- 
sities of  the  animal.  The  company, 
therefore,  failed  in  their  duty  to  maintain 
a  sufficient  fence,  and  clearly  could  main- 
tain no  action  against  the  defendant  for 
trespass ;  and  though  he  has  not  sued 
them  for  the  injury  done  to  his  pigs, 
which  was  probably  of  a  trifling  amount, 
and  though  1  must  not  be  understood  to 
invite  such  an  action,  yet,  as  a  conse- 
quence of  the  reasoning,  I  think  he 
would  be  entitled  to  maintain  the  action. 
But  now  comes  the  question—  assuming 
that  the  company  were  bound  to  maintain 
a  fence  sufficient  to  keep  out  ordinary 
pigs,  is  the  plaintifl*  to  suffer  for  their 
default  ?  1  give  no  opinion  as  to  what 
our  decision  would  be  if  the  railway  were 
a  public  highway,  and  the  plaintiff  a  mere 
passenger  in  the  company *s  train.  Per- 
haps he  might  be  entitled  to  say  to  the 
defendant  —  "  There  was  an  opening 
through  which  your  pigs  (which  you  were 
bound  to  keep  on  your  own  land)  strayed 
on  to  the  railway.  As  regards  me,  you 
must  provide  a  sufficient  fence  and  settle 
with  the  company.  I,  an  innocent  person, 
am  not  barred  by  the  company's  breach 
of  their  statutory  duty.**  But  that  was 
not  so  here.  The  plaintiff  was  not  a 
passenger  but  a  servant  of  the  company, 
using  his  master's  property,  and  while 
acting  as  such  met  with  the  injury.  I^ 
then,  the  owner  of  the  premises  could  not 
maintain  an  action  because  it  was  through 
his  own  default  that  the  pigs  strayed,  so 
neither  could  the  servant  if  he  was  using 
his  master's  property  for  his  master's 
purposes.  Without,  therefore,  saying 
anything  about  Thorogood  v.  Bryan  (13), 
and  the  other  cases  cited,  the  result  is  that 
the  plaintiff  cannot  be  in  a  better  situa- 
tion with  regard  to  the  defendant  than  the 
company  would  be. 
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The  negligence  of  the  defendant  does 
not  alter  the  question.  Whether  he  was 
negligent  or  not,  the  plaintiff  cannot  re- 
cover, because,  assuming  the  defendant  to 
have  been  negligent  in  the  performance 
of  his  duty,  there  was  no  duty  on  him  that 
was  not  subject  to  the  duty  of  the  com- 
pany to  maintain  a  sufficient  fence. 

PiaOTT,  B. — I  am  of  the  same  opinion. 
A  railway  company  is  empowered  by  the^ 
Legislature  to  drive  their  line  through  a 
man* 8  estate  against  his  will,  severing  his 
lands,  and  it  is  therefore  only  reasonable 
that  the  Legislature  should  impose  on 
the  company  the  burden  of  maintaining 
sufficient  fences  to  prevent  the  conse- 
quences which  would  otherwise  ensuo 
from  the  existence  of  their  railway.  But 
for  section  68  of  the  Bailway  s  Clauses  Act, 
the  owner  of  the  estate  would  be  bound 
to  maintain  sufficient  fences,  or  else  would 
be  responsible  for  all  the  damage  caused 
by  his  cattle  trespassing  and  upsetting 
trains.  It  is  true  that  the  section  does 
not  mention  "  swine,"  but  neither  does  it 
mention  calves,  nor  any  young  of  animals,, 
and  seeing  that  the  section  has  as  much 
reference  to  agricultural  lands  as  to  any 
others,  and  that  in  some  counties  swine 
are  turned  out  after  harvest  almost  as 
commonly  as  sheep,  I  think  the  generic 
word  "  cattle  "  is  comprehensive  enough 
to  include  swine.  I  agree  with  my  bro- 
ther Bramwell  that  the  fence  must  be 
sufficient  for  ordinary  purposes,  and  that 
we  are  not  deciding  that  it  must  be  suffix 
cient  to  keep  out  am^y  animal  of  extraor* 
dinary  propensities.  These  pigs  cannot 
have  been  very  young,  for  they  were  worth 
25s.  each. 

Pollock,  B. — I  think  the  rule  must  be 
absolute.  It  was  argued  that  the  case  fell 
within  the  principle  of  JFTefc^er  v.  Bylatida 
(2),  but  our  decision  does  not  touch  that 
case  nor  Hill  v.  The  New  River  Company 
(7),  where  it  was  held  that  the  defendant 
was  liable,  since  his  own  act  was  the  proxi- 
mate cause  of  the  damage,  and  that  he 
could  not  better  his  position  by  saying 
that  the  result  would  not  have  been  so 
bad  if  there  had  not  been  some  other 
cause  which  contributed.  Here  it  is  clear 
that  the  proximate  cause  of  the  injury 


was  the  want  of  a  sufficient  fence,  which 
the  railway  company  were  bound  to  main- 
tain. I  entirely  agree  with  what  mj 
brothers  have  said  as  to  section  68,  and 
that  the  company  certainlv  could  not 
maintain  an  action  against  the  defendant. 

But  it  is  said  the  plaintiff  is  not  iden- 
tified with  the  company  for  this  purpose. 
Now,  if  the  present  case  were  within  the 
rule  laid  down  in  the  passage  cited  from 
Shearman  and  Bedfield  on  Negligence^ 
that  question  might  be  open  to  discuBsion. 
But  that  rule  has  no  application  here. 
The  plaintiff  met  with  the  mjury  because 
he  was  using  as  the  company's  servant^ 
with  their  permission,  their  premiBes, 
which  by  their  default  were  insufficiently 
fenced.  The  case  is  auite  outside  Thotxh 
good  V  Bryan  (13)  and  that  class  of  cases. 

It  is  more  like  the  case  of  a  person  who, 
while  riding  in  a  friend's  carriage,  which 
is  rotten  or  not  roadworthy,  receives  an 
injury  through  the  carriage  beingdamaged 
by  a  collision  with  some  other  vehicle,  a 
result  which  would  not  have  happened  if 
the  carriage  had  been  properly  built.  In 
such  a  case  the  person  is  cleany  identified 
with  the  carriage.  The  plaintiff  here  is 
identified  with  the  land  or  the  line  of  the 
company,  since  he  was  using  it^  not  as  a 
public  highway,  but  as  the  oon^pany'a 
servant  for  his  own  convenience.  He  was 
not  in  the  position  of  a  person  who,  beinff 
independent  of  the  conditions  to  which 
the  land  was  subject,  could  therefore  sav, 
that  though  the  land  was  insufficiently 
fenced,  he  could  nevertheless  recover 
against  the  defendant. 

Rule  abtclnie. 


Attorneyn — H.  W.  Chrifltmas,  for  plaintHF; 
Edward  Bromley,  agent  for  Veley  &  CimniDg- 
ton,  Braintree,  for  defendant 
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}  WILLIAMS      V.     THE      GREAT 
WESTERN  RAILWAY  COMPANT. 

BaUway — OcUes  at  Level  Orossings^^ 
S  Vict,  c,  20.  88. 4i7  8f  61^0hild  8traying 
en  Line — Negligence^  Evidence  of. 

The  plaintiffs  a  child  aged  four  and  a 
hilfyear8f  lived  near  a  public  carnage  road 
and  a  footpath  (both  highways)  which  were 
ero88ed  on  a  level  by  the  defendants*  railroad 
at  plaices  about  300  yards  from  the  child^s 
ahodcy  and  30  yards  apart  from  each 
other.  There  were  no  gates,  nor  was  there  a 
gatekeeper  at  the  carriage  road  level  cross^ 
ing  as  prescribed  by  8  Vict.  c.  20.  s.  47 ; 
neither  was  there  an/y  gate  or  stile  at  the 
footpath  level  crossing  as  required  by 
section  61.  One  day  the  child  left  his  home 
to  go  to  the  next  house,  but  was  shortly 
afterwards  found  upmi  the  railway  close  to 
the  footpath  crossing,  with  his  foot  cut  off 
hy  a  tram.  An  action  having  been  brought 
against  the  defendants  for  negligence  in  not 
providing  gates,  fences  and  means  to  pro- 
ted  the  crossings, — Held,  that  the  fact  of 
the  absence  of  a  gate  or  stile  at  the  foot- 
path  level  crossing,  and  the  fact  of  the 
plaintiff  being  found  injured  there,  were 
sufficiently  connected  to  afford  evidence  for 
the  jury  of  liability  on  the  part  of  the 
defendants. 

Action  for  negligence.  The  first  count 
of  the  declaration  alleged  that  the  de- 
fendants' railway  crossed  a  public  car- 
xmge  road  on  a  level,  and  that  it  was 
their  duty  to  place  proper  gates  at  the 
crossing  and  to  keep  proper  officers  or 
servants  there  for  the  protection  of  per- 
sons using  the  road,  but  that  the  defend- 
^mts  failed  to  do  so,  and  by  their  negli- 
^^ce  the  plaintiff,  lawfully  using  the 
:xroad,  was  injured  by  a  train. 

The  second  count  alleged  that  the  rail- 
'^ray  crossed  on  a  level  a  public  highway, 
^ut  that  the  defendants  did  not  take 
:xr-eaBonable  and  proper  care  or  means  for 
"^he  protection  of  persons  lawfully  using 
'^he  highway  there,  and  so  negligently 
^^anaged  a  train  that  the  plaintiff  wbo  had 
^ne  along  the  highway  on  the  railway 
'^as  injured. 

The    third    count   alleged    that    the 
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plaintiff  was  an  infant  of  tender  years  and 
was  lawfully  in  a  close  of  land  adjoining 
the  railway,  and  the  defendants  negli- 
gently  conducted  themselves  in  maintain- 
ing a  good  and  sufficient  fence  between 
the  close  and  the  railway. 

The  fourth  count  charged  merely  negli- 
gent management  of  the  train. 

The  defendants  pleaded  not  guilty,  and 
that  the  plaintiff  was  not  lawfully  upon  the 
road,  highway,  railway  or  close. 

Issue  thereon. 

The  cause  was  tried  before  Keating,  J., 
at  the  last  summer  assizes  for  Den- 
bighshire, when  the  following  facts  ap- 
peared. 

The  plaintiff,  a  child  of  four  ^ears  and 
eight  months,  lived  with  his  father, 
whose  house  was  situate  beside  a  public 
carriage  road,  over  which  the  railway  of 
the  defendants  passed  at  a  level  crossing 
three  or  four  hundred  yards  distant  from 
the  house.  A  public  footpath  diverged 
from  the  carriage-road,  and  was  also 
crossed  by  the  line  on  a  level  about  thirty 
yards  from  the  other  level  crossing.  The 
carriage  road  level  crossing  had  no  gates 
nor  a  gatekeeper  placed  there  as  required 
by  the  8  Vict.  c.  20.  s.  47  (1).  Neither 
was  there  any  gate  or  stile  at  the  foot- 
way crossing  as  required  by  section  61. 

On  the  22nd  of  December,  1871,  the 
plaintiff  was  sent  upon  an  errand  to  an 
adjoining  house.  He  left  his  home  ac- 
cordingly, but  shortly  afterwards  was 
found  crawling  on  the  railway  close  to 
where  the  footpath  was  crossed  by  it. 
His  foot  had  been  cut  off  by  a  train  which 
had  passed. 

At  the  end  of  the  case  for  the  plaintiff, 

(1)  The  8  Vict.  c.  20.  s.  47,  enacts  that  "  If  tlie 
railway  cross  any  tampike  road  or  public  carriage 
road  on  a  level,  the  company  shall  erect  and  at 
all  times  maintain  good  and  snfflcient  gates  across 
such  road  ....  and  shall  employ  proper  persons 
to  open  and  shut  such  gates  .  .  .  ." 

By  section  61,  if  the  railway  shall  cross  any 
highway  other  than  a  public  carriage  way  on  the 
level  the  company  shall,  if  the  highway  shall  be  a 
footway,  maintain  good  and  sufficient  gates  or 
stiles  on  each  side  of  the  railway  where  the  high- 
way shall  communicate  therewith. 

P 
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the  learned  Judge  directed  a  nonsuit 
on  the  ground  that  there  was  no  evi- 
dence of  negligence,  but  gave  leave  to 
move,  and  asked  the  jury  to  find  the 
damages  contingently,  which  they  as- 
sessed at  250Z.  A  rule  having  been 
obtained  caUing  on  the  defendants  to  shew 
cause  why  the  nonsuit  should  not  be  set 
aside  and  a  verdict  entered  for  the  plaintiff 
for  250Z.,  on  the  ground  that  there  was 
evidence  for  the  jury  in  support  of  the 
declaration, 

WIntyre  {Horatio  Lloyd  with  him) 
shewed  cause. — ^The  accident  to  the 
plaintiff  was  not  evidence  of  negli- 
gence in  the  defendants.  Some  proof 
should  have  been  given  of  the  manner  in 
which  he  went  upon  the  railway.  Pos- 
sibly he  may  have  wandered  along  the 
line  from  the  carriage-road  crossing  to 
the  spot  where  he  was  found.  Being  so 
young  he  might,  child-like,  have  opened, 
crept  through  or  climbed  over  any  stile 
protecting  the  footpath  from  the  line,  for 
the  defendants  were  not  bound  to  have 
watchmen  there — Stvhley  v.  The  Londoth 
8r  North  Western  Railway  Oompany  (1). 
The  facta  of  that  case  were  stronger 
in  favour  of  the  plaintiff,  but  this  Court 
held  that  there  was  no  evidence  to  support 
the  action,  but  evidence  of  negligence  on 
the  plaintiff's  part  in  not  looking  out 
for  approaching  trains  before  passing  over 
the  railroad.  The  defendants  were  indeed 
held  liable  in  Stapley  v.  The  London 
Brighton  Sf  South  Coast  Railway  Oom- 
pany  (2),  but  because  the  gate  being  left 
partially  open  and  no  gate-keeper  being 
present,  the  plaintiff  was  invited  by  that 
state  of  things  to  cross  the  line.  The 
facts  in  Singleton  v.  The  Eastern  Counties 
Railway  Company  (3)  resemble  those 
here,  yet  a  rule  to  set  aside  a  similar  non- 
suit was  refused. 

M,  Lloyd  and  English  Harrison  sup- 
ported the  rule. — The  nonsuit  was  wrong. 
The  defendants  had  directly  violated  a 

(1)  85  Law  J.  Rep.  (k.s.)  Exch.  8;  s.  c.  Law 
Rep.  1  Exch.  13. 

(2)  86  Law  J.  Rop.  (y.s.)  Erch.  7 ;  s.  c.  Law 
Rep.  1  Exch.  21. 

(8)  7  Com.  B.  Rep.  N.S.  287. 


statutory  duty  by  neglecting  to  provide 
gates  or  stiles  at  the  level  crossings — 8 
Vict.  c.  20.  ss.  47,  61.  See  also  26  A 
27  Vict.  c.  92.  s.  6.  K  a  gatekeepner  had 
been  at  the  carriage  road  crossing  he 
would  probably  have  saved  the  child  from 
harm.  Had  there  been  a  stile  or  gate  pro- 
tecting the  footpath  the  plaintiff  miffbt 
have  been  stopp^  or  hindered  from  gomg 
on  to  the  line.  The  fact  of  the  absence 
of  such  stile  or  gate,  and  the  fiict  of  this 
very  young  child  being  found  hurt  npon 
the  railway  close  beside  the  level  crossing 
which  ought  to  have  been  g^uairded,  are 
naturally  connected,  and  together  amount 
to  evidence  for  the  jury  of  negligence  in 
the  defendants,  causing  the  injury  to  the 
plaintiff. 

Kellt,  O.B. — ^My  opinion  mnch  fluo- 
tuatcd  during  the  argument,  but  finally, 
I  think,  that  the  learned  counsel  who  last 
addressed  us  has  put  the  case  on  the  true 
ground,  and  that  the  question  is,  not  so 
much  whether  there  was  negligence,  as 
to  which  no  doubt  exists,  but,  whether 
that  negligence  was  so  connected  with 
the  accident  in  question  as  to  entitle  a 
jury  to  say  the  plaintiff  was  entitled  to 
recover.  The  &cts  are  these :  A  child  ci 
tender  years,  perhaps  not  absolutely  unable 
to  cross  a  stile  or  gate,  but  still  of  tender 
years,  left  his  home,  and  a  short  time 
afterwards  was  found  on  this  footpath 
across  the  railway,  run  over,  and  his  foot 
severed  from  his  body.  The  first  qnes- 
tion  is  whether  there  was  any  negligence 
in  the  defendants  which  could  have  con- 
tributed to  ihis  accident.  Secondly, 
whether  such  negligence,  if  any,  was  the 
cause  of  this  accident ;  and  tiiis  last  is 
the  principal  point  discussed.  It  is  im- 
possible to  imagine  a  case  where  the 
negligence  of  the  company  was  more 
completely  made  out  or  more  blameable. 
Here  was  a  carriage  way  for  yarious 
kinds  of  vehicles  or  animals,  and  some 
thirty  yards  or  less  away  from  it  was  a 
footpath.  Both  carriage  way  and  foot- 
path crossed  the  line  on  a  leveL  The 
statute  is  clear  and  imperative,  making 
it  the  duty  of  the  railway  company  to 
have  a  gate  on  each  side  of  the  raite  it 
the  carriage  way  which  is  to  be  kept 
dosed  except  when  carriages  or  animab 
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crofls.     And  with  respect  to  the  footpath, 
it  is  equally  imperatiye  on  the  company 
that  they  should  for  the  protection  of  the 
place  have  a  gate  or  stile  on  each  side  of 
the  railway  there.    Bat  these  duties  were 
left  unperformed.     There  were  no  gates 
across  the  carriage  way,  and  no  stiles  or 
gates  to  the  footway.     That  is  negligence 
of  a  character  which  I  was  rather  sur- 
prised to  find  in  a  case  of  this  nature. 
But  I  say  no  more  ahout  the  hreach  of 
duty  with  r^ard  to  the  carriage  road  hy 
the  neglect  to  put  gates,  or  their  not  being 
dosed,  or  the  absence  of  any  person  to 
watch  them,  for  I  do  not  see  that  there 
was  any  eyidence  by  which  it  was  pos- 
sible to  connect  the  negligence  of  the 
company  in  that  respect  with  this  acci- 
dent.     With  respect,  howeyer,  to    the 
footway  it  is  different.     The  law  required 
the  defendants  to  make  and  keep  and 
Tnaintain  either  a  gate  or  stile  on  each  side 
of  this  railway  across  the  footpath  for  the 
protection  of  the  public,  and  perhaps  pecu- 
liarly human  beings  less  able  than  ordinary 
persons  to  protect  themselyes,  such  as 
mfants.    But,  howeyer  that  may  be,  in 
this  case  nothing    can  be   clearer  than 
tiiat  it  was  at  least  possible  that  fchere 
being  no  stile  or  gate,  ihis  child,  which 
had   left  its    home  a  little  while  only 
before  the  accident,  might,  if  there  had 
been  a    stile,    haye  been  thereby    pre- 
yented  fix>m  going  on  to  the  railroad  at 
ally  or  detained  long  enough  to  let  the  train 
TO  by  to  which  it  fell  a  sacrifice.  It  is  not 
mipossible,  but  eyen  yery  probable  that  the 
child,  intending  to  cross  by  this  footpath, 
went  across  the  line  finding  no  impediment, 
and  so  washurt,  whereas,  if  there  had  been 
a  gate  or  stile  it  would  at  all  eyents  haye 
detained  the  child  either  to  open  or  climb 
oyer  it  and  might  haye  ayerted  the  injury. 
Those  are  mere  possibilities,  but,  being 
sacfa,  it  was  for  the  jury  to  consider  them, 
looking  at  all  the  circumstances  of  the 
case,  and   particularly  haying  regard  to 
the  short  time  from  the  child^  departure 
fi-om  home  and  his  being  found  on  the 
l^ls.     The  case  may  be  one  of  consider- 
able difficulty,  but  I  think  it  is  one  which 
ahonld  haye  been  left  to  the  jury,  and  in 
which  they  might  haye  been  justified  in 
finding  for  the  plaintiff.     Therefore  this 
imle  should  be  inade  absolute. 


Pollock,  B. — I  am  of  the  same  opinion. 
The  question  is  wheiher  there  was  evi- 
dence which  ought  to  haye  been  left 
to  the  jury,  and  I  should  be  sorry  to 
think  that  by  our  decision  we  were  ex- 
tending the  rule  laid  down  on  this  subject 
and  correctly  stated  in  Daniel  y.  The  Me^ 
tropolOcm  Railway  Gompany  (4),  thus :  "  It 
is  necessary  for  the  plaintiff  to  establish 
by  eyidence  circumstances  from  which  it 
may  fairly  be  inferred  that  there  is  rea- 
sonable probability  that  the  accident 
resulted  from  the  want  of  some  precaution 
which  the  defendants  might  and  ought  to 
haye  resorted  to  .  .  .  and  that  the  plaintiff 
should  also  shew  with  reasonable  certainty 
what  particular  precaution  should  haye 
been  taken ; "  per  Willes,  J.  I  do  not 
think  that  it  is  for  us  to  speculate  on  the 
precise  reasons  why  the  statute  requires 
a  gate  or  stile  across  a  footpath ;  enough 
to  say  that  the  defendants  haye  neglected 
to  comply  with  that  statutory  require- 
ment. The  only  other  question  is  whether 
there  was  reasonable  probability  that  the 
accident  occurred  from  this  want  of  a 
stile — whether,  as  Mr.  English  Harrison 
correctly  pointed  out,  the  neglect  of  duty 
by  the  company  and  the  injury  to  the 
child  were  so  clearly  connected  as  to  give 
a  cause  of  action.  That  was  the  real 
question  and  one  peculiarly  for  the  jury 
to  decide. 

Amphlett,  B. — ^My  opinion,  like  that  of 
my  learned  brethren,  wayered  a  good  deal 
during  the  argument,  but  I  now  come 
satisfactorily  to  the  conclusion  that  this 
yerdict  ought  to  stand  for  the  damages 
found  by  the  jury.  We  start  with  this 
fact,  yiz.,  that  the  company,  I  might 
almost  say,  wantonly  failed  to  comply 
with  the  statute  in  not  providing  a  gate 
or  stile  for  the  footway.  I  do  not  enter 
into  the  question  of  the  carriage  road,  a^ 
I  do  not  consider  that  there  was  any  rea- 
sonable evidence  that  it  had  anything  to 
do  with  the  accident.    But  I  think  the 


(4)  37  Law  J.  Bep.  (n.s.)  CF.  146,  148 ;  s. 
Law  Bep.  3  C.P.  216,  222 ;  37  Law  J.  Bep.  (ir.8.) 
C.P.  (Ex.  Ch.)  280;  8.  c.  Law  Bop.  3  C.P.  691 ; 
HouBe  of  Lords,  40  Law  J.  Bep.  (n.s.)  C.P.  121 ; 
Law  Bep.  6  E.  &  L  App.  46. 
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reasonable  presnmption,  &om  the  £aot  that 
the  child  was  foand  close  to  the  footway 
and  had  no  long  time  before  left  his 
home  very  near  the  junction  of  the  foot 
and  carriage  ways,  is  that  he  met  with  the 
accident  while  on  the  footway.  There- 
foie,  the  only  remaining  question  seems 
to  be,  whether  the  accident  would  be 
connected  with  the  breach  of  duty  by  the 
company.  I  do  not,  however,  tlunk  that 
we  are  now  bound  to  decide  that  question 
as  if  we  were  sitting  here  as  a  jury. 
Were  I  a  juryman  I  should  have  great 
difficulty  in  answering  it.  Yet  it  clearly 
appears  to  me  a  question  which  ought  to 
be  submitted  to  a  jury.  The  child  may 
have  been  merely  wandering  about  for 
amusement,  and  it  is  by  no  means  im- 
probable that  if,  so  wandering,  he  had 
met  with  a  stile  or  gate,  he  might  have 
been  turned  away  by  it  and  never  have 
cared  to  cross  the  i-ailroad.  The  first 
object  of  the  statute  requiring  a  gate  or 
stOe  is,  that  persons  should  therebv 
have  warning  by  it  before  they  reaen 
a  dangerous  place  such  as  this  cross- 
ing was.  I  entirely  concur  with  the 
rest  of  the  Court. 

Rule  absolute. 


Attorneys— Kennedy  &  Kennedy  Hughes,  agents 
for  John  Jones,  Wrexham,  for  plaintiff;  Young, 
Maples  &  Ck>.,  for  defendants. 
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THE  AITOBNET-GENERAL  V. 
PEATT. 


1874. 

May  5 

Bevemie — Prolate  Duty — Locality  of 
Assets  at  Death  of  Testate^ — Bills  of  Ex- 
change on  the  High  Seas, 

A  testator  remitted  moneys  from  India  to 
England  by  mea/ns  of  hiUs  of  exchange 
payable  six  months  after  sight,  dravm  by 
an  Indian  bank  upon  a  London  bank  in 
favour  of  his  bankers  in  London,  The  bills 
were  in  transitu  at  sea,  and  unaccepted, 
when  the  testator  died  in  India,  They  ar- 
rived, were  paid  at  maturity,  and  tli>e  pro- 
ceeds  were   subsequently  received  by  the 


defendami,  who,  as  the  executor  m  Englafid^ 
had  duly  proved  the  testator's  wUl  tn 
this  caimtry : — Held,  that  the  defendant 
was  liahle  to  pay  probate  duty  upon  such 
proceeds. 

Information  to  recover  additional  pro- 
bate duty  on  the  estate  of  Archdeacon 
Pratt,  of  Calcutta,  who  died  on  the  28th 
of  December,  1871,  having,  in  the  year 
1866,  made  his  will,  of  which  he  appointed 
the  defendant  executor  in  England  and 
another  person  executor  in  India.  Shortly 
before  death  the  testator,  intending  to  re- 
turn to  England,  ordei^  the  Bank  of 
Bengal  to  realise  certain  Indian  securities 
belonging  to^him,  and  to  remit  the  mxKseeds 
to  the  bulk  of  Coutts  &  Go.  in  London. 
The  securities  were  realised,  and  with  the 
proceeds  five  bills  of  exchange  were  pur- 
chased, amounting  in  the  whole  to  9,2411. 
6s,  9d,,  four  dated  the  12th  and  one  the 
19th  of  December,  1871,  all  drawn  by  the 
Chartered  Bank  of  India  on  the  London 
Joint  Stock  Bank,  and  payable  six  months 
after  sight.  Prior  to  the  death  of  the 
testator  the  Bank  of  Bengal  remitted  these 
bills  by  the  post  to  Coutts  &  Go.  in  London 
with  instructions  to  collect  and  invest  the 
proceeds  in  accordance  with  instmctioiis 
previously  given  by  the  testator. 

The  bUls  were  in  course  of  transit  fay 
post  from  India  to  England  at  the  time 
of  the  testator's  death ;  and  in  January, 
1872,  were  received  by  Goatts  &  Co.,  who 
collected  the  proceeds  when  the  faQb 
became  payable,  and  placed  the  amounts 
to  the  credit  of  the  defendant  who 
afterwards,  viz.,  on  the  20th  of  Septem- 
ber, 1872,  proved  the  will  and  codicil  in 
England.  The  personalty  in  England  was 
sworn  under  800^,  and  probate  duty  paid 
on  that  sum  only.  The  defendant  con- 
sidered that  no  duty  was  payable  in  re- 
spect of  the  amount  remitted  by  the  bills, 
and  the  Crown  now  sought  to  obtain  that 
additional  duty. 

Sir  B,  Baggallay  (Attomey-Oeneral), 
Holker  (Solidtor-Oeneral),  and  W.  W, 
Karslake,  for  the  Crown. — The  duty  is 
given  by  55  Geo.  3.  c.  184.  s.  2  and  the 
schedule.  Probate  has,  in  &ct,  been 
granted  as  to  bills  of  exchange  in  trantittt 
at  the  death  of  the  testatoTi  out  the  ques* 
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ium  of  UabOiiy  does  not  seem  to  have  been 
mevkmahr  oontested.  In  the  goods  of 
Wydcoff  (1),  a  foreigner  coming  to  En?. 
land  died  on  board  ^p  possessed  of  biUs 
drawn  on  Inyerpool  mercbants,  and  ad- 
ministration ad  coUigendtMfn  was  granted 
to  the  owner  of  the  ship. 

[KxhLJf  G.B. — This  then  is  an  aforiicri 
case,  for  here  the  testator  was  an  English- 
man.] 

If  it  were  necessary  to  take  ont  pro- 
bate abroad  in  respect  of  these  bills  then 
duty  here  would  not  be  payable — TJie 
AUomey'Oeneral  y.  Bouwens  (2).  Bnt 
there  was  no  snch  necessity.  The  prin- 
ciple is  laid  down  by  Lord  Campbell, 
L.O.,  in  The  AUomey-Ueneral  y.  Brunning 
(3),  ^^  that  all  moneys  which  the  executor 
recovers  by  yirtne  of  the  probate,  must 
be  considOTed  part  of  the  estate  and 
effects  of  the  testator  and  subject  to  pro- 
bate duty  .  .  .  ,"  and  adopted  by  Kelly, 
C.B.y  in  Bacon  and  others,  Executors  of 
Perry^  v.  The  Queen  (4).  No  doubt  duty 
does  not  become  payable  merely  because 
tlie  probate  may  be  used  or  ayaalable  for 
getting  in  ^'foreign  estate."  The  Attorney' 
General  y.  flbpe  (5).  But  this  fund  was 
not  **  foreign. '  The  proceeds  of  these 
billa  were  recoyerable  by  yirtue  of  the 
probate,  and  therefore  the  duty  was  pay- 
able. Were  it  otherwise  duty  might  (^n 
be  evaded  by  simply  putting  the  bills  on 
board  ship. 

Mantety  and  Hemmings  for  the  defend- 
ant.— ^The  liability  does  not  depend  upon 
whether  the  assets  can  be  administOTed 
tnihoui  probate,  nor  whether  they  are 
transmitted  from  a  foreign  country  to  be 
administered  here ;  the  only  test  is  to  ask, 
**  What  was  the  local  situation  of  the 
assets  at  the  time  of  the  testator's  death  P" 
The  answer  determines  the  liability. 
These  bills  were  not  assets  locally  situated 
in  England  at  the  time  of  the  death.  They 
were  not  then  accepted.  The  only  remedy 

(1)  8  Sw.  &  T.  20;  b.  c  32  Law  J.  Bep.  (m.8.) 
Prob.  &  M.  214. 

(2)  4  Mee.  &  W.  171 ;  b.  c.  7  Law  J.  Rep. 
(K^.)  Exch.  297. 

(3)  8  H Ji.  248,  256 ;  8.  c.  30  Law  J.  Bep.  (k.s.) 
£zch.  879,  881. 

(4)  88  Law  J.  Rep.  (k.8.)  Exch.  5,  7 ;  b.  c.  Law 
Bep.  4  Exch.  27,  30. 

(6)  1  Cr.  M.  &  R.  580  ;   b.  c.  2  Q.  &  F.  84  ; 
«.  c  8  Blight  N  JU  44. 


in  respect  of  them  would  have  been  an 
action  against  the  drawers  to  recover 
back  the  money  paid  for  them. 

[B:elly,  C.B.— On  the  28th  of  Decem- 
ber the  executor  could  sue  no  one.  He 
could  not  sue  the  drawers  because  the 
bills  had  not  been  presented  for  accept- 
ance and  dishonoured,  nor  the  London 
Joint  Stock  Bank,  because  they  were  not 
due.] 

^'The  law  appears  to  be  now  settled 
that,  by  the  terms  of  the  Act  of  Parlia- 
ment, the  amount  of  the  probate  duhr  is 
to  be  regulated,  not  by  the  value  of  all 
the  assets  which  an  executor  or  ad- 
ministrator  may  ultimately  administer 
by  virtue  of  the  wills  or  letters  of 
administration,  but  by  the  value  of  such 
part,  as  are  at  the  death  of  the  deceased 
within  the  jurisdiction  of  the  Court  by 
which  the  probate  or  letters  of  adminis- 
tration are  granted." — 1  Williams^  Exeeu^ 
tors  (7th  edit.),  p.  617.  This  view  is  fully 
supported  by  the  judgment  of  Lord 
Lyndhurst,  C.B.,  in  The  Attomey-Oenerdl 
V.  Dimond  (6),  and  The  Attomey^Qeneral 
V.  Hope  (6). 

[B[elly,  C.B. — If,  at  the  time  of  death, 
the  property  was  in  a  foreign  country, 
then  it  is  clear  from  the  case  last  cited 
that  probate  duty  would  not  be  payable, 
but  here  the  assets  were  on  the  high 
seas.] 

The  mere  pieces  of  paper  were  at  sea 
no  doubt,  but  the  assets  were  not  the 
material  bills  of  exchange,  but  the  debty 
and  the  locality  of  the  d^t  is  the  locality 
of  the  assets.  The  debt  was  not  due  in 
England  at  the  time  of  the  death.  The 
drawee  of  the  bills  was  under  no  obliga- 
tion, but  the  drawer  abroad  had  put  hun- 
self  under  contract  to  pay  in  the  event  of 
non-acceptance  or  non-payment. 

[Amphlett,  B. — Suppose  the  intended 
acceptor  had  funds  of  the  drawer  in 
hand?] 

That  would  be  a  matter  between  him- 
self and  the  drawer,  but  would  not  affect 
the  holder  of  the  draft. 

[PiGOTT,  B.  —  The  real  effect  of  the 
transaction  is  that  the  moneys  of  the 
deceased  wore  in  London.] 

(6)  1  Gr.  &  J.  356 ;  8.  c.  0  Law  J.  Rep. 
Exch.  90. 
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beiBg  in  London,  on  both  gronnds,  either 
on  me  gronnd  of  the  locality  of  the  bills, 
or  of  the  place  where  the  debtor  re- 
sided when  he  became  a  debtor,  the  debt 
became  assets  in  London,  within  the 
jurisdiction  of  the  Conrt,  and  so  liable  to 
probate  duty.  The  question  might  have 
arisen  in  a  different  form  had  the  drawees 
refused  to  accept,  so  that  they  never  could 
have  become  debtors,  and  so  that  the 
drawers  became  the  debtors ;  for  the  latter 
resided  in  India  without  the  jurisdiction. 
Enough  to  say  that  whether  we  consider 
these  oiUs  of  exchange  as  property,  chat- 
tels, assets  upon  the  high  seas  at  the  death 
of  the  testator,  or  whether  we  regard  the 
fiskct  that  the  debtors,  when  the  debt  came 
into  existence,  were  residing  in  London, 
the  result  of  all  the  authorities  is  that 
these  moneys  were  assets  upon  which 
probate  duty  was  payable. 

PiGOTT,  B. — ^I  am  of  the  same  opinion, 
and  think  we  must  grant  the  prayer  of 
this  information.     The  law,  as  to  probate 
duty,  is  clearly  laid  down  by  Lord  Abin- 
ger,    who,    in  The  Attomey- General    v. 
Bouwens  (8),  says,   "  the  law  has  been 
settled  by  the  two  cases  of  The  Attomey- 
Oeneral  v.  Dimond  (6)  and  The  Attorney' 
General  v.  Hope  (5),  that  the  duty  is  to  be 
regulated — not  by  the  value  of  all  the 
assets  which  an  executor  or  administrator 
may  ultimately  administer  by  virtue  of  the 
will  or  letters  of  administration,  but  by 
the  value  of  such  part  as  are  at  the  death 
of  the  deceased  within  the  jurisdiction 
of  the   spiritual  Judge    by  whom    the 
probate  or  letters  of  administration  are 
granted."      Therefore    the   question   is, 
whether  the  proceeds  of  these  bills  were, 
at  the  time  of  the  death  of  the  testator, 
within  the  jurisdiction  of  the  Court  of 
Probate.   To  ascertain  that,  we  must  look 
M  the  existing  state  of  things  at  the  time 
of  death.     Archdeacon  Pratt  had  ordered 
that  certain  securities  should  be  realised 
ty  the  Bank  of  Bengal,  and  the  proceeds 
l)e  transmitted  to  Goutts,  his  agents  in 
£;ngland.      The  Bank   of   Bengal    had 
i*es£sed  the  securities,  and  purchased  bills 
of  exchange,  dated  in  December,  at  Cal- 
cutta, and  drawn  by  the  Chartered  Mer- 

(8)  4  Mee.  &  W.  190,  191 ;  s.  c.  7  Law  J.  Rep. 
^ir.1.)  Eieh.  803. 


cantile  Bank  of  India  on  the  London  Joint 
Stock  Bank  in  &vour  of  Coutts  &  Co. 
They  were  payable  six  months  after  sight. 
As  far  as  the  Bank  of  Bengal  was  con- 
cerned, they  were  not  in  any  sense  the 
debtors  of  the  testator.  They  had  done 
what  they  were  ordered  to  do,  they  had 
realised  the  securities,  and  put  the  pro- 
ceeds in  transitu.  (I  use  that  for  want 
of  a  better  phrase.)  This  they  had 
done  before  the  testator*s  death.  These 
bills  were  drawn  by  the  bank  in  India 
on  the  London  bank.  It  is  said 
they  might  never  have  been  accepted 
in  London ;  but  that  was  a  contingency 
which  did  not  arise,  and  we  must  put  an 
ordinary  construction  upon  these  matters 
from  our  knowledge  of  the  common  affairs 
of  life.  When  we  find  bills  drawn  in  In- 
dia on  London,  it  means  that  the  persons 
in  London  owe  money  to  those  in  India, 
or,  if  they  do  not  owe  money,  that  it 
would  be  allowed  in  the  accounts  between 
them,  which  is  the  same  thing.  Such 
was  the  case  here.  Are  we  to  presume 
that  the  London  bank  was  improperly,  or 
properly  drawn  upon?  Of  course  we 
must  assume  it  was  rightly  drawn  upon. 
The  drafts  were  duly  honoured.  That  is 
the  way  jaonej  is  paid  which  is  sent  from 
Calcutta  to  London.  The  effect  is  to 
shew  that  when  these  bills  were  drawn  on 
London,  it  was  known  that  the  money  was 
in  London,  and  that  they  would  be  paid. 
Accordingly  the  bills  came  over  and  were 
paid.  A .  priori  what  was  the  state  of 
things? — That  the  London  bank  owed 
money  to  the  Indian  bank,  and  in  the  re- 
sult it  turned  out  to  be  so.  The  Joint 
Stock  bank  paid  money  which  they  must 
be  assumed  to  have  owed.  Now,  with  re- 
gard to  bills  of  exchange,  the  law  as  laid 
down  by  Lord  Abinger  in  The  Attorney" 
Oeveral  v.  Bouwens  (8)  is  quite  in  accor- 
dance with  our  present  decision.  Speak- 
ing of  the  locality  of  the  different  kinds  of 
assets  for  the  purposes  of  the  Ordinary's 
jurisdiction,  Lord  Abinger  says,  that  it  was 
established  as  law,  that  specialty  debts 
are  assets  where  the  instrument  hap- 
pens to  be,  "  and  simple  contract  debts, 
where  the  debtor  resides  at  the  time  of 
the  testator's  death  "  (so,  here,  the  real 
debtor  on  the  28th  of  December  was  the 
London  Joint  Stock  Bank)  ;  "  and  it  was 


112 


COURT  OP  BXCHEQUEB: 


[N.a 


also  decided  that  as  bills  of  exchange 
and  promissory  notes  do  not  alter  the 
nature  of  simple  contract  debts,  bat  are 
merely  evidences  of  title  "  (that  is  what  I 
prefer  to  call  the  sabject  matter  of  the 
present  case),  ^Hhe  debts  due  on  these 
instruments  were  assets  where  the  debtor 
lived,  and  not  where  the  instrument  was 
found.  In  truth,  with  respect  to  simple 
contract  debts,  the  only  act  of  adminis- 
tration that  could  be  performed  by  the 
ordinary  would  be  to  recover  or  to  receive 
payment  of  the  debt,  and  that  would  be 
done  by  him  within  whose  jurisdiction 
the  debtor  happened  to  be." 

Then,  if  my  inference  be  right,  the 
London  Joint  Stock  Bank  were  the  per- 
sons with  whom  this  money  was  at  the 
time  the  bills  were  transmitted  from  India, 
and  it  follows  that  the  proceeds  thereof 
were  in  London  at  the  time  of  the  death, 
and  consequently  that  the  defendant  is 
liable  to  pay  the  probate  duty  upon  them. 

Amphlett,  B. —  I  am  of  the  same 
opinion.  The  law  is  clearly  settled  that 
we  have  to  look  at  the  local  position  of  the 
assets  at  the  time  of  the  death  of  the  tes- 
tator. These  assets  were  something, 
whatever  it  might  be,  represented  by 
bills  of  exchange  which  were  in  transitu 
from  India  to  England.  It  would  seem 
from  the  authority  of  Lord  Abinger  that 
a  bill  of  exchange  must  be  considered  as 
not  in  itself  an  asset,  but  as  representing 
an  asset.  We  therefore  look  to  see  where 
the  bills  of  exchange  representing  assets 
were.  The  bills  were  an  order  for  pay- 
ment of  money  to  the  testator's  agent  in 
London.  No  doubt,  if  that  order  were 
not  complied  with,  the  right  of  the  testa- 
tor would  have  been  to  have  recourse 
to  the  drawers  of  these  bills.  But  if  the 
order  was  complied  with,  that  is,  if  the 
drawer  had  funds  or  credit  in  London  to 
answer  them,  then  the  money  repre- 
sented by  the  bills  was  in  the  hands  of  the 
bank  in  London.  Had  it  happened  that 
the  order  was  not  complied  with  in  Lon- 
don, and  the  testator  had  recourse  to  the 
drawers  of  the  bills,  then  I  think  the 
assets  would  have  been  in  India,  and  the 
money  payable  there.  But  inasmuch  as  the 
order  was  complied  with,  and  the  money 
paid  to  the  defendant  in  England,  I  think 
the  money  was  assets  upon  which  the  duty 


claimed  was  payable.  The  qneaidon  as  to 
the  property  of  a  British  subject  on  board 
ship  being  assets,  does  not  arise  here,  and 
I  refrain  from  expressing  an  opinion 
upon  it. 

Judgment  for  the  Oraum, 


Attorneys  —  The  Solicitor  of  Inland  Bevennc^ 
for  the  Crown ;  PerkuiB  and  Wettoo,  to  the  de- 
fendant 


1874.    1 
May  8.  / 


STOCK  AKD  OTHSBS  t;.  HOLIIHD. 


Execution — Seizure  wiihoutSale — Moneff 
paid  to  Sheriff  on  Account — Bankruptcy 
Act,  1869  (32  ^  33  Viet.  c.  71),  s.  87— 
Proceeds  of  Sale. 

Ghods  of  a  trader  debtor  were  aeitted 
wider  a  fi.  fa,<,  for  an  amount  exceeding 
50Z.  He  paid  the  sheriff  two  stmie  on  ae- 
count  of  the  judgment  debt,  and  the  exe- 
oution  creditors  assented  to  those  pa/gmenis. 
Within  fourteen  days  of  the  seieure  the 
debtor  filed  a  petition  for  UquidcUionf  and 
tJts  sheriff  was  restrained.  No  sale  was 
made.  Trustees  were  afterwards  appoinied. 
They  claimed  the  sums  which  Mid  been 
paid  to  and  were  in  the  hands  of  ^ 
sheriff: — Held  (foUouniig  Ex  parte 
Brooke,  In  re  HassaU^  43  Law  J.  Rep. 
(n.s.)  Bankr.  49)  thai  ihe  money  belonged 
to  the  execution  creditors,  since  it  could  not 
be  deemed  the  proceeds  of  a  sale  within  the 
terms  of  section  87  of  the  Bankruptcy  Act. 
1869.  ^^ 

Interpleader  summons  taken  out  by  a 
sheriff,  and  referred  from  Judges'  cham« 
bers  by  Bramwell,  B.,  to  the  Court.  From 
the  affidavits,  which,  according  to  the 
order  of  the  learned  Judge,  were  to  con* 
stitute  a  Special  Case,  the  following  firsts 
appeared. 

On  November  ISUi,  1873,  the  plaantiffii 
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rigned  jadgment  against  Holland,  a  trader, 
for  201Z.  168.  1(2.,  and  on  the  same  day,  a 
writ  of ^.  fa,  was  issued,  nnder  which,  on 
the  14th,  the  sheriff  seized  goods  of  the 
debtor,  who,  on  the  18th,  paid  him  100^, 
promising  to  pay  the  remainder  of  the 
sum  in  a  day  or  so.  On  the  20th,  the 
debtor  communicated  to  the  plaintiffs 
the  fact  of  the  payment,  requested  that 
the  execution  might  be  withdrawn,  said 
that  his  pecuniary  embarrassments  were 
only  of  a  temporary  kind,  and  promised 
to  pay  the  balance  of  the  judgment  debt 
in  two  months.  The  plaintiffs  consented 
to  grant  his  request  if  he  would  find  a 
surety  ;  he  agreed  to  do  so,  and  arranged 
to  accompany  their  solicitor  next  day  to 
see  the  person  whom  he  suggested  as 
surety,  but  on  that  day  he  postponed  the 
visit  until  the  follovnng  day.  On  the 
2l8t  he  paid  a  further  sum  of  32Z.  to  the 
sheriff  on  account  of  the  sum  for  which 
the  seizure  was  made.  On  the  24th  he 
filed  a  petition  for  liquidation,  a  receiver 
was  appointed,  and  the  execution  re^ 
strained,  no  sale  having  taken  place. 
On  the  20th  of  December  a  first  meeting 
of  creditors  was  held,  at  which  two  trus- 
tees were  appointed,  and  on  the  22Dd  the 
latter  claimed  the  sum  paid  to  the  sheriff 
and  which  was  still  in  his  hands,  where- 
upon the  summons  in  question  was  taken 
oat. 

Arthur  OharleSf  for  the  plaintiffs,  the 
execution  creditors  (1). — ^No  question  of 
fraadnlent  preference  arising,  the  sole 
point  is  whether  section  87  of  the  Bank- 
mptcy  Act^  1869,  deprives  the  execution 
creditors  of  the  money  which,  but  for 
that  section,  would  clearly  belong  to 
them. 

First.  Section  87  does  not  apply,  be- 
^sanse  there  had  been  no  sale,  nor  can  this 
^om  be  deemed  in  any  sense  the  proceeds 
^>f  a  sale.  A  similar  payment  was  made 
-fo  a  sheriff  who  held  a  writ  of  fi,  fa,  by  a 
jadgment  debtor  to  avoid  a  levy,  Exports 

( 1 )  Tina  case  had  been  previouBly  argued,  but 

udgment  was  reaerred  pending  the  decision  of  the 

IFull  Court  of  Appeal  in  Ghancezy  in  Ex  parte 

JBrooke,  in  re  Hcusaa  (43  Law  J.  Bep.  (k.s.)  Bankr. 

49). 

Nxw  SXBOS,  48.— EXCBIQ. 


Brooke,  In  re  HassdU  (2),  and  the  full 
Court  of  Appeal  in  Chancery  held  that  it 
was  a  payment  under  pressure,  ajid  that 
the  execution  creditors  were  entitled  to 
the  money  as  against  the  trustee.  Lord 
Selbome,  L.C.,  said,  "There  was  no 
seizure.  The  case  does  not  come  within 
the  provision  of  the  Act  as  to  an  eze- 
cution  not  completed  by  seizure  and 
sale ;  a  payment  was  made  under  pres- 
sure to  the  sheriff's  officer,  and  the 
money  which  was  paid  over  to  the  credi- 
tor may  be  retained  by  him."  The  second 
"not"  is  obviously  a  misprint.  The 
Lord  Chancellor  expressly  says  that  sec- 
tion 87  did  not  apply. 

[Kelly,  C.B. — I  should  say  that  section 
87  cannot  apply,  for  there  has  been  no 
sale.] 

It  has,  however,  been  held,  Ex  parte 
Bayner,  in  re  Johnson  (3),  that  the  trus- 
tee is  entitled  to  the  goods  of  a  trader 
seized  for  a  debt  exceedmg  601,,  where  a 
petition  is  presented  before  any  sale  has 
taken  place,  and  upon  that  decision  reli. 
ancewill  probably  be  placed  by  the  trustees 
here.  But  in  the  present  case  the  debtor 
paid  a  sum  to  the  sheriff  for  the  execu- 
tion creditors,  and  as  soon  as  the  latter 
were  informed  of  and  assented  to  that 
payment,  as  they  did  on  this  occasion,  the 
sheriff  held  the  money  for  them.  It  was 
money  had  and  received  to  the  use  of 
the  execution  creditoTB^Morlandy,  PeUatt 
(4),  and  as  soon  as  it  was  paid  to  the 
sheriff  they  might  have  recovered  it  from 
him.  See  per  Inttledale,  and  Bayley,  J., 
says  in  that  case,  "  After  sale  or  pay. 
ment  of  the  money  the  sheriff  becomes 
the  debtor,  and  the  original  debt  is  extin- 
guished." 

[Amphlett,  B. — How,  if  only  part  is 
paid?] 

Then  it  is  extinguished  pro  ta/nto. 

Secondly. — Even  if  section  87  applies 
where  there  is  no  sale,  nevertheless  the  case 
is  not  within  that  section,  for  no  notice  of 

(2)  43  Law  J.  Bep.  (n.9.)  Bankr.  49 ;  s.  c.  Law 
Bep.  0  Chanc.  App.  301. 

(3)  41  Law  J.  Bep.  (ir.s.)  Bankr.  26  ;  s.  c.  Law 
Bep.  7  Chanc.  App.  325. 

(4)  8  B.  &  G.  722,  726;  s.  c.  7  Law  J.  Bop. 
KB.  54. 
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iO  bankmptcy  petition  was  giyen  within 
3arteen  days.  By  the  Bankraptcy  Act, 
l869,  32  &  33  Vict.  c.  71.  s.  125.  sub- 
sec.  4,  the  liquidation  by  arrangement 
shall  be  deemed  to  have  commenced  from 
the  appointment  of  the  trastee.  Now  he 
was  appointed  long  after  the  expiration 
of  the  fourteen  days.  By  sub-section  7 
the  appointment  of  a  trustee  in  a  liquida- 
tion by  arran^ment  is  to  be  deemed 
equivalent  to  me  presentation  of  a  peti- 
tion in  bankruptcy.  Therefore,  constru- 
ing section  87  with  reference  to  the  pre- 
sent case,  the  words  '*  appointment  of 
the  trustee "  must  be  substituted  for 
<<  presentation  of  a  bankruptcy  petition." 

Francis  Turiier,  for  the  trustees. — This 
seizure,  together  with  the  facts,  first,  that 
the  debtor  was  insolvent,  and  secondly, 
that  the  money  was  paid,  amounted  to 
an  act  of  banloruptcy  then  available  to 
found  a  petition  against  the  debtor,  and 
the  money  was  received  by  the  creditors 
with  notice  thereof. 

[Cleasbt,  B. — ^You  contend  that  seizure 
ripens  into  an  act  of  bankruptcy  by  means 
of  what  is  equivalent  to  a  sale.  J 

Precisely  so.  The  transactions  enume- 
rated in  section  95  of  the  Bankruptcy 
Act,  1869,  are  only  protected  when  the 
person  protected  has,  at  the  time  thereof, 
no  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available 
against  him  for  adjudicatioii. 

Now,  to  save  his  goods,  the  debtor 
gets  money  and  pays  the  sheriff.  The 
money  takes  the  place  of  the  goods. 
Ex  parte  Brooke^  in  re  Hassall  (2)  is 
distinguishable.  There  was  in  that  case, 
first,  no  seizure,  secondly,  an  unqualified 
assent  of  the  creditors  to  the  payment. 
Whereas,  in  the  present  case,  seizure 
had  taken  place,  and  the  assent  to  the 
payment  was  conditional  only  as  to  the 
100/.,  viz.,  if  the  debtor  would  ob- 
tain security,  which  never  was  obtained ; 
and  there  was  no  assent  whatever  to  the 
payment  of  the  32Z,  Section  87  may 
apply  even  where  there  has  been  no  sale. 
See  per  Sir  W.  M.  James,  L.J. — Ex  parte 
Pearson,  in  re  Mortimer  (5).     Ex  parte 

(5)  42  Law  J.  Kcp.  (n.s.)  Baukr.  44  ;  s.  c.  Law 
Rep.  8  Ciiauc.  App.  607. 


Bayner,  in  re  Johmon  (3),  shews  tiiafc  sale 
is  not  essential,  but  that  tiie  trustees  set  a 
title  to  the  goods  tiiemselves  where  uiere 
is  a  petition  after  seizure  and  due  notice 
thereof  before  sale. 

Lastly,  this  transaction  was,  in  fiici;^  a 
fraudulent  preference. 

[He  referred  also  to  the  jndgment  of 
Mellish,  L.J.,  E»  parte  ViUare.  re  Bagert 
(6).] 

Kbllt,  C.B. — Li  this  case  the  creditor, 
having  got  judgment^  issued  ezeontiozi, 
under  which  the  sheriff  seised  goods  of 
the  debtor.  When  the  seizure  had  taken 
place,  but  before,  or  rather  withoat,  any 
sale,  the  debtor,  in  order  to  prevent 
immediate  sale,  paid  to  the  sheriff  1002. 
and  afterwards  32Z.  in  part  payment^  and 
in  consideration  of  the  debt.  On  that 
state  of  thin^  a  question  might  pos- 
sibly have  arisen,  if  nothing  more  nad 
occurred,  whether  this  was  equivalent  to 

Eiyment    to  the  creditors  tnemselves? 
nt  from  the  case  as  it  stands,  it  is  olear 
that  on  a  conminnication  beine  made  to 
the  creditors  of  what  had  taken  place, 
they  agreed  to  it,  and  afterwards  received 
the  money.     The  question  is,  whether, 
under  section  87,  the  trustee  in  bank- 
ruptcy is  entitled  to  that  money  so  re- 
ceived.   It  is  quite  enoogh  to  say  that 
this    case    is   identical    with    Ex  parte 
Brooke,  in  re  Hassall  (2),  decided  by  the 
Lords  Justice^.    We  are  bound  by  tliat 
decision,  and  liave  no  doubt  that  it  is 
correct,  and  had  the  case  come  befim 
me  sitting  alone,  I  should  have  held  as 
the  Lords  Justices  held.     It  is,  however, 
argued  by  the  learned  counsel  fiv  the 
trustees  tnat  this  transaction  is  indeed  a 
sale,  or  something    equivalent    thereic 
The  answer  is,  that  this  docfarine  of  eqai 
valency  must  not  be  so  extended*    Tfc 
trustee  now  claims  both  the  moneys  ar 
the  goods.     The  transaction  was  not 
sale  at  all.    It  was  merely  pmnent 
money  to  release  the  ffoods.    ifhere  t 
no  d^^al  or  bargain.     LasUy,  it  was  < 
tended  that  the  payment  or  delivery  * 

(6)  Simultaneously  (May  8th)  revened  ? 
socond  argument— 43  Law  J.  Kep.  (x3.) 
70 ;  8.  c.  Law  Rop.  9  Chauc.  App.  432. 
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of  the  money  to  the  creditor  was  a 
fraudulent  preference.  Let  it  suffice  to 
eaj  that  this  was  a  payment  nnder  pres- 
snre  and  for  good  consideration,  and  cer- 
tainly not  voluntary.  And  instead  of 
heing  in  contemplation  of  bankruptcy,  as 
is  contended,  the  very  object  was  to 
avoid  it. 

Gleasbt,  B. — If  it  were  necessary  to 
pronounce  an  opinion  upon  the  various 
questions  raised  in  the  course  of  argu- 
ment, I  should  certainly  have  asked  for 
some  time,  to  treat  them  with  as  much 
accuracy  as  I  could,  for  they  aro 
very  important.  It  is,  however,  quite 
unnecessary  to  deal  with  them  in  the 
present  case,  because  I  think  that,  as 
my  Lord  said.  Ex  parte  Brool-e  (2)  is 
conclusive.  There,  money  having  been 
paid  to  the  sheriff  to  prevent  a  levy,  the 
Chief  Judge  in  Bankruptcy  decided  that 
the  money  so  paid  was  money  paid  in 
some  way  into  the  hands  of  the  Court, 
and  therefore  was  money  realised  by  sale, 
and  that  section  87  applied.  But  when 
the  case  came  before  the  Full  Court 
of  Appeal,  and  it  appeared  that  the  exe- 
cution creditor  asseiiied  to  the  sale,  they 
held  that  it  must  be  taken  to  be  part  of 
his  judgment  debt,  and  the  decision  below 
was  reversed,  and  the  money  paid  to  the 
execution  creditor.  That  case,  therefore, 
decides  this.  The  learned  counsel  for  the 
trustees  was  compelled  to  resort  to  dis- 
tinctions, and  said,  first,  that  in  Ex  parte 
Brooke  (2)  there  was  no  seizure,  and  that 
here  there  was ;  and  secondly,  that  there 
the  assent  was  absolute,  and  here  the  assent 
was  in  some  sense  conditional.  I  think 
the  fact  or  absence  of  seizure  makes  no  dif- 
ference, since  the  money  was  paid  in  both 
cases  to  avoid  execution,  and  that  as  soon 
as  it  is  ascertained  to  be  the  creditor's,  it 
becomes  money  which  he  is  entitled  to 
have  in  part  discharge  of  his  judgment,  and 
that  after  it  is  paid  the  sheriff  could  not 
be  called  on  to  pay  the  money  again.  With 
respect  to  the  other  distinction,  I  think  it 
is  a  mistake  to  say  the  assent  here  was 
conditional,  although  in  some  cases  it 
may  be  made  conditional  where  it  is  said 
that  the  sheriff  shall  go  on  or  hold  his 
hand,  according  as  the  condition  may  or 
may  not  be  fulfilled ;  but  that  was  not  so 


here.     I  think,  therefore,  the  execution 
creditor  is  entitled  to  the  money  and  to 
our  judgment. 
Amphlett,  B.,  concurred. 

Judgment  for  plaintiffs. 


Attorneys  —Vizard,  Crowdor  &  Anstie,  for  plain* 
tiffs ;  F.  T.  Dubois,  for  trustees. 


174.     1 
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April 
May 

Contract — Plans  and  Sppcification — 
Defective  Sclieme — Implied  Warranty, 

The  plaintiff ,  having  seen  certain  plans 
and  a  specification  which  had  been  prepared 
hy  an  engineer  fc-r  the  defendants^  eon* 
tracted  tmih  the  latter  to  huUd  a  bridge  ac* 
cording  thereto,  Tli^  work  was  begun ;  but 
the  mode  of  erection  prescribed  by  the  plans 
and  specification  proved  defective^  and  an 
alteration  was  necessarily  made  whereby 
the  plaintiff  incurred,  a  loss  of  valuable 
time  in  completing  the  bridge.  He  brought 
an  action  for  compensation: — Held,  {hat 
there  was  no  implied  wari'anty  by  the 
defendants  that  the  work  could  be  done  in 
the  mode  pi'escnbed  by  the  plans  and  spe^ 
cificatioiiy  and  that  the  plaintiff  was  not 
entitled  to  recover. 

Special  case  stated  under  an  order  of 
Bramwell,  B. 

The  action  was  commenced  on  the  19th 
of  December,  1873,  and  it  was  alleged  in 
the  declaration  that  the  defendants  guar- 
anteed and  warranted  to  the  plaintifi'  that 
Blackfriars  Bridge  could  be  built  accord- 
ing to  certain  plans  and  a  specification 
then  shewn  by  the  defendants  to  the 
plaintiff  without  tidcwork  and  in  a 
manner  comparatively  inexpensive,  and 
that  certain  caissons  shewn  on  the  plans 
would  resist  the  pressure  of  water  during 
the  construction  of  the  bridge,  whereby 
the  plaintiff  was  induced  to  contract  witn 
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the  defendants  for  tbe  constmction  of  the 
bridge  for  a  certain  snm  of  monej  far  less 
than  he  otherwise  would  have  done.    And 
the  plaintiff  relying  on  the  warranty  com- 
menced the  bridge,  whereas  tbe  bridge 
cotild  not  be  bnilt  according  to  the  plans 
and  specification,  and  withont  tidework, 
and  the  caissons  would  not  stand  where- 
by the  plaintiff  was  compelled  to  expend 
divers  large  sums  of  money  in  endeavour- 
ing to  build  the  bridge  according  to  such 
plans,  and  in  afterwards  completing  the 
bridge,  and  lost  all  the  profits  he  other- 
wise would  have  realised  in  building  the 
same. 

The  claim  was  for  damage  founded 
upon  the  declaration  and  arising  as 
therein  alleged  out  of  an  alleged  implied 
warranty  or  guarantee  (no  express  war- 
ranty or  guarantee  being  alleged)  which 
the  plaintiff  contended  arose  under  the 
circomstances  hereinafter  mentioned. 

1.  By  the  Blackfriars  Bridge  Act,  1863, 
the  Corporation  of  the  City  of  London 
were  authorised  to  pull  down  and  remove 
the  then  existing  Blackfriars  Bridge  and 
the  work  connected  therewith,  and  to 
construct  a  new  bridge  and  certain  other 
works  as  therein  mentioned  across  the 
river  Thames,  and  they  were  further  au- 
thorised to  appoint  a  committee  to  carry 
the  Act  into  execution,  to  whom  they 
might  delegate  the  powers  given  by  the 
Act  to  the  corporation. 

2.  Such  committee  was  appointed  and 
exercised  the  powers. 

3.  The  committee  appointed  and  em- 
ployed Mr.  Joseph  Cubitt,  C.E.,  as  their 
engineer  for  the  execntion  of  the  works. 
A  specification,  and  plans  and  drawings 
of  such  works  were  prepared  by  him  (1). 


(1)  These  formed  part  of  the  case.  The  ma- 
tenal  clauses  of  the  specification  were  in  substance 
as  follows — 

1.  This  specification  refers  to  drawings  (do- 
scribed  by  letters  and  numbers),  and  the  present 
contract  will  include  the  whole  work  to  be  ex- 
ecuted as  shewn  thereon  or  hereafter  described,  as 
well  as  all  contingent  works,  which,  in  the  opinion 
of  the  engineer,  are  thereby  implied  or  are  re- 
quisite for  the  due  completion  of  the  work  shewn 
and  described  as  to  bo  executed  under  this  con- 
tract. 

4.  The  word  engineer  is  intended  to  refer  to 
Mr.  Joseph  Cubitt,  of  37,  Great  George  Street, 
Westminster,  or  other  the  engineer  for  the  time 


4.  Afberwards  the  oovmnittee  issaed  an 
advertisement  inviting  tenders  for  the 
execntion  of  the  works,  and  slatixig 
therein  that  "  the  plana  of  tibie  intended 


being;  employed  by  the  corporation  for  the 
building  of  Blackfriars  Bridge. 

12.  The  contractor  will  be  boond  to  complete 
the  whole  of  the  work  included  in  this  contract 
within  three  years  of  the  [date  of  order  to  com- 
mence. Should  he  fail  to  complete  the  works 
within  that  time  the  contract  will  not  be  vittated, 
but  the  sum  tendered  will  be  subject  to  a  deduc- 
tion of  1,000^.  per  month. 

16.  Payments  will  be  made  monthly  on  the 
engineer's  certificates  on  account  of  woik  dmie  and 
materials  delirered  to  the  amount  of  ninety  per 
cent,  of  the  value,  in  the  opinion  of  the  engineer, 
then  executed. 

18.  The  whole  of  the  works  will  bo  under  the 
direction  and  superintendence  of  Mr.  Cabitt.the 
en^neer,  and  his  decision  on  all  questions  re- 
lating to  the  works,  or  the  constmction  and  mean- 
ing of  the  plans,  section  and  detail  or  other  draw- 
ings, or  of  the  specification  of  works  or  of  the  spe- 
cification of  conditions,  or  of  tho  schednle  of 
prices  referred  to  therein,  or  of  any  drawings  or 
directions  for  the  more  particular  explanation  of 
any  portions  of  the  works,  is  to  be  finiu.  and  bind- 
ing upon  all  parties  to  the  contract. 

26.  No  extras  beyond  the  contract  snm  will  bo 
allowed,  unless  a  written  order  from  the  engineer, 
or  his  authorised  agent,  be  produced. 

28.  Any  work  executed  under  Uiis  contract, 
which  in  the  opinion  of  the  contractor  is  not  in- 
cluded in  the  lump  sum  tender,  will,  on  the  re- 
quisition of  the  contractor,  be  taken  note  of  by  the 
clerk  of  the  works,  and  the  quantities  having  been 

ascertained,  the  question  of  payment  will  be  n 

fcrred  to  the  engineer  whose  decision  shall 
final  and  binding. 

30.  Contractors  will  hare  to  take  out  their 
quantities,  no  surreyors  being  appointed  or  an 
thorised  to  act  on  the  part  of  the  corporation. 

Specification  of  works. 

36.  Drawings  lettered  A.B.  (&c.)  are  plans  tu  m.  m-^miA 
sections  of  the  existing  bridge.    They  give  all  ~     ~ 
information  possessed  respecting  the  fouivdatioDc  f 
These  plans  are  believed  to  be  coneet,  but  tber  -^ 
accuracy  is  not  guaranteed,  and  the  contractor  wi  M- 
not  bo  entitled  to  charge  any  extra  should  th-C 
work  to  be  removed  prove  more  than  indicated 
these  drawings. 

64.  The  contractor  must  satisfy  himself  as  f9' 
the  nature  of  the  ground  throuffh  which  the  fouDK.^c^^^ 
dations  have  to  be  carried;  lul  the  informatio«7^=^^ 
given  on  this  sulpect  is  behercd  to  be  correcti  h\M'<^  "^ 
is  not  guaranteed. 

Iron  Caissons. 

63.  The  foundations  of  the  piers  will  be  pot  i  9.  ^ 
by  means  of  wrought  iron  caissons  as  shewn  i  £-  ^ 
drawing. 

67.  The  form  and  dimensions  of  the  ironworZ' 
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bridge  and  specification  of  the  works 

t;o  be  executed  may  be  seen  and  further 

pttrticnlars  obtained  upon  appUcation  at 

t>be  office  of  the  engineer,  Joseph  Gubitt, 

Saq.,  No.  37,  Great  George  Street,  West- 


5.  Upon  and  in  consequence  of  this 
advertisement  the  plaintiff  and  his  then 
partner  (since  deceased)  sent  in  a  tender 
to  the  corporation,  which  was  accepted 
by  them,  and  in  pursuance  thereof  a  con- 
tract was  afterwards  entered  into  by  deed 
dated  the  24th  of  May,  1864^  and  made 
befrween  the  contractors  of  the  one  part 
and  the  corporation  of  the  other  part. 
[[So  much  of  it  as  was  material  formed 
part  of  the  case  (2).] 

and  sise  of  rivets  are  sliewn  on  the  drawings,  or 
^11  be  hereafter  supplied  by  the  engineer.  The 
edges  of  all  abutting  plates  must  be  accurately 
planed.  The  face  of  the  irons  and  plates,  which 
form  the  outer  edge  of  the  morable  panels,  must 
also  be  planed  up  after  rireting,  so  as  to  insure 
perfect  accuracy  in  the  dimensions  and  form  of 
these  morable  panels.  Particular  attention  is 
clrawn  to  this  point,  as  without  great  accuracy  in 
these  moTable  parts,  a  watertight  dam  can  never 
be  obtained ;  and  the  contractor  will  bo  bound  to 
make  the  caissons  perfectly  watertight,  before 
l>eing  allowed  to  take  out  the  last  spit  of  ezcara- 
tion  previous  to  commencing  the  foundation. 

76.  When  the  separate  caissons  of  each  pier 
are  sunk  to  the  fall  depth,  the  foundations  must 
lie  put  in  up  to  the  level  of  the  top  of  the  perma- 
nent plates.  The  intermediate  spaces  must  then 
l>e  carefully  dredged  out,  the  ends  closed  with 
double  piling  and  clay,  the  enclosed  space  must 
then  also  be  filled  up  to  the  top  of  the  permanent 
plates  with  cement  concrete,  and  when  thus  se- 
curedy  the  water  must  be  pumped  out  and  the 
temporary  plates  removed  as  the  work  proceeds ; 
thus  clearing  the  whole  pier  from  end  to  end  and 
allowinff  it  to  be  bonded  throughout. 

77.  All  litk  and  responsibility  involved  in  tho 
sinking  these  caissons  will  rest  with  the  con- 
tractor, and  he  will  be  bound  to  employ  divers  or 
other  efficient  means  for  removing  and  overcoming 
any  obstacles  or  difficulties  that  may  arise  in  tho 
ezecntton  of  the  work. 

(2)  By  it  the  contractors  agreed  {inter  alia)  as 
follows— 

1.  To  execute  and  perform  under  the  superin- 
tendence and  according  to  the  directions  and  to 
the  satisfaction  of  the  engineer  all  the  work  of 
every  description  which  shall  bo  required  in  and 
about  or  connected  with  the  pulling  down  and 
removing  Blackfriars  Bridge  and  constructing  the 
proposed  new  bridge,  according  to  the  specifica- 
tion and  drawings,  which  specification  and  draw- 
ings hare  been  produced  to  the  contractors  im- 
mediately before  tho  e^^ution  by  them  of  the 


6.  The  corporation  did  not  nor  did  the 
committee  at  any  time  interfere  in  any 
way  directly  or  indirectly  with  Joseph 
Cabitt  in  lus  dealings  with  the  contrac- 

contract,  and  signed  by  them  under  a  memoran- 
dum importing  that  they  respectively  are  the  spe- 
cification and  drawings  therein  referred  to,  and 
generally  the  whole  of  the  works  shewn  on  the 
drawings,  or  described  or  mentioned  in  the  s|)ecifi- 
cation,  and  also  all  contingent  works  which  m  the 
opinion  of  the  engineer  are  implied  thereby  or 
are  requisite  for  the  duo  completion  of  the  works 
aforesaid,  and  will  or  shall  execute  the  works 
thereinbefore  mentioned  under  and  subject  to  the 
directions,  rules,  regulations,  explanations  and 
instructions  mentioned  or  referred  to  in  the  speci- 
fication, with  such  alterations,  if  any,  as  may 
from  time  to  time  in  manner  hereinafter  men- 
tioned be  directed  by  tho  engineer. 

5.  That  tho  contractors  will  be  responsible  for 
and  repair,  and  make  good  any  settlement,  failure  or 
damage  which  from  any  cause  whatever  and  how- 
ever occasioned  may  take  place  in  or  happen  to 
the  proposed  new  bridge  or  any  of  the  works  the 
subject  of  these  presents,  or  connected  therewith, 
until  the  expiration  of  three  calendar  months 
from  and  after  tho  date  of  the  final  certificate  to 
bo  given  by  the  engineer. 

6.  That  the  contractors  will  employ  good  and 
experienced  workmen  and  an  able,  experienced 
foreman,  and  generally  all  labour  requisite  for  the 
due  performance  and  completion  of  every  work 
described  or  mentioned  in  the  aforesaid  specifica- 
tion or  shewn  in  the  aforesaid  drawings. 

8.  That  the  works  shall  be  conunenced  imme- 
diately after  an  order  signed  by  the  engineer,  and 
after  possession  given  to  the  contractors  of  the 
ground,  and  shall  thenceforth  be  proceeded  with 
unless  hindered  or  delayed  as  hereinafter  men- 
tioned, with  such  expedition  as  in  the  opinion  of 
the  engineer  shall  be  regular  and  proper,  and  the 
whole  of  the  works  shall  be  finished  and  com- 
pleted in  every  respect  within  three  years,  unless 
the  work  shall  be  impeded  or  retarded  as  herein- 
after mentioned,  from  the  time  at  which  such 
order  of  possession  shall  have  been  given. 

12.  That  tho  contractors  will  execute  and  com* 
plete  the  works  for  269,045/.,  increased  by  such 
sum  or  sums  (if  any)  as  shall  become  payable,  or 
as  tho  case  may  require,  diminished  by  such  sum 
or  sums  as  shall  have  to  be  deducted  as  herein- 
after provided,  in  respect  of  alterations  or  varia- 
tions in  the  works. 

13.  That  it  shall  be  lawful  for  the  engineer 
at  any  time  during  tho  progress  of  the  works 
to  vary  the  dimensions  or  position  of  the 
various  parts  of  the  works  without  the  con- 
tractors being  entitled  to  any  extra  charg|e  for 
such  alteration,  provided  the  total  quantity  of 
work  be  ifot  increased  or  diminished  thereby.  But 
in  case  any  greater  or  less  quantity  of  work  shall 
be  requir^  by  the  engineer,  the  addition  or  dimi- 
nution (as  the  case  may  be)  shall  be  valued  ac- 
cording to  the  schedule  of  prices  written  under 
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ors  or  with  iheir  mode  of  condacting  the 
fvorks,  or  with  any  alteration  or  addition 
to  the  plans  and  drawings. 

7.  Under  this  contract  the  work  was 

these  preeento,  or  in  case  any  of  the  works  shall 
not  be  provided  for  in  that  schedule,  then  to  bo 
valued  according  to  the  schedule  of  the  Govern- 
ment Board  of  Works  in  force  at  the  time.  And  that 
in  case  and  as  often  as  the  engineer  shall  give 
previous  notice  in  writing  under  his  hand  of  any 
such  alteration  or  variation  as  aforesaid  to  the 
contractors,  then  and  so  often  the  contractors  will 
execute  and  complete  the  works  according  to  any 
and  every  such  alteration  or  variation,  and  in  the 
manner  and  within  the  time  in  and  within  which 
such  works  ought  to  Ikj  completed  according  to  the 
true  intent  of  these  presents,  or  in  case  the  works 
or  any  of  them  shall  be  increased,  then  within 
such  further  or  extended  time  (if  any)  as  the 
engineer  shall  certify  ns  above  to  be  proper,  and 
no  such  alteration  or  variation  shall  vacate  or 
lessen  the  validity  of  any  of  the  covenants  or 
agreements  in  these  presents  on  the  part  of  the 
contractors,  but  such  sum  shall  be  added  to  or 
deducted  f^m  the  sum  of  269,045/.,  as  ^hall  l>c 
estimated  to  bo  a  fair  proix)rtionate  addition  or 
deduction  to  bo  allowed  fur  such  alterations  or 
variations  according  to  the  list  of  prices  as  alx)ve 
mentioned,  and  that  in  case  any  alteration  or 
variation  directed  as  aforesaid  shall  require  any 
day  work  or  any  extra  work  of  any  kind  which  is 
not  provided  for  by  the  specification,  the  contrac- 
tors will  or  shall  deliver  to  the  engineer  on  or 
before  the  morning  of  the  Wednesday  in  the  fol- 
lowing week  an  account  in  writing  of  all  such 
works  as  shall  have  been  done  in  the  week  pre- 
ceding from  MoDdny  to  Saturday,  and  in  case  an 
account  of  day  work  or  extra  work  of  any  kind 
done  daring  any  week  (from  Monday  to  Saturday) 
shall  not  be  so  <lelivcrcd  as  aforesaid,  the  contrac- 
tors shall  be  deemed  to  have  abandoned  any  claim 
in  respect  thereof,  and  shall  not  be  entitled  to  any 
pa3rment  or  compensation  for  the  same  unless  the 
engineer  shall  certify  the  omission  to  deliver  the 
account  arose  from  accident  or  unforeseen  circum- 
stances. And  it  is  hereby  expressly  declared 
that  no  extras  bevond  the  said  sum  of  269,045/. 
shall  be  allowed  for  or  claimed  unless  an 
order  in  writing  for  the  same  under  the  hand  of 
the  engineer  or  his  authorised  agent  shall  be  pro- 
duced. 

14.  That  the  contractors  will  guarantee  the  sta- 
bility of  all  the  works,  notwithstanding  the  same 
may  have  been  done  with  the  approbation  of  the 
engineer,  and  shall  be  responsible  for  all  inju- 
ries, damages  and  accidents  of  every  description, 
whether  to  property  or  persons,  arising  out  of  the 
execution  of  the  works ;  and  will  or  shall  forth- 
with, and  without  delay,  make  good  all  damage 
which  may  happen  to  the  Works  during*  their  pro- 
gress. 

20.  That  in  case  the  contractors  shall,  without 
the  happening  of  any  of  such  causes  or  excuses  for 
Clolay  as  herein  mentione<l,  fail  to  complete  the 


commenced  hy  the  ooninusioni  on  the  7th 
of  Jane,  1864,  and  hy  the  fbllowing  Oo- 
toher  had  adyanoed  sufficienilj  fi>r  the 
commencement  of  the  operatiim  of  pat- 
ting in  the  fonndations  of  the  piem. 

8.  (a)  The  contractors  commenced  and 
proceeded  with  the  work  to  be  done  for 
putting  in  the  fonndations  of  the  piers 
in  strict  accordance  with  the  directions  of 
the  specification  and  the  drawing  relatinK 
thereto,  and  the  caissons  were  constmoted 
as  thereby  required,  and  the  proper  mea- 
snreR  were  taken  by  the  contractors  for 
preparing  the  ground  and  for  loweringrand 
sinking  the  caissons,  but  it  was  fonnd  ne- 
cessary to  add  to  their  strength  by  intro- 
ducing additional  iron  eirders  and  tem- 
porary internal  struts  and  other  snpports, 
that  such  alterations  were  accordingly 
made  by  order  of  the  engineer,  and  by 
reason  thereof  the  difficnlties  of  lowering 
and  sinking  the  caissons  were  finally  snr- 
mounted,  and  they  were  sunk  to  the  full 
depth  shewn  upon  the  drawings. 

(b)  After  tlio  separate  caissons  for 
forming  one  of  the  piers  of  the  intended 
bridge  had  been  (as  so  altered  and  added 
to)  lowered  and  snnk,  the  fonndaiaoni 

works  hereinbefore  covenanted  to  be  ozeented, 
ready  for  the  proposed  new  bridj^  being  opened 
to  the  public  traffic  withiB  the  said  tima  of  three 
years,  computed  fh)m  the  date  of  the  said  order 
to  proceed  with  the  works,  they,  subject  to  the 
exercise  by  the  engineer  and  1^  the  comnaittre  ^ 
of  the  powers  conferred  on  them  respcctirely,  ^ 
shall  be  allowed  further  time  fot  the  pwupose 
of  completing  the  same,  upon  the  terms  of  tb 
aforesaid  sum  of  269,045/.,  being  reduced  by  i 
reduction  after  the  rate  of' 1,000/.  per  celendaz^ 
month  for  each  and  orery  month  during  which;4" 
or   any  fraction  of  which  the  works  aforesaii 
shall  remain  uncompleted    after  the  ezpiratio 
of  the   said  time  of  throe  years,  such  deduc- 
tion   being    considered    and   accepted    i 
equivalent  for  the  accommodation  of  the 
period  thus  allowed  for  the  completion  d  th». 
works,  and  such  failure  shall  not  affect  these 
sents  further  than  to  subject  the  sum  of  269; 
to  such  deduction  as  aforesaid.    Provided, 
theless,  that  no  deduction  shall  be  made,  nor 
any  damages  be  payable,  for  or  in  respect  of  sucID 
time  as  the  engineer  shall,  by  writing  imdcr  hi  ~ 
hand,  certify  that  the  works  have  been  delayed  o 
suspended  by  reason  or  in  consequence  of  ba<» 
weather,  or  inevitable  accident  or  other  circum 
stances  not  avoidable  by  the  exercise  of 
able  care,  skill  or  diligence  on  the  pazt  of  th» 
contractors,  or  by  or  in  consequence  of  any  ordi 
of  the  engineer.    •    •    • 
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were  pat  in  up  to  the  level  of  the  top  of 
the  permanent  plates ;  the  intermediate 
Bpaoea  were  dredged  out,  the  ends  olosed 
up  with  double  filing  and  clay,  and  the 
enolosed  space  was  also  filled  np  to  the 
top  of  the  permanent  plates  with  cement 
concrete,  according  to  Article  76  of  the 
specification ;  but  in  endeavouring  to 
carry  out  the  further  work  to  bo  done  for 
patting  in  the  foundations  of  the  piers, 
it  was  found  necessary  to  take  away  the 
two  upper  tiers  of  temporary  plates,  to 
out  off  the  dam  timbers  to  the  top  of  the 
second  plates  (and  since  this  brought  the 
top  of  the  caiBsons  considerably  below 
high  water  mark),  to  build  the  rest  of 
the  pier  by  tide  work.  By  the  original 
plan  (if  practicable)  the  water  of  the 
river  Thames  when  once  pumped  out 
would  have  remained  excluded  (very 
little  pumping  being  thenceforth  needed 
to  keep  the  interior  of  the  caissons  dry), 
and  the  work  of  laying  the  masonry  with, 
in  the  caissons,  removing  the  caissons, 
and  otherwise  completing  the  piers,  might 
then  have  proceeded  regularly  and  with- 
out intenmssion,  while  by  the  new  plan 
no  work  could  be  done  except  when  the 
river  was  not  more  than  half  tide.  The 
caissons  were  filled  with  water  at  each 
tide,  and  had  to  be  pumped  dry  after 
half  tide  before  any  masonry  could  be 
laid,  or  other  permanent  work  executed, 
and  the  work  had  thus  to  be  done  inter- 
mittently and  at  irregular  times.  Such 
different  manner  of  executing  the  work 
was  ordered  by  the  engineer,  and  exe- 
cuted by  the  contractors,  without  ob- 
jection, in  all  the  piers  of  the  bridge,  and 
thereby  the  piers  were  finally  completed. 

(c)  The  contractors  were  delayed  in 
the  execution  of  the  works,  and  put  to 
oonaiderable  additional  cost  by  reason  of 
the  premises  in  the  two  preceding  sub- 
eectiona  of  this  case'  respectively  men- 
tioned. 

((2)  The  said  difficulties  in  carrying 
out  the  work  in  accordance  with  the 
plans  and  designs  of  the  engineer  of  the 
corporation  in  the  several  respects  before 
mentioned,  were  not  known  by  the  con- 
tractors at  the  time  of  entering  into  the 
contract,  although  the  same  might  have 
been  discovered  on  carefal  examination 
of  the  specifications  and  drawings  by  a 


civil  engineer  of  competent  skill  and 
knowledge.  The  contractors  had  in  their 
employment  before  and  at  the  time  of 
tendering  for  the  contract  a  civil  engineer 
who  saw  the  plans,  but  no  such  careful 
examination  had  in  fact  been  made  by 
him  or  by  any  other  person  on  behalf  of 
the  contractors. 

(e)  The  contractors  acted  on  the  as- 
sumption  of  the  specification  and  draw- 
ings being  fit  and  sufficient,  and  of  the 
plan  and  method  of  executing  the  works 
as  shewn  and  specified  thereby  being 
fairly  and  reasonably  practicable,  and 
upon  that  assumption  the  quantities  of 
the  several  materials  which  would  be 
required,  and  the  nature  of  the  work 
were  calculated  and  estimated,  and  the 
tender  was  made.  It  was  also  stated 
by  the  plaintiff  and  the  said  civil  engineer 
in  his  employment,  that  it  was  the  usage 
of  contractors  to  assume  and  to  make 
their  calculations  and  tenders  upon  that 
footing. 

9.  [Two  models  accompanied  the  case.] 

10.  The  bridge  itself  as  finally  built 
(notwithstanding  any  alterations  in  the 
mode  of  construction)  was  the  same 
bridge  as  that  originally  designed  by  the 
engineer. 

11.  The  contractors  contend  that  the 
corporation  having  invited  them  to  ten- 
der upon  the  specification  and  drawings 
as  prepared  by  their  engineer,  must  be 
taken  to  have  guaranteed  to  them  that 
the  same  were  reasonably  fit  and  suffi- 
cient for  the  purposes  of  the  works,  and 
that  the  works  could  reasonably  and  pro- 
perly be  executed  in  accordance  with  the 
same,  and  that  the  plan  and  method  of 
executing  the  same,  as  shewn  and  speci- 
fied, were  fairly  and  reasonably  practi- 
cable,  and  consequently  that  the  corpora- 
tion were  liable  for  the  several  faults  and 
defects  therein  as  before  mentioned,  and 
for  the  loss  and  damage  thereby  caused 
to  the  contractors. 

12.  The  defendants  contend  that  they 
are  not  liable,  and  that  the  advertise- 
ment, contract,  plans,  and  specification 
mentioned  in  the  4th  and  5th  paragraphs 
of  this  case  do  not  shew  or  contain,  nor 
can  there  be  inferred  from  them  any  such 
implied  warranty  or  guarantee  on  the 
part  of  the  defendants  as  is  stated  and 
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alleged  in  the  declaratioD,  and  that  the 
alterations  mentioned  above  and  the  ad- 
ditional expenses  thereby  incurred  by  the 
plaintiff  were  matters  to  bo  dealt  with 
by  the  engineer  of  the  corporation  under 
the  contract. 

The  question  for  the  opinion  of  the 
Court  was  whether  there  was  any  and  (if 
any)  what  implied  warranty  on  the  part 
of  the  defendants  to  the  effect  stated  in 
the  declaration,  or  so  as  to  give  to  the 
plaintiff  a  cause  of  action  against  the 
defendants. 

If  the  Court  should  be  of  opinion  that 
such  warranty  existed,  and  that  on  the 
facts  the  plaintiff  had  a  cause  of  action, 
then  judgment  was  to  be  entered  for  the 
plaintiff  fbr  forty  shillings  damages  with 
costs.  If  otherwise,  then  for  the  defend* 
ants  with  costs. 

Benjamin  (with  him  Littler  and  Batten)^ 
for  the  plaintiff. — The  failure  of  the 
scheme  for  laying  the  foundation  of  the 
bridge  by  means  of  caissons  was  an  event 
contemplated  by  neither  party.  That  it 
did  fail  was  admitted  by  the  engineer 
causing  the  top  tier  of  caissons  to  be  re- 
moved. The  possibility  of  failure  might 
have  been  discovered  by  an  engineer  of 
competent  skill :  Par.  8  {d). 

The  contractor  was  in  no  default.  He 
ought  not  to  suffer  for  the  want  of  skill 
in  a  servant  of  his  employers.  There  is  no 
provision  in  the  contract  that  the  whole 
cost  of  attempting  to  carry  out  this  im- 
practicable scheme  should  fall  on  the  in- 
nocent party. 

[Pollock,  B. — Then  ought  he  not  to 
have  thrown  up  the  undertaking  directly 
it  was  found  to  be  impossible  ?] 

No,  his  right  course  was  that  adopted, 
viz.,  to  endeavour  to  mitigate  the  damage. 
The  claim  does  not  come  within  the 
stipulations  as  to  extras  or  compensation 
in  the  contract,  but  is  founded  on  a  dis- 
tinct implied  agreement.  Nor  is  it  for  work 
done  and  materials  provided  ;  the  plain, 
tiff  has  been  paid  in  respect  of  aJl  for 
which  the  engineer  was  empowered  to 
certify.  But  the  plaintiff  says  that 
whereas  he  bound  himself  to  do,  within 
three  years,  work  upon  certain  plans  and 

rifications  for  the  accuracy  of  which 
defendants  were  responsible,  a  cor- 


relative obligation  was  incnrred  by  the 
defendants  that  the  plaintiff  should  not  be 
prevented  from  doing  the  work  inthin 
three  years  by  their  default  or  obBtroGtiony 
yet  that  during  the  progress  of  the  work, 
he,  by  their  default  and  obBtmctaon,  was 
prevented  from  doing  it  in  three  yeam, 
and  therefore  incurred  great  loss. 

[Kellt,  C.B. — ^But  that  is  not  your 
declaration.] 

Power  is  however  reserved  to  the  Court 
to  find  for  the  plaintiff  if,  upon  the  facts, 
any  form  of  action  is  maintainable.  The 
publication  of  these  plans  and  the  specie 
fication  amounted  to  a  statement  that 
the  plans  were  proper  and  that  the  work 
which  they  prescribed  was  feasible.  It 
was  not  so. 

[Kelly,  C.B. — Supposing,  however, 
that  a  right  of  action  accrued  when  that 
fact  appeared,  yet  the  plaintiff  did  not 
avail  himself  of  it,  but  went  on  with  the 
work.  Pollock,  B. — ^Under  a  new  or 
(yyprea  contract  P  Amphlett,  B. — ^And  is 
he  not  estopped  now  from  saying  thai 
the  new  work  was  not  done  under  the 
original  contract  since  no  objeotion  was 
made  that  it  was  not  within  the  terms, 
and  the  plaintiff  received  payment  under 
the  original  contract?] 

The  legal  liability  to  an  action  ooold  not 
be  changed  by  his  proceeding  to  finish  his 
work  under  an  arrangement  by  which  ha 
was  paid,  and  the  right  was  not  lost  nnlesB 
expressly  abandoned.  BoberU  y.  Any 
Gommissioners  (1)  was  a  oase  Bomewhsi 
like  the  present  one,  but  in  the  oondiiions 
of  the  contract  there  was  a  proviso  thsi 
if  the  contractor  were  delayed  by  de&nlt 
of  the  employers  he  should  have  no  claim 
for  damages,  but  have  an  extension  of 
time  in  which  to  complete.  No  sodi 
clause  can  be  found  in  the  contract  here, 
yet  the  defendants  would  wish  to  insert 
it,  and,  as  Kelly,  C.B.,  said  in  the  abo¥e 
cited  case,  such  stipulations  must  not  be 
imagined  when  they  are  not  introduced 
into  the  agreement. 

[Per  Curiam. — Ought  not  both  partie 
to  have  known  of  the  defects  m  tb 
planP] 

(1)  38  Law  J.  Bep.  (k.8.)  G.P.  867 ;  ■•  e. 
Law  J.  Bep.  (n.8.)  C.P.  129 ;  b.  c  Law  Bof 
C.P.  766 ;  8.  c.  Law  Bep.  6  CJF.  310. 
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No.  The  corporation  said,  as  it  were^ 
we  haye  provided  a  competent  en- 
gmeer  of  peculiar  knowledge,  yon,  the 
oontractor,  take  the  plans  and  drawings 
which  we  goarantee.  Moreoyer  when  the 
defendants  meant  to  exclude  a  guaran- 
tee they  knew  how  to  do  so,  and  did  so 
expressly  in  several  of  the  stipulations  in 
the  case. 

Hardinge  Qiffard  and  Thesiger  for  the 
defendants. — ^First.  There  was  no  express 
warranty  of  these  plans,  nor  can  any  war- 
ranty be  implied  from  the  publication  of 
them.     When  once  accepted  by  the  con- 
tractor it  matters  not  how  they  came  into 
existence  for  they  were  no  longer  any 
more  the  plans  of  the  corporation  than  of 
the  contnkctor  who  adopted  them,  and 
who  had  full  opportunity  of  ascertaining 
what  was  to  be  done  and  the  mode  of 
doing  it.     He  might,  no  doubt,  have  re- 
quired    a   special    guarantee    of  their 
practicability,  but  he  did  not  do  so.  There 
is  no  authority  for  such  an  action  as  this, 
whereas  there  are  decisions  opposed  to  it. 
In  Berhener  v.  Pcuh  (2)  the  defendant 
employed  an  architect  to  prepare  plana 
and  a  specification  for  a  house,  and  to 
prooore  a  builder  to  erect  it  for  him. 
The  architect  took  out  the  quantities  and 
represented  to  the  plaintiff,  a  builder,  that 
they  were  correct,  and  the  plaintiff  there- 
upon made  a  tender  which  was  accepted. 
The  quantities  proved  to  be  incorrect,  and 
the  plaintiff  expended  upon  the  building 
a  much  larger  amount  of  materials  than 
he  contemplated.      But   the    Court    of 
Oommon  Pleas  and  the  Exchequer  Cham- 
ber held  that  there  was  no  evidence  that 
the  architect  acted  as   the    defendant's 
agent  in  taking  out  the  quantities,   or 
that  the  defen&nt  guaranteed  their  ac- 
curacy, and  that,  therefore,  the  plaintiff 
could  not  recover  more  than  his  contract 
price.     The  failure  of  this  caisson  scheme 
from  an  unforseen  cause  did  not  entitle 
the  plaintiff  to  treat  the  contract  as  at  an 
end.     He  was  bound  to    complete  the 
work — HUla  v.  Bughrue  (3),  Marquis  of 
Bute  V.  Thom'pson  (4). 


i; 


r2)  Law  Bep.  1  O.P.  715. 
(8)  15  Mee.  &  W.  253. 

(4)  18  Mee.  &  W.  487 ;  s.  c  14  Law  J.  Kep. 
(V3.)  Ezeh.  95. 

Nsw  tauiBS,  43.— £XC9B9. 


By  the  contract  the  plaintiff  says,  "  I 
will  build  the  bridge  thus."  '  The  em- 
ployers say,  "  Wo  will  pay  for  it  when 
done,"  and  that  was  the  only  contract 
entered  into  between  the  parties. 

Secondly.  The  new  work  done  was  but 
an  "  alteration  ordered  by  the  engineer." 

[Kelly,  C.B. — ^What  matters  who  or- 
dered it  P     It  was  necessary.] 

Certainly.  But  the  plaintiff  contends 
that  the  corporation  by  their  engineer 
ordering  the  substitution  of  another  mode 
of  work  obstructed  the  plaintiff,  and 
hindered  the  'completion  of  the  bridge 
within  three  years.  There  was*  however 
no  obstruction.  The  plaintiff  was  bound 
to  complete  his  work,  and  the  engineer 
shewed  him  how  to  do  so  when  the  first 
method  failed.  The  doctrine  caveat  emptor 
applies  by  analogy.  The  builder  should 
have  examined  hiis  undertaking  before  he 
began  it. 

[They  cited  Bearle  v.  Laverick  (5)  and 
Bedhead  v.  The  Midland  EaUway  Oom* 
pany  (6).] 

[Ejbllt,  C.B. — Those  cases  do  not  come 
into  question  here.] 

Benjamin  in  reply. — The  engineer  was 
the  agent  of  the  defendants  only.  The 
raMo  decidendi  in  Scrivener y.  Posh  (2),  was 
that  inasmuch  as  thearchitect  was  the  agent 
of  the  plaintiff  to  take  out  the  quantiitea^ 
there  was  no  warranty.  Suppose  the  speci- 
fication here  had  required  the  bridge  to 
be  built  of  Portland  stone,  and  that  when 
half  built  the  engineer,  doubting  whether 
the  materials  would  endure,  had  directed 
the  contractor  to  take  it  down  and  rebuild 
it  with  granite,  and  the  completion  was 
thereby  delayed  for  a  year,  surely  the 
employers  would  have  been  responsible. 
That  would  have  been,  as  the  present  is, 
a  camia  omissus  from  the  contmct.  The 
sufficiency  of  the  caissons  was  a  matter  of 
abstruse  engineering  calculation  as  to 
the  pressure  of  water,  the  momentum  of 
tides,  the  varying  force  of  the  stream,  and 
many  other  things.  The  plaintiff  was 
justified  in  relying  upon  the  accuracy  of 
the  calculations  upon  which  the  plans 
were  prepared.      If  the  engineer  were 

;5)  43  Law  J.  Bep.  (m.s.)  Q-B.  43. 

;6)  36  Law  J.  Hep.  (x.s.)  Q.B.  181 ;  s.  c.  88 
Law  J.  Rep.  (n.s.)  Q.B.  169  ;  s.  c.  Law  Rep.  2  Q.B. 
412 ;  s.  c.  Law  Rep.  4  QB.  (Ex.  Cb.)  879. ' 
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competent,  then  the  case  finds,  in  effect, 
that  he  was  careless — Paragraph  8  h. 

[Kbllt,  O.B. — But  does  not  state  that 
it  was  known  to  the  defendants.  Are  not 
both  parties  injpan  ca$u  f  ] 

The  contract  was  to  build  in  three 
years ;  there  was  great  delay,  but  there 
being  no  stipulation  as  to  delay  on  the 
part  of  the  corporation,  the  general  prin- 
ciples of  law  apply,  and  as  tne  delay  was 
caused  by  their  obstruction  of  the  plain- 
tiff's work  they  are  bound  to  make  him 
compensation. 

[He  referred  to  Hilly,  The  Mayor^  Sfc, 
of  London  (unreported)  decided  by  this 
Court  in  1873.] 

SHELLY,  C.B. — The  question  for  us  to 
determine  is  a  simple  one.     The  Corpor- 
ation of  London  being  desirous  of  enter- 
ing into  a  contract  for  pulling  down  and 
taking  away  old  BlackSfriars  Bridge  and 
for  erecting  a  new  bridge,  employed  an 
engineer  of  special  knowledge  and  educa- 
tion to  prepare  a  scheme  enabling  them 
to  advertise  for  tenders.     He  accordingly 
prepared  the  specification  now  before  us, 
and  whatever  else  was  necessary  to  enable 
contractors  to  come  forward,  and  having 
considered  the  specifications,  make  pro- 
posals to  undertake  the  work.     Upon  the 
specification  and  advertisements  which  the 
defendants  issued  the  plaintifi*  came  for- 
ward, and  having  considered  the  terms  of 
the  specification,  and  the  nature  of  the 
thing  to  be  done  required  by  the  adver- 
tisement, made  a  proposal  to  execute  the 
work  according  to  the  specification  and 
with  the  materials  and  in  the  time  therein 
prescribed.    He  contracted  on  the  specifi- 
cation, and  it  is  annexed  to  the  contract 
in  question.     The  work  was  begun,  the 
old  bridge  removed  and  the  now  one  com- 
menced.    In  the  course  of  the  construc- 
tion of  it,  literally  according  to  the  terms 
of  the  specification,  after  having  sunk  the 
first  and  second  tiers  of  caissons,  and  pro- 
ceeded to  erect  the  others,  and  having 
altogether  completed  four  pairs  of  caissons, 
on  proceeding  to  pump  out  the  water  the 
plamtiff  found  that,  from  their  want  of 
soHdity   or    some  such   cause,   the  two 
upper  tiers  were  insufficient  to  keep  out 
the  tidewater  in  a  river  of  the  magnitude 
of  the  Thames,  that  the  two  upper  tiers 


of  caissons  must  be  removed,  end  ihat 
he  must  pump  out  the  water,  and  build 
the  foun&tions  only  at  low  tide,  where 
he  had  a  dry  space  only  up  to  the  eeoond 
tier.     The  consequence  was  that  it  took 
about  twice  the  tune  to  execute  and  com- 
plete the  work,  and,  therefore,   during 
the  whole  of  that  additional  period  the 
plaintiff   was    prevented    from  entering 
into  other  contracts,  and  sostained  in  a 
variety  of  ways  a  very  considerable  loss. 
He  now,  when  the  wnole  work  is  com- 
pleted, complains  of  the  injury  he  has  aoa- 
tained,  and  sues  the  corporation,  inmnting 
that,  although  nothing  of  the  kind  is 
to  be  found  in  the  contract^   they  im- 
pliedly contracted  that  the  work  oonld  be 
executed  in  the  time  fixed  and  in  the 
mode  and  with  the  materials  perscribed 
by  the  specification.      The  question  is, 
whether     the     contract    being    wholly 
silent,  we  are  to  infer  that  sacm  was  the 
intention  of  the  parties,  and  to  hold  that 
the  corporation  did   impliedly  contract 
that  the  works  could  be  completed  ac- 
cording to  the  contract  within  the  period 
and  with  the  materials  pointed  oat.    No 
authority  whatever  was  cited  to  shew 
that  in  a  contract  of  this  kind  there  is  any 
such  implied  warranty.     Therefore  we 
must  deiu  with  the  case  on  the  principles 
of  law  entirely,  and  we  must  be  oaxefal 
how  we  decide   judicially  that  in  con- 
templation   of    law    persons   most    be 
presumed  to  have  contracted  for  some- 
thing not  expressed  in  their  written  con<  «^. 
tract,  and,  consequently,  that  the  con— » 
tract  must  be  deemed  to  contain 
thing  which  the  parties  have  not 
and  which  the  contract  does  not  in  fibc 
contain,  or  that  the  parties  intended 
which  they  have  not  declared  as  thei 
intention,  and  which  one  of  them  at  leas^ 
beyond  all  doubt,  never  did  intend.  The; 
are,   indeed,  certain  implied  warrantii 
known  to  the  law,  but  they  are  apphe^^aed 
to  cases  of  a  totally  different  descriptioi^Hoi ; 
as,  for  example,  where  a  passenger  is 

carried  by  railway,  there  is  an  impU-E— ed 

warranty  that  he  shall  be  carried  in a 

carriage  reasonably  sufficient  for  the  pi 
pose.     The   present    case    is    of   qu~ 
another    kind.     Here  there  is    a 
express  contract,  and  it   appears  to  m^^^o 
that  we  should  be  making  a  contract  ^^r 
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the  parties,  and  a  different  contract  from 
that  which  thej  made,  if  we  held  that  a 
warranty  or  undertaking  such  as  that 
contended  for  were  to  be  implied.  It  is 
said  that  the  engineer  was  an  agent  of 
the  corporation,  and  that  he  therefore 
moat  be  taken  to  have  contracted  for 
ihem  that  the  specification  which  he  had 
prepared  was  fitting  for  the  pnrpose,  and 
that  it  was  reasonably  practicable  to  have 
executed  the  work  according  to  the 
specification ;  but  when  we  look  at  the 
contract  itself  we  find  only  that  it  is  to 
be  performed  in  a  substantial  and  work- 
manlike manner,  and  is  to  be  done  in  a 
certain  time.  But  it  is  absolute  that 
the  plaintiff  will  execute  the  work  in 
question  for  a  certain  sum,  and  in  the 
space  of  time  prescribed ;  and  supposing 
that  it  turned  out  that  it  was  physically 
impossible  to  complete  the  contract  within 
the  three  years,  could  it  be  pretended 
that,  because  the  time  three  years  is 
specified  in  the  contract  and  the  corpora- 
tion had  proposed  to  the  plaintiff  that  he 
should  execute  the  work  within  three 
years  for  a  certain  snm,  that  they  wan'ant 
to  him  that  it  could  be  done  within  that 
time  P  Surely  when  such  a  contract  is 
made  by  a  contractor  it  is  Jiis  duty  to 
ascertain  whether  it  can  be  executed  in 
such  time.  Nobody  obliges  him  to  enter 
into  a  contract  to  do  it  within  three  years. 
He  has  to  judge  for  himself  by  looking 
through  the  specification.  He  deter- 
mines that  he  will  do  it,  and  I  cannot 
understand  on  what  imaginable  grounds 
it  can  be  contended  that  the  corporation 
have  entered  into  such  imphed  contract. 

Reliance  was  placed  upon  the  finding 
in  the  case  that  the  difficulties  in  carrying 
out  the  work  in  accordance  with  the 
plans  and  designs  "  were  not  known  by 
the  contractors,  although  the  same  might 
have  been  discovered  on  carefol  examina- 
tion of  the  specifications  and  drawings 
by  a  civil  engineer  of  competent  skill  and 
Imowledge.  The  corporation  had  no 
more  knowledge  of  engineering,  nor 
means  of  knowing  whether  this  bridge 
could  be  built  in  the  manner  pointed  out 
than  the  plaintiff.  They  took  the  advice 
of  the  engineer  who  prepared  the  specifi- 
cation, and  it  may  have  been  that  when 
he  did  so  he  had  no  idea  that  the  works 


could  not  be  executed  in  the  manner  pre- 
scribed.     The   contractor    should    have 
consulted  a  competent  engineer  who  coald 
tell   whether  this  work  was  feasible  or 
not.     Whose  fault  was  it  that  the  con- 
tractor, instead  of  taking  the  advice  of 
competent  engineers  and  assuring  himself, 
failed  to  do  so  P     He  blindly  accepted  the 
work,  taking  it  for  granted  that  it  could 
be  done ;    whereas  if    he  consulted  en- 
gineers  he    would,    as    the    case   finds, 
have   been   informed  that    the   caissons 
were  insufficient.     I  cannot  see  that  the 
corporation  were  bound  to  do  anything 
more  than  to  pay  the  other  contnusting 
party  according  to  the  express  agreement, 
and  the    question   whether  Mr.    Gubitt 
ought  to  have  more  efficiently  conceived 
the  plans   is  a  matter  entirely  between 
himself  and  the  corporation.     There  is 
no  contract  between  him  and  the  plaintiff. 
I  think  neither  were  the  corporation  nor 
was  the  engineer,  any  more  than  their 
attorney  would  be,  under  any  obligation 
to  the  plaintiff  with  respect  to  this  speci- 
fication on  which  he  could  exercise  his 
own  judgment.     I  can  discover  no  con- 
tract, except  that    under    seal    and    in 
writing.    And  I  am  at  a  loss  to  see  on 
what  ground  or  principle  of   law    the 
plaintiff  is  entitled  to  recover.     It  is  sub- 
mitted that,  by  the  terms  of  the  case,  we 
may  amend  the  record  and  introduce  a 
count  into  the  declaration  adapted  to  the 
facts.     But  I  am  also  of  opinion  that  no 
action  of  any  kind  accrues  to  the  plaintiff 
under  the  contract,  except  for  the  work 
he  has  done  according  to  the  terms  of  the 
agreement.      It  remains  only  for  me  to 
observe  that  the  case  of  Hill  v.  The  CoV' 
poration  of  London  (unreported) ,  which  has 
been  cited,  not  only  has  no  application  to 
the  present  one  in  favour  of  the  plaintiff, 
but  is  directly  adverse  to  him.  There  there 
was  a  contract  to  erect  a  house  on  land 
to  be  supplied  by  the  first  contracting 
party  to  the  other,  and  the  house  was  to 
be  completed  within  a  time  specified.     It 
was  impossible  to  do  it  within  that  time ; 
but  why  P  Because  the  land  was  not  sup- 
plied.    Of  course  the  first  party  must,  as 
it  were,  open  the  door  for  the  other  to  go 
in  and  do  the  work,  but  the  door  was  not 
opened  in  time.     But  here  there  was  no 
difficulty  whatever  made  on  the  part  of 
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the  defendants,  but  it  has  arisen  from  its 
proving  to  be  impossible  to  complete  the 
work  in  the  mode  indicated  by  the  spe- 
cification. 

The  parties  were,  however,  in  pan  casu 
as  to  the  possibility  of  executing  the  con- 
tract, and  I  think  there  was  no  warranty 
whatever  such  as  that  now  suggested  for 
the  plaintiff  in  consequence  of  his  being 
kept  a  longer  time  than  was  expected  by 
reason  of  the  specification  not  being  al- 
together practicable. 

PiGOTT,  B. — ^Without  intending  to  add 
much  to  what  my  Lord  has  said,  I  feel 
bound  to  state  generally  my  reasons  for 
deciding  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action,  nor  in  any  other 
form  of  action  for  what  has  happened  in 
carrying  out  the  work.  Let  me  adopt 
the  view  taken  by  the  plaintiff  himself  in 
the  case.  He  puts  the  question  for  us 
thus,  "  Whether  there  is  any,  and  (if  any) 
what  implied  warranty  on  the  part  of  the 
defendants  to  the  effect  stated  in  the  de- 
claration or  so  as  to  give  to  the  plaintiff 
a  cause  of  action  against  the  defendants." 
Therefore  we  have  to  see — First,  whether 
there  is  any  warranty  which  could  be  im- 
plied, or,  secondly,  whether  there  are  any 
facts  on  which  we  could  say  the  plaintiff 
was  entitled  to  recover.  The  declaration 
[his  Lordship  read  it]  alleges  the  claim  in 
a  very  intelligible  form,  and,  indeed^  the 
only  form  on  which  one  can  conceive  that 
an  argument  could  be  founded. 

The  contract  has  been  carried  out.  It 
was  to  remove  the  old  bridge,  and  to 
build  a  new  one  according  to  certain  plans 
and  specifications.  The  old  bridge  has 
been  removed,  and  the  new  one  built.  It 
has  not,  however,  been  built  by  the  means 
prescribed  in  the  specification,  because 
difficulties  arose.  It  is  in  respect  of  loss 
of  time  by  these  difficulties  that  the  plaintiff 
now  sues.  The  contract  has  nevertheless 
been  carried  out  by  the  contractor  build- 
ing a  bridge,  and  the  corporation  paying 
for  it  and  also  for  extras.  The  learned 
counsel  for  the  plaintiff  presents  his  claim 
as  a  claim  of  compensation  for  the  greater 
expense  in  doing  this  work  by  stating  the 
mode  in  which  the  new  bridge  was  to  be 
built  according  to  plans  and  specifications 
prepared  by  the  engineer.  It  appears  to 
me  that  the  corporation  and  the  plaintiff 
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were  in  this  condition,  the  ordinary  one  in^ 
which  the  parties  are  when  either  bnilder^ 
or  contractors  are  about  to  nodertak^^ 
work — the  corporation  employed  on 
whom  they  believed  to  be  a  very  eminen 
engineer  for  the  execution  of  a  very 
cult  engineering  task.  They  neither 
nor  could,  either  as  a  corporation  or 
ordinary  individuals,  have  any 
knowledge  of  such  a  matter.  All  t 
th^  could  do  was  to  employ  the  m^^ 
emment  person  acquainted  with  the 
ject,  and  having  so  employed  him, 
these  plans  being  prepu^  and  lyin^ 
the  office  of  the  engineer,  the  plarii^  :mff' 
chose  to  look  at  them,  tendered,  and  it^^e- 
came  the  contractor  for  the  work.  Wb^^sa 
he  became  so  what  more  had  the  ei 
ployers  to  do  than  to  carry  out  the 
of  the  contract  entered  into  by  ih^ 
Was  there  anything  by  which  they  t^ndec:::::^^ 
took  to  warrant  tiiat  the  engineer 
competent,  or  had  made  no  miscalcnliitio:^ 
in  his  specification  P  Mr.  Benjamin  h 
pointed  out  several  passages  as  affordi 
an  argument  on  the  general  principle 
pressio  unius  exclusio  aUeriua^  and  he  sajp 
that  in  the  cases  where  they  meant 
prevent  any  implied  warranty  they 
pressly  stated  that  they  did  not  war- 
rant. But  Paragraphs  86,  54^  and  T 
only  go  to  shew  that  where  they  cov^-^^** 
an^cipate  difficulty  then  by 
contract  they  excluded  any  implied  wa: 
ranty.  [His  Lordship  referr^  to  th 
clauses.]  The  difficulty  which  arose 
not  contemplated.  It  was  altogether, 
was  rightly  said  in  argument,  omii 
from  the  contract.  In  fact  Mr.  Cubitt 
perhaps  the  most  competent  man  of 
time.  Ho  would  not  be  likely  to  risk 
own  reputation  and  loss  to  the  corpo: 
tion  by  involving  them  in  an  impo8sib==)l® 
undertaking.  It  was  argued  that  wli^^B&t 
has  happened  throws  a  liability  on  t_^  ^ 
defendants,  and  Mr.  Benjamin  says,  t  ^^ 
work  must  be  taken  to  have  been  repicrrT©" 
sented  to  the  plaintiff  as  practicable:^!©* 
On  what  ground?  I  find  none.  1^  "^ 
only  do  I  find  in  the  case,  that  the  di' 
culties  in  carrying  out  the  work  "  w 
not  known  to  the  contractors  at  the  ti —  , 
of  entering  into  the  said  contract,  althou^^  -^ 
the  same  might  have  been  discovered  ^ 
careful  examination  of  the  specificatio:-' 
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and  drawings  by  a  civil  engineer  of  com- 
petent skill  and  knowledge."  No  doubt 
that  tends  to  shew  that  the  engineer  was 
to  some  extent  responsible  for  want  of 
skill.  Then  the  paragraph  proceeds  to 
state  that  "  The  contractors  had  in  their 
employment  before  and  at  the  time  of 
tendering  for  the  contract  a  civil  engineer 
who  saw  the  plans,  bnt  no  such  careful 
examination  had  in  ^uct  been  made  by 
Bim  or  by  any  other  person  on  behalf 
of  tbe  contractors." .  Therefore  whatever 
want  of  care  there  was  on  the  part  of  the 
engiaeer  there  was  the  same  amount  of 
want  of  care  on  the  part  of  the  con- 
tractors. But  the  fact  of  the  engineer 
having  been  guilty  of  want  of  care — if  he 
were  so— throws  no  liability  on  the  de- 
fendants. They  did  not  warrant  his  care 
and  skill.  True,  it  is  difficult  to  define 
the  circumstances  under  which  the  law 
does  imply  warranty.  In  Ohitty  on 
Gmiirctcts  (9th  edit.),  p.  56,  the  writer 
says,  "there  is  a  large  class  of  contracts 
called  implied  contracts,  which  rest  merely 
on  construction  of  law,  and  in  which  there 
is  siaictly  speaking  no  agreement  of  the 
parties  to  t^e  terms  by  which  they  are 
tx)und.  ...  So  there  are  many  cases  in 
which  where  there  is  no  express  agreement 
by  writing  or  word  of  mouth,  the  law  looks 
to  the  circumstances  or  acts  of  the 
parties ;  and  from  tEese  circumstances 
or  acts  raises  the  duty  and  implies  the 
promise  by  which  in  the  individual  case, 
the  party  will  be  bound."  Now,  from 
what  circumstances  or  acts  on  the  part 
of  the  defendants  could  the  law  raise  any 
such  duty  as  that  alleged  P  It  was  a 
duty  they  could  not  discharge  in  any 
other  way  than  hj  answering  in  damages 
if  they  fiedled.  They  have  said  nothing 
in  this  contract  which  shews  that  they 
meami  to  undertake  that  the  plaintiff  should 
not  be  required  to  build  the  bridge  if  any- 
thing proposed  by  their  engineer  was 
wrong.  This  distingm'shes  the  case  from 
ExU  V.  The  Gorporatiaii  of  London  (unre- 
reported),  for  there  there  was  a  plain  duty 
togivethe  plaintiff  the  land  tobuildon,  and 
it  was  the  first  duty,  for  without  the  land 
he  could  not  build.  But  there  is  nothing 
of  that  kind  here  which  the  defendants 
were  bound  to  do,  nothing  to  be  done  by 
them  except  to  have  plans  prepared,  to 


submit  them  to  contractors,  and  to  make 
the  payments  agreed  on,  nothing  in  the 
nature  of  warranty  or  guarantee  on  the 
part  of  the  defendants  that  their  engineer 
was  either  a  competent  engineer  or  could 
not  fall  into  an  error.  No  case  was  cited 
which  could  support  the  proposition  con- 
tended for  by  the  plaintiff,  nor  are  any 
analogies  even  suggested  shewing  that 
such  a  liability  oaght  to  be  imposed.  It 
would  render  contracts  of  this  descrip- 
tion impossible  were  any  such  warranty 
implied. 

Amphlett,  B. — I  am  of  the  same  opinion. 
This  may  perhaps  be  a  case  of  hardship 
on  the  plaintiff,  giving  him  some  sort  of 
claim  in  honour  upon  the   defendants. 
With  that  we  have  nothing  to  do.     The 
question  for  us  is,  whether  they  are  under 
any  legal  obUgation  to  him.     The  damage 
has  arisen  from  the  fact  that  the  plain- 
tiff, instead  of  employing  a  surveyor  of 
his  own  to  investigate  the  nature  of  the 
work  he  was  about  to  undertake,  did  that 
which,  according  to  the  case,   is   very 
usual     for     contractors    to    do.        He 
assumed  and  made  his  calculations  on  the 
plans  and  specifications  furnished  to  the 
corporation  by  a  very  skilful  and  eminent 
engineer.     Of  course  it  would  be  more 
prudent  for  contractors  to  employ  their 
own  engineer  ;  but,  still,  when  they  found 
the  plans  and  specifications  prepared  by 
such  an^  eminent  man  as  Mr.  Gubitt,  they 
no  doubt  de9ired  to  avoid  expense,  and 
chose  to  rely  on  those  plans  and  spe- 
cifications.    Now,  of  course,  if  those  plans 
had  been  fraudidenUy  put  forth  to  impose 
on  the  contractors,  the  case  would  have 
presented  a  very  different  aspect.   But,  as 
it  is,  we  must  assume  that  Mr.  Cubitt  was, 
as  nobody  denies,  an  honest  and  skilful  en- 
gineer, who  bona  fide  prepared  these  plans 
and  specifications.     But  the  very  impor- 
tant question  underlying  the  whole  dis- 
pute is,  assuming,  as  we  may,  the  plans 
and  specifications  to  have  been  honestly 
prepared,  whether  under  a  contract  of  this 
kind  the  corporation  impliedly  contracted 
(for  there  is  no  express  contract)  that  the 
plans  and  specifications  were  such  as  ren- 
dered the  work  reasonably  practicable. 
To  say  that  there  is  any  such  implied 
contract  seems  to  mo  a  very  wide  propa« 
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sition.     To  hold  that  whore,  in  any  large 
hazardous  undertaking  an  employer  has 
appUed  to  a  skilful  engineer,  who  says  it  is 
practicable,  and  it  turns  out  not  to  be  so, 
the  contractor  who  has  chosen  to  rely  on 
that  statement  is  to  make  the  employers 
pay  all  damages  which  he  has  sustsoned 
by  acting  on  that  view,  would  be  putting 
on   persons    who  wish  to    have  works 
done  for  them  a  liability  greater  thau 
has   been  imposed    in    any    case   cited. 
The  question,  therefore,  is  most  simple, 
viz.,  if  persons  wanting  work  to  be  per- 
formed publish  a  scheme,  and  plans  and 
specifications  of   the  manner  in  which 
they  wish  it  to  be  done,  and  tell   the 
public  they  are  by  an  eminent  engineer, 
not  concealing  anything  in  their  own 
breasts,  and  give  contractors  an  oppor- 
tunity  of  ascertaining  the  practicability 
of  the  work,  and  it  turns  out  that  the 
work  is,  as  in  this  instance,  impracticable, 
that  is  to  say,  could  not  be  carried  out  in 
the  exact  mode  prescribed,  who  is  to  bear 
the  loss  entailed  by  that  ?     Is  there,  or 
is  there   not,  an  implied  warranty  ?     In 
the    absence   of   authority,   I    think  it 
would  be  a  dangerous  extension  of  the 
doctrine  of  implied  warranty  were  we  to 
hold  that  any  such  liability  existed.     It 
goes  to  shew  that  neither  employers  nor 
employed  were  responsible  for  what  hap- 
pened, when  we  look  to  see  what  was 
done  upon  the  difficulty  being  apparent. 
There  was  an  extensive  power  g^ven  to 
the  engineer  by  the  terms  of  the  con- 
tract, although  I  have  great  doubt  whether 
this  variation  did  come  within  the  powers 


of  the  engineer,  as  found  in  the  oaae. 
However,  when  it  was  discovered  that 
it  was  impracticable  to  carry  out  the 
caisson  scheme  in  the  manner  pro- 
posed, the  engineer  suggested  a  new 
mode,  and  then  it  appears  from  the  case 
that  these  works  were  executed  without 
objection.  So  that,  although  possibly  the 
contractor  might  have  been  at  liberty  to 
say,  '*  I  will  not  go  on  with  my  oontraoti 
this  is  not  contemplated  therein,  nor  is  it 
a  variation  which  the  eng^eer  is  entitled 
to  make,"  instead  of  doing  so  the  contrac- 
tor made  no  objection  at  all,  and,  there- 
fore, as  it  seems  to  me,  sanctioned  the 
alteration,  and  then,  it  is  said,  that  years 
afterwards  he  can  make  his  employers  re- 
sponsible for  the  necessary  delay  con- 
Bumed  by  the  alteration.  It  is  surely  too 
late  for  him  now  to  seek  indemnification. 
This,  however,  is  but  a  minor  pointy  and 
the  ground  upon  which  my  decision  rests 
is,  that  I  do  not  think  in  a  case  of  this  kind 
that  there  can  be  said  to  be  any  implied 
warranty  by  the  corporation  upon  wldchf 
when  the  work  was  found  to  be  imprac- 
ticable, a  right  of  action  would  accrue  to 
the  contractor.  For  these  reasons  I  agree 
with  the  rest  of  the  Court. 

Judgment  for  the  de/endanU, 


Attorneys— J.  B.  Batten,  for  plaintiff;  F.  Bland, 

for  defendants. 
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:iA     26  I  HERMITAGB  V.  KDiPIN. 

Debtors  Act,  1869  (32  ^  33  Vict.  c.  62), 
«.  6  —  Order  of  Oommiital  by  Superior 
Court, 

An  order  of  committal  by  a  Superior 
Court  under  section  5  of  the  Debtors  Act, 
1869,  s,  5,  is  valid  for  the  arrest  of  a  debtor, 
though  it  has  been  made  more  than  a  year 
before  and  has  not  been  renewed. 

The  plaintiff  signed  judgment  on  the 
2nd  of  Jannaty,  1872,  for  30Z.  17s:  Id. 
On  the  23rd  of  April,  1873,  Martin,  B., 
made  an  order  under  section  5  of  the 
Debtors  Act,  1869,  that  the  defendant 
be,  for  default  of  payment  of  the  debt, 
<K>mmitted  to  prison  for  six  weeks  from 
the  date  of  his  arrest,  or  until  he  should 
pay  the  judgment  debt,  together  with  the 
costs  of  the  order  and  sheriff's  fees,  the 
learned  Judge  being  satisfied  that  the  de- 
fendant had  the  means,  and  had  neglected 
to  pay  the  judgment  debt. 

This  order  was  on  the  same  day  de- 
livered to  the  sheriff  of  Sussex,  to  whom 
it  was  directed. 

The  sheriff  of  Sussex  not  having  suc- 
ceeded in  finding  the  defendant,  a  con- 
current order  of  committal,  dated  the  23rd 
of  April,  1873,  was  on  the  21st  of 
February,  1874,  obtained  at  Judges' 
Chambers,  under  rule  4  of  Beg.  Gen. 
Mich.  T.,  1869,  and  delivered  to  the 
sheriff  of  Surrey,  to  whom  it  was  directed, 
and  who,  on  ike  8th  of  May,  1874, 
arrested  the  defendant  thereunder.  A 
summons  having  been  taken  out  the 
next  day  on  behalf  of  the  defendant  for 
his  discharge    on  the  ground  that  the 


order  of  committal,  not  having  been  re- 
newed, had  ceased  to  be  in  force  at  the 
time  of  the  arrest,  Denman,  J.,  referred 
the  question  to  the  Court.  A  rule  nisi 
for  the  discharge  of  the  defendant  having 
been  obtained, 

Arbuthnot,  for  the  plaintiff,  shewed 
cause. — The  rule  was  obtained  on  the 
ground  that  section  124  of  the  Common 
Law  Procedure  Act,  1852 — ^which  enacts 
that  '*  a  writ  of  execution,  if  unexecuted, 
shall  not  remain  in  force  for  more  than 
one  year  from  the  teste  of  such  writ, 
unless  renewed  in  the  manner"  there 
provided  —  applies  to  an  order  of  com- 
mittal under  section  5  of  the  Debtors 
Act,  1869,  because  section  5  enacts  that 
"  every  order  of  committal  by  any  superior 
Court,  shall,  subject  to  the  prescribed 
rules,  be  issued,  obeyed,  and  executed  in 
the  like  manner  as  such  writ."  But 
section  124  of  the  Common  Law  Proce- 
dure Act,  1852,  is  inapplicable  to  an 
order  of  committal,  because  that  section 
provides  for  the  s^ing  of  writs  on  re- 
newal by  a  seal  kept  at  the  master's 
office,  whereas  there  is  no  machinery 
provided  by  the  Debtors  Act,  1869,  or 
the  prescribed  rules  for  sealing  orders  of 
committal.  This  is  the  only  enactment 
requiring  writs  of  execution  to  be  re- 
newed, and  before  this  a  writ  might  be 
executed  at  any  time  after  its  teste,  how- 
ever  remote,  if  it  was  returnable  "  imme- 
diately after  the  execution "  of  it— -1 
Chit.  Prac.  528, 8th  edit.  The  execution 
of  a  writ  of  ca.  sa.  extinguishes  the  debt, 
and  therein  differs  essentiaUy  from  the 
execution  of  an  order  of  committal,  which 
is  a  proceeding  in  posnam,  and  leaves  the 
debtor  liable  for  the  debt.     The  framers 


128 


COURT  OF  EXCHEQUER: 


[N.S. 


of  Reg.  Gen.  Mich.  T.  1869,  seem  to 
have  taken  this  view,  since  they  have 
prescribed  many  things  with  regard  to 
orders  of  committal,  bat  nothing  as  to 
their  renewal. . 

Finder^  for  the  defendant,  in  support 
of  the  role.— ^There  is  no  authority  on  the 
question,  but  the  spirit  of  section  5 
of  the  Debtors  Act  is  that  an  order 
of  committal  shall  be  treated  in  all  re- 
spects as  a  writ  of  ca,  sa,^  and  the  words, 
''shall  be  issued,  obeyed  and  executed 
in  the  like  manner  as  such  writ,''  will 
bear  the  defendant's  interpretation  that 
orders  of  committal  must  be  renewed  like 
writs  of  ca,  sa.^  under  section  124  of  the 
Common  Law  Procedure  Act,  1852.  The 
framers  of  the  Reg.  Gen.  Mich.  T.,  1869, 
did  not  specifically  prescribe  renewal, 
probably  because  they  thought  the  words 
of  section  5  had  already  enacted  it. 
By  rule  4  they  do  prescribe  that  the 
same  particulars  shall  be  endorsed  on  an 
order  as  on  a  writ  of  execution.  In  the 
County  Courts  the  order  remains  in  force 
for  only  one  year,  as  prescribed  in  rule 
16  of  the  Cfounty  Courts  Debtors  Act 
Rules,  January,  1870— Pavw'  C.  0.  Prac,, 
841,  4th  edit.  As  to  the  practice  before 
1852  see  Simpson  v.  Heath  (1). 

Kellt,  C.B. — I  was  certainly  disposed 
to  hold  that  under  the  Debtors  Act,  1869, 
orders  of  committal  required  renewal, 
but  as  my  brothers  are  all  of  a  contrary 
opinion  I  do  not  wish  to  differ  from 
them.  At  the  same  time  I  think  it  is  to 
be  lamented  that  the  rules  drawn  up 
under  the  Debtors  Act,  did  not  put  such 
orders  on  the  same  footing  as  writs  of 
ca.  ea,  with  regard  to  renewal.  For 
otherwise  the  order  must  hang  over  the 
debtor's  head  as  long  as  the  judgment 
remains  in  force. 

Cleasbt,  B. — I  see  no  reason  for  hold- 
ing that  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  with  regard 
to  renewal  of  writs  of  execution,  apply  to 
orders  for  committal  under  the  Debtors 
Act,  1869,  though  it  might  be  convenient 
if  such  a  practice  had  been  prescribed  by 
the  rules.  The  two  things  are  essentially 
different  in  their  nature.     The  cu,  sa,  is  a 

(1)  6  Moo.  &  W.  681 :  8.  c.  9  Low  J.  Rep.  (k.8.) 
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writ  of  execution  issued  by  the  judgment 
creditor  as  of  right.  The  order  of  oom« 
mittal  is  not  obtained  as  of  right,  bat 
only  on  an  affidavit,  and  the  Judge  mart 
exercise  his  discretion  before  making  the 
order.  The  ca,  sa,  is  issued  without  re- 
gard to  the  question  whether  the  debtor 
has  means  to  pay.  The  order  of  oom- 
mittal  can  be  made  only  *' where  it  is 
proved  to  the  satisfaction  of  the  Court 
that  the  person  making  default,  either  has 
or  has  had  since  the  date  of  the  order  or 
judgment  the  means  to  pay  the  som  in 
respect  of  which  he  has  made  de&ult, 
and  has  refused  or  neglected,  or  refuses 
or  neglects  to  pay  the  same  " — seotion  5. 
The  execution  of  a  ca,  sa,  is  a  satis£EU)tion 
of  the  debt.  The  order  of  committal  is 
not,  for  by  section  5  it  iis  expressly  en- 
acted  that  **  no  imprisonment  under  this 
section  shall  operate  as  a  satisfisu^tion  or 
extinguishment  of  any  debt,  etc." 

The  Reg.  Gen.  Mich.  T.,  1869,  which 
have  been  made  under  the  powers  of  the 
Debtors  Act,  1869,  create  the  machinery 
for  carrying  into  execution  the  first  part 
of  the  Act,  and  they  prescribe  (among 
other  things)  the  mode  of  applying  for 
an  order  and  serving  the  summons,  and 
proving  the  debtor's  means,  and  the  form 
of  the  order,  and  the  issuing  of  concar- 
rent  orders  for  execution  in  different 
counties  ;  but  there  is  no  provision  aa  to 
the  mode  of  execution  except  in  sectioa 
5  of  the  Act  itself,  which  says  that  the 
order  shall,  subject  to  the  prescribed 
rules,  be  issued,  obeyed  and  executed 
in  like  manner  as  a  writ  of  eo.  ml 
The  books  of  practice  (2)  contain  a  nam- 
ber  of  decisions  upon  what  is  necessary 
to  constitute  a  lawful  arrest  under  a  C4i.  fo., 
whether  it  may  be  done  Mrithout  toaching, 
and  so  on.  The  words  of  section  5, 
*^  shall  be  executed,'^  mean,  I  think,  that 
the  debtor  shall  be  arrested  in  the  same 
manner  as  he  may  be  lawfully  arrested 
under  a  ca,  sa. ;  and  not  that  the  order 
shall  be  renewed  like  a  ca,  sa. 

Pollock,  B.,  and  Ahphlstt,  B.,  con- 
curred. 

Buh  discharged. 

Attorneys — BobiDson  &  Preston,  agents  for  F.  O. 
Phillips,  Hastings,  for  plaintiff;  Oarrard  Ss 
James,  for  defen&nt. 

(2)  1  Chit.  Piract.  12th  edit  701. 
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HigJiway —  Obstruction  —  District  Sur- 
veyor — ^25  §c  26  Vict,  c.  61.  s.  9,  suh-sect, 
2, 6 ;  «.  12, 16, 17 — Corporation — lAahility 
of  Individual  Corporators  for  Acts  ultra 
vires — Maonm,  Bespondeat  Superior. 

A  highway  hoard  under  25  ^  26  Vict,  e, 
61,  has  no  authority  to  determine  whether  a 
disputed  highway/  is  or  is  fwt  a  highway,  or 
to  order  the  removal  of  an  obstruction  from 
a  dimUed  highway.  That  statute,  by  see- 
Hon  9,  sub'Sect,  6,  protects  the  members  of 
the  hoard  from  liability  by  reason  of  any 
'^  lawfid  act  done  by  them  in  execution  of 
any  of  the  powers  of  the  board  ;^*  hut  if 
the  hoard,  acting  as  a  corporation,  order 
the  surveyor  to  commit  a  trespass  on  pri' 
vote  property  for  the  purpose  of  removing 
an  ^Mftruction  from  a  disputed  highway, 
stick  an  order  is  ultra  vires,  and  the  m^m^ 
hers  of  tlie  hoard  who  concur  in  giving  the 
order  are  personally  liable  and  may  be  sued 
for  the  trespass,  though  they  have  acted  bona 
fide.  The  surveyor  who  obeys  sttch  an  order 
amd  commits  the  trespass  is  also  liable  to  be 
sued  ;  and  he  is  not  protected  from  such  a 
UahiUiy  by  section  16,  which  requires  him 
**in  aU  respects  to  conform  to  the  orders 
of  the  hoard  in  the  execution  of  his 
duties.*^ — So  held,  per  Pigott,  B.,  and 
Cleasbt,  B.  ;  dissentiente,  Kellt,  G.B. 

Action  for  trespass  to  the  plaintifTs 
dose,  and  for  breaking  open  gates  there- 
in, and  carrying  away  locks. 

Plea,  not  gnilty,  by  statute  (5  &  6  Will. 
4.  0.  60,  and  25  &  26  Vict.  c.  61).  Issue 
-thereon.  At  the  trial  before  Kelly,  C.B., 
at  Bodmin,  at  the  summer  assizes,  1873, 
it  was  proved,  on  the  plaintiff's  part,  that 
he  had  caus^  a  gate  which  crossed  a 
footway  on  his  property  at  Crapps'  Park 
to  be  locked.  It  was  alleged  that  this 
was  apublic  footway,  and  the  subject  was 
brouffht  forward  at  a  meeting  of  the 
board  of  waywardens  or  highway  board 
of  the  Camelford  highway  district,  held 
on  or  about  the  29th  of  November,  1872, 
at  which  all  of  the  fourteen  defendants 
were  present.  The  defendant,  Claudius  C. 
Hawker,  was  clerk  of  the  boards  and  all 
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the  other  thirteen  defendants  except 
Wickett  were  members  of  the  board.  The 
defendant  Wickett  was  the  district  sur- 
veyor of  the  board.  It  was  sworn,  in 
answer  to  the  usual  interrogatories  ad- 
ministered by  the  plaintiff  to  the  de- 
fendants, that  all  the  defendants  (except 
Hawker  and  Wickett),  being  present  at 
the  board  meeting,  directed  or  concurred 
in  directing  the  defendant  Wickett  to 
remove  the  locks  from  the  plaintiff's  gate, 
and  that  the  defendant  Wickett  did  so 
on  the  day  following  the  meeting  by 
direction  of  the  board  given  at  the  meet- 
ing. Before  removing  the  locks  Wickett 
received  firom  the  clerk  of  the  board  the 
following  order : — 

"  Camelford  Highway  District, 
"  30th  Nov.,  1872. 

"  Dear  Sir, — The  highway  board  at 
their  meeting  yesterday  ordered  that  you 
are  forthwith  to  remove  the  locks  again 
placed  on  the  gates  across  the  highway 
leading  from  Boscastle  Bridge  to  the 
highway  leading  ^m  Boscastle  to  Min- 
ster Church  and  Lesnewth,  and  for  the 
future  you  are  to  take  care  that  no  obstruc- 
tion whatever,  either  from  doors  or  gates 
being  locked,  be  suffered  to  exist,  and  that 
no  hindrance  to  the  free  user  of  the  road 
by  the  public  be  permitted  for  any  time 
to  remain  after  you  are  acquainted  with 
the  attempt  to  close  the  said  road. 
"  By  order  of  the  board, 

"  Claud  C.  Hawker,  Clerk. 

"  Mr.  Wickett." 

It  was  admitted  by  the  plaintiff  that  he 
could  not  maintain  the  action  against 
C.  C.  Hawker. 

The  evidence  prepared  on  either  side 
for  the  determination  of  the  question 
whether  this  was  a  public  footway  or  not 
was  not  given,  because  it  was  objected  on 
the  defendants'  behalf  that  the  action 
should  have  been  brought  against  the 
highway  board,  and  that  none  of  the  de- 
fendants were  individually  liable ;  and 
Kelly,  C.B.,  admitted  the  objection  and 
nonsuited  the  plaintiff. 

A  rule  nisi  to  set  aside  the  nonsuit  and 
for  a  new  trial  having  been  obtained  on 
the  ground  that  the  learned  Judge  mis- 
directed the  jury  in  ruling  that  the  de- 
fendants were  not  individually  liablOi  and 
that  the  surveyor  was  not  liable — 
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Kingdan  and  Finder  (Lopes  with  them), 
for  the  defendants,  shewed  cause. — 
Those  defendants  who  were  members  of 
the  board,  are  not  liable  individually. 
Assuming  that  the  removal  of  the  locks 
was  a  trespass,  the  order  to  commit  the 
trespass  was  an  act  done  by  the  highway 
board,  as  such,  in  a  matter  over  which 
they  had  jurisdiction,  and  by  the  common 
law  for  such  an  act  they  can  bo  sued  only 
as  such  corporation.  The  board  is  made 
a  body  corporate  by  25  and  26  Vict.  c. 
Gl.  s.  9,  sub- sect.  2  ;  and  the  jurisdiction 
to  remove  an  obstruction  to  a  highway  is 
conferred  upon  them  by  section  17,  which 
requires  them  to  maintain  the  highways. 
Section  11  places  them  in  the  same  posi- 
tion as  the  old  surveyor  had  under  5  A  6 
Will.  4.  c.  50,  of  which  section  72  imposes 
penalties  for  obstructing  a  highway,  and 
section  73  empowers  the  surveyor,  by 
order  in  writing  fix)m  a  justice,  to  remove 
timber,  &c.,  placed  on  a  highway  so  as  to 
be  a  nuisance.  Moreover,  by  section  9, 
sub-section  6,  of  25  &  26  Vict.  c.  61,  in- 
dividual  liabiUty  is  excluded,  for  it  pro- 
tects members  "  lawfully  exercising  any 
of  the  powers  given  to  the  board  "  from 
trial  or  prosecution ;  and  the  bodies, 
goods,  or  lands  of  members  from  execu- 
tion by  any  legal  process  "  by  reason  of 
any  lawful  act  done  by  them  in  execution 
of  any  of  the  powers  of  the  board." 
Even  supposing  the  act  to  bo  beyond 
the  jurisdiction  of  the  board  and  unlawful, 
the  defendants  can  be  sued  only  as  a  cor- 
poration. The  contrary  opinion  expressed 
in  Grant  on  Corp,,  p.  547 — "  That  where 
a  majority  takes  upon  it  to  do  acts  which 
it  is  beyond  the  competence  of  the  cor- 
poration consistently  with  its  constitu- 
tion to  adopt,  the  persons  forming  such 
majority  are  individually  and  in  their 
private  characters  responsible  for  such 
acts,  and  cannot  shield  themselves  be- 
hind the  corporate  powers  and  corporate 
responsibility  which  they  have  exceeded 
and  violated"— is  not  supported  by  the 
cases  cited. 

'For  the  rest  of  their  arguments  and 
authorities  on  this  point,  and  on  the 
question  of  the  liability  of  the  surveyor,  it 
is  sufficient  to  refer  to  the  iuderment  of 
KeUy,  C.B.] 
ArtJiur  Charles  (Cole  with  him),  for  the 


plaintiff  in  support.—!.  The  25  *  26 
Vict.  c.  61.  sect.  9,  sub-sect.  6,  protects 
"  lawful  acts  "  only.  The  act  in  question 
was  unlawful,  being  admitted,  for  the  pur- 
poses of  this  argument,  to  be  a  trespass 
on  the  plaintiff's  private  Property.  The 
old  surveyor,  under  6  A  6  Will.  4.  c.  50, 
had  no  power  to  determine  whether  a  way 
was  a  highway  or  not,  or  to  remove  an 
obstruction  from  a  disputed  highway,  or 
even  to  remove  an  obstruction  &om  an 
admitted  h^hway,  without  an  order  from 
a  justice.  The  board  have  not  more  ex- 
tensive powers  than  the  old  surveyor,  and 
the  act  was  therefore  vUra  vires,  and  for 
such  an  act  individual  corporators  aro 
liable  to  be  sued.  The  passage  cited  from 
Grant  on  Corporations  is  borne  out  by  The 
Attm'ney-General  v,  Wilson  (1),  and  by  the 
dicta  in  Tanjlor  v.  Dulwich  Hospital  ^2). 
At  p.  281  Grant  asserts  **a  most  mi- 
portant  principle  of  corporation  law,  tiiat  a 
corporation  is  not  responsible  as  a  conx)* 
ration  for  acts  which,  though  colonraUy 
corporate  acts,  are  not  within  the  compe* 
tency  of  the  corporation  to  perform ;  in 
such  case  the  individuals  who  take  part 
in  the  pretended  corporate  act  are  person- 
ally responsible.  Thus,  where  the  mi^ 
rify  concurred  in  placingon  the  oorporatum 
books  a  resolution  libelling  a  Court  of 
justice,  the  individuals  composing  the 
majority  were  held  liable  to  a  criminal 
information — Tlie  King  v.  Watson  (8).'* 
See  also  Sands  v.  Child  (4)  and  PouUon  v. 
TJie  London  and  South  Western  BaHweuf 
Company  (5).  For  precedents  of  actions 
of  trespass  before  25  &  26  Vict.  c.  61, 
against  surveyors,  see  Wiihami  NavigaUon 
Company  v.  Padley  (6),  and  Brook  v. 
Jefiney  (7),  and  against  the  individnal 
members  of  a  highway  board  and  the  snr« 
veyor — Smith  v.  Hopper  (8). 


(1)  I  Cr.  &  Ph.  1 ;  8.  c.  10  Law  J.  Bep.  (x.s. 
Chanc.  53. 

(2)  1  P.  Wms.  665. 

(3)  2  Term  Rep.  199. 

(4)  3  Lev.  351. 

(5)  8  B.  &  S.  616 ;  s.  c.  36  Law  J.  Bep.  (2r.s. 
Q,B.  294. 

(6)  4  B.  &  Ad.  69. 

(7}  2  Q.B.  Bep.  265;  s.  c  11  Law  J.  Bep 
(y.s.i  M.C.  10. 

(8)  9  aB.  Bep.  1005;  b,c.  Id  Law  J.  Bep. 
(N.S.)  Q.B.  93, 
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[As  to  the  liability  of  Wickett,  the 
surveyor,  he  referred  to  Stephens  v.  ElwaU 
(9),  per  Lord  Ellenborongh,  for  the  ge- 
neral doctrine  that  a  servant  cannot  justify 
a  tort  on  the  ground  that  his  master  autho- 
rised it.  For  the  rest  of  his  arguments 
and  authorities,  it  is  sufficient  to  refer  to 
the  judgment  delivered  by  Cleasby,  B.] 

Cur.  adv.  v2iU, 

The  following  judgments  (on  June  4th) 
were  read — That  of  Pigott,  B.,  and 
Cleasby,  B.,  was  delivered  by 

Cleasbt,  B. — There  are  two  questions 
raised  in  this  case.  A  trespass  was  com- 
mitted upon  the  plaintifif  by  taking  the 
lock  off  one  of  his  gates,  and  the  two 
questions  are — 

First,  whether  the  defendant,  Matthew 
Wickett,  is  liable  for  the  trespass. 

Secondly,  whether  the  other  defendants 
(except  Claudius  C.  Hawker)  are  liable. 

[After  stating  the  facts  above  set  out, 
the  judgment  proceeded — ] 

For  me  purpose  of  the  present  enquiry, 
the  trespass  having  been  proved,  and  no 
justification  proved,  it  must  be  taken  that 
the  removal  of  the  locks  was  unlawful; 
if  the  objection  had  not  prevailed,  as 
matters  stood,  the  plaintiff  would  have 
been  entitled  to  a  verdict. 

With  regard  to  the  first  question,  viz., 
the  liability  of  Wickett,  it  appears  to  us 
that  the  general  rule  applies,  and  that 
a  servant  who  does  an  act  which  is  un- 
lawful cannot  justify  it  because  it  was 
done  by  the  order  of  his  master  or  em- 
ployer.    This  rule  applies  as  much  to 
the  servants  of  those  who  act  in  a  public 
as  in  a  private  capacity.     The  mere  fact 
of  persons  having  a  public  office  or  em- 
ployment  (whether  created    by  Act  of 
Parliament  or  not)  does  not  take  them 
Out  of  the  operation  of  the  law,  and  give 
to  their  acts  any  greater  force  or  efficacy, 
or  to  their  servants  any  impunity. 

There  is  an  apparent  exception  to  this 
in  the  case  of  sheriffs  or  officers  of  Courts 
of  justice,  who  are  excused  if  the  judg- 
ments and  process  under  which  they  acted 
are  subsequently  reversed ;  and  the  offi- 
cers are  still  excused  if  they  acted  in  the 

(9)  4  M.  &  S.  259,  261. 


execution  of  the  process.  The  defend- 
ants relied  on  this  exception,  and  cases 
were  referred  to.  See  judgments  in 
Andreivs  v.  Harris  (10),  and  Dews  v.  Eyley 
(11).  But  there  is  no  analogy  between 
the  case  of  the  officer  of  a  Court  of  justice 
— whose  duty  it  is  to  give  effect  to  the 
judgment  of  the  Court,  which,  though 
erroneous,  cannot  be  called  illegal,  if  the 
Court  have  jurisdiction  on  the  subject- 
matter — and  a  servant  obeying  the  order 
of  his  superiors,  whose  orders  may  be 
legal  or  not,  as  the  case  may  be.  It  is, 
no  doubt,  a  hardship  that  an  act  of  obe- 
dience to  the  order  of  a  public  body 
should  involve  a  responsibility,  but  the 
risk  is  small  of  public  bodies  (which  act 
generally  under  advice)  doing  illegal 
acts,  and  the  hardship  is  no  ground  for 
setting  aside  so  fiindamental  a  rule  as 
that  the  person  who  himself  does  an  ille- 
gal act  becomes  by  doing  so  responsible, 
and  may  be  sued  by  the  person  injured 
without  his  looking  any  further. 

There  is  nothing  in  the  Act  of  Parlia- 
ment under  which  the  surveyor  is  ap- 
pointed to  exempt  him  from  liability. 
The  effect  of  the  sections  relating  to  the 
appointment  of  surveyor  is  (sections  12 
and  16)  to  establish  the  relation  of  prin- 
cipal and  agent,  or  master  and  servant, 
between  them.  The  words  of  the  16th  sec- 
tion, that  *^  he  shall  in  all  respects  con. 
form  to  the  orders  of  the  board  in  the 
execution  of  his  duties,'*  cannot  be  read 
to  mean  that  he  shall  be  bound  to  obey  the 
orders  of  the  board  whatever  they  are. 
Previous  to  this  Act  of  Parliament  the 
surveyor  had  been  authorised  to  act  upon 
his  own  judgment ;  but  this  enactment 
makes  it  his  duty  to  abide  by  the  direc- 
tions of  the  board  as  his  superiors  in 
all  matters  relating  to  the  repair  of  the 
road.  It  is  hardly  reasonable  to  read  it 
as  importing  that  he  is  relieved  fix)m  re- 
sponsibility for  whatever  he  does,  pro- 
vided he  acts  by  their  orders.  The  object 
is  to  regulate  his  conduct,  and  not  to 
limit  his  responsibility  to  third  persons. 

As  regards  the  other  defendants  who 

(10)  1  Q.B.  Rep.  3 ;  s.  c.  10  Law  J.  Hep.  (n.s.) 

Q.B.  225. 

(11)  11  Com.  B.  Rep.  434;   s.  c.  20  Law  J. 
Rep.  (n.s.)  C.P.  264. 
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came  to  the  resolation,  in  pnrBnanoe  of 
which  the  illegal  act  was  done,  a  question 
of  some  difficulty  arises.  It  is  said  that 
the  resolution  having  been  afterwards 
embodied  in  the  order  signed  by  the 
clerk,  became  a  corporate  act  of  the  high- 
way  board,  and  that  no  personal  liabifity 
of  the  members  could  arise  upon  it.  We 
were  referred  to  many  authorities  to 
shew  that  in  respect  of  corporate  acts 
the  individual  members  of  the  corpora- 
tion cannot  be  sued — The  Attomey-Oene' 
ral  V.  ths  Mayor,  ^c,  of  Liverpool  (12)  ; 
The  Attorney-General  v.  Retford  (13). 
There  is,  indeed,  an  express  provision  to 
this  effect  as  regards  the  members  of  the 
highway  board,  but  it  is  expressly  limited 
to  law^  acts  of  the  board  in  sect.  9, 
sub-section  6  of  the  Highway  Act,  25  & 
26  Vict.  c.  61 ;  and  it  is  clear  that  this 
is  so  when  the  corporate  acts  are  such  as 
the  corporate  body  is  qualified  to  per- 
form,  and  the  resolutions  and  acts  of  the 
members  are  only  introductory  to  the 
corporate  body  acting  in  the  matter.  But 
it  is  equally  clear  that  when  the  acts  are 
such  as  the  corporate  body  is  not  by  law 
qualified  to  do,  and  the  corporate  body, 
if  they  pretend  to  do  it,  are  acting  ultra 
vires,  then  the  mere  fact  of  giving  a  cor- 
porate form  to  the  act  does  not  prevent 
it  from  being  the  act  of  those  who  cause 
it  to  be  done.  It  seems  plain  that  in 
such  a  case  the  individuals  and  not  the 
corporation  really  do  the  act,  and  no  au- 
thority is  needed  for  the  conclusion.  But 
the  case  of  Taylor  v.  The  Jhdwich  Hospital 
(14)  and  The  Kivg  v.  Watson  (3)  may 
be  referred  to  in  support  of  it.  And  in 
this  case,  unless  the  letter  of  the  30th  of 
November  prevents  it  from  being  the  act 
of  the  individual,  it  certainly  was  so  in 
point  of  fact,  for  the  defendant,  Wickett, 
swears  in  answer  to  the  interrogatories, 
that  he  removed  the  locks  by  the  direc- 
tion of  the  board,  given  at  the  meeting, 
that  is,  of  the  29th  of  November.  In  the 
case  of  Poulton  v.  The  London  and  South 
Western  Railway  Company  (5),  and  par- 
ticularly the  judgment  of  Blackburn,  J., 
the  difference  is  clearly  pointed  out  be- 

(12)  1  Myl.  &Cr.  171. 

(13)  3  Myl.  &  Cr.  484. 

(14)  1  P.  Wms.  666. 


tween  acts  which  are  properly  corporate 
acts  and  acts  which  are  not,  as  affeoiing 
the  liability  of  the  corporation. 

The  question  in  the  present  case,  there* 
fore,  is  whether  the  act  of  causing  the 
locks  to  be  removed  is  one  of  those  acts 
for  which  the  corporate  body  is  oonsti- 
tuted  or  not.  It  appears  to  us  that  it  is 
not  one  of  those  acta.  Now  the  highway 
board  have  authority  to  do  what  the  but* 
veyor  would  do  under  the  previous  Act. 
They  have  all  the  powers,  rights,  duties, 
liabilities,  capacities  and  incapacities  of 
the  surveyor  (section  11),  and  are  to  be 
deemed  successors  to  the  surveyor  (sec- 
tion 43,  sub-section  3).  It  might  be  suf- 
ficient to  say  that  in  the  case  of  a  dis- 
puted footway  the  order  to  remove  an 
obstruction  could  only  follow  upon  some- 
thing like  a  judicial  act  of  the  surveyor 
in  determining  whether  there  was  or  was 
not  a  public  footpath,  and  he  has  no  au- 
thority whatever  to  act  judiciallj  in  such 
a  matter. 

But  a  reference  to  the  sections  of  the 
previous  Act  would  shew  that  the  sur- 
veyor had  no  such  power  of  removal. 
Section  72  of  5  <&  6  WiU.  4.  c.  50,  does 
not  apply  at  all,  and  section  78  only 
enables  the  surveyor  to  remove  any  ob- 
struction after  he  has  obtained  the  order 
of  a  justice.  In  like  manner  the  power 
of  a  surveyor  to  remove  encroachments 
is  founded  upon  a  conviction  under  sec- 
tion 69 — Keajie  v.  Reynolds  (15). 

In  reality  the  right  of  a  person  to  take 
the  law  into  his  hands,  and  use  force  to 
remove  an  obstruction,  is  founded  upon 
this,  that  he  is  at  the  time  nsix^  the 
highway  (as  he  is  entitled  to  do),  and  as 
he  cannot  use  it  without  removing  the  ob- 
struction, he  is  justified  in  doing  so,  and 
the  precedents  in  pleading  put  it  on  that 
ground.  There  is  no  right  to  remove  the 
obstruction  as  a  retaliation  upon  the  per- 
son  who  has  put  it  there.  But  a  corpo- 
rate body  who  orders  the  removal,  and 
so  uses  force  in  determining  a  legal  right, 
is  in  a  different  position.  They  do  not 
want  to  use  the  road,  and  have  not  the 
justification  of  necessity  in  the  exercise 
of  a  legal  right ;  they  can  only  justify  it 
on  the  ground  that  they  have  come  to 

(15)  2  E.  &  B.  748. 
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the  defcerminaiion  that  the  obstrnction  is 
illegal  and  ought  to  be  removed,  and 
they  are  tlot  authorised  to  enter  upon 
Bach  an  enquiry,  or  form  such  a  conclu- 
sion. It  is  the  province  of  the  justice  to 
whom  an  application  may  be  made  to 
form  such  a  conclusion. 

The  effect  of  holding  that  such  a  body 
as  the  highway  board  were  competent  in 
their  corporate  capacity  to  commit  such 
an  act  of  trespass  as  the  one  complained 
of  in  this  case,  would  be  that,  whenever 
the  trespass  was  illegal,  and  redress  was 
liad,  the  persons  who  had  really  caused 
th.Q  trespass  would  not  be  responsible,  and 
t;he  damages  would  be  paid  out  of  funds 
'^hioh  ought  to  be  applied  in  maintaining 
tihe  roads,  and  the  persons  eventually  re- 
sponsible would  be  the  ratepayers,  and 
among  them  perhaps  the  persons  entitled 
"to   redi'ess,  and  to  whom  the  damages 
"^^ere  to  be  paid.     And  thus  the  members 
of  the  highway  board  would    acquire  a 
power  to  divert  and  waste  the  funds  cn- 
'fcmsted  to  them  for  public  purposes,  by 
proceedings  which    might    originate  in 
zeeling^  which  it  would  be  most  inconve- 
nient to  enquire  into.     Sections  from  17 
to  19  shew  what  the  office  of  the  highway 
Iward  is,  and  that  it  is  a  corporation  for 
«t  particular  purpose  to  do  what  is  neces- 
sary to  keep  the  highways  in  repair.  And 
iihe  provision  in  section  18,  as  to  certain 
coets  resulting  from  applications  to  jus- 
idces  being  regarded  as  costs  of  the  board 
in  repairing  the  highway  and  paid  accord- 
ingly, shews  conclusively,  to  our  minds, 
that  the  damages  and  costs  of  defending 
an  action  of  trespass  such  as  the  present, 
could  not  be  cos1»  of  the  board  or  in  any 
i?7ay  chargeable  upon  the  parishes  forming 
the  board,  or  eiiher  of  them.     It  would 
appear  to  be  only  right  if  such  damages 
and  costs  were  payable  at  all,  that  they 
should  be  paid  by  the  parish  in  which 
the  road  is  situate,  like  the  expense  of 
Tepairing  the  road.     And  yet  the  persons 
who  ordered  the  trespass  might  be  the 
persons  representing  the  other  parishes  in 
the  district  and  not  the  parish  where  the 
road  is  situate ;  and  what  a  strange  state 
of  things  this  would  introduce.     Section 
20  provides  that  there  shall  be  a  district 
fond,  and  that  the  salaries  of  the  officers 
of  each  parish,  and  all  expenses  incurred 


by  the  highway  board  for  the  common 
use  and  benefit  of  all  the  parishes  in  the 
district,  shall  ba  paid  out  of  the  district 
fund.  This  could  not  include  the  dam- 
ages and  costs,  and  they  could  not  come 
out  of  the  district  fund.  The  section 
goes  on  to  provide  that  the  expense  of 
keeping  in  repair  the  highways  of  each 
parish,  and  all  other  expenses  in  relation 
to  such  highways,  shall  be  a  separate 
charge  on  each  parish.  It  would  certainly 
seem  strange  if  the  highway  board  had 
the  power  by  a  resolution  of  throwing 
upon  a  particular  parish  such  a  charge  as 
that  of  paying  the  damages  and  costs  of 
an  action  like  the  present ;  and  unless  they 
could  do  so,  there  would  be  no  fund  out 
of  which  the  damages  and  costs  could  be 
paid.  When  the  parish  denies  the  obli- 
gation to  repair,  section  19  points  out  the 
course  to  be  pursued. 

It  appears  to  us  that  it  is  not  the  pro- 
vince of  the  highway  board  to  contest  the 
question,  whether  a  particular  way  is  a 
public  highway  or  not,  as  the  members 
of  the  board  chose  to  do  by  the  resolution 
set  forth  at  the  beginning  of  this  case. 

For  the  above  reasons,  we  think  that, 
as  the  plaintiff  was  nonsuited,  there  ought 
to  be  a  new  trial  in  this  case. 

Kelly,  C.B.— The  Highway  Board  of 
the  district  of  Camelford,  in  Cornwall,  con- 
stituted and  incorporated  under  section  9 
and  other  sections  of  the  25  &  26  Vict.  c.  61, 
upon  the  complaint  of  the  churchwarden  of 
the  parish  of  Minster,  that  a  highway  in 
that  parish  and  within  the  district  had  been 
obstructed  by  a  locked  gate  thrown  across 
it  (as  was  alleged  contrary  to  the  statute), 
at  a  corporate  meeting  duly  convened 
and  held  according  to  the  Act,  having 
investigated  the  matter  of  the  complaint, 
came  to  the  following  resolution  which 
was  then  and  there  entered  in  the 
minutes  —  "  Resolved  that  the  board 
having  heard  the  complainant,  and  the 
defendant,  Mr.  Mill  "  (the  plaintiff  in  this 
action),  **and  their  witnesses  as  well  as 
Mr.  White  (the  defendant's  attorney), 
is  of  opinion  that  the  road  leading  from 
Boscastle  by  the  Wellington  Hotel  through 
Crapps*  Park  is  a  public  road,  and  that 
therefore  Mr.  Mill,  the  tenant,  and  Miss 
Helyer,  the  owner  of  the  land  through 
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which  it  passes,  be  served  with  notices 
to  remove  the  obstruction  they  have 
created,  and  if  the  same  be  not  removed  on 
or  before  six  o'clock  of  the  31st  inst.,  the 
district  surveyor  remove  the  same  (16)." 

These  notices  having  been  given  and 
disregarded,  and  the  resolution  being 
notified  to  Wickett,  the  district  surveyor, 
an  order  of  the  board,  signed  by  their 
clerk,  forthwith  to  remove  the  obstruc- 
tion, was  duly  served  upon  him,  and  he 
proceeded  in  obedience  to  the  order  to 
remove  the  lock  from  the  gate,  which 
was  the  trespass  complained  of  in  this 
action. 

Two  questions  arise  upon  this  case. 
The  first  is,  whether  this  action  is  main- 
tainable, not  against  the  highway  board 
in  their  corporate  character,  but  against 
the  individual  members  of  the  board  who 
were  present  at  the  meeting,  and  one  of 
whom  moved  and  another  seconded  the 
resolution ;  and  I  am  of  opinion  that  it 
is  not. 

The  making  of  the  resolution  was  a 
corporate  act,  done  at  a  corporate  meet- 
ing, convened  and  held  in  strict  conformity 
to  the  Act  of  Parliament.  No  one  mem- 
ber of  the  board  assumed  to  exercise,  or 
did  exercise  any  personal  authority  or 
power.  The  resolution  was  the  act  of  the 
corporation,  and  consisted  of  the  minute 
made  at  the  meeting  according  to  the  Act 
of  Parliament,  signed  by  the  chairman, 
and  by  the  statute  receivable  in  evidence 
without  further  proof. 

I  conceive  it  to  be  settled  law  that  no 
action  lies  against  the  individual  members 
of  a  corporation  for  a  corporate  act  done 
by  the  corporation  in  its  corporate  capa- 
city, unless  the  act  be  mahciously  done 
by  the  individuals  charged,  and  the  cor- 
porate name  be  used  as  a  mere  colour  for 
the  malicious  act;  or  unless  the  act  is 
ultra  vires ^  and  is  not  and  cannot  be,  in 
contemplation  of  law,  a  corporate  act 
at  all. 

In  Harman  v.  Taj)pendeii  (17),  the 
free  fishermen  of  Faversham,  a  corporate 
body,  at  a  corporate  meeting  made  an 
order    of    amotion   or   disfranchisement 


against  the  plaintiff,  a  free  fisherman  and 
a  member  of  the  corporation,  upon  which 
the  plaintiff  brought  his  action  for  da» 
mages  against  the  six  individual  corpor- 
ators who  had  made'the  order,  and  it  was 
objected — *^  That  no  action  would  lie  to 
recover  damages  against  individuals  for 
acts  done  in  their  corporate  capa(dfy; 
and  that  non  co^istat,  but  that  all  or  some 
of  the  defendants  might  have  voted  against 
the  order  of  amotion." 

When  the  case  came  before  the  Conrt 
upon  a  motion  to  enter  a  nonsuit  or  in 
arrest  of  judgment,  the  Court  intimated 
very  strong  doubts  on  this  ground,  how 
far  the  defendants  were  answerable  in 
damages  in  their  private  character  for  acts 
done  by  them  in  their  corporate  capacity, 
and  Lord  Kenyon,  C.  J.,  said  that  he  en- 
tertained considerable  doubt  notwith- 
standing what  was  said  in  Rich  v.  PtUcing^ 
ion  (18),  and  The  Kingy.  Bipon  (19),  aim 
added  that  he  had  many  years  ago  moved 
for  a  mandamus  to  the  Master  and  Fel- 
lows of  Wadham  College  to  compel  them 
to  put  the  college  seal  to  a  retnm  which 
they  were  required  to  make  and  to  which 
Dr.  Windham,  the  master,  had  great  ob- 
jection with  respect  to  the  fitcts  agreed 
upon  by  a  majority  to  be  returned,  con- 
ceiving that  he  should  thereby  make  him- 
self individually  liable  to  the  conse- 
quences ;  but  Lord  Mansfield  overcame  his 
difficulty  by  an  explicit  declaration  that 
what  he  thus  did  in  his  corporate  capacity 
could  not  hurt  him  in  his  individuiu 
character.  Lawrence,  J.,  expressed  the 
same  doubt,  and  finally  on  cause  being 
shewn,  the  Court  held  that  without  proof 
of  malice  the  action  was  not  maintainable, 
and  the  rule  was  discharged.  See  also 
Veutrisy  351,  and  The  King  v.  Windham 
(20),  the  case  alluded  to  by  Lord  Kenyon. 

It  is  true  that  where  in£viduals  make  a 
pretended  corporate  Act  a  cloak  for  a 
malicious  libel  or  a  libel  on  the  adminis- 
tration of  justice,  the  Court  will  grant  a 
criminal  information  as  in  The  King  v. 
Watson  (3).  But  an  individual  corpor- 
ator is  no  more  liable  for  a  tort  com- 
mitted in  his  corporate  capacity  than  for 


(16)  This  meetiDg  appears  to  have  been  held  on 
"  MJkagaat,  1872. 


(18)  Capth.  171. 

(19)  1  Ld.  Haym.  563. 

(20)  Cowp.  877. 
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a  debt  doe  by  the  corporation.     In  either 

case  I  am  of  opinion  that  the  action  mnst 

be  brought  against  the  corporation  in  its 

corporate  character  and  not  against  an 

individual  member  who  like  Dr.  Wind- 

liam  in  the  Wadham  College  case  may 

liave  been  opposed  to  the  Act  in  respect 

of  wbich  the  action  may  be  brought.     It 

'was  indeed  once  imagined,    though  on 

Tery    technical    grounds,    that    trespass 

'wonld  not  lie  against  a  corporation ;  and 

it  is  so  stated  in  Comyn's  Digest,  Fran- 

cbises  F  (20).     But,  besides  that  many 

authorities  are  to  be  found  in  the  year 

lxx>ks  to  the  contnuy,  the  law  is  now 

iprell  settled  that  upon  any  tortious  act 

committed  by  a  corporation  or  under  its 

mathority   or  by  its  direction  trover  or 

trespass  is  maintainable. 

In  Yarboraugh  y.  The  Bank  of  England 
(21),  the  plaintiff  recovered  in  trover  for 
the  unlawful  detention  by  a  clerk  in  the 
bank  under  its  authorify,  of  a  Bank  of 
JSngknd  note.     Can  it  be  contended  that 
an  action  could  have    been  maintained 
against  one  of  the  directors  of  the  Bank 
cf  Kngland  who  might  have  been  present 
at  the  resolution  Uiat  the  clerk  be  di- 
TTBCted  to  detain  the  note  ?     In  Smith  v. 
The  Birmingham  and  Siafordshire    Gas 
lAgkt  Ccmpany   (22),   trover  was  held 
maintainable  against  tiie  company  (a  oor« 
l^ankkm)  for  the  wrongful  seizure  of  a 
enantiij  of  furniture  by  a  bailiff  xmder 
-tiieir  antfaofrity.     And  in  Maund  v.  The 
MonmoMiJUkire  and    Siafordshire    Canal 
Company  (23),  the  plaintiff  recovered  in 
trespass  for  the  seizing  and  converting 
under  the  orders  of  the  defendants  of 
certain  baiges  and  a  quantity  of  ooaL    It 
was  never  suggested  that  in  either  of 
tiiese  cases  the  action  should  have  been 
brought    against   the    individuals    who 
hi^ipened  to  be  present  when  the  act  in 
question  was  ordered  to  be  done.     I  can- 
not doobt^  therefore,   that    this   action 
ought  to  have  been  brought  against  the 
boitfd ;  and  all  these  decisions  are  uni- 
form to  shew  that  it  would  have  been 
maintaxnable.     The  mischief  and  inoon- 
vemenoe  that  would  result  if  the  oon- 


(21)  IS  EMt  a. 
23)  1  Ad.acE.$2€;  ^c  ZLkw  J.Uep.  (yji.) 

165. 
(2S)  2  DovL  H^  US. 
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trary  were  held  to  be  law  are  great  and 
obvious.  If  judgment  be  recovered 
against  these  defendants,  execution  might 
issue  for  the  whole  amount  of  damages 
and  costs  against  any  one  among  them ; 
and  he  would  have  no  remedy  for  contri- 
bution against  the  rest,  nor,  as  it  should 
seem  upon  the  facts  of  the  case,  for  in- 
demnity against  the  corporation,  and  it 
is  at  least  doubtful  whether  the  board 
would  have  a  legal  right  to  indemnify 
him  out  of  the  funds  which  come  to  their 
hands  under  the  Act  of  Parliament.  On 
the  other  hand  if  the  action  had  been 
brought  against  the  board  and  judgment 
obtained  against  them  they  may  pay  the 
damages  and  costs  out  of  the  funds  which 
they  are  enabled  to  provide  for  the 
various  purposes  of  the  Act  by  sections 
20  and  21  and  others. 

It  was  argued  that  no  action  could  be 
maintained  against  the  board  on  the 
ground  that  the  resolution  and  the  order 
to  the  surveyor  were  tdira  vires.  But  I 
apprehend  that  this  is  a  misapplication  of 
the  term  ultra  vires. 

If  the  board  by  resolution  or  otherwise 
had  accepted  a  bill  of  exchange,  directing 
their  clerk  or  other  officer  to  write  their 
corporate  name  or  title  across  a  bill  drawn 
upon  them  for  a  debt,  this  would  have 
been  uUra  vires^  and  no  holder  of  the  ac- 
ceptance could  recover  the  amount  against 
them.  It  would  have  been  void  upon  tlie 
face  of  it ;  and  it  is  immaterial  to  con- 
sider whether  the  individuals  who  had 
written  or  authorised  the  acoeptanoe 
would  have  been  liable  to  any,  and,  if 
any,  to  what  action  at  the  suit  of  a 
holder  for  value.  But  it  is  otherwiee 
with  an  act  merely  unlawfol  or  unautho- 
rised, as  a  trespass  or  the  conversion  of 
a  chattel.  If  such  an  act  was  to  be 
deemed  uKra  vires,  and  therefore  no  action 
would  lie  against  the  corporate  body  by 
whom  it  had  been  authorised,  rt  is  ^ear 
that  a  corporation  would  not  be  liable  for 
any  tort  at  all  committed  or  amborised 
by  them ;  and  the  decisions  above  cited 
would  be  contrarv  to  law.  Two 
only  have  been  cited  which  seem  to 
upon  this  question  aeainst  tbe  defE^dants, 
but  the  first,  Pouli-:n  v.  77. f  L^.^o:fi  and 
ScnUh  Wester.i  Rs-nipav  Oym^an^  (5) 
merely  shews  that  there  if  lio  implied 
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authority  by  a  railway  company  to  their 
Bervantfi  to  do  an  illegal  act.  But  here 
no  question  arises  upon  an  implied  autho- 
rity ;  for  this  board  have  expressly  autho- 
rised and  commanded  the  surveyor  to  do 
the  act  complained  of.  On  the  other  hand, 
in  the  Dulwich  College  Case  (^Taylor  v. 
Duhvich  Hospital)  (14),  the  constitu- 
tion of  the  college  requiring  that  leases 
granted  should  be  at  a  rack  rent,  the 
contract  for  a  lease  not  at  a  rack  rent 
was  ultra  vires  and  not  binding  on  the 
corporate  body;  and  so  if  the  plaintiff 
had  been  entitled  to  the  relief  prayed, 
it  would  have  been  granted  against  the 
indviduals  who  had  executed  an  instru- 
ment in  the  form  of  a  corporate  act,  but 
which  being  ultra  vires  was  absolutely 
void. 

The  remaining  question  is  whether 
Wickett,  the  surveyor,  is  liable  to  this 
action.  The  general  rule  no  doubt  is  that 
one  who  does  an  unlawful  act  cannot  jus- 
tify himself  by  pleading  the  authority  or 
direction  of  another.  But  here  the  sur- 
veyor is  a  public  officer  charged  with  the 
performance  of  various  public  duties,  and 
bound  by  the  express  words  of  an  Act  of 
Parliament  to  obey  the  orders  of  the 
highway  board;  the  board  themselves 
being  a  public  body  incorporated  for 
public  purposes  and  having  public  duties 
to  perform,  and  who  in  ordering  their 
surveyor  to  remove  the  obstruction  in 
question  have  acted  hona  fide^  and  within 
the  general  scope  of  their  duties  and 
authority  under  the  Act  of  Parliament. 

To  determine  this  question  we  must 
first  consider  the  provisions  of  the  Act. 
By  section  17,  "  The  highway  board  shall 
maintain  in  good  repair  the  highways 
within  their  district."  And  it  "shall  be 
the  duty  of  the  district  surveyor  to  sub- 
mit to  the  board  an  estimate  of  the 
expenses  likely  to  be  incurred  during  the 
ensuing  year  for  maintaining  and  keeping 
in  repair  the  highways  in  each  parish 
within  the  district."  And  by  section  16, 
"The  district  surveyor  shall  act  as  the 
agent  of  the  board  in  carrying  into  effect 
all  the  duties  by  this  Act  required  to  be 
carried  into  effect  or  to  be  performed  by 
the  board ;  and  ho  shall  in  all  respects 
conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties.     And    the    as- 


sistant  surveyor,  if  any,  shall  perform 
such  duties  as  the  board  may  require 
under  the  direction  of  the  district  sur- 
veyor." And  then  there  are  further  pro- 
visions already  referred  to,  enabling  the 
board  to  obtain  funds  for  the  performanoe  « 
of  their  duties  and  the  carrying  of  the  4 
Act  into  execution. 

Now  where  all  the  public  highways  in  ,m, 
any  district  are  well  known  and  asoer--^ 
tamed,  no  difficulty  can  arise  in  the 
cution  of  the  Act,  The  surveyor  insi 
them,  and  observes  their  condition^K-^ 
he  makes  his  estimate  of  the  expense  ot'<^ 
repairing  and  keeping  them  in  repaiiELi 
during  the  ensuing  year,  and  deliyers  i^-^ 
to  the  board,  who  thereupon  direct  hitrf^ 
to  effect  the  repairs  from  time  to  tam^LC 
accordingly,  and  he  obeys  their  directiona^Li 
But  where,  as  here,  he  finds  a  highwa^«jB 
which  requires  or  will  shortly  require 
be  repaii^,  but  the  owner  of  the  laiwu 
gives  him  notice  that  the  land  is  his 
vate  property  and  is  no  highway  at 
what  is  the  course  to  be  pursued  P 
may  suppose  tliat  upon  his 
an  order  has  been  given  to  him  to 
the  highway,  and  when  he  proceeds 
do  so,  he  finds  a  locked  gate  thrown 
it,  and  he  makes  a  report  to  that 
to  the  board.  They,  the  board, 
communicating  with  the  owner  of 
land,  and  finding  that  the  question 
raised  and  must  be  determined — high^ 
or  no  highway — ^must  next  consider 
this  may  most  conveniently  be  d< 
They  may  indict  the  landowner  for 
obstruction,  or  they  may  do  as  they 
done  here.  They  may  give  him.  nc 
to  remove  the  obstruction,  and  in  d( 
of  his  doing  so,  that  they  will  remo^ 
themselves,  and  that  he  may  tiy 
question  by  bringing  an  action  of 
pass  against  them.  They  accoi 
come  to  the  resolution  they  have  m. 
and  they  give  the  order  in  quesla* 
the  surveyor,  and  he  in  obedience 
removes  the  locks.  If  an  action  be  '^^hm 
brought  against  the  board,  they  plea^Z.  the 
highway,  or  defend  under  the  geKsen/ 
issue  by  statute,  and  the  qnestio>:zx  ia 
settled  by  the  verdict  of  a  jury,  anci  m 
difficulty  arises.  But  if  the  law  be  iiat 
the  landowner  may  select  the  BwrYejoTta 
a  defendant,  in    what  condition  is  lie 
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iP  The  board  have  ordered  him 
hob  the  necessary  repairs,  and  for 
inrpose  to  remove  the  obstmction. 
dks  to  the  statute,  and  he  finds  that 
ignage  is  imperative — "  He  shall  in 
meets  conform  to  the  orders  of  the 
f  and  '^  act  as  the  agent  of  the 
"  in  carrying  the  Act  into  effect. 
has  no  means  of  ascertaining  before 
or  without  the  verdict  of  a  jury, 
ler  there  is  a  highway  or  no^  nor 
the  board  themselves ;  He  must 
bre  at  the  risk  of  absolute  ruin  obey 
?der  as  required  by  the  Act,  or  he 
refuse  obedience ;  in  other  words  he 
disobey  the  order  whenever  a  high- 
is  in  dispute.  The  board  cannot 
lelves  in  their  own  persons  remove 
bstruction  any  more  than  they  can 
*  the  highway.  They  must,  there- 
nther  instruct  their  surveyor  to  act 
sir  behalf,  or  resort  to  some  other 
,  as  by  indictment,  of  raising  the 
ion,  and  if  a  public  highway  be  es- 
hed,  perform  their  duty  by  putting 
)  repair. 

n  not  aware  of  any  direct  authority 
erence  to  this  Act  of  Parliament. 
there  are  cases  which  establish  a 
pie  within  which  I  think  this  case 
je  well  decided. 

Buron  v.  Denman  (24)  it  was  held 
*rke,  B.,  after  consulting  the  other 
«  of  the  Exchequer,  that  where  a 
officer  had  committed  a  series  of 
ksses  for  which  he  was  personally 
to  an  action  for  damages,  but  the 
1  had  afterwards  ratified  his  acts, 
itification  was  equivalent  to  a  prior 
and,  and  the  action  against  him 
not  be  maintained.  Baron  Parke 
If  had  some  doubts  whether  the 
ation  had  that  effect,  but  the  Judges, 
ling  Baron  Parke,  were  unanimous 
he  defendant  whose  duty  it  was  to 
he  commands  of  the  Grown  could 
)  made  personally  responsible  in  an 
.  for  the  acts  done  in  obedience  to 
command.  In  Andrews  v.  Harris 
^Uham  (10),  the  clerk  of  a  Court  of 
)st8  whose  duty  it  was  to  issue  war- 
or  writs  of  execution  at  the  orders 
)  Commissioners  having  mistaken 

(24)  2  Ezch.  Bep.  167. 
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theefiSBot  of  an  order,  issued  a  precept 
without  authority  under  which  the  plain- 
tiff was  takeh  in  execution,  and  he  was 
held  liable  in  trespass  accordingly.  But 
it  was  also  held  that  Witham,  the  other 
defendant,  one  of  the  Serjeants  of  the 
Courts  and  to  whom  the  warrant  was 
directed,  and  who  actually  made  the 
arrest,  was  not  liable  to  the  action  on  the 
ground  ''  that  he  was  a  ministerial  officer 
of  the  commissioners  bound  to  execute 
their  warrants  and  having  no  means 
whatever  of  ascertaining  whether  they 
issue  upon  valid  judgpnents  or  are 
otherwise  sustainable  or  not."  It  was 
further  observed  by  the  Courts  that  there 
would  be  somethii^  very  unreasonable  in 
the  law,  if  it  placed  him  in  the  position 
of  being  punishable  by  the  Court  for  dis- 
obedience, and  at  the  same  time  suable  by 
the  party  for  obedience  to  the  warrant, 
and  that  "  as  the  subject  matter  of  this 
suit  was  within  the  general  jurisdiction 
of  the  commissioners,  and  the  warrant 
appeared  to  have  been  regularly  issued," 
the  defendant  Witham  was  not  liable. 
It  appears  to  me  that  in  this  case  the  sur* 
veyor  was  in  the  exact  position  of  Witham 
in  the  case  cited. 

Dews  V.  Biley  (11)  was  a  similar  case. 
There  a  void  order  of  commitment  had 
been  made  by  a  County  Court  under 
which  the  clerk  of  the  Court  made  out  a 
warrant  of  commitment,  and  the  plaintiff 
was  arrested  by  a  bailiff  under  that  war- 
rant. It  was  held  that  the  action  was 
not  maintainable,  and  the  Court  observed 
that  ''  the  clerk  was  a  mere  ministerial 
officer  to  carry  into  effect  the  order  of  the 
Judge,  and  cannot  be  liable  in  trespass 
for  the  mere  performance  of  the  duty  cast 
upon  him  by  the  express  language  of  the 
Act  of  Parliament." 

And  in  Kecme  v.  Reynolds  (15),  where 
trespass  was  brought  for  pulling  down  a 
cottage,  which  three  magistrates  had  ad* 
judg^  to  be  an  encroachment  within 
fifteen  feet  of  the  centre  of  a  hiffhwayi 
and  convicted  the  plaintiff  of  having 
made  the  encroachment,  and  the  defend- 
ant, who  was  surveyor  of  the  highways, 
had  pulled  down  the  cottage  in  the  sup- 
posea  execution  of  the  Act  S  &  6  Will.  4. 
c.  50,  it  appeared  that  the  conviction  was 
void,  the  way  never  having  been  repaired 
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with  stones  or  otherwise.  But  the  Court 
held  that  the  defendant  was  not  liable  to 
the  action,  **on  the  principle  that  the 
surveyor  acted  in  obedience  to  the  judg- 
ment of  a  Court  of  competent  jurisdic- 
tion, which  he  was  bound  to  execute." 

It  is  true  that  in  most  of  these  cases 
the  defendants  who  were  held  irrespon- 
sible were  bailiffs  or  other  officers  acting 
in  obedience  or  supposed  obedience  to  the 
order  of  a  Court  or  some  legal  tribunal 
made  in  the  course  of  the  administration 
of  justice.  But  here  also,  as  in  all  these 
cases,  the  surveyor  is  a  mere  ministerial 
officer  bound  by  the  express  words  of  an 
Act  of  Parliament  to  obey  the  orders  of  the 
board,  and  having  no  means  of  knowing 
or  ascertaining  whether  such  orders  were 
valid  and  lawful  or  otherwise ;  and  the 
board  itself  is  a  public  body,  having  pub- 
lic duties  to  perform,  and  created  and  in- 
corporated for  public  purposes.  I  know 
not,  therefore,  why  this  officer  should  not 
be  protected  by  law  as  well  as  the  sub- 
ordinate officers  of  a  Court  of  justice. 

It  appears  to  me,  therefore,  upon  the 
whole  case,  that  the  defendants  have 
acted  throughout  strictly  within  the 
scope  of  their  authority  and  their  duty. 
A  complaint  is  made  to  the  board  that  a 
highway  is  unlawfully  obstructed.  Upon 
investigating  the  case  they  find  that  an 
obstruction  exists,  but  that  it  is  disputed 
whether  the  spot  is  a  public  highway  or 
not.  Upon  farther  inquiry  they  are  ad- 
vised and  believe  that  it  is  a  highway, 
and  therefore  that  it  is  their  duty  to  keep 
it  in  repair  and  free  from  obstructions. 
There  are  two  modes  in  which  this  ques- 
tion, whether  a  public  highway  or  not, 
may  be  raised  and  determined — by  indict- 
ment and  by  action.  They  think,  and  I 
may  venture  to  add,  I  think  also,  that  an 
action  is  preferable  to  an  indictment,  in- 
asmuch as  in  a  civil  action  points  may  be 
reserved,  a  motion  made  for  a  new  trial, 
and  appeals  facilitated.  They  determine 
to  try  the  question  in  that  form  accord- 
ingly. They  give  notice  to  the  parties 
interested  to  remove  the  obstruction,  and 
as  it  is  still  persisted  in,  and  the  opposite 
parties  are  resolved  to  try  the  question, 
they  hold  a  meeting  and  make  the  order 
in  question,  and  it  is  executed ;  and  we  are 
now  called  upon  to  decide  whether  this 


action,  in  which  a  controversy  1)etween 
the  board,  on  behalf  of  the  pablio,  'and 
the  owner  of  the  land  is  to  be  settled, 
may  be  brought  against  individuals  who 
have  acted,  as  they  believe,  in  the  strict 
performance  of  their  duiy,  in  holding  and 
attending  a  meeting,  and  resolving  in 
their  corporate  charsicter  that  the  neces- 
sary steps  shall  be  taken,  and  who  may     ^ 
possess  no  funds  or  means  to  meet  the   ^ 
expenses  of  the  suit^  or  to  pay  damages  ^ 
or  costs,  or  against  the  board  who  are  ^ 
charged  with  the  duties  and  entni8ted..E 
with  the  powers  and  provided  with 
funds  necessary  to  the  management  of 
the  highways  within  the  district,  and 
the  carrying  of  all  the  purposes  of  th< 
Act  into  execution.     The  question  as  ~ 
tween  the  surveyor  and  the  board  is  ot^ 
equal  importance,  and  is  open  in  man] 
respects  to  the  same  consideration. 

I  think,  therefore,  and  for  the  reasons 
have  assigned,  that  the  action  should  ha^ 
been  brought  against  the  board,  and 
this  action  is  not  maintainable. 

Bule  ahsoluie. 


Attorneys — ^Pattiaoo,  Wigg    &  Co.,  agents 
White  &  Dingley,  Lannceston,   for  plaini 
Coode,  Kingdon  &  Cotton,  agents  for   C. 
Hawkor,  Boecastlo,  for  defendants. 


[IN  THE  HOUSE  OF  LOBDS.] 
1874.       1  THE  COMMISSIONERS  OF 

March  26.  j        eevbkub  v.  hasrisok. 

Succession  Duty — 16  ^  V?  Vtd.  c. 
ss,  15,  38 — AnnuUaiU  succeeding  to 
on  which  his  Annuity  is  charged — . 
ance  of  Deductions  in  respect  of  the 
nuity — Power  of  the  House  of 
overrule  a  prior  Decision  of  its  own. 

Where  a  person  in  possession  ofproj^^'^ 
as  t&nant  for  his  life  joins  with  the  |>n-^^3W» 
'next  entitled  as  tena/nt  in  taU  and  o^^sm 
the  entaily  reserving  a  joint  power  of    ^ 
pointment  over  the  estate^  ahd  by  meam^^ 
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ihcU  power  aetUes  an  amnuity  upon  the 
tenant  in  tail  for  their  joint  lives,  and  the 
tenant  for  life  afterwards  dies  the  tenant-in 
tail  being  alive,  the  value  of  that  annmty 
must  be  taken  and.  allowed  as  a  deduction,. 
binder  the  38^A  section  of  the  Act  of  1853, 
Jrom  the  value  of  the  succession  of  the 
tenant  in  tail  upon  which  duty  is  to  be 
jpaid. — So  held,  following  the  decisions  of 
thds  House  in  The  Attomej-Qeneral  v, 
Ijord  Brajbrooke,  and  The  Attomey-Ge- 
^neral  v,  Flojer. 

Decisions  of  the  House  of  Lords  upon 
^uesHons  of  law,  as  the  construction  of  sta* 
tutes,  and  especially  of  fiscal  Acts,  are  bind^ 
wg  upon  the  House  in  subsequent  cases. 

This  was  an  appeal  from  a  judgment 
of  the  Conrt  of  Exchequer  Chamber 
'which  had  afiSrmed  a  judgment  of  the 
Court  of  Exchequer  on  an  appeal  to  that 
Oourfc,  under  section  50  of  the  Succession 
Duty  Acty  1853,  from  an  assessment  made 
lay  the  Commissioners  of  Inland  Bevenue 
{ihe  appellants)  whereby  the  Commis* 
sioners,  in  assessing  the  duty  payable  by 
the  respondent  on  his  succession  to  real 
property  on  the  death  of  his  flEither,  re- 
fused to  make  any  allowance  in  respect 
of  an  annuity  of  400Z.  which  during  his 
:&ther'8  life  had  been  payable  to  him  out 
of  such  real  property  under  the  following 
circumstances : 

On  the  4th  of  April,  1862,  the  respond- 
ent being  the  next  remainderman  in  tail 
and  his  father  tenant  for  life  of  certain 
[hereditaments  under  a  will,  dated  the  5th 
of  March,  1842,  of  a  person  who  died  in 
1844,  the  father  and  son  by  a  disentailing 
deed,  duly  enrolled,  joined  in  conveying 
the  hereditaments  to  such  uses  as  they 
should  jointly  appoint,  and  in  default  of 
such  appointment  to  the  use  of  the  father 
for  life,  and  after  his  death  to  the  use  of 
the  respondent  in  fee. 

By  indenture  dated  the  28th  of  October, 
1863,  the  respondent  and  his  £%ther,  in 
exercise  of  the  power  reserved  in  the 
deed  of  the  4th  of  April,  1862,  appointed 
and  conveyed   the  hereditaments  com- 

?rised  in  that  deed  and  in  the  will  of 
842  to  the  use  that  the  respondent  should 
during  the  joint  lives  of  himself  and  his 
fisher  receive  out  of  the  rents  and  profits 
a  yearly  rent-charge  of  240J.,.  and,  in  th^ 


event  of  his  marrying  during  the  lifetime 
of  his  father,  a  further  rent-charge  of  160Z., 
making  rent-charges  to  the  aggregate 
amount  of  400Z.  a  year,  and  subject  there- 
to to  the  use  of  ilie  father  for  life,  and 
after  his  decease  to  the  use  of  the  re- 
spondent for  life,  and  after  his  decease  to 
certain  other  uses,  with  an  ultimate  re- 
mainder to  the  use  of  the  respondent  in 
fee. 

On  the  10th  of  January,  1866,  the  re- 
spondent married,  his  father  being  then 
alive,  and  thereupon  he  became  entitled  to 
receive,  and  he  did  thenceforth  during 
the  life  of  his  father  receive  out  of  the 
rents  and  profits  of  the  said  heredita- 
ments the  yearly  rent-charge  of  400Z. 

On  the  3rd  of  July,  1866,  the  respond- 
ent's father  died,  whereupon  the  re- 
spondent became  entitled  in  possession  to 
the  said  hereditaments,  and  the  rent- 
charge  of  400Z.  a  year  ceased  and  deter- 
mined. 

The  respondent  in  pursuance  of  the 
Succession  Duty  Act,  1853,  gave  notice 
to  the  appellants  of  his  succession  in  the 
said  hereditaments,  and  of  his  liability  to 
pay  duty,  and  he  claimed  that  in  assess- 
mg  such  duiy  an  allowance  of  385Z,  should 
be  made  in  respect  of  the  value  of  the 
rent-charge  of  400Z.  a  year  which  had 
ceased.  The  account  of  the  succession 
as  delivered  by  the  respondent  shewed 
that  the  total  gross  annual  value  of  the 
property  was  1,432Z.  12s,,  from  which  he 
claimed  a  deduction  for  repairs,  &o.j 
amounting  to  2461.  Os,  lOd.,  and  a  further 
deduction  of  385Z.  in  respect  of  the  rent- 
charge  of  400Z.  a  year.  The  Commis- 
sioners allowed  the  deduction  of  246Z.  Os. 
lOd,  for  repairs,  &o,,  but  they  refused  to 
allow  the  further  deduction  of  385Z.  in 
respect  of  the  rent-charge.  The  result 
was  that  they  estimated  the  net  annual 
value  of  the  succession  at  1,186/.  lis.  2d,,, 
and  as  the  value  of  an  annuity  of  that 
amount  for  a  life  aged  twenty-seven, 
which  was  the  age  of  the  respondent,  is 
19,901  Z.  16s,  7d.,  and  as  the  duty  payable 
by  the  respondent,  the  succession  being 
from  his  uncle,  was  at  the  rate  of  three 
per  cent.,  they  assessed  the  duty  to  be 
paid  by  him  for  his  succession  at  59  7Z.  1^. 
On  the  other  hand,  if  the  fuHher  deduc- 
tion claimed  by  the  respondent  of  the 
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S85I.  was  allowed  the  net  annual  value 
of  the  succession  would  be  8042.  lis,  2d, 
instead  of  1,186Z.  12«.  2d. ;  and  the  value 
thereof  for  a  life  aged  twenty-seven  would 
be  14,033^.  16^.  instead  of  19,9012. 16«.  7d. ; 
and  the  duty  payable  thereon  would  be 
421Z.  Os.  2d,  instead  of  597Z.  Is.  as  claimed 
by  the  Commissioners. 

Against  the  assessment  of  the  Com- 
missioners the  respondent  appealed  to  the 
Court  of  Exchequer,  and  that  Court  gave 
judgment  in  his  favour,  and  held  that  in 
assessing  the  duty  an  allowance  ought  to 
be  made  in  respect  of  the  rent-charge. 
This  judgment  having  been  affirmed  by 
the  Court  of  Exchequer  Chamber  the 
Commissioners  now  appealed  to  this 
House. 

The  Attomey^Oeneral  (Sir  John  Kars^ 
lake)  and  The  Solicitor-Qeneral  (Sir  B. 
Baggallay),  Finder  with  them,  for  the 
appellants. — The  judgments  of  the  Courts 
below  proceeded  entirely  on  the  cases  in 
this  House  of  Brayhroohe  v.  The  Attorney^ 
General  (1)  and  The  Attomey-Q&neral 
V.  Flayer  (2).  But  those  two  cases  have 
been  misunderstood.  For  in  Floyer*8 
Case  (2)  the  only  questions  argued  before 
this  House  were  as  to  the  rate  of  interest, 
and  although  in  that  case  the  decision  of 
the  House  did  allow  a  deduction  in 
respect  of  an  annuity  under  circumstances 
similar  to  those  in  the  present  case  it  did 
so  on  the  assumption  that  that  case  was 
governed  on  that  point  as  well  as  on  the 
question  of  the  rate  of  interest  by  Lord 
Brayhroohe* s  Case  (1).  But  this  was  an 
erroneous  assumption,  for  the  two  cases 
were  not  aUke.  In  Brayhroohe* s  Case  (1) 
the  re-settlement  had  been  made  before 
the  Act  came  into  operation,  whereas  in 
Floyer^s  Case  (2),  and  in  the  present  case, 
the  re-settlement  was  made  after  the 
commencement  of  the  Act.  And  the 
difference  is  this,  that  in  Lord  Bray^ 
hrooke*s  Case  (1),  ilie  annuity  having  been 
created  in  1850,  three  years  before  the 
passing  of  the  Act,  the  interest  of  the 
successor  had  in  fact  pro  tanto  ceased 


before  the  passing  of  the  Act  to  be  expec- 
tant on  his  father's  death,  and  had  become 
an  interest  in  possession,  and  consequently 
was  never  subject  to  duty.    Besides — 
the  decision  in  Brayhroohe* s  Case  (1)  may 
well  have  been  founded  on  the  15tii  sec- 
tion, the  annuity  being  treated  as  an  ac- 
celeration.    For  inasmuch  as  that  section 
expressly  declares  that  in  cases  of  acce- 
leration since  the  Act,  the  duiy  should  be 
payable  as  if  no  such  acceleration  had  taken 
place,  it  is  very  plain  by  implication  that 
m  cases  where  the  acceleration  happened 
before  the  passing  of  the  Act,  no  duty 
would  be  payable.     But  the  case  is  dif- 
ferent, where,    as  in  this  case    and  in 
Flayer's  Case  (2),  the  annuiiy  has  been 
created  after  the  commencement  of  the 
Act,  and  after  the  duty  has  attached  to 
the  whole  of  the  expectant  successor's 
interest.     With  regard  to  such  cases  the 
language  of  the  15m  section  is  cAeBr^  and 
i^  ''A^r  the  time   appointed  for  the 
commencement  of  the  Act,"  the  title  to 
the  succession  has  been  aooelerated  by 
the    surrender  or  extinction  of  a  prior 
interest,  in  all  such  cases  that  section 
provides  that  the  duty  shall  be  payable 
if  no  such  acceleration  had  tidiien 
And  although,  where  a  remainderman  is 
the  time  of  the  acceleration  of  his 
already  entitled  in  expectancy  to  a  su 
cession,  the  payment  of  the  duty  is  b 
section  20  postponed  until  he  becomi 
by  virtue  of   the  orig^inal    dispositio 
entitled  in  possession ;  he  cannot  by  an^ 
arrangement    with    the   tenant  for 
evade  the  payment  of  the  duty  thus  aH 
ready  become  chargeable.  It  thus  appeaiH 
that  the  decision  in  The  AUomey-'OeneT^ 
V.  Brayhroohe  (1)  is  therefore  folly 
able  of  justification.    And  the  case  of 
re  Michlethwaiie  (3)  was  decided  on 
same  principle,  the  annuity  in  that 
having  been  granted  in  1849.     But 
The  AUomeyMeneral  v.  Stbiharp  (4) 
Court  of  Exchequer  decided  in  a 
case  in  favour  of  the  Crown  on  the  groi 
that  a  man  cannot  be  said  to  lose  or 
deprived  of  that  which  has  died  a  nai 
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(1)  9  H.  L.  Cas.  150 ;  s.  c.  31  Law  J.  Bep.  (n.s.)  (3)  11  Ezch.  Bfiip.  452 ;  b.  c  25  Lav  J, 
Essh.  177.  (m.8.)  Ezch.  19. 

(2)  9  H.L.Ca8.  477;  s.  c.  31  Law  J.  Bep.  (n.s.)  (4}  3  Hurl.  &  K.  424;  8.c  28  Law  J. 
Ezch.  404.  (vjB.)  Rich.  9» 
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deatb,  and  wliich^  having  been  enjoyed 
daring  ihe  fall  measore  of  time  for  whioh 
it  inraa  created,  has  come  to  an  end  hj  the 
same  ovent  which  gave  the  remainderman 
poaseasion  of  the  whole  estate,  and  indeed 
it  is  sabmitted  that  the  38th  section  was 
a:iot  intended  to  apply  to  snch  a  case,  bnt 
only  to  cases  where  a  snccessor  on  taMng 
A  sacoession,  as  estate  A.,  is  bound  to  give 
up  another  estate,  as  estate  B.,  for  in  that 
case  estate  B.  would  be  chargeable  in  the 
liands  of  the  person  to  whom  it  would  be 
^▼en  ap  with  the  duty,  and  thus  were  it 
2iot  for  that  section  two  duties  would  be 
chairged  in  respect  of  the  same  value. 
It    is    therefore    evident  that    there  is 
no  principle  by  which  such  an  allowance 
as  this  now  claimed  can  be   supported. 
The    only  ailment,    to  which    the  re- 
spondent is   reduced,   is  the    authority 
of    the    case     of    Ths    Attomey-Qeneral 
-v.  Floyer  (2).      But  in   that   case  the 
attention  of  the  House  was   not  called 
to   the  point  now  raised ;  this  point  has 
never   till    now    been    argued    in     this 
Hoose.    As  Mr.  Hanson,  in  his  book  on 
the  Probate,  Legacy  and  Succession  Duties 
Acts,  observes,  p.  379,     There  can  be  no 
doabt  if  the   attention  of  the  House  in 
The  Attorney-General  v.   Floyer  (2)  had 
been  drawn  to  the  circumstance  that  the 
settlement  was  made  after  and  not,  as  in 
Lord  Braybrooke'sOase  (1),  before  the  time 
appointed  for  the  commencement  of  the 
Aot^  the  allowance  would  not  have  been 
made.     K  indeed  the  expectant  successor 
eooldy  under  such  circumstances,  defeat 
the  claim  of  the  Crown  for  duty  to  the 
extent  of  the  amount  of  the  annuity, 
there  is  no  apparent  reason  against  his 
being  able  to  defeat  the  daun  to  the 
extent  of  the  whole  annual  value  of  the 
estate.     As,  therefore,  it  is  clear  that  the 
deoisionin  LordBrayhroohe's  Case  (2)  could 
not  have  been  grounded  upon  the  38th 
section,  but  must  have  proceeded  on  the 
15th  section,  and  as  that  section  does  not 
apply  to  the  present  case  neither  Lord 
Brayhroohe^a  Oase  (1),  nor  Floyer* a  Case 
(2),  which  proceeded  on  amisxmderstand- 
ing  of  Lord  Brayhrooke^s  Case  (1),  and 
where  the  point  was  not  argued,  ought  to 
govern  the  present  case. 

Ocurih  and  A,  L.  Smithy  for  the  respond- 
ent.—«Ihe   argument   that  Lord  Brcuf" 


hrooke's  Oaae  (1)  proceeded  on  the  ground 
of  acceleration  is  not  sound,  for  in  cases 
like  the  present,  there  is  no  surrender  or 
extinction  of  a  prior  interest  such  as  is 
contemplated  by  the  15th  section.     That 
2Jidi  Floyer' 8  Oase  (2)  were  decided  on  the 
38th  section,   which  expressly  exempts 
from    duty  cases    where  the  successor 
shall  be  deprived  of  any  other  property, 
whether  such  other  property  is  liable  to 
succession  duty  in  the  hand  of  some  other 
person  or  not.  As  to  the  highly  technical 
argument  that  a  person  cannot  be  de- 
prived of  something  which  has  come  to 
the  end  of  its  existence,  that  argument 
was  most  forcibly  pressed  by  the  then 
Attorney-General  (^ir  B.  Bethel)  upon 
this  House  in  Lord  Brayhrooke^s  Oase  (1), 
as  appears  from  the  report  of  the  case 
and  from  Mr.  Hanson's  notice  of  the 
decision.     But  this  House  disregarded 
that  argument.  And  it  is,  therefore,  clear 
that  the  decision  in  that  case  did  proceed  on 
the  38th  section  and  not  on  the  15th,  and  it 
was  followed  by  the  case  of  The  Attorney^ 
General  v.  Floyer  (2),  and  those  judg- 
ments cannot  now  be  reviewed  or  over- 
ruled even   by  this   House  itself.     Not 
only  is  a   judgment  of  this  House  con- 
clusive, so  that  it  cannot  be  reversed  bat 
by  an  Act   of  Parliament — Tommey   v. 
White    (5),    its   decisions    are  binding 
upon    itself  when  sitting  judicially,  as 
much  as  upon  the  parties,  and  upon  all 
inferior  tribunals.  For  as  the  Lord- Chan- 
cellor Campbell  observed  in  The  Attorney- 
General   v.    Windsor  (6),     the  doctrine 
on  which  the  judgment  of  this  House  is 
founded  must  be  universally  taken  for 
law,  and  can  only  be  altered  by  Act  of 
Parliament,  so  that  even  where,   as  in 
Begina  v.  MUlis  (7),  to  which  his  Lord- 
ship   referred,   there  is   an  equality   of 
votes,  and  the  judgment  of  the  House  is 
given  in  conformity  with  its  rule  in  such 
a  case,  semper  proesumUur pro  negante,  that 
judgment  is  binding  on  this  House,  and 
in  truth,  the  judgment  in  Begina  v.  Millie 
(7)  was  held  as  binding  on  this  House  in 

(6)  3  H.L.  Cas.  49. 

(6)  8  HX.  Cas.  369 ;  s.  c.  80  Law  J.    Rep. 
(n.s.)  Ohanc.  629.      • 

(7)  10CL&F,W4. 
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the  subsequent  ease  of  Beamish  ▼.  Beam^ 
%8h  (8). 

The  Soltcitor-Oeneral  in  reply  cited 
Bright  y.  Sutton  (9)  as  a  case  in  which  it 
was  questioned  whether  the  House  of 
Lords  might  not  OFer«rule  a  previous  de- 
cision of  its  own. 

The  Lobd  Chancellor. — I  think  that 
your  Lordships  will  not  find  yourselves 
at  liberty  on  this  occasion  to  enter  into  the 
question  of  what  is  the  proper  construo- 
^on  of  the  38th  section  of  the  Succession 
Duty  Act  as  if  it  were  a  question  unco- 
vered by  authority.  I  propose,  therefore, 
to  absteun  from  any  expression  of  my  own 
opinion  as  to  whether  the  decisions  which 
have  been  already  come  to  upon  the 
meaning  and  efiect  of  that  section  are 
satis&ctory  or  unsatisfactory. 

In  the  case  of  Braybrooke  v.  The  Attor- 
ney'Oeneral  (1)  a  contest  was  distinctly 
raised  whether,  when  a  father  and  son, 
tenant  for  life  and  tenant  in  tail  of  the 
property,  open  the  entail,  and,  reserving  a 
joint  power  of  appoinbnent  over  the 
estate,  settle  by  means  of  that  power  an 
annuity  upon  the  son  for  the  joint  lives  of 
himself  and  the  father,  and  the  father 
afterwards  dies,  the  son  being  alive,  the 
value  of  that  annuity  is  to  be  taken  and 
allowed  as  a  deduction,  under  the  38th 
section,  from  the  value  of  the  succession 
upon  which  duty  is  to  be  paid.  That 
point  was  deliberately  argued  in  that  case, 
and  in  the  speeches  which  were  addi*essed 
to  this  House  by  the  noble  and  learned 
Lords  who  were  then  present  the  subject 
was  entered  into,  and  their  opinions  were 
expressed,  and  unanimously  expressed,  in 
fftvour  and  in  support  of  the  decision, 
which  was  embodied  in  the  Order  of  the 
House.  The  Order,  upon  the  face  of  it, 
refers  not  by  an  express  reference,  but  by 
the  use  of  words  which  leave  no  doubt 
as  to  what  was  meant,  to  the  38th  sec- 
tion, and,  in  fact,  repeats  the  very  words 
of  the  38th  section. 

It  is  perfectly  true  that  in  the  case  of 
Lord  Braybrooke  the  deeds  which  had 
been  executed  between  the  father  and  the 
son  were  executed  before  the  Succession 


(8) 


0  H.L.  Gas.  274. 
3  HJi.  (^  541... 


Duty  Act  came  into  operation.  But  the- 
ratio  decidendi  of  this  House  was  not 
founded  upon  that  consideration,  it  was 
founded  upon  the  words  of  the  38th  seo- 
tion,  to  which  I  have  referred,  and  if  the 
decision  had  proceeded  upon  the  fiact  that 
the  deeds  had  been  executed  before  the 
Act  came  into  operation,  all  reference  to 
the  provisions  of  the  38th  section  would 
have  been  inmiaterial,  and  would,  in  fieust^ 
have  been  irrelevant. 

In  the  case  of  Floyer,  which  subse- 
quently came  before  tins  House,  it  is  true 
tiiat  the  deeds  which  were  executed  be- 
tween the  father  and  the  son,  and  under 
which  an  annuity  was  secured  to  the  son 
on  the  joint  hves  of  himself  and  his  ^Either, 
were  executedafber  the  Act  came  into  ope> 
ration,  and  it  is  possible  l^t  an  argu- 
ment might  have  been  addressed  to  ^lia 
House,  making  that  circumstance  a  dif- 
ference between  the  two  cases,  and  calling 
upon  your  Lordships  to  deal  with  the  ease 
of  Floyer  upon  that  distinction.  No 
such  argument  was  addressed  to  your 
Lordships.  The  case  of  Floyer  upon  this 
point,  namely,  upon  the  point  whether  an 
allowance  was  to  be  made  or  was  not  ta 
be  made,  with  respect  to  the  annuity, 
was  treated  as  governed  by  the  case  ni 
Braybrooke,  and  in  my  opinion  it  was 
governed  by  the  case  of  Braybrooke.  In 
my  opinion  if  the  case  of  Floyer  had  been 
decided  otherwise  than  in  the  manner  in 
which  it  was  decided  by  this  House,  it 
would  have  been  inconsistent  with  the 
order  which  this  House  had  made  in  the 
case  of  Braybrooke. 

Your  Lordships  are  now  asked,  in  the 
face  of  those  two  cases,  consistent  with 
each  other,  and  both  proceeding  upon  a 
certain  construction  of  the  38th  section 
of  the  Succession  Duty  Act,  to  arrive  at  a 
decision  which  would  be  antagonistic  to 
the  decisions  in  those  cases,  and  which 
would  put  upon  the  38th  section  a  con- 
struction difierent  from  the  construction 
which  this  House  assigned  to  that  section 
in  those  two  decisions.  I  think  that  a 
course  of  proceeding  of  that  kind  is  one 
which  your  Lordships  never  have  adopted. 
It  appears  to  me  that  it  would  be  a  most 
dangerous  course,  for  this  House  to  adopts 
and  if  it  could  be  more  dangerous,  in  one 
^^ase  thaiL  in  another  it  wqula  be  ao  in  the 


Vol.  4S.] 


TRINITT  TEEM,  1874 


143 


case  in  wliich  yonr  Lordships  are  deal- 
ing with  one  of  the  fiscal  Acts  of  the 
conntry,  as  to  which  our  object  must  be, 
more  than  in  the  case  of  any  other  Acts, 
to  maintain  them  and  to  expound  them 
in  a  manner  which  will  be  consistent,  and 
which  will  enable  the   subjects  of  this 
country   to  know   what   exactly  is  the 
amount  of  charge  and  burthen  which  they 
are  to  sustain.     I  think  that  with  regard 
to  statutes  of  that  kind,  above  all  others, 
it  is  desirable  not  so  much  that  the  prin- 
ciple of  the  decision  should  be  capable  at 
all  times  of  justification  as  that  the  law 
should  be  settled,  and  should,  when  once 
settled,  be  maintained  without  any  dan- 
gar  of  vacillation  or  uncertainty. 

I  therefore  advise  your  Lordships  in 
this  case,  without  entering  into  the  merits 
of  it,  which  have  been  argued  at  the  bar, 
that  the  judgment  of  the  Court  below 
should  be  affirmed  and  the  appeal  dis- 
missed. 

Lord  Chelmsfobd. — ^My  Lords,  I  con- 
sider  the  case  of  Lord  BrayhrooJce  v. 
The  Aiiomey'Oeneral  (1)  as  a  binding  au- 
thority applicable  to  the  present  case,  and 
I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber 
ought  to  be  affirmed. 

Lord  Hathbbley. — My  Lords,  I  concur 
in  that  view,*  and  entirely  for  the  same 
I'eason. 

Lord  Selborne.  —  If  it  had  really 
tamed  out  that  Floyer's  Case  (2)  had 
proceeded  upon  an  application  of  Lord 
BrayhrooWs  Case  (1),  which,  when 
examined,  Was  found  to  depend  upon 
tome  erroneous  assumption  of  fact  not 
called  to  your  Lordships'  attention 
during  the  argument  at  the  bar,  it 
xoight  have  deserved  consideration  whe- 
ther or  not  that  was  an  impediment 
to  your  Lordships  dealing  with  a  subse- 
quent case  according  to  a  sound  apprecia- 
tion both  of  the  facts  and  of  the  law,  as 
your  Lordships  in  the  well  known  case  of 
Bright  v.  MidUm  (9)  felt  yourselves  at  li- 
berty to  do,  where  it  was  alleged  that  upon 
the  mots  and  the  law  together,  that  case  was 
not  distinguishable  from  a  former  decision 
in  Button  v.  JJpfiU  (10).  But  the  course 
of  the  argument  shews  that  no  such  dis- 

(10)  2  HJi.  Caa.  693, 


tinction  exists  in  the  present  case.  The 
argument  has  really  been  directed  to  a 
totally  different  purpose,  namely,  that  of 
shewmg  that  Lord  Brayhrooke*8  Case  (1), 
which  was  decided  by  your  Lordships' 
House  upon  one  ground,  might  have  been 
supported  and  ought  to  have  been  decided 
upon  a  different  ground;  Lord  Bray* 
hrooWa  Oase  (1)  ruling  the  present  case  on 
the  ground  upon  which  it  was  actually  de- 
cided, but,  as  it  is  said,  not  ruling  it  if  it 
had  been  decided  upon  the  other  ground, 
namely,  the  acceleration  of  interest,  and 
not  the  allowance  under  the  38th  section. 
Now  that,  I  apprehend,  is  an  enquiry  into 
which  the  House  cannot  possibly  enter, 
because  the  ground  upon  which  Lord  Bray^ 
hrooJce^s  Case  (1)  was  decided  is  a  part 
of  the  decision  and  judgment  itself  of  the 
House ;  and  that  being  so,  I  think  that 
there  is  really  no  distinction  whatever 
between  the  present  case  and  Lord  Bray- 
brooke's,  or  between  J'Zoyer'^  Oase  (2)  and 
Lord  Braybrooke's,  arising  out  of  the  hct 
that  the  re-settlement  in  Lord  Braybrooke^s 
Case  (1)  was  prior  to  the  passing  of 
the  Succession  Duty  Act,  and  in  Fhyer^a 
Gase  (2),  and  in  the  present  case,  was  sub- 
sequent to  it.  That,  in  Iny  judgment,  is  a 
wh611y  immaterial  distinction  with  refer* 
ence  to  a  case  depending  upon  the  38th 
section.  In  Lord  Brayhrooke*8  Gase  (1),  as 
well  as  in  the  present,  the  succession  of 
the  son  was  taxed,  and  was  subject  to 
duty  under  the  Act ;  in  each  case  the 
father's  life  interest  was  not  subject  to 
duty  ;  and  in  that  respect  the  priority  of 
the  re-settlement  or  the  posteriority  of  the 
re-settlement  to  the  passing  of  the  Act  is 
wholly  immaterial.  The  very  doctrine  of 
Lord  BrayhrooWs  (7a«0(l)  upon  the  princi* 
pal  point  decided  in  it  was,  that  when  a 
re-settlement  takes  place  by  father  and 
son  who,  by  the  former  settlement,  are 
tenants  for  life  and  in  tail  in  succession 
to  each  other,  the  operating  deed  being 
by  virtue  of  the  joint  power,  the  interest 
will  be  treated  for  the  purpose  of  the 
Succession  Duty  Act  as  identical  with 
that  out  of  which  it  is,  in  substanooi 
carved  ;  and  that  what  the  son  takes  by 
the  re-settlement,  though  by  the  exercise 
of  a  joint  power,  is  to  be  treated  as  de* 
rived  from  himself  if,  in  point  of  sub- 
stance, the  interest  coincides  with  what 
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woaldhare  been  preyionslj  taken,  or  with 
what  came  out  of  it ;  and  so  the  duty 
will  be  charged  according  to  the  rule  ap- 
plicable to  a  snccession  taken  by  emana- 
tion from  himself. 

That  being  so,  it  is  manifest  that  in  the 
present  case,  in  substance,  the  annuity 
comes  out  of  the  father's  life-interest, 
which  was  never  the  subject  of  succession 
duty ;  and  the  son's  succession  is  taken,  in 
substance,  out  of  his  own  former  estate  tail, 
which  is  the  subject  of  succession  duty. 
Under  these  circumstances  it  really  can 
make  no  difference  whatever  with  regard 
to  the  nature  of  the  annuity,  whether 
the  instrument  creating  it  was  executed 
before  or  after  the  passing  of  the  Act. 

Judgment  of  the  Court  of  Exchequer 
Ohaniber  affirmed  with  costs. 

Attorneys — The  Solicitor  of  Inland  Revenue,  for 
the  appellants ;  Meyrell  &  Pemberton,  for  the 
respondent. 


(In  the  Second  Division  of  the  Court.) 

1874.  1  «^^««„       «.™ 

June  4.  /  ^^^^^  ^-  ^^• 

Landlord  and  Tenant — Lease — Covenant 
to  pay  Bates,  Taxes,  Assessments  and  Out- 
goings—Sanitary Act,  1866  (29  ^  30  Vict, 
c.  90),  s.  10. 

The  lessee  of  a  house  which  was  demised 
for  twenty'One  years  at  an  am,nual  rent 
covenanted  with  his  lessor  during  the  term 
"  to  bea/r,  pay  and  discharge  the  sewers  rate, 
tithes,  rent-charge  in  lieu  of  tithes,  and  all 
other  tao^es,  rates,  assessments  and  outgoings 
whatsoever,  which  at  any  time  or  times 
during  the  said  demise  should  be  taaed, 
rated,  charged,  assessed  or  imposed  upon 
the  said  demised  premises,  or  any  part 
thereof,  or  upon  the  landlord  or  tenant  in 
respect  thereof,  or  on  tlie  rent  tlierehy  re- 
served  {except  as  aforesaid).^*  Under  seC' 
lion  10  of  the  Sanitary  Act,  1866,  the  local 
board  of  the  district  were  empow&red  to 
require  the  owner  of  the  house  to  connect 
the  housC'drains  with  a  main-sewer  belong- 
ing to  the  board,  and  on  his  defa/uU,  to  do 
the  work,  and  recover  tlie  expenses  from  the 
owner  in  a  summary  m^anner.    The  heal 


n 


hoard  having,  during  the  demise,  required 
the  connection  to  be  made, — ^Held,  thai  the 
lessee  wa^  bound  by  his  covenant  to  pay  the 
expense  of  making  it. 


Special  Case  stated  by  order  of  Mar-  > 

tin,  B.,  and  by  consent. 

By  indenture  dated  the  2l8t  of  October, 
1865,  made  between  the  defendant  and^E^^d 
the  plaintiff,   a  copyhold  messuage  aadE»^ 
premises  at  Homsey,  and  known  as  Eagl< 
House,  were  demised  by  the  defendant 
the  plaintiff,  for  twenty«one years  from  th 
25th  of  March,  1865,  at  an  annual  rent  ot 
160Z.,  firee  and  clear  of  all  rates, 
deductions    and    outgoings 
with  a  covenant  for  granting  a  fortheE^ 
term  of  nine  years,  at  the  same  rent, 
commence  at  the  expiration  of  the 
term. 

The  lease  contained  covenants  on  ihi 
part  of  the  plaintiff  to  pay  the  rent 
served  free  and  clear  of  and  &om  th^MfcM 
sewers-rate,  tithes  or  rent-charges  in  lie  v 
of  tithes,  and  all  other  rates,  taxes,  chi 
assessments  and  deductions 
the  landlord's  property-tax  only  rTrnritmirit  m] 
and  also  during  the  term  of  the  demise  t^  ^io 
bear,  pay  and  discharge  the  Bewers-rataN;;^;^^^ 
tithes,  rent-charge  in  lien  of  tithes,  aiicK;^BQJ 
all  other  taxes,  rates,  assessments  and  ook^-^q^ 
goings  whatsoever,  which  at  anv  time  » 
times  during  the  said  demise  snonld  ^ 
taxed,  rated,  charged,  assessed  or  i 
upon  the  said  demised  premises  or  a-^ 
part  thereof,  or  upon  the  landlord 
tenant  in  respect  thereof,  or  on  the 
thereby  reserved  (except  as  aforesaid)^ 

In  1867  Homsey  was    constitated 
district,  and  a  local  board  was   eleci 
under  the  Local  Government  Acta. 
conservators  of  the  River  Lee   haviz:.£~^^ing) 
under   statutory    powers,    required  r  the 

board  to  alter  their  system  of  drai 
the  board,  under  the  powers  of 
Homsey  Local  Board  Ac^  1871  (34 
Vict.  c.  cxxix.)  constructed  a  main  se 
which  passed  in  front  of  Eagle  Ho 
but  whether  within  one  hundred  fee 
not,  was  a  matter  in  dispute. 

The  existing  drainage  of  Eagle  H 
was  connected  with  the   system  whr^ei 
the  board  were  required  to  alter.    K-^it 
10  of  the  Sanitary  Act,  1866  (29  S^  30  , 
Yiot.  0. 90),  it  is  enacted—*^  If  a  dwellix^- 


Vol.  43.] 


TRINITY  TERM,  1874 


145 


house  within  the  district  of  a  Sewer 
Authority  is  without  a  drain  or  without 
such  drain  as  is  sufficient  for  effectual 
drainage,  the  Sewer  Authority  may, 
by  notice,  require  the  owner  of  such 
house,  within  a  reasonable  time  therein 
specified,  to  make  a  sufficient  drain 
emptying  into  any  sewer  which  the 
local  board  is  entitled  to  use  and  with 
which  the  owner  is  entitled  to  make  a 
communication,  so  that  such  sewer  be 
not  more  than  one  hundred  feet  from 
the  site  of  the  house  of  such  owner. 
....  If  the  person  on  whom  such  notice 
is  served  &ils  to  comply  with  the  same, 
the  Sewer  Authority  may  itself,  at  the 
expiration  of  the  time  specified  in  the 
notice,  do  the  work  required,  and  the 
expenses  incurred  by  it  in  so  doing  may 
be  recovered  from  such  owner  in  a  sum- 
mary manner." 

The  local  board  having  during  the  con- 
struction of  the  main  sewer  left  at  Eagle 
House  a  notice,  calling  attention  to  the 
matter,  a  correspondence  took  place 
between  the  plaintiff  and  defendant  in 
which  it  was  apparently  agreed  that  the 
plaintiff  should  make  the  necessary  drain, 
leaving  open  the  question  on  whom  the 
expense  should  fall. 

The  plaintiff  then  obtained  permission 
of  the  local  board  to  connect  the  drains  of 
Eagle  House  with  the  main  sewer,  and, 
at  the  plaintiff's  request,  the  contractor 
to  the  board  did  the  necessary  work.  The 
plaintiff  having  paid  442.  for  the  contrac- 
tor's charges,  which  were  fair  and  rea- 
sonable, brought  this  action  to  recover 
that  sum. 

The  question  for  the  Court  was,  whe- 
ther the  defendant  was  liable  to  repay  to 
the  plaintiff  the  money  so  paid  by  the 
plaintiff.  Judgment  to  be  entered  for  the 
plaintiff  or  defendant  accordingly.  The 
Uourt  to  be  at  liberty  to  draw  inferences 
of  &ot  as  a  jury. 

PrerUice  (^AficJiael  with  him)  for  the 
plaintiff. — Under  s.  10  of  the  Sanitary 
Act,  1866,  the  local  board,  being  the 
"Sewer  Authority,"  had  power  to  require 
"the  owner"  to  construct  the  drain,  and, 
on  his  de&ult,  to  do  the  work,  and  recover 
the  expezises  summarily  from  him.  The 
defendant,  therefore,  was  bound  to  pay  the 

Nsv  Series,  43. — ^Excheq. 


expense  of  the  work,  and  the  only  ques- 
tion is,  whether,  if  he  had  paid  that  ex- 
pense, he  could  have  recovered  it  from 
his  tenant,  the  plaintiff,  under  the  cove- 
nant to  pay  all  rates,  &c.  This  case  is 
identical  in  principle  with  Tidswell  v. 
Whitworth  (1),  where  the  Corporation  of 
Manchester,  as  empowered  by  their  Act, 
required  the  owner  of  a  house  adjoining 
a  certain  street,  to  level,  sewer,  and  pave 
the  street,  and,  on  his  default,  did  the 
work,  and  charged  him  with  his  propor- 
tion of  the  expenses.  The  owner  paid  the 
charge,  as  required  by  the  statute,  and 
brought  an  action  to  recover  it  from  his 
tenant,  who  had  covenanted  to  "  pay  and 
discharge  all  taxes,  rates,  assessments  and 
wipositions  whatsoever  (except  property 
or  income  tax,  in  respect  of  the  said  rent) 
which,  from  and  after  a  certain  day  and 
during  the  term,  should  become  payable 
in  respect  of  the  demised  premises."  It 
was  held  that  such  a  liability  was  not  cast 
on  the  tenant  even  by  the  word  "  impo- 
sitions "  (which  is  as  extensive  a  word 
as  "  outgoings  "),  although  the  Act  em- 
powered the  corporation,  by  way  of 
additional '  remedy,  to  require  payment 
of  the  expenses  from  tbo  occupier,  such 
payment  to  bo  deducted  from  the  rent. 
The  present  case  is  a  fortimi,  for  the 
local  board  had  no  power  to  require 
payment  from  the  occupier,  "  the  owner  " 
being  the  only  person  mentioned  in  the 
Sanitary  Act,  1866,  section  10.  The  only 
distinction,  therefore,  between  the  two 
cases  is  in  favour  of  the  present  tenant. 

Herschell  {Holl  with  him),  for  the  de- 
fendant, began  to  contend  that  for  several 
reasons  this  was  not  a  drain  which  the 
local  board  were  empowered,  under  section 
10  of  the  Sanitary  Act  of  1866,  to  require 
the  defendant  to  make,  and  that  they  had 
not,  in  fact,  required  anyone  to  make  it, 
but  was  directed  to  argue  first  the  ques- 
tion arising  under  the  covenant. 

Treating  the  question,  then,  as  if  the  de- 
fendant had  been  compelled,  as  "  owner," 
under  that  Act,  to  make  the  drain,  or 
to  pay  for  it  if  constructed  by  the  local 
board,  the  amount  paid  would  clearly  be 
an     "  outgoing,     charged     or    imposed 

(1)  36  Law  J.  Rep.  (n.s.)  C.P.  103;  s.  c.  Law 
Rep.  2  C.P.  326. 
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pKayment  of  rent  shews  it  was  the  inten- 
tioii  of  the  parties  that  the  landlord  should 
receive  his  rent  clear  of  all  charges,  de« 
dactions  and  outgoings  whatsoever.  As  to 
aathoritj,  Sweet  v.  Seager  (2)  and  Thomp- 
son  V.  Lapujorth  (3)  are  in  favour  of  the 
defendant,  and  the  only  case  as  to  which 
there  could  be  any  doubt  is  Tidswell  v. 
WhUworth  (1) ;  but  there  the  words  were 
more  limited,  and  without  questioning 
that  case  I  do  not  think  it  stands  in  the 
way  of  our  decision. 

Judgment  for  the  defendant. 


Attonieys — Plaintiff  in   person; 
Colmao,  for  the  defendant. 


Underwood  & 


1874    1 
June  8.  J 


NEVILLE  V,  BBIDQEB. 


Ohwrch  <md  Clergy  —  Burial  JPee«  — 
Buried  within  the  Church — Jurisdiction  of 
Courts  of  Common  Law. 

A  parson  having  the  freehold  of  the  body 
of  the  church  may  contract  for  a  money  con" 
sideraHon  to  permit  the  burial  of  a  non- 
parishioTter  therein,  and  may  sue  upon  such 
contract  in  a  Court  of  law. 

Case  stated  on  appeal  from  the  County 
Court  of  Berkshire. 

The  plaintiff  was  in  January,  1868, 
vicar  of  Wyrardisbury  or  Wraysbury, 
Bucks,  within  the  jurisdiction  of  the 
County  Court,  and  in  that  month  a 
lady,  not  a  parishioner,  having  died,  the 
defendant,  her  executor,  instructed  an 
undertaker  to  bury  her  if  possible  in  a 
brick  vault  belonging  to  her  fiimily  in  the 
aisle  of  Wraysbury  Church,  and  to  do  all 
that  was  requisite  for  the  purpose.  The 
undertaker  applied  to  the  parish  clerk 
and  the  curate,  during  the  plaintiff's  ab- 
sence, for  permission  to  open  the  vault 
and  buiy  the  deceased  there,  and  was 
informed  that  the  fees  would  be  high  and 
the  charges  heavy  in  consequence  of  the 
vault  bemg  in  tne  church.  The  under- 
taker told  the  clerk  that  he  had  con- 
ducted  the  funeral  of  the  husband  of  the 


deceased  in  1852,  who  was  buried  in  the 
same  vault,  and  was  not  a  parishioner, 
and  that  he  had  jp&id  the  charges  in 
respect  thereof.  Those  charges  were 
30Z.  Is.  6d.  for  obtaining  the  vicar's  con- 
sent to  the  interment  in  the  church  and 
to  the  breaking  the  soil  and  opening  a 
vault  therein.  The  necessary  consent 
was  then  given  by  the  parish  clerk  and 
the  curate,  who  had  been  duly  authorised 
by  the  vicar  to  make  all  necessary  ar- 
rangements for  burials  in  his  absence, 
and  the  deceased  lady  was  buried  in  the 
vault,  the  service  being  performed  by  the 
curate. 

The  parish  clerk  who  had  resided  for 
fifty  years  in  the  parish  and  had  filled  the 
office  since  1845,  produced  from  the  iron 
chest  in  the  church  which  he  received 
when  he  took  office  an  old  book  contain- 
ing, amongst  other  things,  the  scale  of 
fees  and  charges  in  respect  of  burials  in 
the  parish  of  Wraysbury,  for  parishioners 
and  non-parishioners.  The  parish  clerk 
proved  that  the  scale  was  in  the  hand- 
writing of  a  deceased  vicar,  and  had  been 
in  force  as  long  as  he  could  remember, 
and  had  been  always  adhered  to,  that  no 
claim  in  respect  of  fees  had  been  resisted 
before,  and  that  the  scale  was  a  matter 
of  common  knowledge  in  the  parish,  and 
that  it  was  usual  for  the  undertaker  to 
pay  all  fees  and  charges  at  the  time  of 
the  funeral.  The  charges  shewn  by  the 
book  to  be  made  by  ihe  vicars  were— 
On  first  making  a  vault  within  the 
church  lOZ.  10«.,  whether  for  parishioners 
or  non-parishioners. 

On  the  opening  of  a  grave  or  vault  with- 
in the  church  and  for  the  vicar's  consent 
to  the  burial  therein  (independently  of 
the  fees  for  church  service),  lOZ.  10*.  for 
parishioners,  and  21Z.fornon-parishioners. 
The  parish  clerk  having,  on  the  vicar's 
behalf,  sent  in  a  claim  for  271.  4«.  6d.  (of 
which  211.  was  for  burial  in  the  church, 
and  the  rest  various  fees  to  the  vicar,  clerk 
and  sexton  for  entrance,  church  service 
and  burial),  the  defendant  objected  to  the 
claim  as  exorbitant,  but  offered  to  pay 
"  any  reasonable  amount."  Nothing 
haviug  been  paid  the  plaintiff  eventually 
sued  the  defendant  in  the  County  Court 
for  the  211.,  abandoning  the  other  fees. 
The  amended  particulars  alleged  a  con« 
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tract  by  tho  defendant  to  pay  the  plaintiff 
212.  in  consideration  of  the  plaintiff's  per- 
mitting the  defendant  to  bury  the 
deceased  in  the  parish  church,  and  doing 
all  things  in  the  church  necessary  and 
incidental  to  the  burial  and  to  the  opening 
a  vault  and  otherwise.  The  defendant's 
counsel  objected  that  the  sum  claimed  being 
for  burial  fees  could  not  be  recovered  in 
the  County  Court ;  that,  even  if  it  could, 
burial  fees  could  only  be  due  by  imme- 
morial custom,  and  that  there  was  no 
evidence  of  such  custom  ;  that  the  amount 
claimed  was  excessive,  and  disproved  an 
immemorial  custom ;  and  that  there  was 
no  evidence  of  any  contract  to  pay  the 
sum  claimed. 

The  County  Court  Judge  ruled  that  he 
had  jurisdiction  over  the  claim,  and  found 
that  the  sum  claimed  was  a  reasonable 
sum,  and  was  the  sum  customarily  charged 
by  and  paid  to  the  vicars  of  Wraysbury 
for  their  consent  to  the  burial  of  non- 
parishioners  within  the  parish  church 
and  their  leave  to  open  the  soil  for  that 
purpose,  and  that  the  defendant  had  him- 
self and  by  his  agent  agreed  to  pay  such 
reasonable  amount  as  should  bo  required, 
and  gave  judgment  for  the  plaintiff  for 
the  sum  claimed,  2IZ. 

The  questions  for  the  Court  were — 

Had  the  County  Court  jurisdiction  to 
entertain  the  plaintiff's  demand  ? 

Can  the  verdict  for  the  plaintiff  be 
supported  ? 

Bayjordj  for  tho  defendant,  appellant. — 
It  is  conceded  that  no  one  can  insist  on 
burial  within  the  church  without  the 
consent  of  the  incumbent,  but  that  right 
"  belongs  to  the  parson,  not  as  having 
the  freehold  (at  least  not  in  that  respect 
alone)  but  in  his  general  capacity  of  in- 
cumbent, and  as  the  person  whom  the 
ecclesiastical  laws  appointed  the  judge  of 
the  fitness  or  unfitness  of  this  or  that  per- 
son to  have  the  favour  of  being  buried  in 
the  church."  Gibson's  Codex,  p.  453.  tit. 
23.  cap.  2  (2nd  edit.).  Hence  the  incum- 
bent can  only  refuse  consent  in  regard  to 
one  that  he  judges  not  to  ho  fidelis,  and 
any  contract  to  grant  his  consent  on  con- 
sideration of  a  money  payment  is  illegal 
and  void.  This  view  is  supported  by  the 
very  strong  dictum  of  Sir  J.  Nicoll  in 


Rich  V.  BushneU  (1),  where  he  farther 
says  that  no  fee  of  the  kind  is  dae  of 
common  right ;  it  can  only  be  by  special 
custom  and  fora^^a^  amount.  Saoh  a  cus- 
tomary fee,  like  burial  fees  in  general,  can 
only  be  recovered  in  the  Spiritual  Conrt 
— Spry  V.  Marylehone  (2),  apry  v.  OaUop 
(3),  and  The  Dean  and  Chapter  of  Exeier's 
Case  (4).  Considering  the  change  in  the 
value  of  money  the  Court  will  hold  that 
there  can  not  have  been  an  immemorial 
custom  to  pay  so  much  as  211.  for  opening 
a  vault — Bryant  v.  Foot  (5).  There  was 
not  sufficient  evidence  to  prove  a  custom. 
The  amount  claimed  was  unreasonable, 
and  there  was  no  evidence  that  the  de- 
fendant made  any  contract  with  the  plain- 
tiff to  pay  that  or  any  amount. 

H.  D,  Greene  for  the  plaintiff,  respond- 
ent.— Looking  at  the  filets  found  hj  the 
Judge,  it  cannot  be  here  disputed  that 
there  was  a  contract  and  that  2\L  was  a 
reasonable  sum,  and  the  only  question  is 
whether  a  contract  between  a  vicar  and 
another  person  to  pay  a  sum  of  money  to 
the  vicar  for  allowing  a  non-parishioner 
to  be  buried  in  the  church  can  be  sued  on 
in  a  Court  of  law.      There  is  no  decision 
contra.     The  Court  will  not  grant  a  man- 
damus to  compel  a  rector  to  boiy  the 
corpse  of  a  parishioner  in  a  vault  or  in 
any  particular  part  of  a  churchyard — JSv 
parte  Blachmore  (6),  where  Idttledale,  J 
said — "  The  clergyman  is  bound  by  law 
to  bury  the  corpses  of  parishioners  in  th< 
churchyard,  but  he  is  not  bound  to  bm^^     -^ 
in  any  particular  part  of  the  churchyard.  jEai 
He  and    the  churchwardens  exercise  a^       a 
discretion  on  that  subject^  and  if  a  rector ^z3or 
is  asked  to  do  that  which  by  law  he  it  m^    is 
not  bound  to  do,  he  may  refuse  exoeir-^z^r  apt 
upon  certain  conditions."      The   law  ii^      '  is 
correctly    stated  in    Prideaux^e   Church^^  ^acK- 
warden's  Guide,  357  note  (t)  10th  editr.£.J3it 
thus — *^  No  one  can  be  buried  in  the  hodi-^m^oA} 
of  the  church  without  the  consent  of  Hm^^:^  ti^ 
minister,  whether  rector  or  vicar— JPVaftc»^>  Mmcei 


(1)  4  Hag.  Ec.  164,  173. 

(2)  2  Curt.  5,  9. 

(3)  16  Meo.  &  W.  716;  s.  c  16  Law  J. 
(n.s.)  Excb.  218. 

(4)  1  Salk.  384. 

(5)  9  B.  &  S.  444 ;  8.  c  37  Law  J.  Bep.  (v.s^^'^'V 
Q.B.  217. 

(6)  1  B.  &  Ad.  122,  123. 
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Y.  Ley  (7),  nor  in  the  ohancel  without 

that    of    the    rector,    whether     lay    or 

spiritual"    (with  a  certaiii  exception). 

*'  In  these  cases  a  fee  may  be  demanded 

by  the  person  whose  license  is  necessary ; 

and  unless  controlled  by  custom  he  may 

stand  on  his  own  price."     This  passage 

is  supported  by  The  Bean  and  Ohapter  of 

Exeter's  Case  (4),  and  a  dictum  of  Sir  W. 

Scott  in  MaidmetU  v.  Malpas  (8)  and  by 

a  dictum  of  Abney,  J.,  in  Andrews  v.  Oaw^ 

thome  (9).  See  also  PoZwer  v.  Exon  (10). 

Bat/ford  was  heard  in  reply. 

Bramwell,  B. — This  case  has  been 
yery  well  argued  on  both  sides,  and  we 
think  the  plaintiff  was  entitled  to  recover 
the  211,  in  the  County  Court.  The 
learned  Judge  having  found  as  facts  that 
the  defendant  agreed  to  pay  such  a  rea- 
sonable sum  as  should  be  required,  and 

(7)  Cro.  Jac.  366. 

(8)  1  Hag.  Ec.  205,  208. 

(9)  Willes'  Keports,  636,  where  Abney,  J., 
88J8 — "  But  when  popery  grew  to  ita  height  and 
blind  superstition  had  weakened  and  enervated 
the  laity  and  emboldened  the  clergy  to  pillage  the 
liity,  then  in  the  time  of  Pope  Gregory  Ist  (vid. 
I  Q^non  Cod,  5i4),  and  soon  after,  other  canons 
were  made,  that  bishops,  abbots,  priests,  and 
faithfhl  laymen  were  permitted  the  honour  of 
bnrial  in  the  church  itself,  and  all  other  parish- 
ionera  in  the  churchyard,  on  a  pretence  that  their 
relations  and  Ariends  on  the  frequent  view  of  their 
Bepulchree  would  be  moved  to  pray  for  the  good 
of  the  departed  souls.  And  as  the  parish  priest 
by  the  canon  was  the  solo  judge  of  the  merits  of 
the  dead  and  the  fitness  of  burial  in  the  church, 
and  he  would  only  determine  who  was  a  faithful 
layman,  they  only  were  judged  faithful  whoso 
executor  came  up  to  the  price  of  the  priest,  and 
they  only  were  allowed  burial  iu  the  church,  and 
the  poorer  sort  were  buried  in  the  churchyard.  But 
in  neither  case  was  any  fee  claimed  or  pretended 
to  be  due  for  the  celebration  of  the  office.  But  in 
the  first  place  as  the  church  was  the  rector's  free- 
hold the  payment  was  mado  in  consideration  of 
breaking  the  ground  and  floor,  and  the  sum  was 
oontzacted  for,  and  in  the  latter  case  some  small 
Tolnntary  oblation  was  frequently  made,  and  which 
by  length  of  time  has  grown  up  in  many  parishes 
into  a  customary  payment,  and  yet  Lyndwood,  Lib. 
5.  tit.  2.  fo.  278,  condemns  it  as  Simony.' 

(10)  1  Str.  575. 


that  211,  was  a  reasonable  sum,  there  is 
only  one  point  which  it  is  necessary  to 
notice,  and  it  is  this.  Mr.  Bayford  argues 
that  though  the  freehold  of  the  church  is 
in  the  vicar,  and  though  it  therefore  lies 
with  him  to  determine  whether  or  not  the 
soil  of  the  freehold  shall  be  interfered 
with  for  burial  purposes,  yet  he  must  ex- 
ercise his  judgment  to  give  or  withhold  his 
consent  not  for  any  money  consideration, 
but  only  t>n  the  question  of  fitness  in  the 
person  whom  it  is  proposed  to  bury. 
That,  consequently,  a  bargain  between  the 
vicar  and  the  executor  that  the  vicar  shall 
be  paid  in  money  for  giving  his  consent  is 
illegal  and  without  good  consideration, 
and  that  the  only  sum  that  can  be  re- 
covered is  a  customary  fee,  and  that  only  in 
the  Ecclesiastical  Courts;  and  that  this 
contract  is  therefore  not  enforceable  in  a 
Court  of  law.  For  this  contention  there 
is  some  countenance  in  the  authorities, 
and  particularly  in  the  passage  cited  from 
Oibson*8  CodeXj  but  without  reviewing 
them  it  is  sufficient  to  say  that  the  current 
of  authority  is  the  other  way,  viz.  the  pas- 
sages cited  from  Andrews  v.  Gawthome  (9), 
per  Abney,  J. ;  Maidment  v.  Malpas  (8), 
per  Sir  W,  Scott,  and  Ex  parte  Black' 
more  (6),  per  LittledaJe,  J.,  referred  to  in 
Tridcaux^s  Churchwarden* s  Oidde,  where 
the  law  is  summed  up. 

These  authorities  may,  perhaps,  be 
reviewed  elsewhere  on  some  other  occa- 
sion, but  it  would  certainly  be  improper 
for  us,  sitting  here  without  appeal,  to  run 
counter  to  them. 

PiGOTT,  B.,  concurred. 


Attorneys — 0.  T.  Phillips,  for  plaintiflf ;  Bridger  & 
Collins,  for  defendant. 
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sent.  Is  there  any  distinction 
I  the  present  case  and  that  of 
r.  The  London,  Brighton  and  South 
aUtoay  Company  (4)  ?] 
)  is  not ;  but  that  case  was  cited 
ment  in  Fenner  v.  The  London  and 
^(utenhBadlway  Company  (2).  The 
f  Qneen's  Bench  in  Wayland  v.  The 
^lUan  BaUway  Company  (5)  ex- 
their  adherence  to  their  own  de- 
in  preference  to  those  of  the 
a  Pleas,  and  held  that  medical 
made  nnder  precisely  similar  cir- 
ices  to  the  present  were  open  to 
ion. 

'.  White,  for  the  defendants  in  snp- 
the  rale,  was  not  heard. 

CuBiAM  (6). — If  we  had  to  choose 
1  the  decisions  of  the  Conrt  of 
1  Bench  and  those  of  the  Conrt  of 
>n  Pleas,  we  shonld  prefer  the 
We  adhere  to  onr  own  practice, 
has  always  been  in  accordance 
e  mle  laid  down  in  Cossey  v.  The 
,  Brighton  and  South  Coast  Baihvay 
iy(4). 

Bute  absolute. 


8 — Charles  Gammon,  for  plaintiff ;  John- 
.,  Farqnhar  &  Leech,  for  defendants. 


THE  EXCHEQUER  CHAMBER.] 
^alfrom  the  Court  of  Exchequer,) 


13.  } 


KNOWLMAN  V,   BLUETT. 


iie  of  Frauds,  29  Car,  2.  c.  3.  s.  At— 
mi  not  to  he  performed  within  One 
Action  upon  an  Executed  Consider^ 
Action  for  Money  paid, 

defendant  having  had  bastards  by 
iniiff,  a  spinster,  promised  her  ver- 

)  Law  J.  Rep.  (k.8.)  CJ*.  174 ;  s.  c.  Law 

!J>.  146. 

iw  Rep.  Weekly  Notes,  1874,  p.  06. 

ramwell,  B. ;  Pigott,  B. ;  Cleasby,  B. ;  and 

t,  B.,  to   whom  the  two  reports  were 

bj  the  defendants'  counsel  during  the 

t. 


bally  thai  so  long  as  slie  would,  at  his 
requesi,  maintain  and  educate  the  children 
he  would  pay  her  ^QOl.per  annum  quarterly 
to  keep  them.  An  action  having  been 
brought,  upon  the  promise,  to  recover  the  in» 
stahnents,  in  respect  of  two  years  and  a 
half  during  which  the  plaintiff  had  mavn- 
tained  and  educated  the  children,  it  was 
objected  that  a  memorandum  in  uniting  was 
required  by  the  Statute  of  Frauds,  s,  4 ; — 
Held,  on  appeal,  that  whether  the  a^gree^ 
ment  was  within  the  statute  or  not,  the 
action  lay,  being,  in  substance,  for  money 
paid  at  the  defendants  request. 

Appeal  by  the  defendant  from  a  decision 
of  the  Oonrt  of  Exchequer,  reported  at  p. 
29,  where  the  facts  are  stated.  Here 
it  need  only  be  said  that  the  defendant 
yerbally  promised  the  plaintiff,  before 
their  separation,  that  as  long  as  she  con- 
tinned  to  maintain  and  educate  the  chil- 
dren properly  he  would  give  her  3002.  a 
year,  in  quarterly  payments,  to  keep  them. 
From  the  separation  till  1870  ho  paid  her 
.SOOZ.  a  year  quarterly,  but  after  that  re- 
fused to  pay  anything.  Up  to  the  trial, 
the  plaintiff  maintained  and  educated  the 
children,  and  she  gave  evidence  that  she 
had  always,  from  time  to  time,  applied 
the  quarterly  sums  received  from  the  de- 
fendant to  the  care,  maintenance  and 
education  of  the  children.  In  April,  1873, 
she  brought  this  action,  in  respect  of  ten 
quarterly  instalments  due  before  suit. 

The  question  for  the  Court  of  Appeal 
was  whether  the  Court  below  ought  to 
have  granted  the  defendant  a  rule  nisi  for 
a  nonsuit  upon  the  ground  that  there  was 
no  memorandum  in  writing  to  satisfy  the 
Statute  of  IlVauds  (1). 

Arthur  Clharles  (Cole  and  Lopes  with 
him),  for  the  appellant. — The  Statute  of 
Frauds,  s.  4,  requires  a  note  in  writing  of 
such  an  agreement  as  the  present — Far- 
rington  v.  Donohoe  (2). 

[Blackbubn,  J. — I  am  inclined  to  think 
that  since  both  parties  contemplated  that 
the  agreement  would  last  more  than  a 

(1)  The  defendant  did  not  appeal  on  the  ques- 
tion of  the  power  to  amend  Uie  daim  in  the 
declaration. 

(2)  Irish  Law  Hop.  1  C.L.  675. 
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year  it  is  within  tho  sixttatc,  and  that  the 
plaintiff  could  not,  without  a  note  in 
writing,  have  brought  an  action  founded 
upon  an  executory  consideration ;  but 
this  action  is  upon  an  executed  consider, 
ation.  Archibald,  J. — What  is  the  dif- 
ference between  the  principle  of  the  present 
case  and  Thomas  v.  Fredenchs  (3).] 

In  that  case  there  was  no  statute  pro- 
hibiting an  action.  But  section  4  of  the 
Statute  of  Frauds  says,  "  no  action  shall 
be  brought  upon  any  affreement,"  &c. 
It  has  hoon  held  that  where  an  agree- 
ment is  required  by  the  Statute  of  Frauds 
to  be  in  writing,  the  mere  fact  that  the 
action  is  upon  an  executed  consideration 
does  not  take  the  case  out  of  the  statute — 
Cocking  v.  Ward  (4),  where  the  plaintiff 
had  performed  her  part  of  the  agreement, 
and  the  defendant  had  had  the  full  benefit 
of  it,  and  nothing  remained  to  be  done, 
except  to  pay  money,  yet  the  Court  said, 
*'  the  present  contract,  though  executed  on 
the  part  of  the  plaintiff,  yet  not  being 
executed  on  the  part  of  the  defendant 
also,  is  still  to  be  considered  as  a  contract 
within  the  Statute  of  Frauds."  There, 
indeed,  tho  Court  held  the  action  main- 
tainable upon  an  account  stated,  but, 
in  the  present  case,  the  action  is  upon  the 
special  contract,  and  there  are  no  common 
money  counts,  nor  any  evidence  of  an 
account  stated. 

S Blackburn,  J. — If  in  that  case,  Tindal, 
.,  meant  that  the  statute  applied  to 
actions  upon  an  executed  consideration, 
he  seems  to  have  changed  his  opinion  a 
year  after — See  Soucli  v.  Strawhridge  (5). 
The  present  is  really  equivalent  to  an 
action  for  money  paid  at  the  defendant's 
request,  and  the  declaration  may  be  re- 
garded as  an  expanded  indebitatus  count. 
Moreover,  we  have  power  to  amend.] 

If  the  plaintiff  is  to  recover  upon  a 
quantum  mendt  the  question  of  amount 
ought  to  have  been  left  to  the  jury. 

LGrove,  J. — You  did  not  ask  for  that 
at  the  trial,  but,  by  accepting  leave  to 

(3)  10  Q.B.  Eep.  775,  783 ;  s.  c.  16  Law  J.  Rop. 
(n.8.)  Q.B.  393,  396. 

(4)  1  Com.  B.  Rep.  858,  868;  s.  c.  15  Law  J. 
Rep.  (n.s.)  C.P.  2 15,  248. 

(6)  2  Com.  B.  Rop.  808;  s.  c.  15  Law  J.  Rep. 
(k.s.)  C.P.  170. 


move,  consented  that  the  plaintiff  should 
recover  the  whole  of  the  annuity  or 
nothing.] 

Folkard  (St.  Aubyn  with  him),  for  the 
plaintiff,  was  not  heard. 

Blackburn,  J. — We  all  think  there 
ought  to  be  no  rule.  The  bargain  be- 
tween the  parties  originally  was  this :  the 
defendant  said,  "  If  you  will  wii^iTifiUTi  and 
educate  these  children," — and  t  have  no 
doubt  that  the  parties  contemplated  that 
the  bargain  would  last  for  more  than  a 
year — "  I  will  pay  you  for  that  purpose 
an  annuity  of  dOOZ."  That  promise  was 
never  revoked,  nor  were  the  children 
withdrawn  before  the  period  in  respect  of 
which  this  action  is  brought^  and  the 
plaintiff  was  allowed  to  maintain  and 
educate  the  children  at  the  defendant's 
request,  and  upon  the  faith  that  the  bar- 
gain would  be  fulfilled.  Then  it  is  said 
that,  because  the  agreement  was  one 
which  was  not  to  be  performed  within 
one  year,  the  defendant  need  not  pay  the 
plaintiff  for  what  she  has  done  at 
request.  If  that  were  the  law,  it  wouli 
be  very  unjust;  but  we  all  think  the 
plaintiff  might  veir  well  Tnm'nffy^-n  ths 
action  on  a  count  mr  money  paid  at  th» 
defendant's  request  for  the 
and  education  of  the  children,  and  that 
is  no  answer  to  say  that  the 
was  one  that  was  not  to  be  performi 
within  a  year. 

EZeatino,  J.;   Mellor,  J.;   Lush, 
Grove,  J. ;  and  Archibald,  J.,  concu 


le 


it 
It 


Judgment  affirmed 


Attorneys — Le  Richo  &  Son,  agents  for  Out^^ 
Son,  Torquay,  for  plaintiff;  Wedlako  &  T 
agenti  for  Edmonds  &  Son,  PlymouUi,  fo 
fondant 
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llav  27    I       ^^^  ^'  ^^^  ^^^  OTHERS. 

Action  on  the  Oase — Insurcmce  Society 
— HuleS'-Es^ndswn  of  Member  by  Com' 
miUee  mthotU  hearing  Defence — Damage 
— Insufficient  Allegation  of  Fraud. 

The  declaraMon  aUeged  that  plaintiff  was 
a  member  of  a  marine  insurance  associa- 
tion^ formed  for  the  purpose  of  mutually 
insuring  and  indemniffing  the  members 
iheresf  against  losses  and  damages  by  perils 
of  seas  happening  to  their  respective  vessels 
entered  in  its  books,  upon  deposit  of  51.  per 
eeni.qfthe  suminsurea,and  uponother  terms 
contained  in  the  rules  of  the  society;  and  thai 
the  plaintiff  having  deposited  such  sum^ 
had  a  ship  duly  entered;  that  the  defendants 
were  the  committee  of  the  society ,  and  one 
qf  ihe  rules  was  that  they  should  have  en* 
Ure  control  of  its  affairs,  and  ^'  That  if 
ihe  committee  shaU  at  any  time  deem  the 
conduct  of  any  member  suspicious,  or  that 
euch  member  is  for  any  other  reason  un- 
worthy  of  remaining  in  this  society,  they 
ehaU  have  full  power  to  exclude  such  mem- 
her  by  directing  the  secretary  to  give  such 
member  notice  in  writing  that  the  commit^ 
tee  have  excluded  such  meniber   .   .  .    and 
cfier  the  giving  of  such  notice  such  member 
shaU  be  excluded,  and  have  no  claim  or  be 
responsible  for  or  in  respect  of  any  loss 
or  damage  happening  after  such  notice  ;  " 
that  the  plairUiff  was  entitled  to  receive, 
and,   but  for  the  grievances    thereinafler 
mentioned,  would  have  received,  from  the 
funds  of    the    society    an    indemnity  for 
any  loss  or  damage  to  his  ship  by  the 
perils  of  the  sea  during  his  membership. 
Breach,  thai  the  defendants,  weU  knowing 
ihe  premises,  but  wrongfully,  coUusively, 
and  improperly  contriving  to  depnve  the 
plaintiff  of  the  benefit  of  such  indemnity 
.  .  .  did  wrongfully,  collusivdy,  and  imprO" 
perly  expel  the  plaintiff  from  the  society, 
on  the  alleged  ground  that  his  conduct  was 
(m  the  terms  of  the  nde)  suspicious,  or 
that  he  was  from  some  other  reason  im- 
worthy  of  remaining  in  the  society,  without 
any  just,  reasonable,  or  probable  cause  what^ 
soever  for    such   expulsion,   and    without 
having  given  the  plaintiff  any  notice  that 
his  conduct  was  to  be  investigated  and  ad- 
judicated  upon,  and  without  giving  him  any 
opportunity  of  being  heardj  and  without 

Kiw  Serhs,  43.--£xchbq, 


in  fad  hearing  the  plaintiff  or  any  person 
on  his  behalf  in  defence  and  vindication  of 
his  conduct.  And  thai  a  few  days  after 
the  expulsion  his  ship  sustained  damaye, 
and,  but  for  the  expulsion,  he  would  ha/ve 
beefih  entitled  to  receive,  and  would  have  re- 
ceived  a  certain  sum  as  indemnity  for  the 
damage,  and  that  by  reason  of  his  expul- 
sion he  had  lost  the  said  sum : — 

Held,  on  demurrer,  that  the  declaration 
was  bad, — per  Kelly,  C.B.,  and  Amphlbtt, 
B.,  because  as  the  commiitee  had  notheard  the 
plaintiff,  nor  given  him  an  opportunity  of 
being  heard  before  them  in  his  own 
defence,  their  act  of  expulsion  was  void,  and 
he  remained  stUl  a  member  of  the  society j 
and  entitled  to  all  his  rights  of  member" 
ship,  and,  therefore,  had  not  suffered  the 
damage  alleged.  Fer  Clbasby,  B.,  because, 
even  if  a  fraudulent  expulsion  would  have 
been  actionahle,  there  was  no  allegation  that 
the  act  of  the  defendants  had  been  fraudu- 
lently done.  Per  Pollock,  B.,  because  the 
declaration  omitting  any  distinct  allegation 
of  fraud,  did  not  shew  such  a  wrongful  act 
as  would  be  actionahle  without  damage^ 
and  the  expulsion  being  invalid,  the  damage 
laid  had  not  occurred. 

Declaration  that  before,  Ac.,  the  plain- 
tiff was  a  member  of  a  mntoal  marine 
insurance  association,  formed  and  estab* 
lisbed,  and  still  established  and  carried 
on,  for  the  purpose  of  mutually  insuring 
and  indemnifying  the  several  members 
thereof  against  losses  and  damages  by 
perils  of  seas  happening  to  or  done  by 
their  respective  vessels  entered  and  in- 
sured respectively  by  them  in  the  books 
of  the  society,  upon  deposit  with  the 
treasurer  of  the  society  of  a  sum  equal  to 
bl.  per  cent,  on  the  amount  of  the  sum 
for  which  such  vessels  should  be  insured, 
and  upon  other  terms  contained  in  the 
rules  of  the  society ;  and  the  plaintiff  as 
such  member,  and  having  deposited  with 
the  treasurer  such  sum,  had  a  ship  duly 
entered  in  the  books  upon  the  terms 
aforesaid.  And  the  defendants  were  the 
committee  of  the  society,  and  one  of  the 
rules  was  "  That  the  management  of  the 
affairs  of  this  society  shall  be  at  all  times 
hereafter  conducted  by  a  committee  of 
not  less  than  nine  persons  (either  mem- 
bers of  the  society  or  not),  one  of  whom 

X 


154 


COnBT  OF  BXOHEQUEB: 


sliall  be  appointed  president  of  the  so- 
ciety. That  such  committee  shall  have 
the  entire  control  of  the  funds,  affairs 
and  concerns  of  the  society,  and  shall 
determine  upon  the  admission,  rejection, 
and  exolosion  of  any  vessel  insured  or 
proposed  to  be  insured  by  it,  and  their 
determination  shall  be  entered  by  the 
secretary  in  the  books  of  the  society,  and 
be  final  and  binding  upon  all  parties,  unless 
where  they  afterwards  see  cause  to  alter 
and  do  alter  the  same,  provided  that  no 
member  of  the  committee  shall  act  as  such 
in  the  settlement  of  his  own  loss  .  .  .  That 
if  the  committee  shall  at  any  time  deem 
the  conduct  of  any  member  suspicious, 
or  that  such  member  is  for  any  other 
reason  unworthy  of  remaining  in  this 
society,  they  shall  have  full  power  to  ex- 
clude such  member  by  directing  the  sec- 
retary to  give  to  such  member  notice  in 
writing  that  the  committee  have  excluded 
such  member  from  this  society,  and  after 
the  giving  of  such  notice,  such  member 
shall  be  excluded,  and  have  no  claim  or 
be  responsible  for  or  in  respect  of  any 
loss  or  damage  happening  after  such 
notice."  And  the  plaintiff  as  such  mem- 
ber of  the  society,  and  having  deposited 
such  sum,  and  having  his  ship  entered 
in  the  books  as  aforesaid,  was  under  the 
rules  of  the  society  entitled  to  receive, 
and  but  for  the  grievance  hereinafter 
mentioned  would  have  received  from  the 
funds  of  the  society  an  indemnity  for  any 
loss  or  damage  to  his  ship  so  entered  by 
the  perils  of  the  sea  during  his  member- 
ship. Breach,  that  the  defendants,  well 
knowing  the  premises,  but  wrongfully, 
coUusively,  and  improperly  contriving  to 
deprive  the  plaintiff  of  the  benefit  of  such 
indemnity  to  which  he  was  so  entitled,  did 
wrongfully,  collnsively,  and  improperly 
expel  the  plaintiff  from  the  society,  on 
the  alleged  ground  that  his  conduct  was 
(in  the  terms  of  the  rule)  suspicious,  or 
that  he  wiis  for  some  other  reason  un- 
worthy of  remaining  in  the  society,  with- 
out any  just,  reasonable,  or  probable  cause 
whatsoever  for  such  expulsion,  and  with- 
out having  given  the  plaintiff  any  notice 
that  his  conduct  was  to  be  investigated 
and  adjudicated  upon  by  the  committee, 
and  without  giving  the  pliiintiff  or  any 
person  on   his    behalf  any  opportunity 


whatsoever  of  being  heard  befixre  them, 
and  without  in  fact  hearing  the  plaintiff 
or  any  person  on  his  behalf  in  defence  and 
vindication  of  the  plaintiff's  oondoot  as  a 
member  of  the  society  with  reference  to 
the  said  ground  of  expulsion.  And  that 
before  and  at  the  time  of  his  expulsion 
from  the  society  he  had  a  ship  called  the 
Progress,  duly  entered  in  the  booksy  and 
had  deposited  with  the  treasnrer  sndi 
sum  as  aforesaid,  and  the  ship  sustained 
damage  by  the  perils  of  the  seas  a  few 
days  after  the  expulsion  of  the  plaintiff 
from  the  socieW,  and  bnt  for  the  expul- 
sion he  wotdd  have  been  entitled  to  re- 
ceive, and  would  have  received  921, 2$.  ScL 
from  the  funds  of  the  society  as  indem- 
nity for  the  damage  so  sustained,  and 
that  by  reason  of  nis  expulsion  he  has 
lost  the  said  sum  of  922.  2s.  Sd.,  and  has 
been  otherwise,  by  reason  of  the  said 
wrong  of  the  defendants,  greatly  damaged 
and  injured. 

Fifth  plea.  —  That  the  defendants 
deemed  the  conduct  of  the  plaintiff  sus- 
picious, and  in  the  exercise  of  their  power 
in  that  behalf  given  to  them  by  the  said 
rules,  excluded  him. 

Sixth  plea. — That  they  deemed  that 
the  plaintiff  was  unworthy  of  remaining 
in  the  society  for  other  reasons  than  deem- 
ing his  conduct  suspicious. 

Demurrer  to  the  first  count  of  the 
declaration  (1),  and  joinder. 

Demurrer  to  the  fifth  and  sixth  pleas 
(2),  and  joinder. 

There  were  also  issues  of  fkct,  which 
had  been  tried  at  Leeds  before  Pollock, 
B.,  who  nonsuited  the   plaintiff  on  the 
ground  that  the  declaration   shewed  no< 
cause  of  action.     A  rule  to  set  aside  th 
nonsuit  was  subsequently  obtained  ani 
argued,  and  judgment  thereon  was 
served  until   the   argument  of  the  de- 
murrers which  raised  the  same  questioi 
as  that  arising  on  the  rule. 

Waddij  {Tennant  with  him),  for  thi 
defendants.  —  First.    The  declairation  it  2 


^1)  On  the  ground  that  it  showed  no  cause 
action. 

(2)  On  tho  ground  that  the  facts  allcgtsd 
no  answer  to  the  plaintiff's  causo  of  action  ii 
respect  of  his  expulsion  from  the  society  withon 
being  heard  in  his  defence. 
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bad,  for  no  expnlsiou  from  the  socieiy 
is  ^ewn  upon  the  face  of  it.  Secondly. 
The  plaintiff  was  not  insured.  It  does  not 
appear  that  a  binding  agreement  for  in* 
snrance  was  entered  into, for  there  is  no  alle- 
gation that  a  stamped  policy  was  ever  exe- 
cuted— In  re  The  London  Marine  Insv/rance 
AssodaHon^  Smith's  Gaee  (3) ;  Fisher  v. 
The  Liverpool  Marine  Insurance  (4).  If 
he  had  been  a  member  of  the  society,  and 
were  not  insured,  he  could  not  have  re- 
corered  for  the  damage  to  his  ship,  so  his 
expulsion  has  done  him  no  wrong. 

[Ejsllt,   C.B.— There  is  the  general  . 
damage  of  his  being  unlawfully  expelled 
having  paid  hi.  to  become  a  member.] 

He  is  in  this  dilemma — Either  the  de- 
fendants had  power  to  expel  him,  and  if 
so,  there  was  no  wrong  in  doing  so,  or 
they  had  not  power,  and  therefore  their 
act  is  a  nulli^,  and  he  is  not  expelled. 
Moreover,  they  may  have  done  the  act 
alleged  to  be  an  expulsion  improperly, 
and  yet  have  but  exercised  their  right. 
They  were  justified  in  expelling  without 
hearing  him.  The  object  of  the  rules 
would  be  defeated  if  the  Committee  could 
only  act  on  legal  proof.  The  plaintiff  has 
not  ventured  to  allege  that  they  did  it 
fraudulently. 

[Amphlett,  B.,  referred  to  Blisset  v. 
Daniel  (5)]. 

The  point  arises  also  on  the  picas. 

Digly  Seymour  {Letoers  with  him),  for 
the  plaintiff. — The  declaration  discloses  a 
duty,  breach,  and  damage.  In  Batter^ 
bury  V.  Vyse  (6)  a  declaration  alleging 
*'  collusion  "  was  held  good,  as  it  imputed 
fraud.  Moreover,  the  word  "  contriving" 
here  used  has  a  like  effect.  The  plaintiff, 
by  paying  his  deposit,  has  borne  the  bur- 
thens, and  therefore  is  entitled  to  thb 
benefits  of  his  membership  in  this  socieiy. 
The  defendants  rely  on  the  power  of  ex- 
clusion given  to  the  committee  by  the  rules. 
But  they  are  not  to  exclude  a  member 
without  "  deeming  **  him  guilty  of  impro- 
per conduct.     "  Deeming  *'  involves  the 

(3)  88  Law  J.  Rep.  (n.8.)  Chanc  681 ;  s.  c.  Law 
Bep.  4  Chanc.  App.  611. 

(4)  42  Law  J.  Bep.  (n.8.)  Q.B.  224 ;  s.  c.  Law 
Bot>.  8  Q.B.  469. 

(6)  10  Hare,  493. 
'  (6)  2  Hiirl.&  0.  42 ;  s.  c.  32  Law  J.  Eep.  (k.s.) 
JEjJch.  177. 


exercise  of  a  judicial  discretion ;  but 
having  held  no  enquiry,  the  committee 
have  violated  their  discretionary  duiy. 
In  the  case  of  The  King  v.  The  Oha/ncellor^ 
8fc.^  of  the  Universiinj  of  Cambridge  (7)  a 
mandamus  had  issued  for  the  restoration 
of  Richard  Bentley  to  his  academical  de- 
grees, of  which  he  had  been  deprived  by 
the  university,  and  it  was  held  that  a  re- 
turn thereto,  alleging  a  suspension  or 
degradation  of  the  paiiy,  but  not  stating 
that  he  was  summoned  to  attend  the  pro- 
ceedings, or  made  any  defence  thereto, 
was  ill.  Fortescue,  J.,  in  his  judgment, 
said,  ^^The  laws  of  God  and  man  both 
give  the  party  an  opportunity  to  make 
his  defence,  if  he  has  any.  I  remember 
to  have  heard  it  observed  by  a  very 
learned  man  upon  such  an  occasion  that 
even  God  himself  did  not  pass  sentence 
upon  Adam  before  he  was  called  upon  to 
make  his  defence.  'Adam,'  says  God, 
*  where  art  thou  ?  Hast  thou  eaten  of 
the  tree  whereof  I  commanded  thee  that 
thou  Bhouldest  not  eat  ? '  And  the  same 
question  was  put  to  Eve  also"  (p.  567). 
The  discretion  exercised  by  the  com- 
mittee is  not  to  be  arbitrary,  for,  as 
we  read  in  Bookers  Case  (8),  "  Discretion 
is  a  science  or  understandmg  to  discern 
between  falsity  and  truth,  between  wrong 
and  right,  between  shadows  and  sub- 
stance, between  equity  and  colourable 
glosses  and  pretences,  and  not  to  do  ac- 
cording to  their  wills  and  private  affec- 
tions ;  for  as  one  saith,  talis  discretio  dis^ 
cretionem  confundit,**  In  Ex  parte  Bain» 
shay  (9),  Lord  Campbell  says  that  '^  The 
Chancellor  has  authority  to  remove  a 
Judge  of  a  County  Court  only  on  the 
implied  condition  prescribed  by  the  prin- 
ciples of  eternal  justice,  that  he  hears  the 
party  accused."  This  declaration  dis- 
closes a  duty  on  the  committee  to  judge 
calmly  and  according  to  the  laws  of  na- 
tural justice,  by  giving  the  suspected 
person  an  opportunity  of  being  heard. 
There  is  damage  even  if  the  plaintiff 
has  not  been  in  fact  expelled,  for  being  a 
partner   with  the  defendants,   he  could 


(7)  1  Star.  667. 

(8)  3  Bep.  100a. 

(9)  18  Q.B.  Bep.  173 ;   8."c.  21  Law  J.  Rep. 
(n.8.)  Q.B.  238. 


156 


OOXIET  OP  EXCHEQITEB: 


[N.8. 


not  bring  any  action  against  them  which 
would  involve  matters  of  account — 2  LificU 
ley  on  PartnershtPf  Srd  edit.  p.  908,  and 
therefore  would  be  driven  to  the  Court  of 
Chancery  bj  the  natoral  consequence  of 
the  defendants'  acts  —  IHaon  v.  Fawcua 
(10),  and  as  Crompton,  J.,  there  says, 
'^Surely  that  is  damage,  whatever  tiie 
result  (p.  139).  And  indeed,  there  is 
damage  stated  in  the  declaration,  which 
alleges  that  ''but  for  the  expulsion  he 
would  have  been  entitled  to  receive  and 
would  have  received"  indemnity  for  the 
loss  of  his  ship. 

[Kellt,  C.jB. — But  only  under  the  in- 
surance.] 

No,  by  being  on  the  books  of  the  com- 
pany. Either  the  act  was  void,  and  by 
the  defendants  fraudulently  contriving 
to  do  it  the  plaintiff  was  injured,  or  it 
was  not  void,  but  fraudulentiiy  and  im- 
properly attempted,  and  by  that  he  is 
mjured. 

[Kellt,  C.B.,  referred  to  Beatircnn  v. 
Scott  (11),  where  it  was  held  that  an  ac- 
tion may  be  maintained  against  the  Judge 
of  an  Ecclesiastical  Coui't  who  excommu- 
nicates a  party  for  refusing  to  obey  an 
order  which  the  Court  has  not  authority 
to  make,  or  where  the  party  has  not  been 
previoucdy  served  with  a  citation  or  moni- 
tion, nor  had  due  notice  of  the  order. 
Cleasbt,  B. — And  the  Judge  may  also  be 
indicted :  BlacksUme's  Oomm,  bk.  3,  p.  101 .] 

Tenntmt  replied,  and  cited  Hayman  v. 
The  Cfovemors  of  Eugby  School  (12). 

Kellt,  C.B. — But  that  from  different 
points  of  view  we  have  all  come  to  the 
conclusion  that  this  action  is  not  main- 
tainable, I  should  have  desired  time  to 
consider  the  grounds  on  which  my  opinion 
that  the  defendants  are  entitled  to  judg- 
ment is  founded.  It  appears  that  the  plain- 
tiff had  become  a  member  of  an  associa- 
tion or  partnership,  carried  on  by  the  co- 
partners for  the  purpose  of  effecting  ma- 
riue  insurances  with  the  society  on  ships 
of  which  they  might  be  possessed,  and 
perhaps  also  for  other  purposes.  Amongst 
the  rules  of  the  association  were  those  set 

(10)  8  E.  &  £.  637 ;  s.  c  80  Law  J.  R«p.  (k.8.) 
Q.B.  187. 
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out  in  the  record.    [His  Lordship  read 
them.]     Therefore  the  record  shews  tint 
without  any  reason  alleged  or  suggested — 
although  I  must  not  be  understood  to 
say  that  a  body  like  this  association  aie 
bound  to  give  or  suggest  any  reason  for  the 
decision  thev  may  arrive  at-— a  committee 
formed  of  tne  necessary  number  of  mem^ 
bers  held  a  meeting,  and  came  to  a  deoi- 
"Sion  *'  deeming  "  the  conduct  of  the  plain- 
tiff suspicious  or  unworthy  of  the  BOCOBtj^ 
and  accordingly  gave  him  notice  of  that^ 
and  that  he  was  to  consider  himself  ex- 
cluded from  the  socieiy,  and  they  did 
accordingly  exclude  him,  and  inform  him 
that  the  society  would  be  responsible  for 
no  claims  for  an|r  losses  of  his  ships.  He 
now  sues,  treatmg  this  exclusion  as  a 
cause  of  action,  and  alleges  damitf;e  which 
he  claims  bya  count  to  which  'were  is  a 
demurrer.    The  question  is,  whether  that 
count  is  sustainable.     I  am  of  opuiioii 
that  it  is  not^  but  not  at  all  on  the  ground 
that  theact  of  the  committee  was  inanTwiao 
lawfril,  it  being  alleged  on  the  reoord  thai 
this  act  was  done,  and  the  plaintiff  ex- 
pelled without  his  having  had  an  oppor- 
tuniiy  of  appearing,  or  shewing  thi^  his 
conduct  was  without  suspicion,  and  was 
not  unworthy  of  his  membership.  I  think 
that  this  committee  were  bound,  before 
they  came  to  the  conclusion  at  which  thej 
arrived,  and  excluded  the  plaintiff,  to  g^e 
the  plaintiff  notice  that  thev  were  about  to 
consider  the  question,  and  bound  to  afford 
him  an  oppoHiuliity  of  defending  himself 
against  any  charge  made  against  him. 
So,  if  the  case  rested  there,  and  bat  tar 
the  point  arising  on  the  record,  to  whieh 
I  shall  presently  advert,  I  should  have 
said  that  this  was  a  wrongful  act  on  the 
part  of  the  defendants,  and  that  tfaeaotkm 
was  maintainable.     But  when  we  look  at 
the  act  of  expulsion  itself,  we  find  thai 
it    would,  if  valid,  cause  him  to  oeaae 
to    be    a    member,    and  that  the    only 
damage  he  could  possibly  sustain  would 
be  that  he  lost  some  right,   benefit,  or 
privilege  to  which  he  would  otherwise 
have  been  entitled  under  the  artioles  of 
association.     Therefore  the  damage  de- 
pends entirely  on  the  question  whether, 
under  those  articles  of  association,  he  had 
ceased  to  be  a  member  of  the  BooieW,  fiv  i^ 
havingduly  paid  his  52.,  and  enterea  the  80- 
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oiety,  he  hAd  not  ceased  to  belong  to  it,  and 
had  lost  his  vessel,  he  wonld  have  been  enti- 
tled to  the  benefit  of  the  insnrance.  But 
in  my  judgment  the  act  of  expulsion,  being 
unreasonable  and  unlawful,  was  void, 
and  he  remained  a  partner,  and  is  at  this 
moment  entitled  to  enforce  all  his  part- 
nership rights,  and  to  obtain  for  himself 
any  b^efits  which  he  could  claim  as  a  part- 
ner, notwithstanding  this  sentence  of  ex- 
pulsion. It  has  been  argued  with  much 
foroe  that,  looking  at  the  language  of 
these  articles,  they  are  absolutely  un- 
conditional, and  I  quite  agree  that  if 
the  oonmiittee  had  honestly,  rationally, 
lawfolly,  and  properly  exercised  their 
powers  under  the  articles,  their  decision, 
right  or  wrong,  could  not  be  questioned. 

There  would  be  no  power  in  law  to  dis- 
torb  their  decision  because  they  had  pro- 
ceeded on  insufficient  grounds,  or  even 
without  grounds  at  all,  if  they  honestly 
oame,  or  alleged  that  they  had  honestly 
come  to  a  determination  that  the  conduct 
of  the  plaintiff  was  suspicious  or  un- 
worthy. 

But  I  am  of  opinion  that,  upon  the  prin- 
ciple of  law  that  no  one  should  be  con- 
dinned  unheard  on  any  occasion  of 
an  enquiry  resulting  from  alleged  miscon- 
duct, without  his  having  an  opportunity 
of  appearing,  and  defending  himself,  that 
this  act  of  expulsion  was  ineffectual. 

Many  cases  have  been  cited,  in  some  of 
which  the  rule  of  law  has  been  laid  down 
in  strong  terms.  The  general  rule,  to 
which,  however,  there  are  some  excep- 
tions,  such  as  that  in  Copin  v.  Adamaon 
(18),  lately  before  us,  is  that  whether  the 
enauizy  be  before  a  Court  of  justice,  or 
boay  c^  persons  invested  with  competent 
authority,  the  person  charged  should  be 
heard.  The  rule  is  expressed  in  the  case  In 
re  Hammersmith  Bent -charge  (14),  by 
Parke,  B.,  who,  although  dissentient 
fiN>m  the  judgment  in  that  case,  fortifies 
his  statement  of  the  above  principle  by 
the  opinion  of  other  Judges,  and  refers  to 
a  jpassage  from  a  judgment  of  Bayley,  J., 
where  that  learned  Judge  says,  that  he 
knows  "  of  no  case  in  which  you  are  to 
have  a  judicial  proceeding,  by  which  a 

118)  Post,  p.  161. 

(14)  4  Ezeh.  Bep.  87 ;   s.  c.  19  Law  J.  Rep. 
(va)  BiBh.  66. 


man  is  to  be  deprived  of  any  part  of  his 
property,  without  his  having  an  opportu- 
nity of  being  heard.**     Then,  after  some 
admirable  reasoning  upon  Capel  v.  Child 
(15),  from  which  the  above  extract  is 
taken,  Parke,  B.,  says,  "  This  is  an  ex- 
tremely strong  case,  and  shews  how  power- 
ful the  principle  of  justice  is  in  all  judicial 
proceedings:    qui  aliquid  statuerit  parte 
inauditi  altera,    aaquum  licet    statuerit^ 
hand  eequus  fuit  *' — using  the  language  of 
Seneca.      I  entirely  adopt  that  decision 
and  approve  it.     1  next  turn  to  Blisset  v. 
Daniel  (5),  because  it  is  a  case   nearly 
parallel  to  the  present  one.      There  ar- 
ticles  of    partnership   provided    that    it 
should  be  lawful  for  the  holders  of  two- 
thirds  or  more  of  the  partnership  shares, 
to  expel  any  partner  by  giving  him  notice 
in  a  certain  form,  and  it  was  held  that 
the  power  of  expulsion  might  be  exercised 
by  two-thirds  of  the  partners,  without  any 
previous  meeting  of  the  partners  in  com- 
mittee upon  the  question,  and  without  any 
cause  being  assigned  for  such  expulsion. 
Now,   if   it  were    necessary  to  consider 
the  question  whether  the  power  was  ex- 
ercised here  without  any  proper  or  pos- 
sible cause,  it  might  be  that  there  is  enough 
upon  the  record  to  shew  that  this  expul- 
sion was  collusive  and  unlawful,  but  that 
is  not  the  ground  on  which  I  prefer  to 
rest  the  case,  for  the  above  judgment 
went  further,   and    decided    "  that    the 
power  must  be  exercised  with  good  faith, 
and  not  against  the  truth  and  honour  of 
the  contract,**  and  "  that  the  power  was 
not  properly  exercised  at  the  exclusive 
instance  of  one  partner,  and  in  conse- 
quence of  his  representation  to  the  other 
partners,  made  without  the  knowledge 
and  behind  the  back  of  the  partner  who 
was  to  be  expelled,  and  without  giving  to 
such  partner  the  opportunity  of  stating 
his  case,  and  of  removing  any  misunder- 
standing on  the  part  of  his  co-partners." 
The  circumstances  there  are  set  forth  with 
more  detail  than  the  record  before  us  admits 
of,  but  we  may  suppose  the  present  case  to 
be  most  favourable  to  the  committee,  and 
that  some  complaint  had  been  made  to 
them,  and  they  had  enquired  into  it,  and 

(15)  2  Cr.  &  J.  688 ;  8.  c  1  Law  J.  Bep.  (ir.8.) 
£xch.  205. 
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some  £aot8  had  been  shewn  to  them  which 
might  even  indicate  improper  conduct  on 
the  part  of  the  plaintiff,  but,  still,  assum- 
ing all  that,  the  above  case  is  a  decision 
that  they  ought  to  have  given  him  an 
opportunity  of  stating  his  defence,  and 
removing,  if  he  could,  the  suspicion  against 
him,  and  that  it  was  improper  to  proceed 
in  Ins  absence.  I  think  that  authority  is 
directly  in  point,  and  tends  to  establish, 
as  a  matter  of  law,  that  the  committee 
were  wholly  unjustified  in  proceeding  to 
expel  the  plaintiff  from  the  benefits  of  the 
society.  The  decree  in  Blisset  v.  Daniel 
(5)  was,  that  the  notice  of  expulsion 
given  to  the  plaintiff  was  void,  and  that 
he  did  not  by  virtue  thereof  cease  to  be  a 
partner  in  the  copartnership  firm,  and  the 
Vice- Chancellor  went  on  to  say  that  the 
plaintiff  was  entitled  to  all  the  benefits  of 
his  partnership  (p.  538).  So  here  the 
plaintiff  has  not,  by  this  notice  of  expul- 
sion, which  I  hold  to  be  absolutely  void  at 
law,  ceased  to  be  a  member  of,  and  so  en- 
titled to  all  the  benefits  of,  the  copartner- 
ship. But  this  action  is  founded  entirely 
on  the  act  of  expulsion,  and  he  claims  da- 
mages, which  he  alleges  he  has  sustained 
from  ttiat  act.  Yet  he  was  just  in  the 
same  position  after  it  as  he  was  the  hour 
before,  consequently,  he  has  sustained  no 
damage  at  law,  and  can  maintain  no  ac- 
tion. As  to  Beaurain  v.  Scott  (11),  from 
my  imperfect  recollection  of  it,  I  was  in 
hopes  that  it  might  turn  out  to  be  an 
authority  for  saying  that  the  plaintiff 
might  maintain  his  action  for  the  wrong- 
^1  act^  although  in  contemplation  of  law 
he  had  sustained  no  damage  at  all.  But, 
on  looking  at  the  facts  there,  we  find  that 
the  act  complained  of  was  of  itself  an 
indictable  offence  (16),  and,  although  the 
Court  certainly  held  that  as  the  sentence 
was  pronounced  by  a  Court  having  no 
jurisoiction  to  pass  it,  and  was,  therefore, 
void,  the  action  was  maintainable,  their 
decision  went  upon  the  peculiar  nature 
and  high  importance  of  the  case,  for  the 
excommunication  was  read  publicly  during 
divine  service  in  the  parish  church,  and 
the  plaintiff's  name  and  fisime  were  inju- 
riously affected  thereby.  But  this  is  a 
case  of  a  totally  different  character,  for  here 
the  notice  of  expulsion  was  sent  by  a  com- 

(16)  See  note  at  p.  892  of  the  report  of  that  case. 


mittee  only,  and  had  no  effiaet  ai  alL  It 
was  mere  waste  paper,  and  if  the  plaintiff 
had  been  advised  to  say,  **  I  think  this  is 
actually  void,  and  I  call  on  yon  my  co- 
partners to  treat  me  as  a  member  of  the 
association,  and  to  give  me  my  rights  as 
such,"  he  would  have  been  entitled  so  to 
do,  and  to  enforce  those  rights,  of  which 
he  was,  and  is,  still  possessed.  With 
great  regret  I  must  declare  this  action 
not  to  be  maintainable,  and  hold  the  de- 
murrer good.  For  the  same  reasons  I 
think  the  nonsuit  is  sustained  also. 

Cleasbt,  B. — ^I  have  come  to  the  same 
conclusion,  although  not  exactly  on  the 
same  grounds.  My  reasons  are  not  that 
there  was  no  action  of  damages  for  a 
wrongful  expulsion,  for  I  should  have 
thought  that  wherever  there  was  an  injury 
to  a  right  there  arose  a  cause  of  action,  and 
that  if  this  man,  being  a  member  of  the 
society,  was  de  facto  excluded  from  his 
rights  at  the  moment  the  notice  was 
served  on  him,  such  exclusion  was  an 
injury  entitling  him  to  maintain  the 
action.  But,  under  the  circnmstances, 
I  am  not  at  all  sure  that  the  committee 
are  liable  to  an  action  for  the  mode  in 
which  they  perform  their  functions — 
either  taking  the  case  as  being  without 
fraud;  or  regarding  it  as  coupled  with 
fraud. 

Even  if  the  plaintiff  had  attended 
upon  the  inquiry  before  the  committee, 
and  been  heard,  his  exclusion  miffht 
possibly  have  been  improper.  I  thmk 
the  declaration  is  so  framed  as  to  cover 
both  modes  of  complaint.  Suppose,  then, 
the  committee  are  liable  to  an  action 
if  they  do  not  give  a  man  notice  (to 
which  point  I  thmk  the  case  must  really 
come).  It  seems  that  by  one  of  the 
rules  a  matter  might  be  referred  to  a 
conmiittee  of  nine,  either  members  or 
not.  What  are  they  to  do  ?  They  are 
to  have  **  entire  control  of  the  funds, 
affairs  and  concerns  of  the  society,  and 
shall  determine  upon  the  admission,  re-- 
jection,  and  exclusion  of  any  vessel  in- 
sured, or  proposed  to  be  insured,  by  it,  and 
their  determination  shall  be  entered  by 
the  secretary  in  the  books  of  the  society, 
and  be  final  and  binding  upon  all  par> 
ties,  unless  where  they  afterwards  see 
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fit  to  alter  and  do  alter  the  same." 
Now,  are  they  to  be  liable  for  each  sbip 
proposed  for  insurance  and  bona  fide  re- 
jected bj  them,  if  the  same  be  afterwards 
lost,  for  the  irregular  or  negligent  man- 
ner in  which  they  may  have  proceeded  ? 
So,  also,  where  they  have  rejected  claims 
on  loss,  are  they  to  be  responsible  in  an 
action  to  each  disappointed  claimant? 
For  be  it  remembered  that  we  are  not 
here  dealing  with  the  rights  of  a  part- 
ner maintainable  in  Chancery,  bnt  onlj^ 
with  his  right  to  bring  an  action.  In 
consequence  of  the  pecniiar  nature  of  the 
Bocieiy  it  was  supposed  that  it  was  ne- 
cessary for  the  committee  to  be  empow- 
ered to  act  upon  a  very  nnsatisfactory 
ground,  viz.,  suspicion  which  they  may 
entertain,  not  on  the  real  grounds  of  that 
suspicion.  Now,  I  do  not  think  the 
office  they  held  exposed  them  to  an 
action  for  neglect.  But,  dealing  with  the 
other  part  of  the  case,  supposing  this 
exclusion  to  have  been  done  fraudulently, 
I  should  be  loth  to  pronounce  an  opinion 
whether  the  committee  are  in  a  position 
to  be  exposed  to  such  an  action  as  this 
by  every  member  of  the  society.  But  I 
have  no  hesitation  in  saying  that  the  con- 
clusion at  which  I  have  arrived  is,  that 
this  declaration  is  intentionally  framed, 
omitting  the  usual  word  "  fraudulently,** 
in  order  to  save  the  plaintijQT  from  the  dif-< 
ficulty  of  proving  fraud,  and  that  the 
word  "collusively,**  loosely  used  here,  does 
not  amount  to  an  allegation  of  mala  fides 
in  the  defendants.  In  the  case  of  Bat^ 
terhury  v.  Vyse  (6)  the  alleged  cause  of 
action  was,  that  it  being  a  condition  that 
the  plaintiff  should  have  the  certificate 
of  the  architect  before  being  paid,  the 
defendant  had  prevented  the  architect 
from  giving  a  certificate.  There  the  spe- 
cific act  was  charged  that  the  certificate 
was  collusively  withheld  on  the  ground 
of  the  condition,  shewing  it  to  be  an  act 
of  a  dishonest  nature  without  any  cause 
alleged  whatever,  for  we  may  take  it  as 
a  fact  that  the  architect  and  the  defend- 
ant combined  together  to  refuse  it.  We 
should  do  right  to  hold  that  in  an  action 
against  a  body  like  this  committee,  the 
charge  of  fraud  should  be  very  specifi- 
cally alleged,  and  I  think  that,  on  the 
form  of  the  declaration,  there  is  not  a 


sufficient  allegation  of  fraud  to  make  it 
actionable. 

Pollock,  B. — I   also   am   of  opinion 
that  the  defendants  are  entitled  to  judg- 
ment   on    this  demurrer.      It    involves 
most  important    principles    of   law,  al- 
though many  of  them  first  principles. 
Now,  in  the  first  place,  I  think  there  is 
no  force   in   the  objection   by  the   de- 
fendants that  the  plaintifi*  did  not  shew 
any  right  of  'action  because  he  did  not 
shew  that  his  ship  was  insured,  because 
I  think  that  the  statement  that  he  had 
paid  his  money  on  becoming  a  member 
was  sufficient   to   give  him  an  interest. 
Nor  do  I  think  anything  of  the  objec- 
tion that  this  society  was  a  co-partner- 
ship,   because,   although  to   enforce  his 
right  as  member,  he   might  have  to  go 
to    the  Court  of  Chancery,  yet  that  is 
consistent    with    his     right    of    action 
against    these  twenty  defendants,   sup- 
posing them   guilty  of  such  conduct  as 
amounted  to  a  legal   cause   of  action. 
Then  is  there  a  legal  cause  of  action  ? 
The    declaration    is    as    follows :    [His 
Lordship  read  it].     Now,    in   the  first 
place,  it  is  conceded  that  the  word  expel 
must  not  be  taken  in  the  physical  sense  ot 
turning  the  plaintiff*  out,  but  as  equivalent 
to  the  word  exclude.     Although  I  hope 
I  shall  not  be  supposed  to  consider  the 
conduct  of  the  defendants   towards  the 
plaintiff,  in  simply  meeting  together  and 
passing   a  resolution  excluding  him,  as 
right  and  proper,  yet  whether  that  was 
so  improper  as  to  offend  a  nice  sense  of 
justice,  or   as   to  give   him   a   right   to 
apply  to  a  Court  of  Equity,  is  one  ques- 
tion ;  but  whether  their  conduct  would  give 
him    a    legal   right    of  action,  is  quite 
another.     In    my  judgment  the  allega- 
tion of  "  wrongfully,  improperly,  and  col- 
lusively expelling  him**  does  not  go  to 
establish  that  which  the  plaintiff  was  bound 
to  have  established,  but  sought  to  avoid 
establishing  by  not  using  the  word  fraudu- 
lently.    "  Wrongfully  **  may  be  rejected, 
so  likewise  "  improperly.**  **  Collusively  " 
is  susceptible   of  a  doubtful  meaning, 
and,  according  to  the  rules  of  pleading, 
mast  bo  taken  most  strongly  against  the 
person  usitig  it,  and  read  in  its  less  in- 
jurious sense.    I  think,  therefore,  these 
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ords  do  not  disclose  a  cause  of  action, 
^at,  next,  supposing  no  physical  expul- 
don   took   place,  it  merely  amounts   to 
this,  viz.,  thftt  the  act  was  a  void  act,  and 
then  comes  in  the  dilemma  alluded  to.    I 
am    sorry  to    differ     from   my  brother 
Cleasby,   but  it  seems  to  me  doubtful 
whether  there  has  been  any  legal  right  in- 
fringedj  to  use   the  terms  employed  by 
Lord  Holt  in  Asliby  v.  White  (17),  so  as 
to  give  a  right  of  action.    This  is  not  one 
of  those  cases  where  an  action  lies  with- 
out damage.     Cases  there  are  where  an 
action  will  lie  without  damage,  for  conspi- 
racy, as  where  one  conspires  if  only  for  a 
moment,  and  the  plaintiff  may  so  frame  a 
count  as  to  recover  in  an  action  for  that 
wrong.     But  this  is  not  that  case.     The 
present  plaintiff  complains  of  his  expulsion 
from  a  society,  and  this  is  like  Blisaet  v. 
Danid  (5)  and  Inyiis  v.  Wilds  (18),  in 
which  latter  case  the   plaintiff  was  ex- 
pelled from  the  Caledonian  Society,  and 
Lord  Dcnman,  C.J.,  ruled  in  effect  that  if 
the  plaintiff  had  been  expelled  by  a  wrong- 
ful act,  the  action  would  lie,  but  that,  as 
the  resolution  for  his  exptdsion  was  alto- 
gether invalid  by  the  want  of  notice  pre- 
viously given  to  him  that  the  subject  of 
his  removal  &om  the  society  was  to  be 
taken  into    consideration,   the    removal 
was  altogether  a  void  act,  and  that  the 
plaintiff  was  still  a  member  of  the  society. 
So,  here,  I  think  the  defendants  entitled 
to  judgment  on  the  demurrer. 

As  to  the  nonsuit,  I  should  have  been 
very  careful  not  to  prevent  the  hearing  of 
the  case  if  it  ought  to  have  been  heard. 
But  I  think  the  declaration  was  framed 
with  the  design  of  presenting  to  the  jury 
a  question  which  ought  never  to  have  been 
brought  before  them,  and  instead  of  giving 
the  plaintiff  leave  to  amend,  I  thought  it 
my  duty  to  nonsuit,  on  the  ground  that 
the  word  " expel' '  was  admitted  not  to 
mean  a  physical  expulsion,  and  must  be 
taken  in  a  more  lenient  sense. 

Amphlett,  B.  —  I  am  of  the  same 
opinion,  and  should  not  add  anything  to 
what  my  learned  brethren  have  said,  bat 

(17)  Lord  RaymoDd,  038;  2  Smith's  L.C.  (Oth 
•d.)  p.  227. 
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that,  although  we  are  a^preed  in  that  c 
elusion,  there  is  some  slight  diffeienc 
to  the  grounds  upon  wh^  we  aerer 
proceed.  Therefore  I  will  say  a  few  wc 
to  shew  with  what  portion  of  the  lems 
ab*eady  made  I  concur,  and  the  real  h 
of  my  determination.      Throughout 
argument  it  has  appeared  to  me,  and  i 
appears,  that  the  question  is  this,  i 
whether  the  plaintiff  has,  by  the  act  of 
defendant,  ceased  to  be  a  member  of 
partnership.  If  he  has  not,  I  do  nottfc 
that  by  this  mere  bruium  fidtnen  of 
committeeany  wrong  has  been  done  to  1 
But  if  it  can  be  shewn  that  the  ezpnlf 
of  the  plaintiff  from  the  society  hcu  b 
effecteo,  and  by  fraudulent  means,  t 
the  plaintiff  has  suffered  great  injury,  i 
would,  in  my  opinion,  on  this  dedarai 
be  entitled  to  damages.  At  first  I  thou 
it  might  be  said,  although  my  concliu 
is  to  the  contrary,  that  the  memben 
the  partnership  had  given  the  canask 
plenary  powers  to  act  for  all,  and  w 
they  came  to    a   conclusion    that 
plaintiff's  conduct  was  suspicious,  and 
was  not  fit  to  be  a  member,  howl 
wrong,  and  possibly  even  fraudulent, 
conclusion  of  the  committee  might  be 
exptdsion  was  complete,  and  that  he ' 
seek  his  remedy  elsewhere,  because  I ' 
the  allegation  in  the  declaration  ^ 
have  been  sufficient^  as,  although  thr 
fraudulently  has  not  been  use^  the 
are  that  the  defendants  voeH  hum 
premises,  but  wrongfully,  collnsiT 
improperly    contriving    to    depr 
plaintiff  of  the  benefit  of  the  in' 
did  wrongfully,   collusively  an' 
perly  expel  him. 

But  iQv  the  doubts  expresar 
learned    brethren,    I    could    i 
that  if  the  expulsion  was  eff 
declaration    would     have     b 
sufficient.     But  then  the  cas 
this :  could  it  be  said  that,  i 
the  allegations   of  this  decJ 
plaintiff  had  been  coUusiv 
without  having  had  an  o 
being  heard,  or  liaving  b 
think  it   is  impossible  to 
society  could  take  any  be 
fraud  or  improper  conduc 
mittce,  for  1  do  not  think 
utitablished  this  committc 
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for  this  purpose.  Then  the  question  is, 
'whether  they  were  justified,  under  any 
circumstances,  in  'removing  the  plaintiff 
by  "deeming"  his  conduct  suspicious, 
without  giving  him  an  opportunity  of  ex- 
plaining before  they  came  to  their  conclu- 
sion. Now,  the  decision,  which  recommends 
to  my  sense  of  justice,  and  arrived  at  after 
great  consideration,  in  the  case  of  Bliaaei 
V.  Banid  (5)  was,  that  where  there  was 
an  absolute  power  in  two-thirds  of  a 
partnership  to  exclude  without  any  cause 
shewn  at  all,  that  power  must  be  exer- 
cised in  good  ^Eiith,  and  it  was  there  held 
that  they  ought  to  have  given  the  plaintiff 
an  opportuniW  of  being  heard,  for  this 
reason,  viz.,  that  one  man  might  have 
gone  behind  the  plaintiff's  back  and 
have  prejudiced  the  minds  of  the  others, 
and  if  the  plaintiff  had  had  an  oppor- 
tonity  of  being  heard  he  might  have 
removed  that  impression.  So  here,  if  the 
committee  had  called  the  plaintiff  before 
them,  and  although  not  able  to  tell  him 
abont  the  evidence  that  he  was  unworthy, 
yet  if,  after  hearing  him  (although  with- 
out having  proof  against  him),  they  came 
to  a  6(ma  ^6  conclusion,  they  would  have 
been  entiUed  to  expel.  But,  according  to 
the  aUegations  in  this  declaration,  they 
never  gave  him  that  opportunity,  and  I 
have  no  doubt  that  the  plaintiff  (if  the 
fiM^  in  the  declaration  were  proved)  by 
going  into  a  Court  of  Equity,  would  be 
restored  to  his  rights.  If  that  be  so,  what 
damage  has  he  sustained  ?  He  has  not 
ceased  to  be  a  member,  he  has  all  his 
rights  of  membership,  and  is  he,  merely 
because  they  have  done  something  ill^al, 
to  come  to  this  Court  and  ask  for  da- 
mages ?  Damages  for  what  ?  For  the 
mere  aUempt  to  remove  him,  which  was 
ineffectual.  It  appears  to  me,  also,  that 
very  great  inconvenience  would  be  the 
result  of  trying  the  question, — whether  he 
was  expelled  or  not,  in  the  absence  of  all 
the  other  partners  who  are  entitled  to 
have  it  decided,  and  if  this  action  con- 
tinued we  should  be  trying  that  ques- 
tion behind  their  backs.  This  I  say, 
because  in  many  cases  the  Courts  have 
refused  to  entertain  such  matters  on  that 
very  ground,  viz.,  that  if  it  appeared  that 
complete  justice  could  not  be  done  in  the 
Courts  or  law,  those  Courts  have  said 
Nsw  Sbkub,  43. — ExcuKQ. 


that  the  action  should  not  l^  allowed.  If 
the  present  action  could  be  maintained, 
what  should  we  arrive  at?  Take  the 
case  of  Blisset  v.  Daniel  (5),  it  would 
surprise  lawyers  to  be  told  that  not  only 
could  the  plaintiff  there  get  relief  by  fiJl- 
ing  back  on  equity,  but  also,  according  to 
Mr.  Seymour's  argument,  that  he  could 
retain  damages  acquired  in  this  Court.  I 
think  here,  however,  that  a  Court  of  Equity 
would  hold  that  the  plaintiff  is  still  a 
member  of  the  socieiy,  and  entitled  to  all 
his  rights.  Therefore  he  has  sustained 
no  damage,  and  the  demurrer  should  be 
allowed. 

Judgment  for  the  defendante. 


Attorneys — ^W.  Ely,  agent  for  F.  Summers,  Hull, 
for  the  plaintiff;  Williamson,  Hill  &  Co.,  for 
the  defendants. 


374.     -] 

il29.   } 

4,  8.*  J 


COPIN  V.  ADAMSON. 
THE  SAME  V.  STBAHAN. 


1874. 

April 
May 

• 

Foreign  Judgment  —  Shareholder  in 
Foreign  Company — Artidea  of  Association 
— Elected  Domicile — Service  of  Process — 
Liability  of  English  Subject  to  Proceedings 
taken  abroad  in  his  Absence, 

Should  the  law  of  a  foreign  country  be  that 
shareholders  of  a  company  there  established 
a/re  subject  to  the  provisions  in  the  articles  of 
association^  then,  by  taking  shares  in  such  a 
company,  the  articles  of  association  of  which 
provide  that  all  disputes  sJiall  be  submitted 
to  the  jurisdiction  of  a  tribunal  in  such 
country,  aiid  that  a  shareholder  shall,  in 
certain  events,  elect  a  domicile  within  the 
jurisdiction  tvhereat  process  shall  be  served, 
or,  in  default,  that  su^ch  election  shall  be 
made  for  him,  an  English  subject,  neither 
resident,  nor  domiciled  in  the  foreign 
country,  becomes  bound  by  legal  proceedings 
there  in  a  suit  against  him  for  caUs, 
if  process  has  been  duly  served  at  a  domicile 
elected  for  him  under  the  provision  aforesaid, 
although  he  may  have  had  no  notice  or 
knowledge  of  such  proceedings;  for  he  has 
contracted   to   be  bound  thereby,    and  an 
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action  may  he  maintained  in  this  cowUry 
upon  a  judgment  recovered  against  him  in 
such  8UU, 

But  (Kellt,  G.B.,  dissentiente)  his 
mere  membership  in  such  company  does 
not  render  him  svhject  to  the  general  law 
of  the  foreign  cowniry  so  as  to  he  hound  by 
simila/r  provisions  for  the  election  of  a  domi- 
cih  upoiv  his  default  which  are.  contained 
in  that  law,  and  thereby  liable  to  an  action 
here  upon  a  foreign  judgment  recovered 
under  the  ahove-meniioned  circumstances. 

Declaration  upon  a  judgment  reco- 
vered in  the  empire  of  France,  in  a 
suit  depending  between  the  now  plaintiff 
as  definitive  assignee  of  the  bankruptcy 
of  the  Societo  de  Commerce  de  Fr«uice, 
with  liability  limited,  and  the  now  de- 
fendant, in  the  Court  of  the  Tribunal  of 
Commerce  of  the  Department  of  Seine, 
being  a  Court  of  the  said  empire  duly 
holden  and  having  jurisdiction  in  that 
behalf. 

Plea — That  the  suit  was  commenced, 
according  to  the  laws  then  in  force  in 
the  empire  of  France,  by  process  and 
summons,  and  that  the  defendant  was 
not,  at  the  time  of  the  commencement 
thereof,  or  at  any  time  thenceforward 
previous  to  the  recovery  of  the  judgment, 
resident  or  domiciled  within  the  jurisdic- 
tion of  the  Court,  nor  is  the  defendant 
a  native  of  France,  and  he  was  not  at  any 
time  before  the  recovery  of  the  said  judg- 
ment served  with  any  process  or  sum- 
mons in  the  suit,  nor  did  the  defendant 
appear  therein,  nor  had  he  before  the 
recovery  of  the  judgment  any  notice  or 
knowledge  of  any  process  or  summons, 
or  of  any  proceedings  in  the  suit. 

Replication — 1.  That  before  the  com- 
mencement of  the  suit  in  which  the  judg- 
ment was  recovered,  the  defendant  became 
and  was  the  lawful  holder  of  divers,  to  wit, 
sixty  shares  of  and  in  a  certain  company 
then  lawfully  established  and  existing  in 
the  country  of  France,  called  the  Societc 
do  Commerce  de  France,  being  the  same 
in  the  declaration  mentioned,  having  its 
seat  and  place  of  business  and  legal 
domicile  at  Paris,  in  the  department  of 
the  Seine,  and  within  the  jurisdiction  of 
the  Court  of  the  Tribunal  of  Commerce 
of    the  Department  in   the    declaration 


mentioned ;   and  the  defendant  thereby 
then  became  and  was   by  the    law  of 
France  sabject  to  all  the  liabilitieB,  rights^ 
and  privileges  attaching  or  belonging  to 
the  holders  of  shares  in  the  company,  and 
in  particular   to    the    regulations,   con- 
ditions and  stipolaiions  contained  in  the 
statutes  or  articles  of  association  of  the 
company ;  and  by  the  statutes  or  articles 
of  association  of  the  company,  it  was,  at 
the  time  of  the  defendant's  beoomine  a 
shareholder  therein,  and  ever  since  has 
been  and  still  is,  amongst  other  things, 
provided  and  agreed  wat  all  disputes 
which  might  arise  during  the  existence 
of  the  company  or  during  its  liquidation, 
whether  between  the  shareholders  of  the 
company,  the  administrators,   the  com- 
missioners, or  between  the  shareholden 
themselves  with  respect  to  the  affairs  of 
the  company,  should  be  submitted  to  the 
jurisdiction  of  the  competent  tribunal  of 
the  Department  of  the  Seine,  and  that 
every  shareholder  who  should  provoke  a 
contest    of    this    nature    must    elect   a 
domicilo  at  Paris,  and  that,  in  default  of 
election  of  domicile,  that  election  is  made 
of  full  right  at  the  office  of  the  Impmial 
Procurator  of  the  civil  tribunal  of  the 
department  in  which  the   office   of  the 
company  was  situated,  and  that  all  sum 
mouses  or  notices  of  process  should  be  ef— T 
fectnally  and  validly  served  at  the  domidla 
formally  or  impliedly  chosen.    That,  aft^^ 
the  defendant  had  become  a  shareholder  ik^  ^q 
the  company,  and  whilst  he  continued  sucT'z^sii 
shareholder,   the  company   became   an.^^d 
was  duly  declared  bankrupt  according  1^B-to 
the  laws  of  France  in  that  behalf,  ai?        \^ 
the  plaintiff  was  dtdy  appointed  assigui 
of  and  in  the  bankruptcy  of  the  compa 
and,  according  to  the  law  of  France,  t 
whole  amount  unpaid  upon  the  sha 
held  by  the  defendant  in  the  compAi^^z-sij 
thereupon  became  inmiediately  due  r^  -^itd 
payable  by  the  defendant  to  the  plain,  ^tfiff* 
as  such  assignee,  and  a  large   sum        o( 
money  was  then  unpaid  upon  the  shaKT-es^ 
and  the  defendant  made   default  in     t:ihe 
payment  of  the  same  to  the  plaintiff^  s^ad 
became  liable,  according  to  the  la^^    of 
France,  to  be  sued  by  the  plaintiff,    bs 
such  assignee,  for  the  amount,  and  pm. 
voked  a  contest  within  the  meaning*  of 
the  statutes  or  articles  of  association  of 
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the  said  company,  and  the  defendant  had 
not  then,  nor  at  any  time  theretofore  or 
thereafter  up  to  the  time  of  the  recoveiy 
of  the  judgment  hereinafter  mentioned, 
formallj  elected  a  domicile  at  Paris,  nor 
anywhere  else  within  France,  nor  given 
notice  of  such  election  to  the  company 
nor  to  the  plaintiff,  but  had  wholly 
neglected  and  omitted  so  to  do,  and 
thereupon  the  plaintiff,  for  the  recovery 
of  the  amount  so  due  by  the  defendant  to 
him,  did  afterwards  duly  and  according 
to  the  law  of  France  and  the  t>]^^tice 
of  the  Court  of  Tribunal  of  Commerce 
of  the  Department  of  the  Seine,  being  a 
Court  of  competent  jurisdiction  in  that 
behalf^  cause  to  be  issued  out  of  the 
Court  a  summons  or  precept  addressed 
to  the  defendant,  whereby  tiie  defendant 
was  summoned  to  appear  in  the  Cotirt  at 
a  day  and  time  therein  named,  to 
answer  the  plaintiff  as  such  assignee 
in  an  action  or  claim  for  the  sum  of 
18,000f.,  the  same  being  a  demand  in 
respect  of  the  amount  then  remaining 
unpaid  upon  the  shares  held  by  the 
defendant  in  the  company,  which  sum- 
mons the  plaintiff  then  and  long  before 
the  recovery  of  the  judgment  in  the  de- 
claration mentioned,  duly  caused  to  be 
left,  served  and  delivered  for  the  defend- 
ant, at  the  office  of  the  Imperial  Pro- 
curator of  the  Civil  TWbunal  of  the 
Department  of  the  Seine,  being  the 
department  in  which  the  office  of  the 
society  is  situated ;  and  that,  by  the  law 
of  France,  the  said  office  was  the  implied 
domicile  of  election  of  the  defendant  for 
the  purpose  of  such  service,  and  that  the 
sommons  of  the  plaintiff  in  the  action  or 
proceedings,  and  the  service  thereof^  was 
in  all  respects  regular  and  valid  accord- 
ing to  the  law  of  France  and  practice  of 
the  Court,  and  then  amounted  to  and 
was,  according  to  the  law  of  France, 
notice  to  the  defendant  of  such  summons 
and  proceedings,  the  defendant  then 
having  bis  real  and  actual  domicile  out 
of  the  country  of  France,  to  wit,  in 
England;  and  that  the  defendant  then 
was,  according  to  the  law  of  France, 
bound  to  appear  in  the  Court  at  the  time 
mentioned  in  the  summons  for  the  pur- 
pose therein  mentioned.  And  the  de« 
rendaut    did    not   appear  in  the  Court 


according  to  the  exigency  of  the  sum- 
mons, whereupon  the  Judge  of  the  Cpurt, 
according  to  the  law  of  France  and  the 
practice  of  the  Court,  granted  default 
against  the  defendant  for  not  appearing, 
and  such  proceedings  were  thereupon 
had,  that  the  plaintiff  recovered  judgment 
in  the  declaration  mentioned,  and  the 
judgment  so  recovered  then  was  and  still 
is,  according  to  the  law  of  France,  re- 
gular, valid,  conclusive  and  binding  upon 
the  defendant  and  the  plaintiff,  and  not 
in  any  respect  impeachable  by  the  parties 
thereto,  or  either  of  them,  or  otherwise 
howsoever. 

2.  The  like,  stating  the  liability  of  the 
plaintiff  and  the  proceedings  jigainst  him 
to  be,  "  according  to  the  law  of  France," 
but  omitting  the  reference  to  the  articles 
or  statutes  of  the  company. 

Demnrrersandjoini^ 

[The  pleadings  were  the  same  in  both 
actions.] 

Benjamin  (Roll  and  8.  HasHnga  with 
him),  for  the  plaintiff  in  the  first  action 
(1),  cited  The  New  Brunswick  and  Canada 
Railway  and  Land  Company  (^Limited)  v- 
Conyhea/re  (2),  and  The  Bank  of  Austral-' 
asia  V.  Harding  (3). 

H,  Matthews  and  B.  E.  Webster,  for  tbe 
defendant  Adamson. — This  French  judg- 
ment, obtained  without  the  knowledge  of 
the  defendant,  cannot  be  enforced  by 
action  here.  The  point  was  much  dis- 
cussed in  the  recent  cases  of  Oodard  v. 
Gray  (4),  and  Schibsby  v.  Westenholz  (6). 
The  latter  decides  that "  a  judgment  of  a 
foreign  Court,  obtained  m  defistult  of 
appearance  against  a  defendant,  cannot 
be  enforced  in  an  English  Court,  where 

(1)  Issues  of  fact  joined  on  these  pleadings  in 
Ccfin  V.  Adamson  had  been  tried  before  Kelly, 
C.B.,  at  Guildhall,  in  the  sittings  after  Hilary 
Term,  and  a  rule  for  a  new  trial  had  been  after- 
-wards  obtained,  against  which  cause  was  shewn 
simultaneously  with  the  argument  of  the  de- 
murrers. It  is,  however,  unnecessary  to  report 
the  arguments  on  the  points  raised  by  the  rule. 

(2)  9  H.L.  Cas.  711 ;  s.  c.  31  Law  J.  Rep.  (n.s.) 
Chanc.  297. 

(3)  9  Com.  B.  Rep.  661 ;  s.  c.  19  Law  J.  Rep. 
(n.s.)  C.P.  346. 

(4)  40  Law  J.  Rep.  (k.s.)  Q,B.  62;  s.  c.  Lav 
Rep.  6  Q.B.  139. 

(6)  40  Law  J.  Rep.  (h.8.)  Q.B.  78 ;  b.  c  Law 
Bep.  6  OB.  155. 
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the  defendant,  at  the  time  the  suit  oom- 
menoed,  was  not  a  subject  of  nor  resident 
in  the  country  in  which  the  judgment 
was  obtained,  for  there  existed  nothing 
imposing  on  the  defendant  any  duty  to 
obey  the  judgment."  He  must,  in  fact, 
owe  allegiance,  either  perfect  or  tem- 
porary, to  the  country  wherein  the  judg- 
ment is  obtained.  There  must  be  a  duty 
of  submission  on  his  part.  Agreeing  to  be 
bound  by  a  foreign  Court  does  not  create 
such  a  duty  of  obedience  to  the  judgment 
88  that  required  by  Schibshy  v.  Weatenholz 
(5).  Allegiance,  which  is  the  foundation 
of  this  duty,  is  not  created  by  contract. 
Moreover,  there  was  no  express  agree- 
ment to  submit  to  the  foreign  jurisdic- 
tion ;  but  reliance  is  placed  on  ihe  effect 
of  notice  of  the  Articles.  Assuming  an 
agreement  therefrom  to  accept  substi- 
tuted service,  Schtbshy  v.  Westenholz  (5) 
is  an  authority  for  saying  that,  even  if 
there  had  been  actual  service,  yet  the  de- 
fendant would  not  have  been  bound.  In 
VaUe  V.  Dumergue  (6)  an  election  of 
domicile  was  made  by  the  defendant. 
The  mei*e  fact  of  taking  shares  has  not 
the  same  effect. 

Frenchy  for  the  defendant  Strahan. — 
The  first  replication  allo^  only  a  con- 
tract attaching,  by  the  law  of  France, 
after  the  shares  were  taken,  and  not  any 
express  contract.  There  is  no  averment 
that  the  shares  were  taken  in  France. 

[Kelly,  C.B. — Strike  out  every  state- 
ment about  the  law  of  France,  and  you 
still  leave  a  good  replication.] 

The  plaintiff  must  shew  facts  bringing 
the  defendant  within  the  French  law. 

[Per  Curum.— Is  not  the  taker  of 
shares  in  an  English  company  bound  by 
the  articles  of  association  r] 

Only  by  virtue  of  a  clause  to  be  found 
in  every  Joint  Stock  Company  Act,  but  not 
otherwise.  The  mere  holding  of  property 
in  Franco,  or  trading  there,  does  not 
subject  an  Englishman  to  French  juris- 
diction. Upon  the  pleadings,  the  Court 
can  assume  that  the  scrip  may  have  been 
sold  in  the  market  without  any  possibility 
of  ihe  defendant  getting  knowledge  of 
artioles,  and  there  is  nothing  to 
fhai   he  is  bound  by  them.     In 

18  Law  J.  Bop. 
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neither  The  Bank  of  AutiiraiUuia  ▼.  Nias 
(7)  nor  The  Bank  of  AfuiraiUuia  y.  Hard* 
ing  (3)  is  there  anything  to  shew  that  a 
man,  by  merely  becoming  a  shareliolder 
in  a  foreigpi  company,  lets  in  the  whole 
body  of  foreigpi  law  against  him. 

[FiGOTT,  B. — ^But  one  may  contract  to 
do  so.] 

If  he  consent  to  the  jurisdiction  of  a 
foreign  Court,  he  does  so  only  as  he 
would  to  the  jurisdiction  of  an  anntrator, 
and  the  judgment  is  but  an  award,  im- 
peachable on  every  ground  upon  which 
an  award  may  be  attacked.  The  plaintiff 
has,  however,  declared  on  it  as  a  judg- 
ment. He  cited  Meuss  v.  TheUiisson  (8). 

HoUj  for   the  plaintiff  in  the  seoond 
action,  in  support  of  the  replications. — 
Both  replications  are  good.     Thej  shew 
that,  by  the  articles  of  association,  the 
defendant  was  bound  to  elect  a  domi- 
cile,   or,    in     de&ult,    was    bound    by 
proceedings    taken     according    to    the 
law  of    France.      He    took    shares    in 
a    company    carrying    on    business    in 
France,  and  governed  by  French  law. 
The  contract  thereby  created  was  to  be 
performed  in  France ;  and  the  law  of  the 
countiy  where  a  contract  is  made  or  is  to 
be  performed,  furnishes  the  rules  for  ex- 
pounding the  nature  and  extent  of  its 
obligations — Fergtuson  v.  Fyffe  (9).    K 
the  contract  were  to  be  governed  hj  tl» 
law  of  the  country  in  irniioh  the  innr 
feree  of  the  shares  might  be,  the  lisbilitir 
created  would  be  of  a  varied  and  shiftir 
kind,  and  the  business  of  the  oompaOTOOD 
not  be  carried  on.  Suppose  the  derandi 
were  to  shew  that  certain  notice  wsf 
be  given  before  a  call  could  be  msdo  ' 
the  law  of  France,  and  no  such  nok 
were  given,  would  he  not  rightij 
that  the  company  were  unable  to  iVK 
the  amount  of  the  call  ?    By  wb^^ 
can  this  contract  be  goyerned  4|w  ^ 
that  of  France,  for  the  English  Mir  4 
applicable  to  a  French  companjP       ' 

[Amphlett,  B.— In  Schiy^  r.  Wei/ 
holz  (5)^  Blackburn,  J       ^0^,  to 
that,  widen  you  sne  J^^not  upr 

(7)  1^  Q.B.  Ilep.  717 .       ^  wUir 

(8)  4    Exch  Rep.  6j8k  ,  ^i  Uf 
W  ^  CI.  &  F.  121, 
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th  oontraot,  but  on  a  Frenoli  Jadg- 

ihis  Court  will  look  to  see  if  that 
oent  were  properly  obtained.] 
3  decision  in  that  case  was  that  if 
cnreign  Conrt  had  jurisdiction,  the 
sh  Court  will  assume  that  the  judg- 

was  properly  obtained,  unless  it 
p  to  have  been  got   by  fraud,  or 

contrary  to  natural  justice;  and 
jr,  that,  if  the  foreign  Court  has 
iotion     by    consent,   they  will  as- 

the  judgment   to  have  been  pro- 

obtaoned.      The     defendant    has 

1  to  be  bound  by  such  provisions 

le    law  of   France    as    are  applic- 

bo  the   company   in   which  he  has 

shares.  Vallee  v.  Dumergue  (6)  is 
ly  in  point. 

LLT,  C.B. — There  must  be  judgment 
e  plaintiff.  [His  Lordship  stated  the 
ings.]  The  question  arises  whether 
ofendant,  being  a  shareholder  in  this 
;n  company,  is  bound  by  the  law  of 
98  in  relation  to  all  claims,  liabilities, 
ictions,  matters,  and  suits  arising 
r  or  connected  with  this  company, — 
ler,  taking  it  as  admitted  on  the 
1  Uiat  he  is  not  a  French  subject, 
he  never  was  domiciled  or  resident 
ance,  nay,  perhaps  never  in  France, 
subject  to  the  law  of  Franco  and 
1  by  all  the  articles  of  association  P 
una  by  the  law  of  France,  then,  as 
yndic  had  clearly  a  right  to  recover 
nm  which  was  due  to  the  company, 
by  the  law  of  France,  that  demand 
be  enforced  as  soon  as  there  is  a 
uent  well  obtained  and  lawfully  pro- 
sed by  the  French  tribunal,  there  is 
)fenoe  to  this  action.  If  by  the  law 
anoe  or  by  the  articles  of  association 
3came  liable,  the  fact  that  he  was 
k  subject  of,  nor  resident  in  France 
amterial.  The  question  is  purely  a 
IF  of  law ;  and  before  I  proceed  to 
9fith  the  authorities,  I  think  it  right 
Site  what  I  consider  to  be  the  law 
sable  to  the  points  raised  on  both 
iations  by  the  demurrers.  I  appro- 
that  it  is  now  established  to  be  the 
>f  this  country  that  one  who  be- 
3  a  shareholder  in  a  foreign  com- 
and  thereby  a  member  of  that 
any — such  company  existing  in  a 


foreign  country,  and  subject  in  all  thini 
to  the  law  of  that  country — himsel 
thereby  becomes  subject  to  the  law  of 
that  country  (and  to  the  articles  or 
constitution  of  the  company,  construed 
and  interpreted  according  to  the  law  of 
the  country)  in  all  things,  and  as  to  all 
matters,  and  all  questions  existing,  or 
arising  in  relation  to,  or  connected  with 
the  acts,  and  affairs,  and  the  rights,  and 
the  liabilities  of  such  company,  and  its 
members,  severally  or  collectively.  And 
if  that  company,  by  the  law  of  the 
country  in  which  it  exists,  or  by  the 
articles  of  its  constitution,  is  subject  to 
the  jurisdiction  of  a  particular  Court 
within  that  country,  so  also  is  each  share- 
holder a  member  subject  to  its  jurisdic- 
tion in  all  cases  in  relation  to,  or  con- 
nected with  such  company. 

Now  with  respect  to  the  authorities. 
It  was  contended  for  the  defendant  in 
the  first  place,  on  the  authority  of 
Schibshy  v.  Westmholz  (6),  that  he,  not 
being  a  native  or  subject  of  France,  not 
being,  therefore,  subject  to  the  law  of 
France,  not  being  domiciled,  or  resident 
in  France,  and  not  having  notice,  or 
knowledge  of  the  commencement,  or  pro- 
secution of  the  suit  to  judgment  there,  is 
not  bound.  In  that  case  it  was,  how- 
ever, merely  held  "  that  the  judgment 
obtained  in  de&ult  of  appearance  against 
a  defendant  cannot  be  enforced  in  an 
English  Court,  where  the  defendant,  at 
the  time  the  suit  commenced,  was  not  a 
subject  of  nor  resident  in  the  country  in 
which  the  judgment  was  obtained,  for 
there  existed  nothing  imposing  on  the 
defendant  any  duty  to  obey  the  judg- 
ment.*' But  on  those  last  words  it  is 
material  to  observe  that  what  Blackburn, 
J.,  said,  though  merely  ohiter  dictum^ 
is  entitled  to  great  weight ;  and  for  my- 
self I  do  not  hesitate  to  hold  that  the 
law  is  accurately  laid  down,  although 
on  points  which  did  not  directly  arise 
in  that  case.  "We  think,'*  said  the 
learned  Judge,  ''some  things  are  quite 
clear  on  principle.  If  the  defendants 
had  been  at  the  time  of  the  judgment 
subjects  of  the  country  whose  judgment 
is  sought  to  be  enforced  against  them,  we 
think  that  its  laws  would  have  bound 
them.  Again,  if  the  defendants  had  been, 
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aii  the  time  when  the  suit  was  com- 
menced, resident  in  the  coantry,  so  as  to 
have  the  benefit  of  its  laws  protecting 
them,  or,  as  it  is  sometimes  expressed, 
owing  temporary  allegiance  to  that 
coimtrj,  we  think  that  its  laws  would 
have  bound  them.  If  at  the  time  when 
the  obligation  was  contracted  the  de- 
fendants were  within  the  foreign  country, 
but  left  it  before  the  suit  was  instituted, 
we  should  be  inclined  to  think  the  laws 
of  that  country  bound  them,  though 
before  finally  deciding  this  we  should 
like  to  hear  the  question  argued.  But 
every  one  of  those  suppositions  is  nega- 
tived in  the  present  case.'* 

And  it  is  to  be  observed  that,  in 
Schibshy  v.  Westenholz  (5),  there  was  no 
fact  foimd  which  imposed  on  the  defend- 
ant the  duty  of  obeying  that  judgment, 
and  we  must  ascertain  in  what  that  case 
essentially  differs  from  this.  That  was 
not  a  case  where  the  defendant  was 
alleged  to  be  bound  by  reason  of  his 
hav^  become  a  shareholder  in  a  foreign 
company  which  existed  only  under  the 
laws  of  a  foreign  country,  but  a  case  of 
simple  contract  between  the  plaintiff  and 
defendant  for  the  supply  and  delivery  of 
a  quantity  of  merchandise — a  common 
case  of  an  order  given  by  a  gentleman  in 
this  country  to  a  dealer  m  wmes  residing 
abroad,  and  of  the  commodity  being 
delivered  in  England.  There  is  nothing 
in  the  making  of  a  contract  by  a  person 
in  this  country  with  another  in  France 
which  renders  the  Englishman  subject 
to  the  laws  of  France ;  and  that  is  right, 
for  it  is  competent  to  the  French  mer- 
chant to  bring  an  action — not  in  France 
but  here — against  the  customer  who 
has  broken  his  contract.  But  we  have  to 
consider  what  is  the  law  applicable — not 
to  a  mere  contract  for  the  purchase  and 
sale  of  goods,  or  ordinary  mercantile  con- 
tract,— but  to  the  question  arising  out  of 
certain  transactions  and  claims  of  right 
on  the  one  hand  and  resistance  on  the 
other,  in  the  case  of  a  foreign  company, 
existing  only  in  a  foreign  country,  and 
subject  only  to  the  laws  of  that  cotmtry. 

Now  it  appears  upon  the  record  that 
the  defendant  had,  in  fisict  and  in  law,  duly 
become  a  shareholder  of  the  company, 
and  the  question  is  whether,  when  be  has 


thus  become  a  shareholder  in  a  foreign 
company  existing  in  a  fivreign  oonntxy, 
located  there,  and  sabjeoted  to  the  laws 
of  that  country,  he,  by  the  law  of 
England,  becomes  subject  to  the  laws  and 
jurisdiction  of  the  foreign  country,  so  that 
by  the  constitution  of  the  company  or  law 
of  the  country  according  to  which  the 
proceedings  are  carried  on,  he  is  within 
the  jurisdiction  of  its  tribunab. 

There  are  clear  and  decisive  anthorities 
governing  the  case,  and  the  first  to  which 
it  is  necessary  to  re&r — and  which  appears* 
in  fiaust,  quite  decisive  of  the  present  case 
— is  that  of  The  Bank  of  AusWaUuia  v. 
Harding  (3).  Now  what  does  the  pre- 
sent defendant  contend  to  make  out  that 
he  is  not  a  shareholder?  Why  that, 
not  being  resident  in  France,  he  does  not 
owe  allegiance,  not  being  subject  to  its 
laws.  In  that  case  it  was  held  that  ^  the 
members  resident  in  England  of  a  com- 
pany formed  for  the  purpose  of  oarryinflr 
on  business  in  a  place  oat  of  EIngiana 
are  bound  in  respect  of  the  transactions 
of  that  company  by  the  law  of  the 
countiy  in  wluch  the  business  is  canied 
on.  *  *  Mere  the  defendant  became  a  shave- 
holder  in  a  company  ^formed  for  the 
purpose  of  carrying  on  basineB."  in 
France,  and,  I  may  add,  existnig  in 
France,  and  there  only,  and  became 
bound  by  the  law  of  France,  ''in  which 
the  business  was  carried  on."  Now  let 
us  look  at  the  facts,  and  see  if  this  case 
is  not  stronger  than  that  one. 

It  appeared  Harding  was  saed  on  a 
judgment  against  him  in  the  colony  of 
Australia.     There    was    a    company    in 
Australia  of   which  he  had   become  a 
member ;  but  he  WBS  not  an  AnatraUan, 
nor  resident  in,  nor  subject  to  the  laws  of 
Australia,  unless  by  becoming  a  shaxe- 
holder.     The  company  was  a   banking 
company  established  by  a  colonial  Act^ 
which  may  be  assumed  to  have  been  ob- 
tained at  the  request  of  the  members  of 
the  company,  and  by  which  it  was  pro- 
vided that  one  member  might  be  sned 
instead  of  the  whole  body,  and  execntior 
issued  against  the  property  of  the  othej 
members    of   that    body.     "Bat,"  say 
Wilde,  G. J.,  "  while  giving  this  b^sefit  t 
the  company,  the  Act  provides  that 
shall  not  vaiy  the  rights  or  the  liabiBtt 
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of  the  parties.  Now  independently  of  the 
colonial  Act^  the  defendant  would  have 
been  liable  in  respect  of  the  demand  for 
which  the  defendant  is  now  sned ;  and  if 
the  judgment  had  been  recovered  in  an 
action  brought  against  all  the  members 
jointlj,  an  action  of  debt  or  assumpsit 
would  clearly  have  lain  against  the  de- 
fendant upon  that  judgment/'  p.  685. 
That  goes  clearly  to  shew  that,  although 
he  had  never  been  there,  if  by  the  law  of 
the  colony  any  one  member  might  be 
sued  for  the  debt  of  any  other  member, 
he  might  have  been  sued  in  any  of  these 
Courts  for  any  demand  against  him  as  a 
member  of  that  company.  Judgment 
having  been  obtained  against  the  chair- 
man of  the  company  in  a  Court  of  the 
colony,  the  question  was  whether  the 
defendant  was  liable  here  in  an  action  on 
that  judgment.  He  made  the  defence  which 
the  present  defendant  makes,  saying, 
"True,  if  I  had  been  a  native  of  that 
colony,  and  domiciled  there,  I  should 
have  been  subject  to  its  laws;  but, 
although  I  became  a  member  of  that 
company  as  a  shareholder,  I  am  not  sub- 
ject to  the  laws  of  the  colony."  What 
was  the  answer  ?  The  Court  said,  "  By 
becoming  a  member  of  that  company  you 
made  yourself  liable  to  the  laws  of  the 
colony,  and  bring  yourself  within  the 
jurisdiction  of  the  Courts,  and  liable  to 
the  proceedings  there  taken,  and  if  the 
proceedings  there  taken  against  you  are 
such  as  to  bind  you,  although  yon  are 
not  there,  and  judgment  is  got,  you  are 
liable  to  an  action  on  ^hat  judgment 
here."  Cress  well,  J.,  says,  "  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to 
judgment.  From  the  pleadings  it  ap- 
pears that  the  defendant  was  a  member 
of  a  company  who  must  be  taken  to  have 
been  a  consenting  party  to  the  passing  of 
the  colonial  Act.  He  must  therefore  be 
regarded"  (as  a  consenting  party  to 
everything  done  by  the  company  pur- 
suant to  the  articles,  or  in  conformity 
with  the  law  of  the  colony,  and)  "as 
having  agreed  that  suita  upon  contracts 
entered  into  by  the  company  might  be 
brought  against  the  chairman,  and  that 
the  chairman  should  for  all  purposes  re- 
present him  in  such  actions,"  p.  G87. 
Observe  what  that  decision  amounts  to. 


The  defendant  there  was  never  served 
with  process  at  all,  nor  knew  of  it.     The 
process  had  been  served  on  the  chairman 
who  was  in  that  colony,  and  service  of 
the  process  on  the  chairman  being  good 
and    lawful,  according  to  the  law   and 
usage  of  the  country  and  constitution  of 
the  company,  was  service  on  the  defend- 
ant, although  the  latter  never  heard  of 
the  proceedings  and  never  had  been  in 
that  country.    **  Being  his  own  appointed 
agent,  he  had  notice  of  the  proceedings. 
If  he  had  been  resident  in  the  colony  he 
could  not  have  made  himself  party  to  the 
action,  or  in  any  manner  personally  in- 
terfered in  the  proceedings."     And  Tal- 
fourd,   J.,    giving   judgment,    says    the 
"plea   states    that    the    defendant    was 
never  resident  in  New  South  Wales,  and 
had  no  notice  of  the  proceedings.     The 
answer  to  that  is,  that  the  defendant  was 
a  member  of  a  partnership  carrying  on 
business  in  the  colonies,  and  was  con- 
tented to  leave  his  property  there  to  be 
regulated  by  the  law  of  the  colony."     It 
is  impossible    for    a    case  to  be    more 
directly  in  point  than  that.     The  Bank  of 
Australasia  v.  Ni/is  (7)  is  to  the  same 
effect.     But  there  is  one  more  case  to 
which  reference  should  be  made,  viz.  VaU4e 
V.  Dumergue  (6) — an  action  on  a  French 
judgment.     The  defendant  pleaded  "  that 
he  was  not,  during  the  accruing  of  the 
cause  of  action  or  any  part  of  the  pro- 
ceedings, nor  from  thence  hitherto,  resi- 
dent in  France  or  within  the  jurisdiction 
of  the  Court,  nor  subject  to  the  laws  of 
France ;  that  he  was  never  served  with 
any  process  or  notice  whatever ;  nor  had 
he  any  .notice  whatever  of  any  proceed- 
ings in  the  action ;  nor  did  he  appear  in 
Court,  or  have  any  opportunity  of   de- 
fending himself  against  the  claim,  and 
the   proceedings  were  taken  in  his  ab- 
sence, and  without  his  knowledge,  privity 
and  consent."     There  was  a  rephcation 
"  that  the  defendant  became  a  shareholder 
in  a  certain  company  in  France  "  (exactly 
as  in  the  present  case)  "  subject  to  all  the 
liabilities  and  rights  attaching  thereto. 
That  the  defendant  was  resident  in  Eng. 
land,  and   by  reason   thereof  it  became 
necessary,  by  the  law  of  France,  for  the 
defendant  to  elect  a  domicile  in  France, 
at  which  the  directors  of  the  company 
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and  therefore  he  became  bound  and  liable 
by  the  law  of  France  and  nnder  the  ar- 
ticles of  the  company  to  elect  a  domicile. 
He  did  not  do  so  and  by  the  law  of  France 
the  syndic  of  the  company  became  en- 
titled to  elect  a  domicile  for  him,  and  it 
became  his,  the  syndic's,  daty  to  demand 
and  recover  the  sums  of  money  dne  from 
and  payable  by  him.  The  syndic 
elected  a  domicile  at  the  office  of  the  pro- 
curator, and  there  served  process  wluch, 
b^  the  law  of  France,  the  lurticles  of  asso- 
ciation, and  the  authority  of  the  cases  I 
have  cited,  is  good  service  on  him,  and 
entitled  the  plaintiff  to  judgment,  and  by 
the  law  of  this  country  to  sue  on  this 
judgment. 

Under  these  circumstances  I  am  clearly 
of  opinion  that  this  action  is  maintain- 
able and  that  the  plea  on  the  record  al- 
together fails. 

Amphlett,  B. — A  very  important  ques- 
tion arises  in  this  case   involving  the 
liability  of  English  subjects  residing  here 
to  be  subject  to  the  jurisdiction  of  the 
tribunals  of  a  foreign  countir.  The  ques- 
tion arises  on  the  two  replications,  and, 
upon  the  first  of  them,  I  come  at  once  to 
the  conclusion  that  from  the  actual  con- 
tract entered  into  by  the  English  subject, 
as  there  stated,  he  was  bound  to  have  his 
rights  a^udicated  upon  by  a  foreign  tri- 
bunal.    But  on  the  second,  the  opinion  of 
my  brother  Pigott  and  myself  is  that, 
although  the  contract  will  be  governed 
by  French  law,  it  must  be  interpreted  by 
an  English  tribtmal,  and  is  not  in  any 
way  subject  to  the  jurisdiction  of  the 
French  Court.  *  This  is  a  point  of  very 
little  importance,  because  in  AdamsorCs 
Case  (10)  it  appears  that  the  first  replica- 
tion is  proved,  and  I  cannot  much  doubt 
that  the  first  replication  will  be  made  out 
in  the  case  of  Ktrahan  also  in  which  the 
same  point  will  arise.    But  I  am  told  that 
the  parties  desire  our  judgment.    I  am 
therefore  bound,  on  that  ground  and  be- 
cause my  brother  Pigott  and  I  think  the 
case  involves  importeoit  principles  of  law, 
to  give  the  reasons  why  we  very  unwill- 
ingly do  not  concur  with  the  Lord  Chief 
Baron  on  the  question  as  to  the  demurrer 
to  the  second  replication.     Before  I  go 
minutely  into  the  case,   I  venture    to 
state  what  are  the  principles  applicable 
Kiw  finals,  48.— Ezohbq. 


to  it.  The  learned  counsel  for  the 
plaintiff  seemed  to  think  they  had 
made  out  a  case  in  favour  of  the  plain- 
tiff as  soon  as  they  had  satisfied  us  that 
the  rights  and  obligations  of  the  de- 
fendants were  to  be  settled  according  to 
the  principles  of  French  law.  But. I 
think  they  lost  sight  of  another  question, 
viz.,  wheUier  an  English  subject,  though 
he  may  have  entered  into  a  foreign  con- 
tract to  be  governed  by  foreign  law,  has 
made  himsdf  subject  to  the  jurisdiction 
of  the  foreign  Court.  That  point  has 
often  been  before  the  Courts  of  this 
country,  and  the  principle,  as  far  as  I  can 
find  it  to  be  established,  is  as  follows:— 
First.  If  he  is  a  subject  of  the  foreign 
country  he  is  bound,  not  only  to  have 
the  contract  construed  by  foreigpi  law, 
but  would  be  bound  to  submit  to  the 
decision  of  the  tribunals  of  that  country, 
or  if,  as  my  brother  Blackburn  said 
in  Schibshy  v.  Westenholz  (5),  at  p.  161, 
he  resided  in  the  country  at  the  time 
the  suit  commenced,  he  might  be  consi- 
dered to  owe  temporary  aUegiancc,  and 
would  be  bound  by  the  law  and  procedure 
of  that  country.  So  "if  at  the  time 
when  the  obligation  was  contracted  the  de- 
fendants were  within  the  foreign  country, 
but  left  it  before  the  suit  was  instituted, 
we  should  he  inclined, ^^  says  that  learned 
Judge,  "  to  think  the  laws  of  that  country 
bound  them  ;  though  before  finally  decid- 
ing this  we  should  like  to  hear  the  ques- 
tion argued."  But  I  cannot  find  any 
opinion  to  the  effect  that  an  Engish  sub- 
ject who  has  never  been  in  France  is 
bound  by  the  law  of  France,  merely 
because  he  has  made  a  contract  which  is 
to  be  interpreted  according  to  th^  law  of 
France.  I  can  find  no  opinion  expressed 
by  my  brother  Blackburn  to  that  effect. 
Another  case  put  by  my  brother  Black- 
bum  is  that  of  a  tribuniJ  selected  by  the 
plaintiff  as  the  one  in  which  he  would 
sue,  in  which  case  he  could  not  afterwards 
say  that  the  judgment  of  that  tribunal 
was  not  binding  upon  him.  And  another 
case  is  put  as  to  an  English  subject  made 
defendant  in  a  French  action,  who  appears 
and  defends  himself,  when  it  may  be  a 
question  whether  in  that  case  also  he 
might  not  be  bound.  Independently, 
however,  of  tliat  question,  a  second  may 
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arise,  and  this  is  tlie  gronnd  on  i^hich, 
according  to  my  view,  the  first  replica- 
tion may  be  supported.  I  take  it  that  a 
man  may  agree  with  another  with  whom 
he  contracts,  that  their  rights  and  liabilities 
nnder  the  contract  shall  be  determined 
according  to  foreign  law  and  tribunals, 
and  if  they  do  so  agree,  then  that  it 
would  not  be  through  allegiance,  but 
their  contract,  that  they*would  be  bound 
by  the  law  and  tribunals  of  that  foreign 
country.  That  being  so,  let  me  advert  to 
the  facts  and  circumstances  of  the  case  on 
the  first  replication.  [His  Lordship  stated 
the  facts  set  out  therein.]  It  was  first 
argued  for  the  defendants  that,  although 
there  was  an  article  to  that  effect  regulat- 
ing the  company,  the  defendant  never 
had  notice  of  any  such  article.  No  doubt 
it  was  not  alleged  in  the  replication  he  had 
any  such  notice,  but  I  do  not  hesitate  to 
say  that  a  person  who  enters  into  a  part- 
nership must,  according  even  to  EngUsh 
law,  be  taken  to  have  notice  of  the  articles, 
and  I  think  that  the  English  Courts  would 
necessarily  imply  that  he  had  such  notice, 
from  the  very  fact  of  his  becoming  a  share- 
holder.  The  objection  that  the  defend- 
ant is  an  Englishman,  not  domiciled  or 
resident  in  France,  seems  to  me  an- 
swered by  the  agreement  which  he  is 
alleged  to  have  entered  into,  that  all 
questions  should  be  decided  by  French 
tribunals.  I  thoroughly  agree  with  what 
my  Lord  has  said  as  to  the  first  replica- 
tion. Now,  as  to  the  second  replication 
|his  Lordship  stated  it],  it  was  argued  at 
ihe  bar,  and  has  received  the  sanction  of 
the  Lord  Chief  Baron,  that  the  plaintiff 
need  not  resort  to  the  articles ;  that 
according  to  French  law  the  members  of 
the  company  were  bound  to  elect  a  do- 
micile, and  that,  in  default,  such  election 
would  be  made  for  them  at  a  public  office, 
and  that  they  would  be  bound  by  proceed- 
ings served  thereat.  I  am  unable  to  discover 
a  single  case  which  has  gone  so  far  as  to 
lay  down  that  proposition,  and,  as  much 
has  been  said  about  the  inconvenience  of 
a  contrary  conclusion,  I  would  point  out 
the  inconveniences  which  would  result 
from  saying  that  where  an  Englishman 
here  bays  a  share  in  a  foreign  company, 
and  has  no  notice  of  any  articles  at  all,  nor 
has  bound  himself  by  any  articles,  that 


he  necessarily,  by  becoming  a  member, 
becomes  bound  by  any  decision  of  iiy$ 
foreign  tribunals   which  may  afieci  his 
interests.  For  example, — Here  the^Lefend- 
ant  became  a  member  of  the  company, 
and  in  the  law  of  France  there  appears  to 
be  a  reasonable  stipulation  that  the  share* 
holder  should  elect  a  domicile  at  which 
he  may  be  served  with  process,  or  a  do- 
micile may  be  elected  for  him,  at  which 
process  may  be  served.     Snppose  a  pro- 
vision that  if  he  had  not  elected  a  domicile 
he  must  pay  double.  Then  although  he  had 
no  notice  of  the  articles,  he  mighty  taking 
the  view  to  which  I  am  opposed,  be  held 
bound  by  that  provision.     Wo  cannot  ig- 
nore the  fact  that  the  French  law  is 
perfect  as  our  own,  a  good  system 
bly  administered.   But  in  this  country  it  i 
not  the  same  thing,  and  if  told,  when  o 
the  Stock  Exchange  buying  shares  in  a 
Egyptian,  Turkish,  or  even  a  Chinese  Com — 
pany,  that  one  would  be  bound  by  judg-^ 
ments    obtained    in    Egypt,   Turkey 
China,   and    that  an  action    might 
brought  against  one  on  it  in  this  conn 
the    argument    ab    iruxmvemenU    woni 
strongly  contradict  the  proposition. 

There  is,  as  I  have  observed,  no 
going  so  far.     Two,  however,  are  sud 
establish    the    proposition.      First, 

Bank  of  Australasia  v.  Harding  (3),  whi ^ 

seems  a  very  strong  authority  in 
of  the  first  replicafion,  but  does  not 
the  least  way   to   support   the   seco 
for  there  the  company's  powers,  rig 
and   liabilities    were  defined  by  a  I 
Act   of  legislation   by  which  power 


given  to  creditors  obtaining  yx*^  — idg- 
ment  against  a  shareholder  who  w-^ — "«[•* 
bound  by  the  local  Act ;  and  on  Imili  ■  irirr 
into  the  case  it  will  be  seen  that  all 
Judges  m\  discussing  the  question 
ceeded  on  the  principle  I  have  eniuiL 
but  not  a  word  falls  from  them  saying 
if  there  were??o  local  Act  and  me 
general  law  of  the  colony,  which  mig! 
different  from  our  law,  the  parties 
be  bound  by  such  general  law.  W; 
C.J.,  says  that  the  first  count 
"that  the  defendant  was  a  mi 
of  a  banking  company  acting  n^c^^ 
a  colonial  statute ;  a  statute  which  0221^ 
be  assumed  to  have  been  obtained  o^  M^ 
request   of    the  parties,"   p.   685;    fls^ 
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GresBweU,  J. — ^^  I  am  of  opinion  ihai  the 
plaintiffi  are  entitled  to  judgment.  From 
the  pleadings  it  appears  that  the  defend- 
ant was  a  member  of  a  company  who 
mnst  be  taken  to  have  been  a  consenting 
party  to  the  passing  of  the  Colonial  Act," 
p.  687.  The  reliance  there  placed  on  that 
circumstance  seems  to  shew  that  if  there 
bad  been  no  such  consent  they  would 
not  have  been  held  so  bound. 

The  other  case  of  VaUSe  v.  Dumergue 
(6),  seems  a  yery  strong  authority  in 
support  of  the  first  replication,  but  al- 
most as  strong  against  the  second.  There, 
shares  in  a  French  company  became 
vested  in  the  defendant,  and  therefore, 
according  to  French  law,  on  accepting 
those  shares  he  was  bound  to  elect  a 
domicile  £or  the  execution  of  the  instru- 
ment destined  for  the  purpose  of  cany- 
ing  out  and  regulating  the  rights  of  the 
company.     He  did  elect  a  domicile  and 

gaye  notice  thereof  to  the  plaintiffs.  So 
e  was  aware  of  what  the  French  law 
re(|nired,  and  had  complied  with  its  re- 
quisitions. He  left  the  country,  they 
gave  notice  which  never  reached  him, 
and  they  got  judgment  which  was  sued 
upon  here;  and  Alderson,  B.,  said — 
**  The  defendant  states  he  was  not  served 
with  any  process,  which  clearly  means, 
not  actcudly  served,  and  then  adds,  nor 
had  he  any  notice  whatever  of  the  said 
proceedings ;  adding  afterwards,  that  he 
had  not  any  knowledge  or  notice  what- 
aoever  of  them.  All  these  averments 
point  to  actual  notice  alone.  Now,  if 
this  be  BO,  the  replication  is  not  an  ar- 
gumentative denial  of  this  notice,  but 
consisted  of  a  statement  of  foots  which 
ahew  that  by  the  agreement  to  which 
the  defendant  has  become  a  party,  no 
such  notice  need  be  given  to  him,  and 
that  the  plea  which  is  in  substance,  that 
the  circumstances  under  which  the  judg- 
ment was  obtained  were  contrary  to 
natural  justice,  cannot  be  supported ;  for 
it  IB  not  contrary  to  natural  justice  that 
a  man  who  has  agreed  to  receive  a  par- 
ticular mode  of  notification  of  legal  pro- 
ceedings should  be  bound  by  a  judgment 
in  which  that  particular  mode  of  notifi- 
cation has  been  followed  even  though  he 
may  not  have  had  actual  notice  of  them," 
p.  302-3.    It  appears  to  me  that  tiie  de- 


cision of  the  learned  Judge  proceeded  on 
the  fact  that  something  more  had  been 
done  than  the  defeudant  merely  taking 
shares  in  a  foreign  company,  and  that 
he  had  done  something  to  agree  that 
he  should  be  bound  by  all  proceedings. 
Therefore,  I  think  the  demurrer  to  the 
second  replication  ought  to  be  allowed ; 
and  I  am  requested  by  my  brother  Pigott 
to  say  that  he  also  entertiEdns  that  view. 

Judgment  for  the  plaintiff  on  the  firsts 
and  for  the  defendants  on  the  second 
demurrpr  in  each  case. 


Attorneys — Deane  &  Chubb,  for  the  plaintiff; 
Bowland  Miller,  for  the  defendant  Adamson ; 
Aigles  &  Bawlins,  for  the  defendant  Strachan. 


(In  the  Second  Divieion  of  the  Gourt,) 

TUB  ¥rEST££N  COUNTIES  MAK- 
UBE  COMPANY  V.  LAWES' 
CHEMICAL  MANURE  COMPANY. 


1874 

June  4. 


Defamation — Disparagement  ofaTrades- 
iivmCs  Wares — Action  for  Special  Damage 
caused  by  the  Publication  of  Falsehood. 

To  pubUsh  of  a  tradesman  falsely  and 
without  lawful  occasion^  that  the  goods  in 
which  he  trades  a/re  inferior  in  quality  to 
similar  goods  in  which  his  rivals  trade,  is 
actionable  if  special  damage  resuUs.^^ 
Young  V.  Macrae  distinguished. 

Declaration — that  at  the  time  of  the 
committing,  <fec.,  the  plainti£&  carried 
on  business  as,  amongst  other  things, 
manufacturers  and  sellers  of  artificial 
manures,  and  had  upon  sale  certain  arti- 
ficial manures,  and  the  defendants  also 
carried  on  business  as  manufMsturers  and 
sellers  of  artificial  manures,  and  had  on 
sale  certain  artificial  manures.  That  the 
defendants,  well  knowing  that  the  plain- 
tifis  were  carrying  on  the  aforesaid  busi- 
ness and  selling  the  said  artificial  manures, 
and  contriving  and  intending  to  injure 
the  plaintifis  in  their  said  business,  &lsely 
and  maliciously  printed  and  published,  and 
caused  to  be  printed  and  published  of  and 
concerning  the  plaintifis,  and  of  and  con- 
oeming  them  as  such  manu&cturers  and 
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sellers  of  artificial  znanures,  and  of  and 
concerning  them  in  the  way  of  their  said 
business  the  words  following — 

"  Chemical  Laboratory,  University  of  Glasgow, 

January  29,  1873. 

"  Dear  Sir, — I  enclose  herewith  analysis 
of  your  four  samples  of  manure  which 
differ  much  in  quality.  They  are  all 
mixtures,  and  do  not  consist  of  bones  and 
acid  alone.  No.  2  *'  (meaning  thereby  the 
defendants'  artificial  manures),  "is  much 
the  best  and  seems  to  contain  some  kind  of 
phosphatio  guano.  No.  4"  (meaning  there- 
by the  plaintiffs'  said  artificial  manures), 
"  appears  to  contain  a  considerable  quantity 
of  coprolites,  and  is  altogether  an  article  of 
low  quality,  and  ought  to  be  the  cheapest 
of  the  four.  The  other  two  are  fair 
articles,  and  may  bo  useMly  employed. 
It  is  not  easy  for  me  to  put  an  exact  value 
upon  the  samples,  as  the  prices  charged  for 
manures  in  different  parts  of  the  country 
differ  to  an  extraordinary  extent.  I  know 
places  where  No.  2  "  (meaning  the  defend- 
ants* said  artificial  manures),  "would  be 
sold  at  about  SI,  per  ton ;  others  where 
71.  would  be  its  price.  I  may  state,  how- 
ever, the  relative  values  thus.  Suppose 
the  price  charged  for  No.  2  "  (meaning 
the  defendants'  said  artificial  manures), 
"  to  be  SI,  per  ton,  then  No.  1  should  be 
worth  71,  No.  3,  5Z.  10s.,  and  No.  4 " 
(meaning  the  plaintiffs'  said  artificial 
manures),  "  6Z.  Of  course  these  must  be 
taken  as  approximation  only,  and  may  be 
modified  by  the  nature  of  the  bargain,  but 
they  should  be  in  these  proportions. 
"  I  am,  dear  Sir,  yours  truly, 

"  Thomas  Anderson. 

"  J.  Moon,  Esq.,  Secretary  to  the  Devon 
and  Cornwall  Chamber  of  Agriculture." 

(Here  followed  Professor  Anderson's 
analysis  purporting  to  give  the  proportion 
of  biphosphate  of  Hme,  soluble  and  in- 
soluble phosphates,  and  ammonia  con- 
tained respectivelv  in  the  manures  of  the 
plaintiffs,  the  deiendants,  and  two  other 
manufacturers. ) 

Meaning  thereby  that  the  said  artificial 
manures  so  manufactured,  sold  and  traded 
in  by  the  plaintiffs  were  artificial  manures 
of  an  inferior  quahty  to  the  said  arti- 
ficial manures,  and  especially  were  of  an 
inferior  quality  to  the  said  artificial 
manures  of  the  defendants,  whereas  in 


truth  and  in  fact  the  said  artificial  manuTes 
so  manufactured,  sold '  and  traded  in  by 
the  plaintiffs  were  not  of  an  inferior 
quality,  and  especially  were  not  inferior 
in  quality  to  the  said  artificial  manures  of 
the  defendants  (special  damage  wa&.theii 
alleged). 

Demurrer  and  joinder. 

Arthur  Oharles,  for  the  plaintiffs  (on 
June  4). — The  words  complained  of,  and 
especially  the  statement  that  the  plaintiffs' 
manures   are   *' altogether  an  article  of 
low  quality,"  are  a  reflection  upon  the 
character  of  the  plaintiffs  in  the  way  of 
their  business,  and  if  so  are  clearly  action- 
able— Hannan  v.  Delauy  (1).      If  they 
amount   only  to  a  reflection   upon    the 
character  of  the  plaintiffs'  wares  they  are 
not  strictly  a  libel,  but  the  action  lies, 
being  analogous  to  an  action  for  slander 
of  title,  which,  in  the  words  of  Tindal, 
C.J.,  in  Malachy  Y,  Soper  (2),  "ia  not 
properly  an  action  for  words  spoken,  or 
for  libel  written  and  published,  but  an 
action  on  the  case  for  special  damage  sus- 
tained by  reason  of  the  speaking  or  pub- 
lication of  the  slander  of  the  plaintilb' 
title."     To  support  such  an  action  special 
damage    is    necessary,   and  it    is    here 
averr^.     This  is  the  distinction  between 
the  present  case  and  Evans  v.  Harlow  (3), 
upon  which  the  defendants  will  rely.     Li 
that  case  it  was  held  that  the  false  and 
malicious  publication  in  a  newspaper  of 
language — ^which  (as  interpreted  by  the 
Court)  meant  only  that  the  tallow  syphons 
sold  by  the  plaintiff  did  not  answer  their 
purpose — was  not  actionable,  no  special 
damage  being  alleged ;  but  it  was  con- 
ceded in  argument,   and  was  implied 
the  judgment  of  Patteson,  J.,  that 
damage  would  make  it  actionable. 
defendants    will    rely  also  on  Young  t^.- 
Macrae  (4),  where  a  ''  fisilse  and  malici— -- 
ous"  publication  of  a  circular  ooniparin|^ 
the  quahty  of  the  oil  sold  by  the  plainti^^ 
with  that  sold  by  the  defendant,  followed 
by  special  damage,  was  held  notactionable- 
But  the  ratio  decidendi  was  that  *'  &lae*' 
may  have  meant  only  that  what  was  pub- 

(1)  2  Sir.  898. 

(2)  3  Bing.  N.O.  371 ;  b.  c  6  Law  J.  Eep.  (k.i) 
C  F.  32. 

(3)  5  aB.  Bep.  624,  688 ;  b.  c  18  Law  J.  B«a 
(K.S.)  Q.B.  120, 122. 
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lished  about  the  defendant's  oil  was  nn- 
tme,  and  not  that  there  was  anything 
nntrae  in  what  was  published  about  the 
plaintiffs'  oil.  Had  the  latter  meaning 
l)een  intended  the  action  would  (in  the 
opinion  of  Cockbum,  C.J.)  have  lain.  In 
-fthe  present  case  it  is  distinctly  alleged 
^at  a  fiedsehood  has  been  published  about 
-ikhe  quality  of  the  plainti^'  wares. 

0.  BoweUy  for  the  defendants. — There  is 
Tio  decision  that  such  a  declaration  as  the 
3>resent  is  good,  and  Young  v.  Macrae  (4) 
{which  18  substantially  identical  with  the 
3>re8ent  case)  is  a  decision  that  it  is  not 
actionable  to  publish  a  false  and  malicious 
statement  that  the  goods  in  which  the 
plaintififs'  trade  are  inferior  to  the  goods 
of  other  tradesmen,  though  it  cause  special 
damage.     The  expressions  in  that  case 
relied  on  by  the  plaintiffs  are  ohiter  dicta, 
and  both  Cockbum,  C.  J.,  and  Blackburn, 
J.  (5)  seem  to  have  limited  them  to  the 
case  of  a  defendant  who  knows  that  his 
statement  is  false.     The  present  declara- 
tion does  not  aver    any  scienter  in  the 
defendants.    The  action  of  slander  of  title 
is  not  analogous,  for  that  affects  the  plain- 
tiffs* property.      To  support  the  action 
there  must  be  a  reflection  on  the  plaintiffs' 
character  as  tradesmen,  as  in  Burnett  v. 
Wella  (6).     In  no  case  has  a  reflection  on 
a  tradesman's    goods    alone    been    held 
actionable.     The  present  is  only  a  puff  hj 
a  tradesman  of  his  own  wares.   The  mali- 
cious publication  of   an  untruth  about 
another    person,    followed     by    special 
damage,    is    not  of   itself   actionable — 
MiXl&r  T.  Bavid  (7).     ^lie  is  not  action- 
able   unless  it  injures    some  right,   or 
unless  there  is  a  legal  obligation  to  tell 
the  truth  arising  from  the  relationship 
between  the  parties,   as  in  the  case  of 
vendor  and  vendee. 

[Bramwell,  B. — There  may  be  no  legal 
obfigation  to  tell  the  truth,  because  there 
is  no  obligation  to  speak  at  all.  But  if  a 
man  does  speak,  is  there  not  a  legal  obli- 
gation not  to  tell  an  untruth  ?] 

Cur,  adv.  vuU, 

(4)  3  B.  &  a  264,  269  ;  s.  c.  32  Law  J.  Eep. 
(n.s.)  Q.6.  6,  S. 

(6)  3  B.  &  S.  271 ;  s-c.  32  Law  J.  Rep.  (n.s.) 
Q.B.  S. 

6)  12  Mod.  420. 
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48  Law  J.  £ep.  (m.s.)  CJP.  84. 


The  following  judgments  were  given 
on  the  9th  of  June. 

Bramwell,  B. — In  this  case  our  judg- 
ment must  be  for  the   plaintiffs.     The 
case  may  be   shortly   stated  thus:    The 
plaintiffs  trade   in   a   certain    article  of 
manure,  and  it  is   alleged  that  the   de- 
fendants   falsely   and    maliciously    pub- 
lished of  and  concerning  that  manure 
and  of  and  concerning  the  plaintiffs'  trade 
and    manufacture,   a  certain    statement 
which  contains  in  it  this,  that  it  was  an 
article  of  low  quality,  and  ought  to  be 
the  cheapest  of  the  four  of  which  this  is 
one,  the  others  being  mentioned.     So  far 
an   action   would    not    be   maintainable, 
because  it  is  not  libelling  an  article  to  say 
that  it  is  an  article  of  low  quality  and  ought 
to  be  cheaper  than  others.     That  part  is 
not  specifically  stated  to  be  untrue.     But 
having  been  published,  as  it  is  said,  of  and 
concerning  the  plaintiffs*  manufacture  and 
trade,  the  declaration  goes  on,  "meaning 
thereby  that  the  said  artificial  manures  so 
manufactured,  sold  and  traded  in  by  the 
plaintiffs  were  artificial  manures  of  an  in- 
ferior quality  to  the  said  artificial  manures, 
and  especially  were  of  an  inferior  quality 
to  the  said  artificial  manures  of  the  de- 
fendants."    I  think  if  it  stopped  there  it 
would  not  be  the  subject-matter  of  an 
action,  even  with  special  damage  result- 
ing from  it,  because  I  do  not  see  that  it 
is  injurious  to  an  article  to  say  that  it  is 
of  inferior  quality.     It  may  attract  cer- 
tain customers,  and  it  is  a  very  good  thing 
that  people  can  be  found  who  will  sell 
things  of  an  inferior  quality  in  order  that 
they  may  not  be  wasted.  But  what  makes 
the  action  maintainable  in  my  judgment 
is  the  allegation  that  follows — '*  Whereas 
in  truth  and  in  fact  the   said   artificial 
manures  so  manufactured,  sold  and  traded 
in  by  the  plaintiffs,  were  not  of  an  infe- 
rior quality,  and  especially  were  not  in- 
ferior in   quality   to   the   said  artificial 
manures  of  the  defendants,  and  by  reason 
of  the  premises  "  certain  persons  who,  if 
they  had  not  been  told  that  which  was 
untrue,   would   have  continued   to   deal 
with  the   plaintiff,   ceased  to  deal  with 
him.     So  that  it  appears  there  was  a 
statement  published  by  the  defendants  of 
the  plaintiffs'  manufacture  which  is  com- 
paratively disparaging  of  that  manu&c- 
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tare ;  which  is  iintrne  bo  far  as  it  dis- 
parages it,  and  i^hich  has  been  prodnc- 
tive  of  special  damago  to  the  plaintiffs ; 
and  it  is  stated  that  that  publication  was 
made  falsely  and  malicionsly,  wliich  pos- 
sibly may  mean  nothing  more  than  that 
it  was  made  falsely  and  without  reason- 
able canse,  calling  for  a  statement  by  the 
defendants  on  the  subject.  But  if  actual 
malice  is  necessary  (which  I  do  not  think 
it  is),  it  is  alleged  here. 

I  do  not  go  thix)ugh  the  cases,  but  un- 
doubtedly  there  is  nothing  in  any  of  them 
inconsistent  with  the  judgment  we  now 
pronounce.  The  only  case  that  I  will 
refer  to  is  Young  v.  Macrae  (4).  When 
that  is  examined  it  will  be  found  to  be 
entirely  distinguishable.  The  disparag- 
ing statement  there  was  not  said  te  be 
untrue ;  it  was  only  said  generally  that 
the  libel  was  untrue.  On  the  general 
principle,  therefore,  that  an  untrue  state- 
ment about  a  tradesman's  goods  te  their 
comparative  disparagement,  published 
without  lawful  occasion  and  causing  him 
special  damage,  is  actionable,  wo  give  our 
judgment  for  the  plaintiffs. 

Pollock,  B. — I  agree  that  our  judg- 
ment should  be  for  the  plaintiffs.  This 
case  no  doubt  involves  first  principles. 
On  the  one  hand  the  law  is  strongly 
against  the  invention  of  any  new  rights 
of  action,  but  on  the  other,  where  a  wrong 
has  actually  been  suffered  by  a  person  in 
consequence  of  tho  conduct  of  another, 
one  is  anxious  to  uphold  as  far  as  pos- 
sible the  maxim,  *'  ubi  jus  ibi  remedium." 
It  seems  to  me  the  present  case  comes 
within  that  rule. 

This  is  not  an  action  of  libel.  I  think 
it  is  entirely  distinguishable  from  that 
class  of  cases.  It  is  alleged  in  the  decla- 
ration that  the  matter  complained  of  was 
written.  I  think  that  makes  no  distinc- 
tion. The  difference  between  a  written 
or  verbal  statement  of  the  kind  now  com- 
plained of  and  an  ordinary  case  of  defa- 
mation is  very  clearly  pointed  cut  by 
Tindal,  C.J.,  in  his  judgment  in  Malachy 
V.  Saper  (2).  It  is,  I  tliink,  in  the  nature 
rather  of  an  action  of  slander  of  title. 

The  only  question  that  seems  to  arise 
is.  What  is  the  fair  intention  of  tho 
words  ?  It  is  alleged  that  the  defend- 
ants were  contriving  and  intending  to 


injure  the  plaintiffii  in  their  Inunness,  and 
that  thev  lalsely  and  malicioiufy  printed 
and  published  the  words  in  question. 
Now  I  do  not  attach  any  special  niAHTiing 
to  the  word  "  maliciously,  except  so  far 
as  it  must  be  taken  with  the  woids  '*  con- 
triving and  intending  to  injure  the  plain- 
tiffs.*' I  think  that  deprives  the  defend- 
ants of  what  I  may  call  any  legal  oooasion 
or  opportunity  on  which  they  might  use 
words  of  this  kind.  Therefore  we  have  it 
stated  that  without  legal  occasion,  ¥rith- 
ont  any  necessity,  the  defendants  have 
used  language  concerning  the  plaintiffs' 
goods  which  is  not  only  &l8e,  bnt  is  snch 
as  to  injure  the  plaintiffs  in  their  busi- 
ness, ana  special  damage  is  alleged.  When 
all  these  things  concur,  it  seems  to  me  a 
good  cause  of  action  is  disclosed. 

With  reference  to  Malachy  y.  Boper 
(2)  and  Evans  v.  Earhw  (3),  I  wonM 
only  observe  that  in  those  cases  there  was 
no  allegation  of  special  damage.  In 
Young  v.  Macrae  (4),  Cookboniy  G.J.,  in 
his  judgment  supposes  a  case  very  like 
the  present,  and  seems  to  imply  tmit  an 
action  would  lie  if  such  a  case  should  i 


Judgment  far  plainHfi. 


Attorneys — HairiB,  agent  for  Kellj,  Pljmoiith, 
fur  plaintiffs ;  J5ower  &  Cotton,  sgenti  for  Hall 
&  Ganion,  lihuichester,  for  defendants. 


(In  the  Second^Division  of  the  OourtJ) 

1874.      1  ANDREWS  t;.  THE  ICATOB,  ALDIS* 

May  4,  7.  >   men  and  buboessbs  op  th^ 
June  25.  J    borough  of  rtde. 

Corporation — Oorporate  Borough — Con— 
tract  by  Corporation  acting  as  the  LocaX 
Board — Local  Oovemmefit  Act^  1868  (21 
^  22  Vict  c.  98),  8.  24. 

The  Local  Government  Aety  1858  (21  & 
22  Vict,  c.  98),  8.  ^Ar-^hich  enaeU  that  m 
corporate  boroughs  the  local  boards  **  shall 
he  the  mayor,  aldermen^  and  burgesses  ad- 
ing  by  the  council** — does  not  m^ike  the 
local  board  a  fww  and  separate  bodi/^  hut  m 
substance  enacts  that  in  corporate  horougkt 
the  corporatioji  shall  be  the  local  heard;  and 
though  in  making  contracts  the  name  and 
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$tifle  of  ihe  eorporaiion  '*  acting  as  the  local 
hwMrd*'  18  used,  the  corporation  is  the  essen^ 
tial  body  and  contracting  party  and  may  he 
sued  as  such  on  the  contracts. 

The  plaintiff  having  brought  this  action 
to  recover  194/.  Ss.  for  work  and  labour 
performed  bj  him  as  a  professional  valuer 
and  witness  for  the  d^endants,  a  special 
case  was  stated  under  a  Judge's  order ; 
judgment  to  be  entered  for  the  plaintiff 
for  the  amount  claimed,  or  for  the  de- 
fendants, according  to  the  opinion  of  the 
Court,  who  were  to  draw  inferences  of 
fact  as  a  jury. 

[The  material  facts  are  sufficiently 
stated  in  the  judgment.] 

Oole  (Michael  with  him)  on  May  4  and 
7,  for  the  plaintiff,  cited  Nowell  v.  The 
Mayor^  ^.,  of  Worcester  (1). 

Manistyy  for  the  defendants. — The  only 
contract  (if  any)  was  made  either  with 
the  sub-conmiittee  of  the  local  board, 
or  with  the  individuals  who  passed  the 
resolution  to  employ  the  plaintiff,  and  the 
action  should  have  been  against  the  local 
IxMbrd  as  such  or  the  corporation  "  acting 
as  the  local  board;''  though  even  that 
action  would  have  been  defeated  for  several 
reasons,  one  of  which  is  that  the  local 
Tx»rd  had  no  power  to  purchase  the  gas 
works  or  employ  the  plaintiff.  At  all 
events  the  corporation  have  a  good  de- 
fence, for  they  made  no  contract  with  the 
plaintiff.  If  the  plaintiff  recovers,  his 
execution  will  be  satisfied  out  of  funds 
belonging  to  the  corporation,  not  appli- 
cable to  such  purposes. 

Cole  replied. 

Cur,  adv.  vuU, 

The  judgment  of  the  Court  (2)  was 
(on  June  25)  read  by 

Pollock,  B. — The  plaintiff  in  this  action 
sued  the  corporation  of  Ryde  for  work  and 
labour  as  a  professional  witness. 

Several  objections  were  raised  by  the 
defendants  to  the  maintenance  of  the 
action.  The  most  substantial  of  these 
was  that  the  defendants  had  never  con- 
tracted with   the  plaintiff,  and  that  his 

(1)9  Exch.  Rep.  467,  466 ;  8.  c  23  Law  J.  Rep 
(n.8.)  Exch.  139. 
(2)  Bramwell,  B.,  and  Pollock,  B. 


remedy,  if  any,  was  against  the  Local 
Board  of  Health  for  Ryde. 

The  reasons  for  and  the  manner  of  the 
plaintiff's  employment  were  as  follows. 
The  defendants  are  a  municipal  corpora- 
tion by  virtue  of  a  charter  of  incorpora- 
tion, dated  the  23rd  of  July,  1868,  and  on 
the  15th  of  December,  1868,  acquired  all 
the  rights  of  the  "  Ryde  Commissioners  " 
who  acted  under  the  Ryde  Improvement 
Act,  1854,  and  who  in  October,  1859, 
had  adopted  the  Local  Government  Act, 
1858 ;  the  effect  of  which  was  that  the 
powers  and  duties  of  carrying  the  Ryde 
Improvement  Act  and  the  Local  Govern- 
ment Act  into  execution  were  vested  in 
the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Ryde. 

One  of  the  powers  given  to  the  Ryde 
Improvement  Commissioners  by  the  Act 
of  1854,  was  the  right  to  purchase  the 
property  of  a  gas  company,  which  sup- 
plied  the  town  of  Ryde  with  gas,  and 
which  was  registered  under  the  7  &  8 
Vict.  c.  110.  By  the  Ryde  Gas  Act,  1866, 
further  powers  were  given  to  the  Gas 
Company,  and  the  right  of  the  Improve- 
ment  Commissioners  was  preserved,  pro- 
vided it  was  exercised  within  five  years. 

In  February,  1871,  the  town  council  of 
the  borough  of  Ryde,  being  desirous  of 
purchasing  the  property  of  the  Gas  Com- 
pany, gave  notice  to  the  company,  calling 
on  them  to  give  particulars  of  their  estate, 
and  the  amount  they  claimed.  The  Gas 
Company  sent  in  their  claim,  and  the 
corporation  proceeded,  under  the  Lands 
Clauses  Act,  to  appoint  an  arbitrator. 
The  Gkts  Company  appointed  their  arbi- 
trator, and  these  two  appointed  an  um- 
pire. In  all  these  proceedings,  however, 
the  corporation  appear  to  have  misappre- 
hended their  true  position,  and  to  have 
acted  not  in  the  name  of  the  corporation 
of  Ryde,  but  in  that  of  the  corporation 
of  Ryde  acting  as  the  local  board,  and 
hence  all  the  steps  leading  to  the  arbitra- 
tion, as  the  notices  to  the  company  and 
the  appointment  of  arbitrator  were  given 
and  made,  and  were  described  on  the 
minutes  of  the  corporation  as  being  done, 
by  the  corporation  "  acting  as  the  local 
board,"  and  "  by  order  of  the  said  board." 
Arbitrators  and  an  umpire  having  been 
appointed,  the  next  step  taken  was  at  a 
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special  meeting  of  the  connoil  of  the  bo- 
rough acting  as  the  local  board,  which 
was  held  on  the  24th  of  April,  1871.  At 
this  meeting  what  was  called  the  seal  of 
the  board  was  affixed  to  the  appointment 
of  a  Mr.  Stevenson,  "  as  valuer,  on  behalf 
of  the  Corporation.*'  It  is  not  stated  in 
the  case  that  this  seal  was  any  other  than 
the  corporate  seal  of  the  borough,  and, 
for  the  reasons  presently  given,  we  assume 
that  it  was  the  corporate  seal.  Mr.  Ste- 
venson from  this  time  acted  as  valuer  in 
the  arbitration,  but  further  witnesses  being 
required  to  support  his  valuation,  at  a 
meeting  of  the  sub-committee  of  the  local 
board,  held  on  the  16th  of  June,  1871, 
when  Mr.  Stevenson  attended,  the  clerk 
was  directed  to  retain  counsel,  and  it  was 
resolved  that  the  plaintiff  and  four  other 
professional  gentlemen  should  be  selected 
as  witnesses  to  support  Mr.  Stevenson's 
valuation.  In  accordance  with  this  re- 
solution, the  plaintiff  was  instructed  by 
Mr.  Stevenson,  but  no  appointment  was 
ever  made  under  seal.  During  the  arbi- 
tration the  plaintiff  attended  and  gave 
evidence,  and  the  amount  of  his  charges 
is  admitted. 

Under  these  circumstances,  it  seems 
clear  that  the  employment  of  the  plaintiff 
was  de  facto  by  the  corporation  acting 
as  the  local  board,  and  the  only  question 
is 'whether  the  corporation  and  the  local 
board  can  for  this  purpose  be  treated  as 
independent  bodies,  so  as  to  enable  the 
corporation  successfully  to  contend  that 
the  plaintiff,  having  been  retained  by,  and 
rendered  services  to  the  corporation  acting 
as  the  local  board,  his  remedy  must  bo 
against  the  local  board,  or  specifically 
against  the  corporation  acting  as  the  local 
board.  There  would  be  great  force  in  this 
contention  if  it  could  be  shewn  that  the 
effect  of  the  statute,  by  which  alone  the 
local  board  is  created,  was  to  establish  a 
separate  body.  This,  however,  does  not 
seem  to  be  the  case.  The  provision  of  the 
Local  Government  Act,  1858  (21  &  22 
Vict.  c.  98.  8.  24),  is  as  follows :— "  The 
duty  of  carrying  into  execution  this  Act 
shall  bo  vested  in  a  local  board,  and  such 
local  board  shall  be, — 

"  1.  In  corporate  boroughs  the  Mayor, 
aldermen  and  burgesses  acting  by  tho 
council." 


This  does  not  create  a  new  and  se- 
parate body  or  provide  for  an  independent 
seal  or  independent  power  of  contractingy 
but  in  substance  enacts  that  in  corporate 
boroughs  the  corporation  shall  be  ihe 
local  board ;  and  if  so,  then,  whether  in 
contracting  the  name  and  style  of  the  oor- 
poration  is  used  or  that  of  the  corporatioii 
acting  as  the  local  board,  the  essential 
body  and  contracting  party  is  the  cor- 
poration; or,  to  put  the  proposition  in 
another  form,  the  local  board  has  no 
existence,  and  there  could  be  no  contract 
with  them  pnless  by  the  local  board  13 
intended  the  corporation,  who,  according 
to  the  Act,  are  the  local  board. 

Under  these  circumstances  we  think 
that,  though  the  local  board  was  errone- 
ously mentioned,  the  contract  in  sabstance 
was  with  the  corporation,  and  therefore 
that  they  are  properly  made  defendants 
in  this  action. 

The  case  of  Nowell  t.  The  Mayor  of 
Worcester  (1),  to  which  we  were  referred 
by  the  plaintiff's  counsel,  is  not  a  direct 
authority  in  support  of  this  view,  because 
there  the  corporation  had  contracted  with 
the  plaintiff  under  the  corporate  seal,  but 
the  judgment  of  the  Court,  and  especiallj 
that  of  the  Lord  Chief  Baron,  when  he 
says,  '^The  statute,  in  forming  this  body 
into  a  local  board  of  health,  intended 
that  they  should  contract  as  a  municipal 
corporation,"  accords  in  principle  with 
the  view  we  now  take. 

The  conclusion  at  which  we  have  ar- 
rived renders  it  unnecessary  to  consider 
objections  which  were  raised  against  the 
plaintiff  upon  the  hypothesis  that  the 
cause  of  action  and  judgment  ought  to  be 
looked  upon  as  arising  against  and  bind- 
ing upon  the  local  board,  treating  it  as 
a  body  having  an  existence  other  than 
that  of  the  corporation,  and  therefore  we 
do  not  further  refer  to  them.  For  the 
reasons  given  our  judgment  is  for  the 
plaintiff. 

Judgment  for  plcUnUff. 


Attorney — Hacoii)  for  plaintiff;   Bavies,   Cainp- 
bell,  Hceyes  &  Hooper,  for  defendants. 
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[IN  THE  EXCHEQUER  CHAMBER] 
{Appeal  from  the  Court  of  Exchequer,) 

1874        r  ^^^^™  ^'  '^^^  ASHBUBY  RAILWAY 

June  20    i     C-'^^^Q^  ^^  ^^^^  company, 

L      LIMITED. 

Company f  Limited  —  Memorandv/m  of 
Association — Contract  beyond  Scope  of — 
Ultra  Vires — Eatification — Assent  of  Share- 
^olders^Compcmies  Act,  1862  (25  ^  26 
VicL  c.  89). 

The  directors  of  a  limited  liahility  com- 
pany incorporated  under  the  Companies 
Acij  1862,  entered,  on  helialf  of  the  conu 
^pany,  into  contracts  unth  B,  which  were 
'mdtra  vires  and  beyond  the  scope  of  the  me- 
^noraMdum  of  association : — 

Heldyjper  Blackburn,  J.,  Brett,  J.,  and 
Obote,  J.  (affirming  the  judgment  of  the 
4Jourt  of  ExcJiequer),  that  as  the  contracts, 
^xUhough  unauthorised,  were  not  expressly  or 
wnpUecUy  prohibited  by  the  memorandum 
or  statute,  they  were  capable  of  ratification 
hy  the  unanimous  shareholders, 

Fer  Archibald,  J.,  Keating,  J.,  and 
^Juain,  J.  (dissentientibus),  that  the  con- 
4racts  being  ultra  vires  of  the  company  were 
'Mneapahle  of  ratification. 

Error  firom  a  jadgment  of  the  Court  of 
lExchequer  in  ^Etvour  of  the  plamti£f  upon 
a  Special  Case  stated  by  an  arbitrator  in 
an  action  brought  to  recover  damages  for 
breach  of  oertaon  contracts  entered  into 
with  the  plaintiff  bj  the  directors  of  the 
defendants'  company,  and  which  were,  on 
his  part,  said  to  have  been  ratified  by  the 
shareholders,  but  were,  on  their  part,  al- 
leged to  be  ultra  vires. 

The  &ct8  of  the  case  sufficiently  appear 
in  the  following  summary  (1). 

The  defendimts  are  a  limited  company 
incorporated,  in  September,  1862,  by  the 
name  of  the  Ashbury  Railway  Carriage 
Company,  under  the  Companies  Act,  1862. 
By  the  ord  clause  of  their  memorandum 
of  association,  the  objects  of  the  com- 
pany are  thus  stated. 

"3.  The  objectsfor  which  the  company 
is  established  are,  to  make  and  sell,  or 
lend  on  hire,  railway  carriages  and  wag- 
gons, and  all  kinds  of  railway  plant,  fit- 

(1)  Taken  from  the  judgment  of  Archibald,  J. 
Niw  SaaoB,  48. — Exchbq. 


tings,  machinery  and  rolling  stock ;  to 
carry  on  the  business  of  mechanical  en- 
gineers and  general  contractors ;  to  pur- 
chase, lease,  work,  and  sell  mines,  mine- 
rals, land  and  buildings ;  to  purchase  and 
sell,  as  merchants,  timber,  coal,  metals,  or 
other  material,  and  to  buy  and  sell  any 
such  materials  on  commission  or  as 
agents.'' 

By  article  4  of  the  articles  of  associa« 
tion  it  is  provided  that  "  an  extension  of 
the  company's  business  beyond  or  for 
other  than  the  objects  or  purposes  ex- 
pressed or  implied  in  the  memorandum 
of  association  shall  take  place  only  in 
pursuance  of  a  special  resolution."  No 
special  resolution  was  ever  passed  in  the 
terms  of  that  article,  and  there  has  been 
therefore  no  modification  or  extension  of 
the  objects  of  the  company  as  set  forth 
in  the  memorandum  of  association. 

It  appears  by  the  articles  of  association 
that  the  company  had  purchased  of  John 
Ashbury  the  business  carried  on  by  him 
at  Opeushaw  and  Ardwick,  in  the  county 
of  lAncashire,  which  business  was  the 
building  of  railway  carriages  and  wag- 
gons, and  the  making  of  turn-tables, 
points,  crossings,  and  roofs,  but  it  had 
never  been  extended  to  the  construction 
of  railways,  or  the  supply  of  money  for 
such  construction. 

By  the  agreement  John  Ashbury  en- 
gaged to  accept  the  office  of  managing  di- 
rector of  the  company  for  the  space  of  one 
year  at  least.     The  company  having  been 
thus  constituted,  it  appeared  that  on  the 
14th  of  March,  1864,  the  Belgian  Govern- 
ment had  granted  to  Messrs.  Grillon    A 
Baertson  (subjects  of  Belgium)   a  pro- 
visional concession  (which  afterwards  be- 
came absolute)  for  the  construction  of  a 
line  of  railway  in  Belgium,  from  Antwerp 
to  Toumai,  which  it  was  expected  would 
be  continued  to  Donai,  in  France,  with 
the  option  of  taking  a  further  concession 
of  such  part  of  the  line  to  Donai  as  would 
be    within  the    Belgian    frontier.     The 
concessionaires  had  power  to  transfer  the 
concession  to  a  third  party. 

By  the  terms  of  the  concession  the 
sum  of  20,0002.  was  to  be  deposited  as 
caution  money.  Of  this  sum  the  conces- 
sionaires had,  before  the  month  of  Janu- 
ary, 1865,  deposited  1,000Z.     They  had 
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having  accepted  the  Amctions  of  a  di- 
rector of  the  proposed  Soci6t6  Anonyme, 
undertook,  when  that  society  was  finally 
constituted,  to  accept  and  sign  the  agree- 
ment in  the  name  of  the  Ashbnry  Com- 
pany, so  as  to  make  it  binding.  It  may 
be  as  well  to  mention  here  that  the  So- 
ciete  Anonyme  was  afterwards,  on  the 
27th  of  October,  1865,  dnly  constituted, 
tliat  Messrs.  Riche  Brothers  declared 
that  they  accepted  the  contract  for  con- 
straction  of  the  line,  and  that  the  contract 
B  was  approved  and  ratified  on  behalf  of 
the  society. 

The  contract  C  purported  to  be  made 
between  the  Ashbnry  Company,  repre- 
sented by  Mr.  James  Ashbnry,  their 
assistant  managing  director,  on  the  one 
part,  and  Messrs.  Riche  Brothers  on  the 
other  part.  After  reciting  the  concession 
and  its  transfer,  and  the  agreement  be- 
tween Riche  Brothers  and  Messrs.  Gillon 
&  Baertson,  of  the  28th  of  April,  1863,  it 
proceeds  to  define  the  terms  as  between 
the  Messrs.  Riche  Brothers  and  the  Ash- 
bnry Company,  on  which  the  former  are 
to  construct  the  railway,  and  the  manner 
in  which  payments  are  to  be  made  by 
that  company  to  the  Soci^t6  Anonyme, 
for  the  benefit  of  Messrs.  Riche  Brothers. 

By  this  agreement  the  Ashbnry  Com- 
pany undertake  to  supply  the  fixed  and 
rolling  stock  of  the  said  intended  railway 
(thus  liberating  Messrs.  Riche  Brothers' 
firm  from  so  doing),  and  to  make  pay- 
ments at  certain  agreed  rates  to  tne 
Soci^te  Anonyme  for  the  benefit  of  Messrs. 
Riche  Brothers. 

By  contract  D,  purporting  to  be  made 
between  Riche  Brothers  and  the  Ashbury 
Company,  the  latter  re-conveyed  to 
Messrs.  Riche  Brothers  the  contract  for 
the  rolling  stock,  in  consideration  of 
deductions  to  be  made  from  the  amount 
to  be  paid  by  the  Ashbury  Company  to 
the  Soci6t^  Anonyme. 

The  reasons  for  this  modification  of 
the  arrangements  are  explained  in  para- 
graph 13  of  the  case  (2). 

(2)  Par.  13.  "  The  reason  for  the  arraDgement 
contained  in  D,  as  stated  by  the  said  Mr.  James 
Ashbury  to  his  directors,  was  that  the  Minister 
vould  not  allow  the  proposed  rolliog  stock  for  the 
time  to  enter  Belgium  free  of  duty,  and  that  the 
proposed  prices  for    such   rolling    stock    would 


On  the  signature  of  these  contracts, 
Mr.  James  Ashbury  paid  over  the  20,000Z., 
BS  stipulated,  and  a  subscription  was 
made,  in  the  name  of  the  Ashbury  Com- 
pany, of  60,000Z.  towards  the  required 
capital  of  the  Societ6  Anonyme. 

Mr.  James  Ashbury,  on  his  return, 
made,  on  the  8th  of  February,  1865,  a 
written  report  to  a  board  meeting  of 
what  had  been  done.  The  report  was 
approved  and  confirmed  by  the  board, 
and,  together  with  a  guarantee  of  a  com- 
pany called  the  Plant  Company  (to  which 
it  is  not  necessary  to  make  any  further 
reference),  and  the  contract  with  Messrs. 
Riche  Brothers,  was  ordered  to  be  regis- 
tered and  preserved  in  the  office  of  the 
company  at  Openshaw. 

At  this  stage,  the  board  of  directors  of 
the  Ashbury  Company,  entertaining 
doubts  as  to  their  power  to  bind  the  com- 
pany by  such  contracts,  proposed  to 
transfer  the  liability  and  advantage  of 
these  contracts  to  some  other  company 
existing  or  to  be  formed  for  the  purpose ; 
but  before  this  scheme  had  made  much, 
if  any,  progress,  it  was  suspended  or 
abandoned. 

In  the  months  of  July,  August,  and 
September,  1865,  the  plaintiff  made  the 
necessary  plans  and  surveys  for  con- 
structing the  line  of  railway,  and  Mr,. 
McCandLishwas  appointed  by  tne  directors 
of  the  Ashbury  Company  chief  engineer 
of  the  line,  and  was  afterwards  on  the 
4th  of  October,  1865,  accredited  by  them 
to  the  plaintiff  as  the  engineer  with  whom 
he  might  arrange  all  details,  and  by 
whom  his  plans  were,  if  necessary,  to  be 
approved. 

Early  in  October,  some  modification  of 
the  existing  agreement  being  deemed 
necessary  tibe  board  of  directors  of  the 
Ashbury  Company  sent  Sir  Cusack  Roney 

therefore  not  be  such  as  would  leave  a  profit  to 
the  defendants,  and  that  ho  therefore  proposed  to 
Messrs.  Eiche  Fr^res  that  they  should  manufacture 
their  own  stock,  or  sublet  it  in  Belgium,  and  pay 
the  defendants  for  the  profit  they  would  have  had 
if  the  plant  had  been  constructed  at  Openshaw. 
Ultimately  the  arrangement  was  that  Messrs. 
Eiche  should  provide  the  stock  and  take  all  re« 
sponsibility  thereon,  and  that  the  Ashbury  Com- 
pany should  receive  as  compensation  the  sum  of 
20,000/.  in  shares  at  par,  such  shares,  of  course, 
bearing  no  interest  during  construction,** 
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a  Mr.  Tabourdin,  their  solicitor,  over 

Brussels    with    authority    from    the 

>ard   to  make    final    arrangements    in 

ilation  to  the  contracts  of  the  30th  of 

anuary,  18G5 ;  and  on  the  14tli  of  Oc- 

ober,   1865,   Sir  Cusack  Roney,  in  the 

lame,  and  professing  to  act  as  the  agent 

of  the  Ashbury  Company,  entered  into 

the  contracts  referred  to  in  the  Special 

Case,  as  marked  X,  Y,  and  Z. 

Contract  X  purports  to  bo  made  be- 
tween Messrs.  uillon  &  Baertson  of  the 
first  part,  the  Ashbury  Company  of  the 
second  part^  and  Messrs.  Biche  Brothers 
of  the  third  part.  It  has  reference  mainly 
to  the  stipulation  in  the  former  contract 
with  regard  to  the  option  to  take  the 
concession  from  Toumai  to  Douai,  which 
it  modifies  to  some  extent,  as  to  the  period 
during  which  the  option  of  the  defend- 
ants* company  to  accept  or  decline  the 
concession  is  to  be  exercised.  The  material 
parts  of  it,  with  reference  to  the  questions 
m  this  case,  are,  that  it  provides  that  the 
conyentions  of  the  contract  of  the  80th 
of  January,  1865,  as  to  the  Antwerp 
and  Toumai  section  of  the  line,  are  to 
be  strictly  maintained,  except  that 
the  Ashbury  Company  are  to  appoint 
three  instead  of  two  commissioners  of 
the  Sooi6t£  Anonyme,  as  originally  stipu- 
lated. 

The  contract  Y  was  an  additional  or 
supplemental  agreement  to  the  contract 
B,  modifying  the  quantities  of  work  and 
the  distribution  of  the  cost  of  construction, 
in  consequence  of  changes  in  the  statutes 
of  the  Soci6t6  Anonyme,  required  by  the 
Belgian  goyermnent. 

The  contract  Z  purports  to  be  made 
between  the  Ashbury  Company,  repre- 
sented by  Sir  Cusack  Roney,  on  the  one 
hand,  and  Messrs.  Riche  Brothers,  on  the 
other.  After  reciting  the  contracts  of  the 
30th  of  January,  18G5,  and  that  it  had 
been  agreed  that  the  capital  of  the  Societe 
Anonyme  for  the  Antwerp  and  Toumai 
Railway,  which  was  to  be  32,760,000 
francs,  should  be  represented  by  55,000 
bonds,  at  3  per  cent,  on  a  capital  of  500 
francs,  reckoned  at  250  francs,  and  by 
38,020  shares  of  500  francs  each,  and  a 
wish  to  modify  the  agreement  between 
the  Ashbury  Company  and  Riche  Brothers, 
it  is  substituted  as  a  final  settlement  of 


the  rights  and  liabiUtieB  of  tibe  Aahbuy 
Company  and  Messrs.  Biche. 

After  articles  in  Babstaxu3e  binding  the 
Ashbury  Company  to  complete  the  Sooi^t^ 
Anonyme,  and  binding  Messrs.  Riche 
Brothers  to  carry  out  the  construction  of 
the  line,  in  accordance  with  the  conditio; 
already  settled  between  them  and  th 
proposed  Society  Anonyme,  it  is  decla: 
that  Messrs.  Riche  Brothers  haye  accep 


the  contract  only  after  haying  secnred  to 
themselyes  and  obtained  the  co-operatio; 
of  the  Ashbury  Company,  who  bay 
bound  themselves  to  supply  them  witl 
the  funds  necessary  for  the  carrying  oui 
of  their  undertaking,  and  the  Ashbu 
Company  bind  themselyes  to  pay  into  th 
fonds  of  the  Soci6t£  Anonyme  an  amoon 
in  cash  of  15,316,000  francs  in  e: 
for  the  55,000  bonds,  taken  at  the  rate  o 
250  francs  each,  part  of  the  intended 
capital  of  the  proposed  Sooi^t^  Anonyme^ 
and  3,132  shares  taken  at  par,  snch  pay. 
ments  to  be  e£Eeoted  gradually  in  the  pro- 
portion of  the  payments  that  were  to  le 
made  to  Riche  larothers,  and  in  snch  a 
manner  that  the  latter  should  always 
receiye  from  the  Soci£t6  Anonyme  an 
amount  of  15,316  firancs,  in  cash  upon  a 
total  certificate  of  32,760  francs,  and  thus 
in  the  same  ratio. 

There  are  also  proyisions  in  the  con« 
tract  relating  to  the  Douai  section  of  the 
line  in  the  eyent  of  the  conoession  being 
claimed  and  accepted  by  the  Ashboiy 
Company,  but  it  is  not  necessary  to  make 
any  further  reference  to  tiiem. 

Engagements  somewhat  similar  to  those 
which  were  entered  into  with  reference  to 
the  Belgian  concession  had  alao  been 
entered  mto  by  the  directors  of  the  Ash- 
bury Company  in  regard  to  a  concession, 
in  Spain,  of  a  line  of  railway  called  the 
Madrid,  Placentia,  and  Malpiartida  Rail- 
way, upon  which  large  adyances  had  been 
made  by  the  directors  out  of  the  funds  of 
the  Ashbury  Company.  In  neither  case 
was  there  any  ultmiate  contract  binding 
the  Ashbuiy  Company  to  supply  any 
fixed  or  rollmg  stock,  and  in  the  case  of 
the  Belgian  contracts,  the  substance  of 
the  arrangements  entered  into  was  that 
the  Ashbury  Company  were  to  supply 
the  funds  for  the  construction  of  the  line. 

The  plaintiff  haying,  as  already  men- 
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tioned,  made  the  necessary  plans  and 
surveys  for  constructing  the  line  of  rail- 
way, proceeded,  after  the  14th  of  October, 
1865,  to  construct  the  line,  and  entered 
into  several  contracts  with  other  persons 
for  that  purpose. 

In  respect    of   this    work,    pay-sheets 
were  sent  to  the  Soci6t6  Anonyme,  ap- 

roved  and  countersigned  by  Mr.McGand- 
ish,  as  engineer,  and  the  proper  propor- 
tion of  each  pay-sheet  was  paid  in  cash 
into  the  treasury  of  the  Societe  Anonyme 
"by  the  directors  of  the  Ashbury  Company 
in  the  name  of  the  company. 

In  October,  1865,  the  board  appear  to 
liave  been  advised  that  the  agreements 
were  vUra  mrea  of  the  directors,  and  not 
Ixinding  on  the  company,  and  that  the 
26,000T.  could  not  be  recovered  back ; 
and  thereupon  a  scheme  for  the  transfer 
of  the  concession  was  revived  bv  the 
directors,  and  a  company  was  projected 
for  the  purpose  of  taking  over  the  con- 
tracts, to  be  called  the  Antwerp,  Tournai, 
and  Douai  Railway  Contract  Company, 
Limited. 

The  first  information  with  reference  to 
these  Belgian  contracts  which  appears  to 
have  been  given  to  the  shareholders 
generally  of  the  Ashbury  Company  was 
at  the  third  annual  general  meeting  of 
the  company  on  the  5th  of  December, 
1865. 

That  meeting  was  convened  by  a  cir- 
cular of  the  27th  of  November,  1865,  in 
which  the  business  to  be  transacted  was 
stated  to  be,  inter  alia^  **  to  declare  a  divi- 
dend payable  out  of  the  balance  as  shewn 
by  the  beilance-sheet  sent  therewith.'' 

The  balance-sheet  referred  to  was  made 
up  to  the  30th  of  September,  1865,  and 
on  the  credit  side  were  the  following 
items: — 

"  Advances  on  contracts — 

£    8.    d, 
'*  Madras,    Placentia,    and   Ifal- 

partida  Railway               .        .  41,338  11  10 
Anven,  Douai,  and  Tournai  Rail- 
way          27,191  14    8" 

At  this  meeting  it  appeared  that  these 
Belgian  and  Spanish  contracts  were  the 
subject  of  strong  observations,  and  that 
the  chairman  gave  the  meeting  to  under- 
stand that  the  item  in  respect  of  the  Bel- 
gian contract  would  not  appear  again  in 


the  accounts,  it  being  then  considered 
that  it  would  be  taken  over  by  the  Ant- 
werp, Ac.,  Contract  Company  (3). 

A  resolution  was  passed  at  this  meeting 
in  these  terms,  namely,  "  That  the  ac-' 
counts  now  read  be  approved  and 
adopted,"  and  a  dividend  for  the  year 
was  declared  out  of  the  balance. 

On  the  20th  of  December,  1866,  an 
extraordinary  general  meeting  of  the 
Ashbury  Company  was  lield,  at  which  a 
committee  of  shareholders  was  appointed 
"  to  enquire  into  the  patst  proceedings  and 
present  position  of  the  company,  and  the 
best  means  of  conducting  its  business  for 
the  future,  with  power  to  take  such  legal 
advice  as  they  might  deem  desirable,  and 
report  to  an  early  meeting  of  the  share- 
holders." 

The  committee  proceeded  with  the  en- 
quiry referred  to  them,  and  prepared  a 
report ;  and,  at  an  extraordinary  meeting 
of  the  shareholders,  held  on  the  1st  of 
May,  1867,  the  report  was  read,  and  or- 
dered to  be  entered  on  the  minutes  of 
the  company.  The  report  gives  the  his- 
tory of  the  Belgian  contracts,  and  the 
various  steps  taken  by  the  directors  in 
regard  to  them,  together  with  observa- 
tions on  the  advances  in  respect  of  the 
enterprise  appearing  in  the  balance-sheet 
of  the  30th  of  September,  1865 ;  and 
states,  in  substance,  that  the  committee 
had  been  advised  that  the  contracts  were 
ultra  vires,  and  that  the  shareholders  were 
not  bound  by  anything  that  had  subse- 
quently passed,  but  that  the  directors 
were  hable  to  replace  the  moneys  of  the 
company  which  nad  been  misapplied  on 
the  impeached  transactions.  The  report^ 
however,  in  conclusion,  recommends  an 
endeavour  to  effect  an  amicable  settle, 
ment  with  the  directors,  without  having 
recourse  to  legal  proceedings.  Three  of 
the  shareholders  were  thereupon  deputed 
by  the  meeting  to  confer  with  the  di- 
rectors,  with  the  view  of  an  agreement 
being  arrived  at  on  the  matters  in  dis- 
pute. 

On  the  14th  of  May,  1867,  the  fifth 
annual  meeting  of  the  company  was  held. 

(3)  This  appeared  from  the  report  of  the  Com- 
mittee of  Inyestigation  referred  to  below,  which 
was  printed  in  the  Appendix  to  the  Special  Case. 
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This  meeting  was  convened  by  a  circular 
to  the  shareholders  stating,  among  other 
objects  of  the  meeting,  as  follows — That 
it  was  convened  "to  receive,  consider, 
and,  if  so  determined,  to  adopt  any  report 
or  recommendation  which  may  be  made 
by  the  committee  appointed  at  the  extra- 
ordinary meeting  of  the  company  held  on 
the  1st  of  May,  instant,  to  confer  with 
the  directors  with  the  view  to  an  agree- 
ment being  arrived  at  on  matters  in 
dispute/' 

At  this  meeting  a  balance-sheet  was 
presented,  made  up  to  the  30th  of  Sep- 
tember, 1866,  shewing,  on  the  credit  side, 
advances  on  the  Spanish  and  Belgian 
contracts  in  precisely  the  same  form  as 
that  appearing  on  the  balance-sheet  of 
the  previous  year.  Mr.  Hulse,  one  of  the 
deputation  appointed  to  confer  with  the 
directors  with  respect  to  these  items, 
reported  the  result  of  a  conference 
with  the  directors,  and  it  was  resolved 
that  the  following  recommendation  of  the 
deputation  be  received  and  adopted, 
viz. — 

**  That  having  reference  to  the  pro- 
ceedings at  the  annual  meeting  of  share- 
holders in  the  year  1865  in  regard  to  the 
intention  of  the  directors  and  other 
parties  taking  over  the  Antwerp,  Tournai, 
and  Douai  Railway  Concession  Contract, 
and  having  reference  also  to  the  antici- 
pated loss  on  the  said  contract,  and  also 
on  the  amount  advanced  by  the  Ashbury 
Company  for  the  Madrid,  JPlacentia,  and 
Malpartida  Eailway  Concession  Contract, 
and  the  differences  that  have  arisen  in 
regard  to  the  legality  of  these  items  of 
expenditure  appearing  in  the  Ashbury 
Company's  accounts,  it  is  for  the  interests 
of  the  company  that  the  following  ar- 
rangement should  be  accepted,  and  that 
the  same  be  accepted  accordingly,  and 
that  it  be  referred  to  the  solicitors  of  the 
company  to  carry  it  out  in  such  way  as 
counsel  shall  advise. 

"1st.  Messrs.  James  Ashbury,  B.  Whit- 
worth,  M.P.,  F.  A.  Fynney,  Alfred  Pick, 
James  Holden,  Thomas  Hodson,  John 
Whitehead,  jun.,  W.  A.  Cunningham, 
Thomas  Vickers,  the  executor  of  John 
Ashbury  and  George  Wood,  by  themselves 
or  thair  nominees,  hereinafter  called  the 
purchasers,  to  purchase  &om  the  Ashbury 


Company  for  the  sum  of  2.,  to  b^ 

paid  by  four  equal  half-yearly  instalment^ 
seccired    by  promissory    notes,    without 
interest,  any  estate  or  interest  which  the 
company   may   have    in    the    Antwerp, 
Tournai,  and  Douai  Concession  Contract^ 
and  the  Madrid,  Placentia,  and  Malpar. 
tida  Concession  Contract,  on  which  tbe 
company  may  have  paid,  sums  amounting 
together  to  the  sum  of  I.      All  in. 

terest  due  by  the  Spanish  Government 
on  the  Malpartida  contract  advance  to 
belong  to  the  Ashbury  Company  to  this 
date. 

"2ndly.  The  Ashbury  Company  to 
take  any  legal  proceedings  in  enforcing 
the  claims  or  defending  any  actions  or 
otherwise  in  relation  to  the  said  busi- 
nesses which  may  be  required  in  the 
name  of  the  Ashbury  Company,  but  at 
the  expense  of  the  said  purchasers  who 
are  to  indemnify  the  Ashbury  Company 
against  all  claims  and  liabihties  which 
have  arisen  or  may  hereafter  arise  in 
connection  with  the  said  concession 
contracts  or  either  of  them,  or  which 
may  be  incurred  in  using  the  name  of 
the  company." 

Subject  to  this  resolution,  the  balance 
sheet  and  accounts  for  the  year  ending 
the  30th  of  September,  1866,  were 
approved  and  adopted,  an  alteration  being 
made  in  the  balance-shoet  by  omitting 
the  amount  of  the  advance  on  me  Spanish 
contracts,  and  changing''  the  entry  as  to 
the  advance  on  the  Antwerp  and  Tournai 
contract  into  the  following  form,  viz. — 

"Advance  on  contracts,  viz. : — 

''Madrid,  Placentia,  and  Mal- 

SLTtida  Bailvaj,  and  Anvers, 
ouai,  and  Tournai  Railway, 
taken  as  per  resolution  of 
shareholders,  Ma;^  14th,  1867.  £27,705    0    3.** 

It  was  resolved  also  that  the  share- 
holders who  formed  the  deputation  should 
superintend  the  completion  of  the  pro- 
posed agreement. 

On  the  24th  of  December,  1867,  the 
sixth  annual  meeting  of  the  company 
was  held. 

This  meeting  was  convened  by  a  circu- 
lar to  the  ^areholders,  stating  that, 
among  other  things,  the  meeting  was 
held  to  transact  the  following  business, 
viz.,  "  to  consider  and^  if  so  determined, 
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to  sanctaon  a  ceriain  contract  which  has 
been  entered  into  bj  the  company  with 
the  directors  thereof,  in  pursuance  of  a 
resolution  passed  at  the  last  annual 
meeting  of  the  company,  held  on  the  14th 
of  May,  1867." 

At  this  meeting  it  seems  tolerably 
clear  that  all  the  shareholders  did  not 
attend,  but  it  must  be  presumed  that  the 
circular  was  sent  to  all.  The  deputation 
reported  the  terms  of  the  agreement  en. 
tered  into  with  the  directors,  which  was 
in  the  form  of  an  indenture  purporting  to 
be  made  between  the  Ashbury  Company, 
of  the  first  part,  and  certain  directors 
and  shareholders  of  the  company,  therein 
described  as  the  purchasers,  of  the  second 
part,  and  is  set  out  at  p.  110  of  the  ap- 
pendix to  the  Special  Case  (4). 

(4)  This  indenture  was  made  the  24th  of 
December,  1867. 

After  'reciting  that  tlie  company  had  been 
engaged  in  negotiations  and  transactions  con- 
nected with  the  Belgian  and  Spanish  railways  in 
qnestion,  and  with  the  Antwerp,  &c.,  Contract 
Company,  in  the  course  of  which  the  company 
had  made  large  advances,  which  appeared  in 
the  accounts  submitted  to  the  general  meeting  of 
the  company  as  amounting,  in  1865,  to  68,530Z. 
6«.  6^2..  but  which  had  been  reduced,  in  1866,  to 
62,380/.  68.  2d. ;  and  that  the  company  had  been 
adyised  that  all  negotiations  and  transactions  on 
its  behalf  or  on  its  account,  with  respect  to  the 
said  railways,  wore  ultra  vires,  and  that  the  com- 
pany was  not  bound  thereby,  and  that  the  com- 
pany in  fact  disclaimed  all  liability  and  obligation 
in  respect  thereto,  and  had  required  the  parties 
of  the  second  part  (being  or  representing  the 
directors  of  the  company  who  entered  into  such 
negotiations  and  transactions  on  the  part  of  the 
company)  to  take  upon  themselyes  all  the  con- 
tracts and  liabilities  arising  out  of  or  connected 
with,  or  consequent  upon,  such  negotiations  and 
transactions,  and  to  indemnify  the  company  there- 
from as  thereinafter  pro\'ided ;  and  that  with  a 
view  to  the  future  satisfactory  working  of  the 
a£&irs  of  the  company,  certain  proposals,  harinff 
for  their  object  a  setUement  of  all  disputes  and 
differences  in  relation  to  or  arising  out  of  the 
matters  aforesaid,  were  made  to  a  special  meeting 
of  the  company,  held  on  the  14th  of  May,  1867 
(reciting  tne  proposals  and  their  adoption,  and 
that  it  was  referred  to  the  solicitors  of  the  com- 
pany to  carry  them  out  in  such  way  as  counsel 
should  advise) ;  and  that  since  the  date  of  the 
meeting  certain  arrangements  had  been  made 
between  the  company  and  the  purchasers,  under 
which  13,938/.  I3s.  l.y.  had  been  paid  by  the 
purchasers  to  the  company  in  discharge  and  settle- 
ment of  one  half  of  the  sum  of  27,705/.  Os.  Zd., 
ood  of  all  claims  for  interest  which  either  of  the 


The  resolution  of  the  14th  of  May,  1867, 
for  the  settlement  of  the  differences  be- 
tween the  directors  and  the  company  was 

parties  had  upon  the"  others  in  respect  of  the 
several  monetary  transactions  arising  out  of  the 
matters  thereinbefore  mentioned  up  to  the  30th 
of  September,  1867. 

It  was  witnessed  that,  in  pursuance  of  the  re- 
solution and  arrangements,  and  in  consideration 
of  the  agreement  thereinafter  entered  into  and 
tlio  promissory  notes  to  be  given  by  the  pur- 
chasers, the  company  agreed  with  the  purchasers 
as  follows — 

1.  That  the  company  would,  at  the  request  and 
expense  of  the  parties  requiring  the  same,  make, 
do,  and  execute  all  such  assignments,  acts,  matters 
and  things  as  the  purchasers  respectively  or  their 
counsel  might  reasonably  require  and  ad\'ise  for 
assigning  to  and  vesting  in  the  purchasers  and 
their  respective  executors  and  administrators,  in 
proportion  to  the  amounts  to  be  paid  by  them 
re!^)ectively  upon  the  said  promissory  notes,  all 
the  rights,  claims,  estates,  interest  and  benefit  of 
every  description  which  the  company  had  or  was 
supposed  to  have  upon  or  in  respect  of  or  in 
relation  to  the  said  ^anish  and  Belgian  railways 
respectively,  or  the  concessions  thereof  respec- 
tively, or  the  fixed  or  rolling  plant  thereof  re- 
spectively and  the  deposits,  caution  moneys  and 
other  sums  and  interest  or  dividends  made  or 
paid  or  accrued,  or  thereafter  to  accrue  in  relation 
thereto  or  connected  therewith,  and  all  contracts 
and  securities  for  the  same,  and  the  benefit  of  all 
sub-contracts  which  had  been  made  or  expressed 
to  be  made  in  connection  therewith  with  govern- 
ments or  companies  or  individuals. 

2.  That  the  purchasers  should  be  considered  as 
having  been  let  into  possession  of  the  purchased 
property  on  the  30th  of  September,  1866. 

By  the  two  following  clauses  the  purchasers 
agreed,  on  the  execution  of  the  indentures  by  the 
company,  to  make  and  deliver  to  the  company 
their  respective  promissory  notes  for  the  respec- 
t^ive  sums  set  opposite  to  their  names  in  the 
schedule,  and  (in  the  same  proportion)  to  in- 
demnify, and  save  harmless,  the  company  and 
their  property  and  effects  from  and  against  all 
the  obligations  of  every  description  which  had 
b^^n  entered  into  or  undertaken  by  the  company 
or  any  of  its  directors  or  agents  in  respect  of  and 
arising  out  of  the  contracts  and  premises  agreed  to 
be  assigned,  or  upon  the  use  of  the  company's 
name  in  pursuance  of  the  following  clauses — 

6.  That  the  company  should,  at  the  costs  and 
risks  of  the  purchasers,  allow  its  name  to  lie  used 
as  plaintiff  or  defendant,  as  the  case  might  require, 
in  or  about  any  actions,  suits  or  other  proceedings 
which  might  be  commenced  or  prosecuted  in 
relation  to  the  premises. 

7.  That  nothing  therein  contained  should  be 
construed,  deemed  or  taken  to  be  an  admission  by 
the  company  that  all  or  any  of  the  negotiations 
and  transactions  thereinbefore  mentioned  were 
legally  binding  on  the  company,  or  to  preclude 
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sanctioned  and  confirmed,  and  it  was 
resolved  that  the  agreement  reported, 
which  had  been  entered  into  in  pursuance 
of  that  resolution,  should  bo  adopted  and 
confirmed,  and  that  the  seal  of  the  com- 
pany should  be  affixed  thereto. 

The  balance-sheet  made  up  to  the  30th 
of  September,  1867,  was  also  adopted 
with  this  modification,  that  the  entry 
which  stood  previously,  "  Advances  on 
contract,  25,783^  7«.  i?.,"  was  directed 
to  stand  thus  on  the  ci^it  side  of  the 
account — "  Advances  to  be  refunded,  in 
accordance  with  a  resolution  passed  at  a 
meeting  of  shareholders  on  the  14th  of 
May,  1867,  27,705Z.  Os,  Sd.''  The  seal  of 
the  company  was  accordingly  affixed  to 
the  indenture,  which  was  also  duly  exe- 
cuted by  the  other  parties  to  it. 

The  Court  was  empowered  to  draw  in- 
ferences of  fact  ;  and  the  question  for  de- 
cision was  whether  the  plaintiff  was  en- 
titled to  recover  from  the  defendants  any 
damages  in  raspect  of  the  above  matters. 
If  the  Court  should  be  of  opinion  in  the 
affirmative,  then  the  verdict  was  to  be 
entered  for  the  plaintiff  for  such  sum  as 
shall  be  assessed  by  the  arbitrator,  sub- 
ject to  the  directions  which  the  Court 
should  give  as  to  the  principles  on  which 
such  damages  are  to  be  assessed,  together 
with  the  costs  of  suit.  If  otherwise,  for 
the  defendant  with  costs. 

In  the  Court  below  the  case  was  argued 
(on  the  3rd  and  5th  of  June,  1872)  by 

Benjamin  (with  him  C.  Pollock,  H,  Gif- 
fard  and  W,  0.  Harrison)  argued  for  the 

Elaintiff;  and  Sir  J.  B.  Karslalce  (with 
im  Wathin  Williams  and  Golien)  for  the 
defendants. 

Cur,  adv,  vuU, 

The  Court  of  Exchequer  (on  the  25th 
of  November,  1872),  gave  the  following 
judgments. 

Channell,  B. — The  question  which  we 
have   to  decide   is,  whether  the  incorpo- 

the  company  from  maintaining  and  alleging  that 
such  nogotiationB  and  transactions  wero  ultra 
vires f  if  they  should  be  adrised  so  to  do,  in  any 
proceedings  at  law  or  in  equity  which  might  be 
taken,  commenced  or  prosecuted  against  the  com- 
pany in  respect  of  the  said  negotiations  and 
transactions  or  any  of  them. 


rated  partnership,  sued  under  the  name 
of  the  Ashbury  Railway  Carriage  and 
Iron  Company,  limited,  is  bound  by  a 
contract  entered  into  in  its  name  with  the 
plaintiff. 

The  question  is  one  to  be  determined, 
in  my  opinion,  by  the  application  to  the 
case  of  the  appropriate  principles  of  the 
law  of  agency. 

In  some  of  the  earlier  cases  quoted  in 
the  argument^  in  which  questions  we: 
discussed  relating  to  contracts  uUra  vin 
of  the  companies  making  them,  the  ques 


tion  was  treated   as   one    of    illegality. 
Whatever  may  be  the  case  with  regard 
companies  which  have  been  specially  in 
corporated  by  Parliament  for  a  speda 
purpose,   and  which  use  the  powers 
obtained  for   other   purposes,   it 
clearly  settled  by  the  more  recent  autho^ 
rities,  that  in  the  case  of  companies  such 
as  that  in  the  present  case,  the  persons 
constituting  the  company,  that  is  to  say, 
the  shareholders,  may  bind  themselves  u 
their  corporate  capacity  by  their  indivi- 
dual consent  to  contracts  not  authorised 
bythememorandum  of  association,  or  other 
like  insfcrument,  by  which  the  constitution 
of  the  company  is  defined.    The  objection 
to  such  a  coninract  is  not  that  it  is  illegal, 
and  therefore  unenforceable,  bat  simply 
that  it  is  unauthorised  by  the  body  whom 
it  purports  to  bind.  If,  therefore,  the  share- 
holders of  the  company  knowingly  hold  out 
their  directors  as  authorised  to  make,  on 
their  behalf,  particular  contracts,  the  com- 
pany will  h6  bound  by  those  contracts, 
notwithstanding  that  they  are  not  within 
the  powers  expressly  conferred    on   the 
directors  for  binding  the  company.     Per- 
sons dealing   with   such  companies  and 
their    directors    are,    however,    in    this 
respect,  in  a  different  position  from  per- 
sons dealing  with  ordinary  trading  part- 
nerships, that  they  are  taken  to  know  that 
the  directors'   powers  are  likely  to  be 
limited,  and  that  they  are  bound  to  read 
the  deed  of  settlement  or  articles  of  asso- 
ciation limiting  the  directors'  authority. 
They  are  not,  however,  bound  to  do  more  : 
see  The  Boyal  British  Bank  v.  Turquatid 
(5),  Totterdell  v.  Fareham  Brick  Company 

(5)  6  £.  &  B.  827 ;  0.  c.  25  Law  J.  Kep.  (x.s.) 
QJ5. 817.  ' 
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(6)  and  other  cases ;  and  where  an  act 
maj  be  brought  within  the  powers  of  the 
directors  bj  the  compliance  with  certain 
formalities,  they  are  entitled  to  assume 
that  all  snch  formalities  have  been  com- 
plied with,  and  are  not  bound  to  enquire 
mto  the  £Ekct.  There  is  one  other  point 
to  be  noticed,  which  1  quite  agree  it  is 
important  should  not  be  lost  sight  of,  viz., 
that  the  shareholders  are  entitled  to  as- 
sume (unless  they  are  informed  to  the 
contrary)  that  their  directors  are  manag- 
ing the  company  in  accordance  with  their 
powers. 

Now,  to  apply  these  principles  to  the 
case  before  us.  The  first  question  that 
arises  is,  whether  the  contract  sued  on 
was  one  within  the  actual  authority  of 
the  directors,  that  is  to  say,  whether  it 
related  to  business  authorised  by  the 
memorandum  of  association.  Now,  as  to 
this,  1  am  forced  to  come  to  the  conclusion 
that  it  did  not.  The  only  words  within 
which  it  can  come  are  *'  the  business  of 
mechanical  engineers  and  general  con- 
tractors." In  this  expression  I  think  the 
word  **  contractor  "  must  be  taken  to  have 
its  popular  sense  of  a  man  who  contracts 
for  the  execution  of  engineering  works  or 
the  like ;  and  if  I  could  see,  looking  at  the 
whole  of  the  contracts  entered  into  by  the 
directors  of  this  company  in  reference  to 
the  Belgian  railway,  that  the  main  object 
of  the  scheme  was  to  contract  for  the  con- 
struction of  the  railway  or  for  the  supply 
of  its  rolling  stock,  and  that  what  may  bo 
called  the  financing  agreements  were 
subsidiary  and  incidental  to  the  attain- 
ment of  this  main  object,  then  I  might  be 
inclined  to  think  that  the  whole  of  the 
scheme  might  come  within  the  business  of 
"general  contractors.''  It  is  clear,  how- 
ever, that  the  company  were  to  have  no- 
thing to  do  with  the  construction  of  any 
works  for  the  supply  of  any  rolling  stock. 
They  were  merely  to  enter  into  a  finan- 
cial speculation,  the  present  plaintiff  (or 
his  iiien  firm)  occupying  the  position 
which  would  be  popularly  described  as 
that  of  "  contractor  "  to  the  line.  Even 
if  the  negotiations  which  took  place  inef- 
fectually with  reference  to  the  defend- 
ed) 86  Law  J.  Rep.  (m.i.)  278 ;  s.  c.  Law  Bep. 
1  O.P.  674. 
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ants  supplying  the  rolling  stock  had  re- 
sulted in  an  arrangement  for  their  doing 
so,  it  would  rather  seem  that  this  contract 
would  have  been  incidental  to  the  main 
scheme  of  the  financial  speculation,  rather 
than. that  the  latter  would  have  been  in- 
cidental to  the  former.  It  is,  I  think, 
impossible  to  hold  that  the  expression 
"general  contractor"  authorised  any 
such  contract  whatever.  I  therefore  ar- 
rive at  the*  conclusion  that  the  directors 
had  no  actual  authority  to  bind  the  com- 
pany by  the  contract  sued  on  at  the 
time  when  they  entered  into  it.  It  fol- 
lows also,  from  the  principles  already 
referred  to,  that  the  plaintiff  ought  to 
have  known  of  this  want  of  authority, 
and  that  if  he  did  not  know,  he  was,  at 
all  events  at  the  time  of  entering  into 
the  contract,  in  no  better  position  than 
if  he  had  known  in  fact. 

It  is,  however,  argued  that  the  articles 
of  association  contemplate  the  extension 
of  the  company's  business  by  special  re- 
solution, and  whether  or  not  such  a  reso- 
lution had  been  passed  was  a  matter  into 
which  the  plaintiff  was  not  bound  to  en- 
quire, according  to  the  doctrine  of  The 
Boyal  British  Bank  v.  Turquand  (5).  I 
am,  however,  unable  to  adopt  this  argu- 
ment, at  all  events  to  the  full  extent 
to  which  it  was  pressed  upon  us.  The 
provision  in  the  articles  is  that  an  exten- 
sion of  the  company's  business  beyond 
the  objects  already  specified  shall  take 
place  only  by  a  special  resolution.  A 
special  resolution  must  be  registered  in 
the  same  place  as  the  articles  are  regis- 
tered. Therefore  to  a  person  searching 
at  the  registry,  this  provision  rather 
amounts  to  notice  that  there  has  not 
been  any  extension  of  the  company's 
business,  than  that  there  Jias  been.*; 

I  do  not  think,  then,  that  the  plaintiff, 
at  the  time  when  this  contract  was  en- 
tered into  with  him,  and  when  he  was 
supposed  to  know  what  the  regibtered 
documents  relating  to  the  company  would 
tell  him  as  to  the  limitation  of  the  di- 
rectors' authority,  was  entitled  to  say 
that,  as  between  himself  and  the  defend- 
ants, the  contract  was  binding  upon  tho 
defendants.  It  may,  however,  have  become 
so  subsequently,  by  what  afterwards  took 
place;   and  in  considering  the  effect  of 
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le  snbseqncnt  condact  of  the  defend- 
ant company  and  shareholders,  it  is, 
perhaps,  of  some  importance  to  remem- 
ber that  the  plaintiff  mnst  be  taken  to 
know  that,  according  to  the  constitution 
of  the  company,  means  were  provided 
for  formally  extending  the  business  of 
the  company  so  as  to  include  the  con- 
tract with  him. 

I  now  come  to  the  question  whether 
the  conduct  of  the  shareholders  consti- 
tuting the  defendant  company  has  not 
made  the  contract  binding  upon  the 
company.  This  question  turns  upon  the 
amount  of  knowledge  which  the  share- 
holders had  of  the  matter.  If  the  share- 
holders knew  that  the  directors  had  en- 
tered into  this  contract  on  behalf  of  the 
company,  and  that  the  directors  and 
the  plaintiff  were  continuing  to  act  upon 
the  contract  as  though  it  were  binding 
upon  the  company,  then  it  was,  in  my 
judgment,  necessary  for  them  to  repudi- 
ate the  contract  at  once  if  they  meant  to 
do  so  at  all,  and  to  communicate  this  re- 
pudiation to  the  plaintiff.  If  they  did  not 
do  so,  but  knowingly  permitted  their 
directors,  and  the  engineer  appointed  by 
them,  to  deal  with  the  plaintiff  as  their 
authorised  agents,  they  in  effect  held  out 
the  directors  and  the  engineer  as  authorised 
by  them,  and  have  thereby  made  them- 
selves liable.  It  may  well  be  that  a  per- 
son who  learns  that  a  contract  has  been 
made  on  his  behalf  by  an  authorised  agent 
with  a  third  party  is,  as  my  brother 
BramwcU  says,  not  under  any  legal  duty 
to  inform  the  third  party  of  the  want  of 
authority.  But  this  can  only  be  so  where  the 
unauthorised  agent  has  ceased  his  unau- 
thorised acting.  If  ho  continues  to  act 
as  agent  to  the  knowledge  of  the  supposed 
principal,  and  without  any  repudiation  by 
him,  the  principal  must  be  taken,  in  my 
opinion,  to  have  accredited  and  held  out 
the  agent  as  authorised  to  represent  him, 
and  then  the  acts  of  the  agent  done  in 
affirmance  or  part  performance  of  the  con- 
tract aftersuch  holding  out  must  be  taken 
to  bo  the  acts  of  the  principal,  so  that  he 
thereby  becomes  bound  to  the  third  party 
on  the  contract,  as  if  he  had  himself  acted 
on  it.  In  such  a  case  the  party  so  be- 
coming liable  might  not  lose  his  right  to 
complain  of  his   agent   having  exceeded 


his  actual  authority.  He  would  merdj 
be  bound  to  the  third  VBsty  by  meaiiB  oi 
his  having  permitted  tiie  agent  bo  to  ad 
with  ostensible  anthority. 

Now  let  us  see  what  took  place  in  thi 
present  case.  It  seems  that  the  diree 
tors,  after  entering  into  the  contracts  ii 
question,  were  advised  that  the  oompan] 
was  not  bound  by  them,  owing  to  their  bein^ 
iUtra  vires,  bnt  that  the  26,W0l.  paid  npoi 
the  contracts  could  not  be  recovered  back 
In  this  view  of  the  case,  a  simple  repu 
diation  of  the  contracts  jwould  haTe  in 
volved  a  loss  of  26,000Z.'  Doubtless  foi 
the  purpose  of  avoiding  this  loss,  aschemi 
was  set  on  foot  for  transferring  the  con 
tracts  to  a  new  company  to  be  formec 
for  the  purpose.  Prospectuses  of  tiiis  pro 
posed  company,  with  an  acoompanyin( 
circular  letter,  were  circulated  bj  tb 
directors  amongst  the  shareholders  of  tb 
defendant  company.  Then  a  balance 
sheet  was  circulated  shewing  advanoei 
to  have  been  made  on  account  of  ihesi 
contracts.  I  quite  agree  that  this  balaiwo 
sheet  contains  nothing  which  nooossa 
rily  disclosed  to  the  shfureholders  that  tb 
advances  had  been  made  in  respeot  o 
ultra  vires  contracts,  and  if  this  balanco 
sheet  were  the  only  evidence  of  knov 
ledge  on  the  part  of  the  shareholders, 
would  be  difficult  to  say  that  knowM 
could  be  inferred. 

As  regards  the  shareholders  who 
tended  the  meeting  of  the  5th  of  Der 
ber,  1865,  however,  it  is  not  all.   It  m 
that  at  that  meeting  the  Belgian 
tracts  were  the  subject  of  strong  c 
vations,   and   that  the  directorSy 
under  the  impression  that  the  dot 
werp,  <&c..  Company  would  take  a 
contracts,  led  the  meeting  to  belie 
the  item  would  not  appear  in 
counts  again  ;  that  tho  meeting  w 
fied  with  this  explanation,  and 
dividend  upon  the  assumption 
2G,000Z.  was  an  available  asset ' 
nominal  value.     That  dividend 
wards   received  by  all  the  shi 
Now  remembering  that  these 
come  from  documents  of  the 
company,   and  that  no  ezpl; 
been  offered  by  them  as  to  tb 
it  is  difficult  to  avoid  drawii 
ence  that  what  passed  at  ^ 
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waa  this:  that  objection  was  taken  to 
these  contracts  on  the  gronnd  of  their 
not  being  legitimately  within  the  scope 
of  the  company's  business ;  that  this  fact 
was  therefore  then  communicated  to  all 
the  shareholders  present,  even  if  they  did 
not  know  it  before ;  that  the  scheme  of 
forming  a  new  company  (of  which  the 
shareholders  had  aJr^idy  been  advised  by 
circnlar)  for  the  yexy  object  of  takiog 
over  these  contracts,  was  also  known; 
and  that  the  shareholders  present  sanc- 
tioned the  coarse  proposed  by  the  direc* 
tors,  of  endeavouring  to  get  the  new  com- 
pany to  take  the  contracts,  and  in  the 
meanwhile  of  continuing  to  act  upon 
them.  Now  it  may  well  be,  as  suggested 
by  the  counsel  who  advised  the  commit- 
tee of  investigation,  that  the  course  taken 
at  this  meeting  would  not  have  the  effect 
of  absolving  the  directors  from  liability 
for  misappropriating  the  moneys  of  the 
company.  1  think,  however,  tluit  so  &x 
as  the  shareholders  present  at  that  meet- 
ing are  concerned,  their  sanction  to  the 
directors  to  transfer  the  contracts  clearly 
amounts  to  an  adoption, of  them  as  be- 
tween themselves  and  the  plaintiff.  Trans- 
ferring the  contracts  to  others  presup- 
poses an  election  to  take  them  in  the  firet 
instance  themselves,  and  not  to  treat  them 
as  wholly  void  or  invalid.  The  share- 
holders were  not  entitled  to  try  their 
chance  of  getting  a  &vourable  price  for 
these  contiacts,  and  then,  after  having 
fiedled  to  do  so,  to  turn  round  and  repu- 
diate them  as  wholly  invalid. 

Ifi  therefore,  the  shareholders  present 
at  this  meeting  were  authorised  to  bind 
the  company  by  adopting  these  contracts, 
I  should  have  no  doubt  but  they  had 
done  so.  It  is,  however,  clear  that  they 
oould  not  do  so.  The  meeting  was  only 
anthorised  to  bind  the  absent  shareholders 
in  matters  relating  to  the  business  of  the 
oompany,  and  in  its  capacity  of  a  general 
meeting  of  the  company  could  no  more 
bind  the  absent  shfureholders  by  under- 
taking new  business  than  the  directors 
could.  In  order  to  bind  the  defendant 
company  it  is  necessary  that  every  mem- 
ber of  the  company  should,  with  know- 
ledge of  the  excess  of  authority  on  the 
part  of  the  directors,  have  so  conducted 
himself  as   to   entitle    the    plaintiff  to 


assume  that  he  assented  to  what  was 
being  done. 

If,  however,  any  member,  knowing 
what  was  going  on,  chose  to  alssent  him. 
self  from  the  meeting,  and  leave  it  to  the 
more  active  ^members  to  decide  what  was 
the  best  course  to  take,  he  is,  in  my  judg- 
ment, as  much  bound  by  their  action  or  in- 
action as  if  he  had  attended  the  meeting 
himself.  Neither  is  it,  in  my  judgment^  in- 
cumbent on  the  plaintiff  to  shew  by  par- 
ticular, evidence  knowledge  on  the  part  of 
every  individual  shareholder.  If  he  shews 
general  knowledge  amongst  the  share- 
holders, he  makes  &  prima  facie  case,  and 
throws  upon  the  defendants  the  burden 
of  shewing  that  there  were  any  share- 
holders who  did  not  know.  In  Tlie  F1w8' 
phate  of  Lime  Oompany  v.  Green  (7),  all 
the  Judges  noticed  the  fact  that  no  share- 
holder was  called  to  say  that  he  did  not 
know.  I  agree  with  their  remarks  as  to 
the  importaace  of  that,  and  think  they 
are  applicable  to  the  present  case.  Here 
no  explanation  whatever  is  given  on  the 
part  of  the  defendants,  ^e  are  told  there 
are  few  shareholders  in  the  company,  and 
we  are  not  even  told  that  there  were  any 
shareholders  in  the  company  on  the  5th 
of  December,  1865,  who  did  not  attend 
the  meeting.  K  it  were  necessaxy  I  should 
of  course  draw  the  inference  that  there 
wore  other  shareholders ;  bnt  the  matter 
being  left  entirely  to  inference,  I  arrive 
at  the  conclusion,  in  the  absence  of  any 
evidence  to  the  contrary  on  the  part  of 
the  defendants,  that  the  shareholders  gene- 
rally were  informed  of  all  that  the  meeting 
wais  informedjof.  The  statement  as  to  the 
prospectus  and  circular  letter  relating  to 
the  Antwerp  Company  seems  to  me  im- 
portant. It  is  true  that  the  gentlemen 
advising  the  company  did  not  think  that 
these  communications  so  fully  disclosed 
the  state  of  affairs,  especially  as  regards 
the  personal  liability  of  the  directors,  as 
to  make  the  conduct  of  the  meeting 
amount  to  an  absolution  of  the  conduct 
of  the  directors.  Neither  do  I  think  it 
did.  The  view  I  take  of  all  the  facts  is 
this  :  that  the  shareholders  generally  were 
aware  that  contracts  had  been  entered 
into  not  within  the  scope  of  the  com* 

(7)  Law  Rep,  7  C.P.  48. 
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panj's  basincss,  and  that  the  directors 
proposed  to  get  out  of  the  difficulty,  not 
by  at  once  repudiating  the  contracts  and 
informing  the  parties  to  them  that  they 
were  void,  but  by  continuing  to  act  upon 
them  as  valid  until  they  could  transfer 
them  to  another  company,  which  they 
proposed  to  do  as  soon  as  possible ;  that 
the  shareholders  were  content  to  look 
to  the  directors  for  their  indemnification 
in  case  of  loss,  leaving  them  to  take  what 
they  considered  the  best  course  of  getting 
out  of  the  difficulty. 

By  this  course  of  conduct  the  share- 
holders, in  my  opinion,  permitted  the 
directors  to  hold  themselves  out  to  the 
plaintiff  as  authorised  to  bind  the  com- 
pany, and  thereby  they  conferred  upon 
the  directors  what  is  sometimes  called  an 
implied  authority,  but  more  accurately  an 
ostensible  authority,  to  bind  the  com- 
pany. The  directors  did  undoubtedly  so 
act  upon  the  contracts  as  to  affirm  them 
and  make  them  binding  if  their  acts 
could  do  so ;  and  thereby,  as  it  seems  to 
me,  the  company  became  bound. 

It  may  be  said  that  the  principle  of 
ostensible  authority  cannot  apply,  because 
the  plaintiff  must  be  taken  to  know  the 
limitation  of  the  directors*  actual  autho- 
rity. That  reasoning,  however,  is  not,  I 
think,  sound ;  because,  when  the  propo- 
sition is  once  established,  as  it  clearly  is 
by  the  cases,  that  an  ultra  vires  contract 
may  be  adopted  and  made  binding  on  a 
company  in  its  corporate  capacity  by  the 
individual  assent  of  all  the  members,  it 
follows  that  the  plaintiff  must  be  taken  to 
know  that  the  limit  of  the  directors*  au- 
thority may  be  removed  by  such  assent, 
and  a  more  extended  authority  be  confer- 
red upon  them.  In  cases,  therefore,  where 
the  individual  members  of  a  company  as- 
sent to  the  directors  assuming  a  larger 
authority  tlian  that  conferred  upon  them 
by  the  original  constitution  of  the  com- 
pany, a  person  dealing  with  the  directors 
is  entitled  to  say  that  the  company  is 
bound  by  acts  done  within  the  larger  au- 
thority. I  am  therefore  of  opinion  that 
our  judgment  should  be  for  the  plaintiff. 

Bramwell,  B. — I  am  very  clearly  of 
opinion  that  the  contracts  of  the  30th  of 
January,  1865,  and  of  the  14th  of  Octo- 


ber, 1865,  were  ultra  vires  of  the  defend- 
ant  company's  directors.     The  substance 
of  these  contracts  was  this:  Oillon  and 
Baertsoen  had  obtained  the  right  to  make 
a  railway  in  Belgium.     This   right    the 
defendants*  directors  supposed  to  be  va- 
luable to  its  owners,  that  is  to  say,  the 
line  could  be  constructed  for  a  certain 
sum,  and   a   Soci6t^  Anonyme  could  be 
constituted,  with  shareholders  to  take  its 
shares  to  an  amount  which  would  give 
a  large  sum  over  the  cost  of  construction. 
The  benefit  of  this  the  directors  desired, 
to  obtain  for  the  defendant  company,  and, 
to  do  so,  purchased  the  concession.     This 
was  their  main  object.     But  the  plaintiff 
held  a  contract  with  the  concessionaires 
to  construct  the  line,  and  to  accomplisli 
the  directors*  object  it  was  necessary  or 
desirable,  or  they  thought   it  was,  that 
they  should  tfgree  with  the  plaintiff  that 
the  defendants  should  constitute  a  Soci^t^ 
Anonyme ;  and  as  the  plaintiff  went  on 
with  the  work,  the  defendants  should  pay 
into  the  hands  of  the  soci6t6  proportion- 
ate funds.    (The  further  contract  entered 
into  in  the  defendants'  name,  called  D, 
is  of  no  importance  to  this  case.)    The  di- 
rectors accordingly  entered  into  two  con- 
tracts in  the  defendants'  name ;  one  with 
the  concessionaires  to  purchase  the  conces- 
sion, the  other  with  the  plaintiff  to  furnish 
the  Society  Anonyme  with  funds,  the  lat- 
ter contract  being  auxiliary  to  the  former. 
They  paid  the  concessionaires    26,000{., 
part  of  the  price.    Now  whatever  may 
be  the  meaning  of  "  carrying  on  the  busi. 
ness  of  mechanical  engineers  and  general 
contractors,"  to  my  mind  it  clearly  does 
not  include  the  making  of  either  of  these 
contracts.     It  could  only  be  held  to  do  so 
by  holding  that  the  words  "  general  con- 
tractors**  authorised  generally  the  making 
of  any  contract,  and  this  they  certainly 
do  not. 

Then  it  was  said,  that  by  clause  4  of  the 
articles  of  association  an  extension  of  the 
defendants'  business  may  take  place  in 
pursuance  of  a  special  resolution;  that, 
therefore,  the  directors  had  a  conditional 
power  to  enter  into  any  contract;  and 
that  the  plaintiff  was  not  bound  to  enquire 
into  the  internal  proceedings  of  the  com- 
pany, and  that,  if  necessary,  it  was  to  be 
assumed,  or  presumed,  that  such  special 
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resolution  had  been  passed.  Ably  as  this 
was  put,  I  am  of  opinion  it  is  untenable. 
The  special  resolution  is  not  an  internal 
proceeding.  It  must  be  registered  equally 
with  the  memorandum  of  association.  It, 
in  effect,  becomes  part  of  it,  and  must  as 
much  be  noticed  by  person's  dealing  with 
the  company.  If  none  is  negistered,  that 
is  notice  to  every  one  that  none  exists,  if 
indeed  there  is  none.  There  is  no  more  a 
presumption  to  be  made  that  it  exists 
than  it  is  to  be  presumed  that  articles  of 
association  exist  different  to  those  regis- 
tered. So  far  I  am  glad  to  think  I  agree 
with  my  brother  Channell. 

I  think,  therefore,  the  question  is  re- 
duced to  this,  was  the  contract  with  the 
plaintiff  ratified  ?  If  it  was,  it  was  be- 
tween the  5th  of  December,  1865,  and 
May,  1866.  On  this  the  facts  are  as  fol- 
lows :  In  November,  1865,  a  balance  sheet 
was  sent  to  the  shareholders.  That 
shewed  to  all  who  received  it  that  there 
had  been  advances  on  contracts,  Madrid, 
Placentia  and  Malpartida  Railway, 
41,388Z.  lis,  lOd, ;  Anvers,  Douai  and 
Toumai  Railway,  27,191Z.  14s.  8d. ;  those 
sums  were  treated  as  assetsof  the  company. 
The  27,191Z.  14».  8d.  was  the  26,000Z. 
paid  to  the  concessionaires  and  interest. 
In  truth,  that  sum  was  not  an  asset ;  it 
never  was  to  come  back  to  the  defendants. 
The  true  asset  was  the  concession  pur- 
chased ;  its  value  should  have  appeared 
on  that  side,  and  the  obligations  on  ac- 
count of  it  on  the  other.  I  am  imputing 
no  fraud ;  it  might  be  a  convenient  way 
of  stating  the  account.  Htit  it  certainly 
did  not  disclose  the  truth,  and  though  it 
might  put  a  cautious  shareholder  on  en- 
quiry, it  certainly  did  not  shew  an  ultra 
vires  contract ;  for  there  might  have  been 
a  contract  intra  vires  on  which  advances 
to  that  amount  might  have  been  made. 
But  at  the  meeting,  we  must  take  it,  the 
truth  appeared.  Possibly  only  so  much 
as  was  necessary  to  explain  those  items, 
namely,  that  the  concessionaires  had  been 
paid  26,000Z.,  whatever  may  be  the  expla- 
nation of  the  other  item.  But  I  think, 
and  as  a  juryman  find  in  favour  of  the 
plaintiff,  that  the  meeting  was  told  not 
only  of  that,  but  of  the  contract  with  the 
plaintiff.  Then  what  did  the  meeting? 
They  objected  to  what  had  been  done. 


They  objected  to  the  contract  of  purchase. 
They  objected  to  their  money  being  so  laid 
out,  and  we  must  take  it  they  objected  to 
further  outlay,  namely,  to  further  pay- 
ments to  the  concessionaires,  and,  if  they 
knew  of  it,  to  further,  indeed  to  any, 
payments  to  the  Socio  to  Anonyme,  for  I 
believe  none  had  been  made  under  the 
contract  with  the  plaintiff. 

But  the  directors  seemed  to  think  that 
the  Antwerp,  <fec..  Contract  Company 
would  take  over  the  Belgian  contract; 
and  the  chairman  gave  the  meeting  to 
expect  that  it  would  not  again  appear  in 
the  account,  that  is  to  say,  that  instead  of 
that  item  appearing  as  an  asset,  or  instead 
of  its  appearing  that  the  company  were 
owners  of  the  concession  as  an  asset,  and 
liable  on  the  purchase  of  it  ^er  contra^ 
the  transaction  would  disappear  from  the 
accounts,  and  either  the  accounts  would, 
shew  2  7,191  Z.  14j».  Sd.  more  cash,  or  some 
other  asset  purchased  therewith.  And  so 
the  meeting  did  nothing,  but  approved 
and  adopted  the  accounts.  Now  this  ap- 
proving and  adopting  the  accounts  is  only 
a  recognition  that  they  are  accurately 
stated,  and  on  correct  principles ;  for  ex- 
ample, that  the  figures  are  right,  and  that 
it  is  right  to  take  the  debts  owing  to  a 
certain  amount,  making  no,  or  no  greater 
deduction  than  made,  if  any,  for  bad 
debts.  But  it  is  no  approval  of  the  trans- 
action shewn  in  the  accounts. 

Now  when  the  facts  were  disclosed  at  the 
meeting,  the  shareholders  had  a  right  to  ob- 
ject to  the  contract  purchasing  the,conces- 
sion,  and  to  the  defendants  being  bound  by 
it,  to  require  that  no  further  outlay  should 
take  place  on  it,  and  that  the  directors 
should  at  once  replace  the  27,191Z.  14^.  8d. 
The  shareholders  did  not  insist  that  the 
directors  should  replace  the  2 7,191  Z.  14^. 
Sd,  at  once,  they  let  that  stand  over,  re- 
serving their  claim  on  the  directors.  This 
is  manifest,  for  afterwards,  when  called 
on,  the  directors  admitted  their  liability, 
and  never  pretended  that  their  accounts 
had  been  approved  or  ratified  at  that 
meeting.  But  though  the  shareholders 
did  not  insist  on  the  immediiite  replace- 
ment of  the  27,191Z.  14«.  Sd,,  it  is  obvious, 
as  I  have  said,  that  they  did  object  to  the 
contract  purchasing  the  concession,  and 
to  the  defendants  being  bound  by  it,  and 
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did  objeot  to  further  outlay  on  it.  For  if 
they  did  not  do  so,  if  they  in  any  way 
ratified  the  contract,  how  conld  they 
afterwards  call  on  the  directors  to  replace 
the  27,191Z.  I4a.  8d.  ?  Yet  what  took 
plaoo  on  this  occasion,  which  was  a  re- 
nisal  to  recognise  the  purchase  of  the  con- 
cession, is  nevertheless  said  to  be  a  ratifi- 
cation of  it,  and  of  the  contract  with  the 
plaintiff  now  saed  on;  for  there  is  no 
other  ratification.  The  stipulated  moneys 
indeed,  until  May,  were  paid  into  the 
Sooi£t£  Anonyme,  but  by  the  directors,  not 
by  the  company.  This  is  in  efiect  stated, 
and  appears  in  this  way,  that  no  such 
payments  appear  in  the  defendants'  ac- 
counts. Then  McCandlish,  the  engineer, 
continued  to  act ;  bat  he  was  appointed 
by  the  directors,  and  should  have  been 
removed  by  them.  So,  also,  the  secretary 
wrote,  declining,  on  behalf  of  the  com- 
pany, to  purchase  the  Douai  concession  if 
obtained;  no  doubt  speaking  as  though 
the  bargain  was  binding ;  but  he  also  was 
acting  by  order  of  the  directors  and  not  of 
the  company.  In  short,  what  was  done 
after  the  meeting  of  the  5th  of  December 
was  done  by  the  directors,  not  by,  nor  by 
the  authority  of,  the  defendants,  the  com- 
pany, or  the  shareholders,  and  if  done  in 
the  company's  name  was  as  much  ultra 
vires  as  the  original  contract. 

It  occurred  to  me  that  there  might  be 
a  duty  in  the  shareholders  to  warn  the 
parties  to  the  contracts  they  repudiated  that 
they  did  so  repudiate,  and  that  their  not 
doing  80  was  a  standing  by  which  estopped 
them.  But  that  is  not  so.  It  might  be 
safe,  prudent  and  benevolent  to  do  so,  but 
it  cannot  be  a  legal  duty.  If  A.  and  B. 
are  partners  as  hatters,  and  A.  buys  wine 
as  tor  the  firm,  deliverable  at  a  future 
time,  and  pays  partly  on  account  out  of 
the  partnership  funds,  B.,  on  discovering 
it,  is  entitled  to  require  the  money  to  be 
replaced,  and  that  no  further  partnership 
fiinds  shall  be  applied  in  that  way ;  and 
he  would  do  well  to  inform  the  seller  of 
the  wine.  But  ho  is  not  bound  to  do  so 
any  more  than  though  he  had  never  heard 
of  A.  before  A.  pledged  their  joint  names. 
A.  is  bound  at  once  to  tell  the  seller  of 
B.'s  repudiation  of  the  contract,  and  if  he 
does  not,  commits  a  further  fraud  on  him, 
as  did  the  directors  here  if  they  continued 


to  represent  to  the  pkintiff.thaft  they 
had  authority  to  make  these  oontnclB.  I 
cannot  see  in  these  &cts  any  hoMing  out 
or  permitting  the  belief  in  the  eziBtenoe 
of  a  state  of  things,  precluding  them  from 
denying  they  are  parties  to  this  con- 
tract. The  utmost  they  authorised  was 
a  transfer  to  a  purchaser  of  the  concession. 
No  payment  to  the  plaintiff  was  autho- 
rised by  or  in  the  name  of  the  company. 

But  it  is  argued  in  the  clear  and  forcible 
judgment  of  my  brother  Channell,  that 
the  shareholders,  by  permitting  the  di- 
rectors to  act  as  they  would  have  to  act 
in  transferring  the  concession  to  the  Ant- 
werp Company,  allowed  the  directors  to 
hold  out  the  defendant  company  as  own^s 
of  the  concession.  But  supposing  that 
to  be  so,  a  person  is  only  bound  by  a 
holding  out  where  the  person  to  whom 
that  holding  out  has  been  made  has  acted 
on  the  supposed  state  of  things  so  held 
out.  But  in  this  case  nothing  would  be 
held  out  till  the  transfer  of  the  oonoesaion 
took  place,  and  at  that  moment  the  de- 
fendants would  hold  out,  perhaps  that 
they  had  been,  but  at  that  moment  ceased 
to  be,  owners  of  the  concession.  But  then 
on  this  the  plaintiff  never  oould  and 
never  did  act.  Suppose  that  the  share- 
holders had  passed  a  resolution  that  when 
the  directors  found  a  purchaser  for  the 
concession,  the  defendant  company  would 
execute  a  conveyance  of  it,  now  would 
that  be  any  holding  out,  or  the  authoris- 
ing of  any  holding  out,  to  the  plaintiff  or 
any  one  else  of  anything  oontikry  to  the 
true  state  of  facts  r  Yet  what  took  place 
at  the  meeting  of  shareholders  is  not  more 
than  this,  nor  so  much.  Further,  there  is 
no  evidence  of  the  plaintiff  acting  upon 
any  such  supposed  holding  oat. 

But  suppose  there  was  a  ratification  of 
the  contract  for  the  purchase  of  the  con- 
cession, either  actually,  or  by  holding  out, 
or  authorising  the  holding  out,  that  the 
company  were  its  owners;  and  suppose 
the  contract  with  the  plaintiff  was  known 
to  the  shareholders  at  the  meeting  of  the 
5th  of  December,  what  is  there  to  shew  a 
ratification  of  the  contract  with  the  plain- 
tiff to  finance  or  pay  money  to  the  Soci^tS 
Anonyme?  Absolutely  nothing.  It  does 
not  follow  as  a  consequence  of  ratifying 
the  contract  with   the   concessionaires. 
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The  benefit  of  the  purchase  might  have 
been  obtained,  though  the  contact  with 
the  plaintiff  was  repudiated.  For  if  the 
pnbHc  had  taken  to  the  shares  and  paid 
up  the  appointed  capital,  the  Soci6t6  Ano- 
nyme  could  have  paid  the  plaintiff,  and 
the  line  would  have  been  made,  and  so 
the  profit  of  the  purchase  of  the  conces- 
sion obtained.  On  these  considerations 
there  seems  to  me  no  ratification  by  the 
shareholders  at  that  meeting  followed  by 
the  subsequent  matters. 

But  assuming  that  the  shareholders 
there,  as  ffur  as  in  them  lay  ratified  the 
contnict^  how  are  the  other  shareholders 
bound  P  To  bind  the  company  all  the 
shareholders  must  be  bound;  all  must 
ratify.  If  A.  and  B.  are  partners,  B.'s 
ratification  is  necessary  to  a  contract 
ultra  vires  of  A. ;  and  would  be  if  the 
partnership  consisted  of  A.  and  B.  and 
fifty  others,  and  the  other  fifty  ratified,  but 
B.  refused. — See  per  Lord  Granworth  in 
Spdckman  v.  Evans  (8).  What  evidence 
is  there  here  that  the  shareholders  not 
present  at  the  meeting  ratified  the  con« 
tract  with  the  plaintiff  P  To  my  mind, 
none.  I  quite  agree  with  the  au&orities 
cited.  I  should  be  bound  by  them  if  I 
did  not;  but  I  do.  Compare,  however, 
this  case  with  the  words  of  my  late 
brother  Willes  in  the  Phosphate  of  Lime 
Company  v.  Oreen  (7).  That  was  indeed 
a  case  m  which  the  only  question  was, 
was  there  evidence  to  support  a  verdict  P 
But  he  laid  down  a  rule  by  which  I  am 
content  to  be  governed.    He  said — "The 

Erinciple  by  which  a  person  on  whose 
ehalf  an  act  is  done  without  his  autho- 
rity may  ratify  and  adopt  it,  is  as  old  as 
any  proposition  known  to  the  law.  But 
it  is  subgect  to  one  condition  ;  in  order  to 
make  it  binding,  it  must  be  either  with 
full  knowledge  of  the  character  of  the 
act  to  be  adopted,  or  with  intention  to 
adopt  it  at  all  events  and  under  whatever 
circumstances."  I  aj^ree.  Can  it  be  said 
here  that  the  shareholders  have  ratified 
the  contracts,  including  that  with  the 
plaintiff,  with  full  knowledge  of  the  cha- 
racter of  the  act  to  be  adopted  ?  Assume 
the  shareholders  at  the  meeting  of  the  /)th 


of  December  knew  of  the  contract  with 
the  plaintiff.  Assume  they  ratified  it. 
How  is  the  full  or  any  knowle^e  of  the 
absent  shareholders  shewn  P  it  is  clear 
there  were  other  shareholders  than  those 
present.  How  does  any  ratification  by 
them  appear  P  Assuming  the  balance- 
sheets  were  calculated  to  put  them  upon 
enquiry,  which  would  have  led  to  know- 
ledge, how  does  it  appear  there  were  such 
enquiries  P  If  I  am  to  find  tliis  as  a  fact 
1  refuse  to  do  so,  as  I  do  not  believe  it.  No 
one  really  believes  it.  If  there  was  not  a 
ratification  and  adoption  with  such  full 
knowledge  of  the  act  to  be  adopted, 
where  is  the  evidence  of  the  adoption, 
"  with  intention  to  adopt  it  at  all  events 
and  under  whatever  circumstances,*'  either 
by  the  shareholders  at  large,  or  even  by 
those  at  the  meeting  P  To  my  mind  there 
is  neither  evidence  of  any  such  adoption 
or  of  any  such  intention.  As  to  the  facts 
of  that  case,  Mr.  Justice  Willes'  review 
of  the  facts  from  the  above  sentence  to 
the  end  of  the  paragraph  at  p.  59  should 
be  read.  It  seems  that  the  transaction 
objected  to  was  nearly  four  years  old 
when  objected  to,  and  that  for  three 
years  the  shareholders  had  been  receiving 
dividends  on  the  footing  of  it.  He  says, 
and  I  agree,  it  would  be  a  waste  of  time 
to  refer  to  authorities  to  shew  that  one 
who  chooses  to  adopt  the  benefit  of  a  trans- 
action ought  to  be  bound  by  it.  I  rely 
also  on  the  other  judgments  in  that  case. 
My  brothers  Keating  and  Brett  both 
refer  to  dividends  having  been  received 
on  the  footing  of  the  transaction.  So, 
also,  I  rely  on  the  opinion  of  Lord  Cairns, 
so  felicitously  expressed  in  Eva/ns  v.  Small' 
combe  (9).  He  says — "  My  Lords,  in  my 
opinion  lapse  of  time  alone  certainly  would 
not  make  valid  that  which  at  the  b^^- 
ning  was  invalid ;  and  in  this  case  if  the 
defence  of  Mr.  Smallcombe  were  to  rest 
merely  upon  the  lapse  of  time,  I  appre- 
hend that  defence  would  fftil.  But  your 
Lordships  have  to  consider  not  merely 
the  question  of  lapse  of  time ;  you  have 
to  consider  what  was  the  knowledge 
possessed  by  the  company  at  large, 
that    is    to    say,    by    the    shareholders 


(8)  87  Law  J.  Bep.  (m.s.)  Chnnc  752 ;   s.  c. 
Law  Rep.  3  H.L.  191. 


(9)  87  Law  J.  Rep.  (n.s.)  Chanc  798,  706,  796 ; 
8.  c.  Law  Rep.  8  HX.  268. 
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in  the  company  at  large,  of  the  Chip- 
penham arrangement,  and  what  was  the 
knowledge  possessed  hy  the  company 
of  what  was  being  done  under  the  Chip- 
penham arrangement.**  And  afterwards, 
at  p.  256 — "  My  Lords,  I  only  desire  to 
add  one  word  with  regard  to  a  phrase 
which  I  think,  in  matters  of  this  kind,  is 
sometimes  somewhat  misapplied,  namely, 
the  phrase  *  acquiescence.*  If  by  *  acqnies- 
cenoe '  is  meant  a  coarse  of  conduct  which 
amounts  to  active  and  intelligent  consent, 
I  think  it  very  likely  that  many  of  those 
shareholders  could  not  be  held  to  have 
actively  or  intelligently  consented  to  what 
was  going  on.  But  what  I  think  is  the 
real  question  to  be  looked  at  in  any  case 
of  this  kind  is  this  :  had  the  shareholders 
notice  of  the  way  in  which  the  affairs  of 
the  company  were  being  conducted,  and 
its  property  was  being  managed,  and  of 
the  rights  and  interests  which  were  being 
created  with  regard  to  the  stock  of  the 
company  ?  If  they  had  that  notice,  and 
if  they  were  content  not  to  oppose  those 
acts  which  they  knew  were  every  day 
being  done,  then  I  think  they  are  de- 
barred in  point  of  equity  from  coming 
forward  at  a  later  period  for  the  pui-pose 
of  undoing  the  rights  and  releases  which 
had  been  created  and  given,  although  it 
might  well  be  that  any  remedy  to  which 
they  would  originally  have  been  entitled 
against  the  executive  of  the  company  for 
any  breach  of  duty  on  their  part  might 
be  unaffected  even  by  lapse  of  time.** 
Had  the  shareholders  in  this  company 
notice  of  the  way  in  which  its  affairs 
were  being  conducted  ?  Were  they  con- 
tent not  to  oppose  those  acts  which  they 
knew  were  every  day  being  done  ?**  So 
Lord  Cran worth,  at  p.  258 — **  I  think  it 
was  obvious  from  the  balance-sheets,  and 
80  that  the  absent  shareholders  must  have 
known  that  the  directors  had  gone  on 
acting  on  the  assumption  that  they  were 
at  liberty  to  allow  shareholders  to  retire 
on  the  terms  indicated  in  the  circular  of 
the  2nd  of  November,  1848,  even  after 
the  time  originally  contemplated  had  been 
suffered  to  pass.** 

As  I  said  before,  if,  to  decide  for  the 
plaintiff,  I  am  to  find  a  ratification,  either 
of  the  contract  for  the  concession  or  of 
that  with  the  plaintiff,  and  either  by  the 


shareholders  at  the  meetuig  or  by  the 
whole  body,  I  cannot  so  decide.  I  am 
satisfied  no  such  thing  was  intended, 
and  I  see  no  reason  for  holding  there 
has  been  any  negligence,  standing  by, 
acquiescence  or  quiescence  in  the  share- 
holders to  bind  them.  As  to  the 
argument  that  the  non-attending  share- 
holders make  those  who  attend  their 
agents  to  consent  and  ratify,  I  cannot 
agree  with  it.  I  can  see  no  dnty  in  the 
absent  shareholders  to  attend ;  no  femli  to 
find  with  their  absence.  There  is  some 
ground  for  such  a  contention  where  the 
iiUra  vires  objection  appears  on  the  ac- 
counts and  reports,  but  none,  as  it  seems 
to  me,  where  it  does  not  so  appear. 

I  cannot  help  saying  that  tnongh  this 
particular  defeuce  may  be  nnbeoominff,  if 
the  directors  are  the  real  defendants,  it  is 
one  of  a  character  which  shonld  be  en- 
tertained without  prejudice.  K  A.  and 
B.  are  partners,  and  A.  enters  into  a  con- 
tract in  their  name  without  authority  to 
bind  B.,  I  cannot  see  why  B.  may  not  in 
aU  honour  and  honesty  object  to  be  bound, 
though  his  objection  may  enure  for  the 
benefit  of  A.  One  or  two  innocent  per- 
sons have  been  injured  by  A. ;  why  should 
the  partner  bear  tiie  loss  P  Suppose  they 
were  not  partners  at  all,  the  case  is  the 
same  in  principle.  And  so  is  the  case  of 
a  joint-stock  company,  where  the  share- 
holders and  the  Legislature  do  their  best 
to  restrict  the  powers  of  the  directors, 
yet  where  it  is  always  urged  that  it  is 
dishonest  of  them  not  to  acquiesce  in  any 
excess  of  authority.  I  concur  in  the 
opinion  of  Lord  Cranworth  in  Houlds' 
worth  V.  Evans  (10),  who  says — "  That  it 
is  a  most  essential  proposition,  to  be 
rigidly  enforced,  that  in  these  joint-stock 
companies  absent  shareholders  should 
never  be  bound  to  do  anything  more 
than  to  assume  that  the  directors  are 
doing  their  duty,  unless  in  cases  where 
they  are  informed  that,  although  the 
directors  have  not  intended  to  defraud 
the  company,  yet,  exercising  powers  not 
legally  conferred  upon  them,  they  have 
gone  beyond  what  they  ought  to  do.*' 
And  as  to  this  particular  case,  it  is  quits 

(10)  37  Law  J.  Bep.  (m.8.)  Chanc.  800,  807 
8.  c  Law  Kep.  3  H.L.  276. 
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possible  that  the  directors  did  not  know 
their  want  of  authority,  and  that  the 
plaintiff,  thon^h  a  foreigner,  knew  as 
much  or  as  little  about  it  as  the  directors 
did,  and  that  the  latter  are  only  seeking 
to  avoid  bearing  the  whole  loss  of  a  com- 
mon mistake.  In  my  opinion  the  defend- 
ants are  entitled  to  judgment. 

Mabtin,  B. — The  plaintiff  is  the  sur- 
viving partner  of  a  firm  of  railway  con- 
tractors at  Brussels.  The  defendants  are 
the  Ashbury  Railway  Carriage  and  Iron 
Company  (Limited),  incorporated  under 
the  Companies  Act,  1872.  The  action  is  to 
recover  damages  for  breach  of  a  contract, 
dated  the  30th  of  January,  1865,  supple- 
mented by  another  contract,  dated  the  14th 
of  October,  1865,  and  the  only  question  to 
be  decided  by  us  is,  whether  the  company 
are  liable  to  be  sued  upon  these  contracts. 

The  circumstances  are  these :  In  March, 
1864,  the  Belgian  government  had  graoted 
to  Messrs.  Gillon,  of  Brussels,  a  conces- 
sion for  making  a  railway  from  Antwerp 
to  Tournai,  which  was  expected  to  be 
continued  to  Douai,  in  France.  4,000L 
was  deposited  in  part-deposit  of  caution- 
money,  and  16,000Z.  more  was  to  be  de- 
posited upon  the  concession  being  made 
absolute,  which  was  done  on  the  3rd  of 
February,  1865.  In  January,  1865,  Mr. 
James  Ashbury,  the  assistant  managing 
director  of  the  defendants,  was  sent  by 
the  directors  to  Brussels  to  carry  out  a 
negotiation,  as  the  agent  of  the  defend- 
ants, with  respect  to  the  concession,  and 
was  provided  by  the  directors  with 
26,000i.  for  the  purpose.  The  result 
was  that  he  purchased  the  concession 
from  Messrs.  Gilion  for  26,000Z.,  and  en- 
tered into  the  contract  first  above-men- 
tioned with  the  plaintiff's  firm,  who  had 
previously  made  a  contract  with  Messrs. 
GiUon,  as  sub-contractors,  to  make  the 
railway.  In  order  to  carry  out  the  trans- 
ac^on  four  contracts  were  entered  into 
by  Mr.  James  Ashbury,  all  dated  the  30th 
of  January,  1865,  but  it  does  not  seem 
to  me  necessary  to  encumber  the  judg- 
ment with  entering  into  their  minute  de- 
tails, afl  they  appear  to  have  been  in  part 
made  in  order  to  comply  with  the  law  of 
Belgium ;  and  it  is  sufficient  to  state  that 
the  defendants  were  declared  to  be  pur; 
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chasers  and  assignees  of  the  concession, 
and,  by  the  contract  of  the  30th  of  Ja« 
nuary  with  the  plaintiff's  firm  (who  un- 
dertook to  make  the  line),  the  defendants 
contracted  to  provide  them  with  the  ne- 
cessary cash  for  the  carrying  out  of  the 
undertaking. 

In  July,  August  and  September,  1865, 
the  plaintiff's  firm  made  the  necessary 
plans  and  surveys  for  constructing  the 
line,  and  on  the  14th  of  October,  1865, 
Mr.  McCandlish  was  accredited  by  the 
directors  to  the  plaintiff's  firm  as  the  en- 
gineer with  whom  they  were  to  arrange 
all  details,  and  by  whom  the  plans  were 
to  be  approved.  In  October,  1865,  the 
directors  sent  over  Sir  Cusack  Roney 
and  Mr.  Tahourdin,  their  solicitor,  to 
Brussels  to  make  final  arrangements  in 
relation  to  the  contracts,  and  Sir  Cusack 
Ronoy,  being  duly  authorised  by  the  di- 
rectors to  act  as  the  agent  of  the  de- 
fendants, upon  the  14th  of  October  en- 
tered into  three  supplemental  contracts. 
It  also  seems  to  me  not  necessary  to  refer 
more  particularly  to  these  contracts,  and 
that  it  is  sufficient  to  state  that  by  agree- 
ment with  the  plaintiff's  firm  the  de^nd- 
ants  were  to  pay  into  a  company  called 
the  Soci6t6  Anonyme  (which  company  by 
the  law  of  Belgium  was  necessary  to 
carry  out  the  transaction)  15,000,000 
francs  in  such  manner  that  the  plaintiff's 
firm  should  always  receive  from  the 
Soci^te  Anonyme  an  amount  of  15,816 
francs  in  cash  upon  a  certificate  of  the  en- 
gineer that  32,760  francs  were  earned, 
and  so  on  in  the  same  ratio.  The  plain- 
tiff's firm  proceeded  to  construct  the 
line,  and  entered  into  several  contracts 
with  other  persons  for  the  purpose.  They 
sent  to  the  Society  Anonyme  pay-sheets 
approved  and  countersigned  by  Mr. 
McCandlish,  and  the  proper  proportion 
of  each  pav-sheet  was  paid  in  cash  to 
the  Societe  Anonyme  by  the  directors  in 
the  names  of  the  defendants,  in  accord- 
ance with  the  provisions  of  the  contracts, 
and  was  by  them  paid  to  the  plaintiff's 
firm.  This  continued  until  the  month  of 
May,  1866,  when  the  directors  gave 
notice  to  the  plaintiff  that  they  repudiated 
further  performance  of  the  contracts  on 
the  ground  that  they  were  ultra  vires. 
In  consequence  this  action  was  brought* 
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By  tlio  memorandom  and  artiolee  of 
association  the  company  was  established 
**  to  make  and  sell,  or  lease  on  hire,  rail- 
way carriages  and  waggons,  and  all  kinds 
of  railway  plant,  fittings,  machinery  and 
rolling  stock;  to  carry  on  the  business 
of  mechanical  engineers  and  general  con- 
tractors; to  purchase,  lease,  work  and 
sell  mines,  mmerals,  land  and  buildings ; 
to  purchase  and  sell,  as  merchants,  timber, 
coal,  metals,  and  other  material,  and  to 
buy  and  sell  any  such  material  on  com- 
mission or  as  agents."  And  by  article 
4  of  the  articles  of  association  "  an  ex- 
tension of  the  company's  business  beyond 
or  for  any  other  than  the  objects  or  pur- 
poses expressed  or  implied  in  the  me- 
morandum of  association  shall  take  place 
only  in  pursuance  of  a  special  resolution." 
It  was  argued  on  behalf  of  the  defend- 
ants that  the  purchase  of  the  concession 
of  the  Antwerp,  Toumai  and  Douai 
Railway  was  not  an  object  within  the 
scope  of  the  memorandum  of  association, 
and  that  there  was  no  special  resolution 
authorising  it,  and  that,  if  this  were  so, 
the  contract  with  the  plaintiff's  firm  did 
not  bind  the  defendants.  The  contrary 
was  contended  for  on  behalf  of  the 
plaintiff;  but  with  the  view  I  take 
of  the  case  it  is  not  necessary  to  give 
an  opinion  upon  this  point ;  for,  assum- 
ing the  contracts  not  to  have  been 
binding  upon  the  defendants  ah  initio,  I 
think  they  have  ratified  and  are  bound 
by  them. 

The  authorities  hereafter  mentioned, 
both  at  law  and  in  equity,  establish  that 
the  shareholders  in  a  joint-stock  company 
may  ratify  a  contract  made  by  the  di- 
rectors, although  such  contract  was  ultra 
vires,  or  beyond  the  authority  of  the  di- 
rectors to  make ;  and  in  my  opinion,  if 
the  evidence  shews  that  in  December, 
1865,  the  company,  by  which  I  mean  the 
body  of  shareholders  other  than  the  di- 
rectors, had  notice  of  these  contracts,  and 
that  the  plaintiff's  firm  were  actually  en- 
gaged in  making  the  railway,  and  ex- 
pending their  labour  and  capital  upon  it, 
sending  in  certificates  from  week  to  week, 
and  receiving  payment  of  half  the  amount 
of  their  certified  debt ;  and  the  company 
for  nearly  five  months,  i.e.  from  Decem- 
ber to  May  (during  all  which  time  the 


work  was  going  on),  forbore  from  giving 
notice  to  the  plaintiff's  firm  that  they 
would  not  take  to  the  contracts,  but 
stood  by  with  the  knowledge  that  the 
plaintiff's  firm  were  acting  under  the  be- 
lief that  they  were  the  contractine  par- 
ties, in  my  opinion  the  company  are  bound 
and  are  liable  to  be  saed  upon  the  con- 
tracts. 

The  law  upon  the  subject  is  dear  and 
well  established,  both  in  Coorts  of  law 
and  equity.     There  is  no  older  role  of 
law  than  that  if  a  contract  be  made  on 
behalf  of  a  man  who  has  given  no  an- 
thority  to  make  it,  but  who  afterwards 
adopts  and  ratifies  it,  he  is  bound  by  it 
The  rule  is  a  maxim  to  be  found  in  Ga 
Litt. — '*  Omnis  ratihabitio  retrotrahitor, 
et  mandate  equiparatur."   Go.  litt.  207  a. 
This  rule  has  been  applied  to  joint-stodc 
companies.    It  was  agreed  to  be  the  law 
in  Spachman  v.  Evans  (8),  and  although 
the  majority  of  their  Lordships  were  tlMsn 
of  opinion  that   a  ratification  was    not 
proved  in  point  of  &ct,  all  ooncorred  as 
to  the  law.    Lord  St.  Leonards  and  Lord 
BoDully  differed  from  the  majority,  and 
Lord  St.  Leonards  said  that  in  his  opinxm 
it  was  enough  to  shew  that  the  share- 
holders had  the  means  of  knowledge,  and 
that  if  means  of  knowledge  existed,  no- 
tice ought  to  be  imputed.    Lord  Giiinis 
said  that  the  question  was,  had  the  share- 
holders notice  of  the  way  in  which  the 
affairs  of  the  company  were  being  con- 
ducted and  its   property  managed,  and 
of  the  rights  ana  interests  which 
being  created  with  regard  to  the 
of  the  company  P  If  they  had  that  noti 
and  did  not  oppose  these  acts,  they 
bound.  There  are  other  cases  in  Eqnitvtf 
the  same  effect.   In  the  case  of  Tke  Pkos — 
phate  of  Lime  Company  v.  Oreen  (7) 
same  principle  was  upheld.     Mr.  Jostii 
Willes  fully  adopted  it.  Mr.  Justice  Breti 
in  reference  to  the  objection  that  all  th^ 
shareholders  were  not  proved  to  be  par 
ties  to  the  allied  ratification,  said  a 
p.  63 — "It  is  impossible  to  prove  tha' 
every  shareholder  had  notice,  or  snch  ■ 
knowledge  of  the  &cts  as  amounts  to  no 
tioe.     It  is  sufficient  to  shew  that  fiict^^ 
were   made  known  to  tlie  shareholder^a^^ 
the  effect  of  which  they  might  or  oi 
to  have  inquired  into,  and  to  whidi 
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ought  to  have  objected  at  the  time,  onlesa 
they  intended  to  adopt  the  transaction." 

This  is  in  my  opinion  a  sound  expo- 
sition of  the  law,  and  the  qnestion  is, 
whether  on  the  5th  of  December,  1865, 
the  shareholders  of  the  company  (other 
than  the  directors)  had  not  notice  of  the 
contracts  with  the  plaintiff's  fivm,  and 
whether  the  shareholders  not  present^ 
bat  who  might  and  perhaps  oaght  to  have 
been  present,  must  not  have  imputed  to 
tiiem  such  notice,  and  whether,  by  ab- 
stainii^  from  giving  any  notice  to  the 
plaintiff,  or  his  firm,  that  they  objected  to 
the  contracts,  for  so  louff  a  period  as 
five  mbnths,  they  having  knowledge,  or 
means  of  knowledge,  that  the  plaintiff,  or 
his  firm,  were  during  this  period  actually 
performing  their  part  of  me  contract  by 
making  the  line  under  the  superintendence 
of  Mr.  McGandlish,  they  are  not  estopped 
from  denying  their  liability. 

The  question  is  one  much  more  of  fact 
fiur  a  jury  than  of  law ;  and  what  we  have 
to  decide  is,  what  would  be  the  right 
Terdict  upon  a  right  direction  P  The  ma- 
terial &ctB  are  these — The  contract  of  the 
80th  of  January,  1865,  is  made  '*  between 
the  limited  liabihty  company,  the  Ashbury 
Bailway  Carriage  and  Ixon  Company,  of 
Manchester,  represented  by  Mr.  James 
Ashbury,  their  assistant  managing  direc- 
tor, of  the  one  part,  and  Messrs.  Biche 
Brothers,  contractors  of  public  works, 
residing  at  Brussels,  of  the  other  part." 
.  The  contract  of  the  14th  of  October  is 
made  "  between  the  Ashbury  Bailway 
Carriage  and  Iron  Company  (Limited), 
having  their  seat  at  Manchester,  repre- 
sented here  (Brussels)  by  Sir  C.  P.  Boney, 
on  the  one  hand,  and  Messrs.  Biche  Bro- 
thers, contractors  of  public  works,  resi- 
dent at  Brussels,  on  the  other  hand."  The 
contracts  are  therefore  in  express  words 
made  by  the  company,  the  defendants. 

The  next  &ct  is,  that  the  annual  ge- 
neral meeting  of  the  company  was  held 
on  the  5th  of  December,  1865,  and  on  the 
27th  of  November,  a  notice  of  it  was  sent 
to  all  the  shareholders,  in  which  was  con- 
tained the  following  clause :  '*  The  meet* 
ing  will  also  be  required  to  declare  a 
dividend  payable  out  of  the  balance  as 
shewn  in  the  balance-sheet  sent  herewith." 
The  balance-sheet  on  the  credit  side. 


headed  "  Properiy  and  Assets,"  contains 
the  following,  amongst  other  items :  '*  Ad- 
vances on  contracts,  Madrid,  Placentia 
and  MalpartidaBailway,41,338;.ll«.10(2.; 
Anvers,  Douai  and  Toumai  Bailway, 
27,191^.  14a.  ^8d.'*  The  sum  of 
27,191L  14ff.  8d.  is  the  26,000Z.  with 
which  Mr.  James  Ashbury  was  famished 
to  buy,  and  with  which  he  bought,  the 
concession  from  Messrs.  Gillon,  and  in- 
terest upon  it.  At  this  general  meeting 
a  report  of  the  directors  was  read,  recom- 
mending a  dividend  equal  to  near  14Z.  per 
cent,  per  annum,  and  the  secretary  read 
the  iMiiance-sheet,  which  is  stated  to  be 
and  is  certified  by  David  Chadwick,  the 
auditor.  Whereupon  it  was  moved  and 
seconded, and  resolved  unanimously  "that 
the  report  and  accoimts  now  read  be  ap- 
proved and  adopted." 

Now,  assuming  tiiat  this  was  the  only 
evidence  in  the  case,  what  would  it 
prove  P  It  would  prove  that  the  body  of 
shareholders  were  made  acquainted,  on 
the  27th  of  November,  with  the  fact  that 
a  sum  of  money  had  been  advanced  on  a 
contract  in  respect  of  the  Anvers,  Tour- 
nai  and  Douai  Bailway,  amounting  to 
many  thousand  pounds ;  and  that  on  the 
5th  of  December,  at  a  general  meeting, 
they  had  approved  and  adopted  the  ac- 
count which  contained  and  included  it 
(they  having  had  notice  of  it  for  upwards 
of  a  week  before),  and  voted  a  dividend  of 
14Z.  per  cent,  to  themselves  upon  the 
footing  of  the  general  account.  Now,  if 
they  approved  and  adopted  the  payment 
of  26,0002.  to  Messrs.  Gillon,  being  the 
purchase-money  of  the  concession,  they 
of  necessity  must  have  approved  of  and 
adopted  the.  purchase ;  and  if  they  did  so, 
they  must,  as  it  seems  to  me,  also  have 
approved  and  adopted  the  contract  with 
the  plaintiff 's  firm,  which  was  part  and 
parcel  of  the  same  transaction. 

It  is  not  necessary  to  allude  to  what 
further  inferences  might  be  reasonably 
drawn  frt)m  the  resolution  of  the  gene- 
ral meeting  of  the  5th  of  December, 
1865,  as  much  light  is  thrown  upon  the 
matter  by  what  occurred  consequent 
upon  two  extraordinary  meetings  of  the 
company,  one  held  upon  the  20th  of  De- 
cember, 1866,  and  another  upon  the  1st 
of  May,  1867.     At  the  meeting  of  the 
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20th  of  December,  1866,  a  committee  was 
appointed  to  enqnire  into  the  proceedings 
of  the  company,  and  to  report ;  and  at  the 
meeting  of  the   Ist   of  May,  1867,  the 
committee    made   their    report.      From 
this  it  appears  that,  so  early  as  Febru- 
ary, 1865,  Mr.  James   Ashbnry  made  a 
written  report   to    the   directors  of  the 
Belgian  contracts,  and  "  that  the  original 
contract  with  the  plaintifiTs  firm  was  or- 
dered to  be  registered  and  preserved  at 
the  office  of  the  company."     It  also  ap- 
pears from  the   report  that  the  Belgian 
contract  was  made  the  subject  of  strong 
observations  at  the  meeting  of  Decem- 
ber, 1865,  and   that,  in   consequence  of 
what    the   chairman    said,  the   meeting 
was  given  reason  to  expect  the  item  of 
27,191Z.  14«.  Sd.  (the  Antwerp  and  Tour- 
nai  item)  would   not  appear  in  the  ac- 
count   again.      From    this    evidence    I 
draw  the  conclusion,  first,  that  the  share- 
holders knew   of  the   purchase  of  the 
concession  from  Messrs.  Gillon ;  secondly, 
that  they  knew  of  the  contract  with  the 
plaintiff's  firm  which  was   registered  at 
the  office ;  and,  thirdly,  that  they  knew 
of  Mr.  McCandlish  having  been  sent  over 
to  Belgium,  and  that  the  plaintiff's  firm 
were  actually  engaged   and  occupied  in 
the   making   of    the  line;  and  I  am  as 
satisfied  as  I  can  be  of  anything,  that  a 
jury  would  come  to  the  same  conclusion 
from  the   same   evidence.     Suppose  the 
plaintiff  to  have  brought  an  action  for 
work  and  labour  done  during  the  period 
between  the  5th  of  December,  1865,  and 
May,  1866,  during  which  time  the  defend- 
ants knew  that  the  plaintiff  was  under 
the  behef  that  he  was  doing  the  work 
upon  their  credit,  but  during  which  time 
they  abstained   from   communicating  to 
him  that  they  dissented   from   the  con- 
tract, in  my  opinion  the   case  would  be 
what  is  called  an  undefended  cause.    In 
more  than  one  of  the  cases  before  cited, 
much  stress  was  laid  upon  the  circum- 
stance that  no  shareholder  was  called  to 
prove  that  ho  did  not  know  of  the  dis- 
puted contract.  In  the  present  case  there 
are  not  very  many  shareholders,  and  not 
one  was  called  to  prove  that  he  did  not 
know  all  that  occurred  at  the  general 
meeting  pn  the  5Ui  of  December,  1865. 
I  hftTe  only  to  add  that  if  I  were  on  a 


jury,  upon  the  evidence  in  this  case,  I 
would  find  a  verdict  for  the  plainiifi^ 
upon  the  ground  that  it  was  the  duty  of 
a  shareholder  who,  on  the  5th  of  Decem- 
ber, 1865,  desired  to  dissent  from  and  put 
an  end  to  the  contract  with  the  plaintiff, 
to  communicate  such  dissent  to  him,  and 
stop  the  expenditure  of  his  labour  and 
capital  upon  the  making  of  the  line. 

The  directors  and  the  other  shareholders 
continued  for  some  time  to  dispute  with 
each  other  over  the  Belgian  and  Spanish 
contracts,  and  the  result  was,  that  by  a 
deed  of  the  24th  of  December,  1867,  the 
matter  was  arranged,  the  directors  be- 
coming the  purchasers  of  the  interest  of 
the  company  in  the  two  lines,  the  Spa- 
nish and  the  Belgian,  and  agreeing  to  pay 
27,705Z.  Os.  3(2.  for  the  estate  and  interest 
which  the  defendants  had  in  them.  There 
is  a  covenant  in  this  deed  that  the  direc- 
tors shall  indemnify  the  defendants  against 
the  obligations,  of  every  description, 
which  had  been  entered  into  by  the  Ash- 
bury  Company,  or  any  of  its  directors  or 
agents,  in  respect  of  these  contracts,  so 
that  in  the  event  of  the  defendants  being 
compelled  to  pay  damages,  they  will  be 
entitled  to  be  recouped  by  the  directon. 

That  the  directors  would  be  liable  npon 
the  contracts  sued  on  there  can  be  no 
doubt ;  and  it  does  seem  extraordinary, 
they  being  solvent  and  afflnent  men, 
that  they  should  not  have  taken  npon 
themselves  the  defence  to  this  action  npon 
its  merits,  if  there  be  any,  and  prevented 
the  appearance  at  least  of  what  seems  to 
me  an  unjust  repudiation. 

Judgment  for  the  platnHff. 

In  the  Court  of  Error  (on  the  21st, 
22nd,  23rd,  and  25th  of  June), 

Waikin  Williams  (with  him  Sir  J.  B. 
Karslake  and  Cohen)  argued  for  the  defend- 
ants.— The  contracts  sued  upon  were 
altogether  ultra  vires. 

First,  the  directors  had  no  authority  to 
make  them. 

[Pre  Cubiam. — ^We  think  that  is  so.] 

Secondly,  the  company  as  a  body  was  not 
authorised  to  enter  into  any  such  agree- 
ments. Therefore  if  all  the  shareholders 
had  affixed  the  seal  of  the  company  to 
them  on  the  date  at  w  hicb  they  are  al^g^ 
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to  have  been  ezecntedy  the  oontraots 
would,  neyertheless,  be  null  and  void. 

Thirdlj,  assuming  them  not  to  be  ab- 
solutely void  in  their  inception,  they  were 
never  ratified  and  adopted  by  the  share- 
holders, or  at  least  by  the  shareholders 
who  were  absent  from  the  meeting  when 
the  aUeged  ratification  took  place.  And 
the  deed  of  1867  did  not,  in  fact,  operate 
as  a  ratification,  but  dieclared  in  terms 
that  the  contracts  were  uUra  vires. 

Fourthly,  the  ratification,  if  any,  being 
after  repudiation  communicated  to  the 
plaintiff  was  too  late. 

By  the  Companies  Act,  186!!2,  section  6, 
seven  or  more  persons  may,  by  subscrib- 
ing a  memorandum  of  association  and 
otherwise  complying  with  the  Act  in 
respect  of  registoition,  form  an  incor- 
porated company.  Section  8  prescribes 
that  the  memorandum  shall  contain  inter 
aliOf  the  objecte    for  which    the   com- 

Gmj  is  to  be  established ;  section  12  pro- 
bits  the  alteration  of  the  memorandum ; 
section  18  states  the  effect  of  registration 
to  be  the  creation  of  a  body  corporate 
having  perpetual  succession  and  a  com- 
mon seal.  Everything  done  by  that  body 
which  is  not  strictly  within  their  powers 
as  regulated  by  the  memorandum  of  as- 
sociation, is  void. 

[Bbbtt,  J. — Would  one  clause  vltra 
vires  vitiate  an  entire  contract  ?] 

Possibly  not,  for  it  would  be  struck  out 
or  ignored  if  the  rest  were  valid.  There 
is  a  broad  distinction  between  matters  be- 
yond the  capacity  of  the  company  and 
matters  merelv  beyond  the  powers  of  the 
directors ;  and  research  wiU  discover  no 
case  in  which  it  has  been  held  that  a 
company  could  ratify  and  adopt  that 
which  they  were  not  empowered  b^  the 
memorandum  of  association  to  origmally 
undertake.  Yet  clause  4  in  these  aorticles 
professes  to  confer  on  the  company  a 
power  which  the  Act  of  Parliament 
denies  them.  Section  12  of  the  Com- 
panies Act  is  conclusive.  The  creditors 
of  the  company  are  interested  in  prevent- 
ing the  directors  from  dissipating  the 
funds  in  uncontemplated  ways — The  So- 
ciety of  Practical  Knowledge  v.  Abbott  (11). 
"1^  majoriiy  of  shareholders,  however 

(11)  2  Bear.  669. 


large,  could  sanction  the  misapplication 
of  this  portion  of  the  capital.  A  single 
dissentient  voice  would  frustrate  the 
wishes  of  the  majority.  Indeed,  in  strict- 
ness, even  unanimity  would  not  make  the 
act  lawful." — Bagshaw  v.  The  Eastern 
Union  Bailtoay  Oompany  (12),  per  Sir 
James  Wigram,  V.C.  The  reason  is  the 
prejudice  to  creditors  which  would  result. 

[Blackburn,  J. — The  Judges  said  that 
the  Act  prevented  such  misapplication.] 

In  Colman  v.  The  Eastern  Counties 
Bailway  Company  (13),  the  directors  of  a 
railway  proposed  to  guarantee  certain  pro- 
fits, and  secure  the  capital  of  a  steam 
packet  company,  who  were  to  act  in  con- 
nection with  the  railway.  But  it  was  held 
that  such  a  transaction  was  not  within 
their  powers,  Langdale,  M.R.,  saying  that 
"  to  pledge  the  funds  of  this  company  for 
the  purpose  of  supporting  another  com- 
pany engaged  in  a  hazardous  speculation 
was  a  thing  which  according  to  the  terms 
of  their  Act  they  had  not  a  right  to  do  " 
(p.  17).  The  decision  in  The  Mayor  of  Nor- 
wich V.  The  Norfolk  Railway  Company  (14) 
is  adverse  to  the  present  argument,  but 
the  learned  Judges  differed,  and  the 
opinion  of  Erie,  J.,  is  in  &vour  of  the 
defendants  here,  and  he  says,  with  re- 
spect to  an  incorporated  company,  that 
'*a  contract  for  a  purpose  unconnected 
with  the  purpose  of  incorporation  is, 
or  may  result  in,  an  application  of  the 
funds  to  a  purpose  unconnected  with 
the  purpose  of  incorporation,  and  is 
therefore  held  to  be  prohibited  and  void." 
See  also  The  East  Anglian  Railways 
Company  v.  The  Eastern  Cotmties  Railway 
Company  (15). 

[Blackburn,  J.  —  Those  Acte  were 
passed  for  public,  and  not  merely  for 
trading  purposes.  The  subsequent  case 
of  Macgregor  v.  The  Dover  Railway  Com- 
pany (16)  shews  in  what  sense  the  Judges 

(12)  7  Qare,  114,  129;  b.  c  18  Law  J.  Hop. 
(ir.B.)  Chanc.  193. 

(13)  10  Beay.  1 ;  s.  c  16  Law  J.  Rep.  (ir.s.) 
Chanc.  73. 

(14)  4  E.  &  B.  397;  s.  c  24  Law  J.  Bep.  (ir.8.) 
Q.B.  105,  p.  413. 

(15)  11  Ck>m.  B.  Bep.  775 ;  b.  c.  21  Law  J.  Bep. 
(N.S.)  C.P.  23. 

(16)  18  Q.B.  Bep.  618 ;  8.  c  22  Law  J.  Bep. 
(k.s.)  03.  69. 
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used  ihe  word  *'  illegal,"  namely,  as  eqau 
valent  to  malum  prohibitwn.'} 

'* Illegal"  and  " nnauthorised "  are 
controvertible  terms. 

[Blaokbubn,  J. — The  Companies  Acts 
regulate  what  eve^one  might  do  before 
them,  whereas  the  Kailway  Acts  empower 
the  doing  of  that  which  nobody  could 
previously  do.] 

In  Ernest  v.  NicholU  (17)  Lord  Wens- 
levdale,  after  explaining  Uio  principles 
of  law  upon  which  the  liability  of  joint 
stock  companies  is  to  be  decided  says 
that  the  stipulations  of  the  deed  which 
restrict  and  regulate  the  powers  ef  the 
directors  ^*  are  obligatory  on  those  who 
deal  with  the  company;  and  the  direc- 
tors can  make  no  contract  so  as  to  bind 
the  whole  body  of  shareholders,  for  whose 
protection  the  rules  are  made,  unless  they 
are  strictly  complied  with.  The  contract 
binds  the  person  making  it,  but  no  one 
else  "  (p.  429).  It  is  said  in  The  Eoyai 
British  Bank  v.  Turquaiid  (5)  that  "  the 
dealings  with  these  companies  are  not 
like  dealings  with  other  partnerships, 
and  that  the  parties  dealing  with  them 
are  bound  to  read  the  statute  and  the 
deed  of  settlement,"  per  Jervis,  C.J.,  p. 
332.  In  Spademan  v.  Evans  (8)  and 
Evans  v.  BmalUomJbe  (9)  directors  of  a 
company  had  agreed  with  a  shareholder 
to  let  him  retire,  which  the  company 
would  clearly  have  allowed,  Lord  West- 
bury,  L.C.,  having,  however,  decided  that 
the  arrangement  was  a  fraud  (18),  the 
House  of  Lords,  on  appeal,  upheld  the 
judgment. 

[Blacebubn,  J.  —  But  were  unani- 
mously of  opinion  that  the  arrangement 
was  honafide,'] 

Lord  Romilly,  M.R.,  said,  **  that  to  hold 
the  striking  the  name  of  Mr.  Spackman  off 
the  register  by  the  directors,  and  the  for- 
feiture of  his  shares,  to  be  a  transaction 
in  itself  ipso  facto  void,  would  be  to  over- 
rule a  long  series  of  settled  authorities. 
.  .  .  .  Ofcourseif  this  company  had  bought 
mines  or  entered  into  a  contract  to  set  up 
a  steam-packet  business,  this  would  ha7e 
been  simply  void,  and  would  not  have 
boimd  the  company  or  anyone,  because 


*  (17)  6  H.  of  L.  Cases,  401. 


Law  J.  Bepb  \}ha,)  Ohanc.  821. 


they  could  do  nothing  that  was  hei^cmd 
the  objects  of  the  company,"  and  that  the 
result  of  the  cases  is,  "  that'  the  directors 
are  the  agents  of  the  company,  that  the 
company  are  not  bound  by  any  acts 
done  by  them  for  objects  which  the 
company  has  no  power  to  entertain,  and 
that  these  are  the  only  acts  which,  if 
the  directors  do,  are  ipso  facto  void  "  (p. 
244).  And  see  per  Lord  Golonsay,  p.  247. 
The  Phosphate  of  Lime  Oompcmy  v.  €lree» 
(7)  is  relied  on  con^a,  but  that  has  a 
bearing  only  on  the  question  of  acquies- 
cence, as  &r  as  the  present  case  is  con- 
cerned. There  might  be  nothing  to 
prevent  that  company  altering  the  ar» 
tides  of  association  at  a  general  meetings 
and  declaring,  for  instance,  that  the  oom^ 
pany  should  buy  its  own  shares,  but  there 
IS  a  vast  distinction  between  provisions 
affecting  the  dealings  of  the  members  of 
the  company  inter  se,  and  the  govern- 
ing provisions  of  the  memorandum  of 
Association,  which  fixes  and  defines  the 
object  of  the  company  as  regards  the  worid 
at  large,  and  which, '  therefore^  may  not 
be  altered. — Lindley  on  Partnership  (ed. 
1873),  vol.  1,  p.  262. 

[He  then  contended  that  on  acooiint  of 
the  express  reservation  in  the  deed  of 
1867  as  to  the  right  to  insist  upon  the  in- 
validity of  the  contracts,  the  instrument 
could  not  operate  as  a  ratification  ;  that 
the  facts  and  dates  shewed  no  unanimous 
ratification  by  all  the  shareholdere ;  that 
the  resolution  was  unregistered;  and 
that  after  the  company  had  repudiated 
the  contract  and  informed  the  plaintiff 
thereof,  any  ratification  by  the  share- 
holders would  be  ineffectual.  The  argop 
ments  on  these  points  sufficiently  appear 
from  the  judgments  of  the  Court] 

Benjamin  (with  him  W.  O.  Harrison)^ 
for  the  plaintiff. — First,  the  oontract  was 
within  Uie  scope  of  the  memorandum,  the 
objects  for  which  the  company  was  incor- 
porated being,  inter  aiia^  to  carry  *'  on  the 
business  of  mechanical  engineere  and 
general  contractors;"  the  making  of 
railways  is  peculiarly  the  business  of 
general  contactors.  [Per  Guauif. — 
Those  words  are  limited  by  the  others 
used  in  the  clause.]  Secondly,  if  the 
act  of  the  directors  were  Mra  viree^  the 
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company  mnsi,  under  the  circiimstaiices, 
be  assumed  to  have  assented  to  the 
purchase,  and  are  therefore  bound — In 
re  the  British  ProviderU  Assurance  So- 
ciety  (Lane*s  Case)  (19).  They  have  so 
conducted  themselves  as  to  hold  out  the 
directors  as  authorised  to  make  these 
contracts — liamazotti  v.  Bowring  (20).  It 
is  evident  from  Ay  res  v.  The  South  Au^ 
siraLian  Banking  Company  (21)  that  such 
an  agreement,  though  beyond  or  contrary 
to  the  deed  of  incorporation,  is  not  void, 
but  voidable  only.  By  section  9  of  the 
Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  a  company  may  by  special  reso- 
lution so  £91*  modify  the  conditions  of  its 
memorandum  of  association,  if  authorised 
so  to  do,  by  its  regulat^'ons  as  originally 
framed,  or  as  altered  by  special  resolu- 
tion, as  to  reduce  its  capital.  The  share- 
holders must  have  a  right  to  assent  to 
anything  not  illegal.  A  company  incor- 
porated by  statute  is  entitled  to  make  all 
contracts  connected  with  the  purposes  of 
its  incorporation  not  expressly  or  by  ne- 
cessaiy  implication  prohibited;  all  such 
contracts  are  prima  facie  valid ;  and  it 
lies  upon  the  company  seeking  to  repudi- 
ate a  contract  to  shew  that  it  is  prohibited, 
not  upon  the  opposite  party  to  shew  that 
it  is  authorised ;  per  Willes,  J.,  and  Black- 
bnm^  J.,  in  Taylor  v.  The  Chichester  and 
Midhurst  Railway  Company  (22). 

[Blackburn,  J.,  referred  to  Macgregor 
V.  Hie  Dover  and  Deal  Railway  Company 
(16)].  . 

The  case,  perhaps,  nearest  the  present 
is  Agar  v.  The  Atheno&wm  Life  Assurance 
Company  (23),  where  it  was  held  that  it 
is  no  defence  to  an  action  against  a  joint- 
stock  company  upon  a  debenture  sealed 
with  their  common  seal  that  the  borrow- 
ing of  the  money  thereby  secured  was  not 
sanctioned  by  a  resolution  of  an  extra- 
ordinary meeting  of  shareholders  pur- 

(19)  1  Do  Gex,  J.  &  S.  504 ;  s.  c.  33  Law  J. 
Rep.  (n.s.)  Chanc.  84. 

(20)  7  Com.  B.  Rep.  N.S.  867 ;  b.  c  29  Law  J. 
Rep.  (k.8.)  C.P.  80. 

(21)  40  Law  J.  Rep.  (k.s.)  P.C.  22 ;  s.  c.  Law 
Rep.  3  P.C.  548. 

(22)  86  Law  J.  Rep.  (K.a.)  Exclu  201 :  s.  c. 
Law  Kep.  2  Ezch.  866. 

(28)  8  Com.  6.  Rep.  VS,  726 ;  b.  c.  27  Law  J. 
Bq^  (ha)  GJP.  95. 


suant  to  the  provisions  of  the  deed  of 
settlement. 

Thirdly,  there  has  been  a  ratification  on 
the  part  of  the  shareholders.  They  having 
knowledge  or  the  means  of  knowledge  of 
the  arrangement,  adopted  and  acquiesced 
in  it — 2%e  Phosphate  of  Lime  Company  v. 
Oreen  (7).  In  the  Agriculturists^  Cattle 
Assurance  Company  Cases  (24),  Spackman 
Y.Evans  (8),  &c.,  the  deed  of  association 
gave  no  power  to  the  company  to  pur- 
chase its  own  shares,  yet  a  shareholder 
was  held  bound  by  the  arrangement  there 
made.  The  transactions  relating  to  these 
large  sums  of  money  must  nave  be- 
come known  to  all  the  shareholders  frt)m 
the  accounts,  resolutions  and  circulars,  or 
at  least  would  suffice  to  put  them  upon 
enquiry,  and  any  member  who  did  not 
choose  to  avail  himself  of  the  oppor- 
tunities for  becoming  fully  acquainted 
with  the  affairs  cannot  set  up  his  igno- 
rance now.  Ratification  is  an  act  inde- 
pendent of  words.  It  is  said  that  the 
special  resolution  was  not  registered,  and 
therefore  did  not  amount  to  notice,  but 
the  Act  does  not  declare  that  if  unregis- 
tered it  shall  not  be  binding.  The  deed 
itself  is  an  absolute  ratification,  and  the 
clause  insisting  that  the  contract  was 
ultra  vires  may  be  discarded  as  ineffectual 
to  deprive  the  instrument  of  its  effect. 
Lastly,  the  plaintiff  did  not  act  upon  the 
repudiation,  and  therefore  the  ratification 
was  in  time.  Ratification  of  an  agent's 
act  does  not  require  to  be  communicated 
to  the  person  who  has  dealt  with  the 
agent,  but  at  once  renders  valid  that 
which  was  previously  unauthorised. 

[QuAiN,  i. — The  plaintiff  had  his  eleo 
tion  to  abide  by  or  rescind  the  contracts 
before  the  ratification.] 

But  he  who  has  an  election  may  re- 
main quiescent  unless  the  opposite  party's 
position  is  thereby  altered.  See  Clough 
V.  The  London  and  North  Western  Railway 
Company  (25)  and  Morison  v.  The  JJniner^ 
sal  Marvne  Insxvrance  Company  (26).    The 

(24)  37  Law  J.  Rep.  (n.s.)  Chanc  793 ;  a.  c. 
Law  Rep.  3  E.  &  I.  App.  171. 

(26)  41  Law  J.  Rep.  (ir.a.)  Ezch.  17;  b.  c 
Law  Rep.  7  Exch.  26. 

(26)  42  Law  J.  Rep.  (ir.s.)  Ezch.  17  (Ex.  Ch.) 
116;  8.  c  Law  Rep.  8  Ezch.  40. 
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company  would  not  deprive  themselves 
of  the  power  of  ratification  by  communi- 
cating to  the  plaintiff  their  previous  re- 
pudiation. So  long  as  he  insisted  upon 
the  contracts  the  defendants  were  entitled 
to  ratify — Soames  v.  Spencer  (27) f  Bird 
V.  Broim  (28). 

WatMn  Willinms  replied. 

Our.  adv.  vvU. 

The  following  judgments  were  de- 
livered on  the  20th  of  June,  1874 : — 

Blackbubn,  J.  (29). — The  Ashbury 
Company  are  a  company  incorporated 
under  the  Companies  Act,  1862  (25  &  26 
Vict.  c.  89).  The  memorandum  of  asso- 
ciation states  (as  was  required  by  the  8th 
section  of  the  Act),  the  ol^ect  for  which 
the  company  is  established.  It  is  set  out 
in  the  appendix  to  the  case,  page  15. 
The  articles  of  association  are  also  set 
out  in  the  appendix.  Those  which  it  is 
material  to  notice  are  at  pp.  20, 6, 15  to  28. 
I  do  not  think  it  necessary  to  set  these 
out.  It  is  sufficient  to  refer  to  the  pages 
where  they  are  printed  at  length. 

Up  to  a  certain  extent  I  believe  there 
is  no  doubt  as  to  the  effect  of  the  incor- 
poration of  a  company  under  the  Com- 
panies Act  of  1862.  The  company  is  a 
corporation,  and  it  is  a  partnership  for 
trading  purposes,  for  the  objects  for  which 
the  company  is  established.  And  by  the 
articles  in  this  case,  as  in  almost  all 
others,  the  management  of  the  company's 
business  is  confided  exclusively  to  a  board 
of  directors.  And  I  apprehend  that  it  is 
clear  that  this  board  have  the  same  au- 
thority to  bind  the  company  in  the 
managing  the  company's  business  that  a 
partner  or  manager  in  an  ordinary  part- 
nership, established  at  common  law  for 
the  same  objects,  would  have  to  bind  the 
firm ;  an  authority  which  to  be  valid 
must  be  exercised  in  cases  within  the 
scope  of  the  ordinary  business  and  trans- 
actions of  the  firm  :  see  Storey  on  Partner- 
ship, ss.  110,  111,  112, 113.  If  the  board 
in  a  joint-stock  company,  or  a  partner  in 

f  27)  1  Dowl.  &  Rj.  32. 

(28)  4  Exch.  Hep.  786 ;  s.  c.  19  Law.  J.  Hep. 
(n.s.)  Exch.  164. 

(29)  Brett,  J.,  and  Grove,  J.,  coDcorred  in  this 
judgment. 


a  common  law  partnership,  make  a  con- 
tract beyond  their  authority,  it  does  noi 
bind  the  company  in  the  one  case,  or  the 
firm  in  the  other.  This  is  only  applying 
the  general  law  as  to  principal  and  agent 
to  the  particular  case  of  a  board  acting 
as  agents  for  an  incorporated  company. 
So  far  I  believe  there  is  no  difference  of 
opinion. 

But  if  a  partner  in  a  firm  established 
under  the  common  law,  professes  to  bind 
his  firm  to  an  extent  beyond  his  authority, 
the  other  members  of  the  firm,  though 
not  bound  by  his  unauthorised  oontraot, 
may  adopt  and  ratify  it,  and  if  they  do 
the  firm  is  bound. 

It  is  obvious  that  in  many  cases  it  may 
be  judicious  to  adopt  an  unauthorised 
contract  and  make  the  best  of  it.  In 
many  others  it  may  be  injudicious  so  to 
do.  On  that  each  individual  partner 
must  form  his  own  opinion.  And  as  the 
partners  do  not  confer  on  each  other  au- 
thority to  ratify  contracts  which  they  did 
not  give  each  other  authority  to  make, 
the  ratification,  to  bind  the  firm,  most  be 
shewn  to  be  made  by  the  authority  of 
each  individual  partner.  No  majority  of 
partners,  however  great,  can  bind  the 
minority.  If  even  one  partner  does  not 
ratify,  then,  though  all  the  rest  agree,  the 
firm  is  not  bound.  This,  again,  is  only 
applying  the  general  law  of  agency  to 
the  particular  case  of  a  partner  acting  as 
agent  for  the  firm. 

The  question  on  which  there  is  doubt 
and  difficulty  is, — ^whether,  in  the  case  of 
a  company  incorporated  under  the  Comi- 
panies  Act,  1862,  the  unanimous  share- 
holders can  ratify  a  contract  made  in  the 
name  of  the  company,  but  beyoyid  Uie 
authority  of  those  who  made  it  ?  That 
question  must  ultimately  depend  on  the 
true  construction  of  the  Act  of  Parlia- 
ment. Had  the  Legislature  thought  fit  to 
enact,  in  clear  language,  either  .that  all 
contracts  made  by  or  on  behalf  of  a 
company,  incorporated  under  the  Act,  be- 
yond the  scope  of  the  objects  for  which 
it  was  established,  should  be  absolutely 
void,  or  expressly  to  enact  that  contracts, 
though  beyond  the  scope  of  those  objects, 
should  bo  valid  if  either  previously  au- 
thorised, or  subsequently  ratified  by  aH 
the  shareholders,  our  task  would  simply 
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be  to  carry  onfc  that  expressed  intention 
of  tho  Legislature.  But  there  is  no  express 
enactment  either  one  way  or  the  other  in 
the  Act  of  Parliament,  and  we  must 
therefore  interpret  the  Act  for  ourselves. 

I  will  endeavour  to  do  so  later,  but  I 
now  proceed  to  shew  how,  in  fact,  the 
question  arises  in  the  present  case.  The 
board  entered  into  contracts  called  in  the 
case  contracts  A,  B,  C  and  D,  and  in 
October,  1865,  entered  into  further  con- 
tracts, called  in  the  case  X,  Y  and  Z, 
modifying  those.  K  those  six  contracts 
had  been  such  that  the  board  of  directors 
had  authority  to  make  them  on  behalf  of 
the  company,  the  plaintiff  would  clearly 
be  entitled  to  recover.  But  I  think  that, 
looking  at  those  contracts  as  a  whole, 
they  are  not  within  the  scope  of  the 
objects  for  which  the  company  was  esta- 
blished, as  disclosed  in  the  memorandum 
of  association.  I  do  not  enter  on  this 
part  of  the  subject,  as  it  is  folly,  and,  to 
my  mind,  satisfactorily  disposed  of  by 
Barons  Bramwell  and  Channell  in  their 
judgments  below,  and  by  my  brother 
Archibald  in  his  judgment  in  this  case, 
which  I  have  perused,  and  I  believe  there 
is  not  any  difference  of  opinion  on  that 
part  of  the  case  amongst  the  Judges  in 
the  Court  of  Error. 

I  think,  and  start  with  the  assumption, 
that  the  company  was  not  in  October, 
1865,  bound  by  those  contracts,  though 
entered  into  by  the  board  in  its  name,  on 
the  ground  that  the  board  had  exceeded 
its  authority.  But  it  is  contended  that 
the  whole  of  the  shareholders  in  the  com- 
pany have  ratified  the  contracts.  And 
whether  or  no  that  ratification  is  made 
out  is  a  question  of  fact  which  we  have 
to  decide  on  tho  statements  in  the  case, 
with  power  to  draw  inferences. 

I  think  we  have  much  reason  to  com- 
plain of  the  way  in  which  the  case  is 
stated  on  this  point ;  and  I  have  had 
some  doubt  whether  we  ought  not  to 
send  down  tho  case  to  be  re-stated.  But 
on  the  whole  I  think  enough  appears  to 
lead  me  to  find  this  fact  in  favour  of  the 
plaintiff. 

It  appears  that  the  board  of  directors 
had  advanced  on  the  contracts,  and  on 
some  Spanish  contracts  of  a  similar  kind, 
a  large  sum  of  money.    In  their  balance- 
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sheet,  dated  the  30th  of  September,  1865, 

they  take  credit,  amongst   other  items, 

for 

**  Advances  on  Contracts. 

£i,     8.    d, 
Madrid,  Flaccntia  and  Malpar- 

tida  Railway.        .        .         .   41,338  11     6 
Anvers,  Douai  and  Tournai        .    27,101  14    8" 

and  this  balance  sheet  was  circulated 
amongst  the  shareholders.  At  the  annual 
meeting,  held  on  the  5th  of  December, 
1865,  a  dividend  of  14  per  cent,  was  de- 
clared, and  was,  no  doubt,  accepted  by 
every  shareholder.  Now,  if  I  could  see 
that  the  entry  in  the  balance-sheet,  above 
quoted,  should  have  conveyed  to  the 
mind  of  an  ordinary  shareholder  that  the 
board  had  entered  into  contracts  vltra 
vires  with  the  Belgian  Railway,  and  that 
the  large  dividend  declared  was  earned  in 
part  out  of  these  unauthorised  contracts, 
I  should  have  no  hesitation  in  drawing 
the  conclusion  that  tho  acceptance  of 
that  dividend  did  amount  to  a  ratification 
of  those  unauthorised  contracts,  whatever 
they  might  be. 

But  though  the  large  item  thus  vaguely 
described  might  lead  a  good  man  of  busi- 
ness to  ask  for  explanation,  I  do  not  think 
it  would  convey  to  the  mind  of  an 
ordinary  shareholder  any  such  informa- 
tion as  to  justify  me  in  drawing  the  in- 
ference that  each  such  shareholder  adopted 
the  transactions  with  the  Belgian  Railway, 
knowing  them  to  be  beyond  the  authority 
of  the  board. 

Before  the  next  annual  meeting  of 
the  company  times  had  changed.  Instead 
of  a  flourishing  report,  and  a  dividend  of 
14  per  cent.,  a  circular  was  sent,  inform- 
ing the  shareholders  that  the  meeting 
would  be  held  pro  forma,  and  adjourned 
to  a  day  of  which  notice  would  be  given. 
It  was,  in  fact,  ultimately  held  on  the 
14th  of  May,  1867.  This  circular  was 
sent  in  consequence  of  a  resolution  passed 
at  a  special  general  meeting,  held  on  the 
20th  of  December,  1866,  at  which  a  com- 
mittee was  appointed  to  enquire,  and 
report  at  an  early  meeting  of  the  share- 
holders. 

I  draw  the  inference  of  fact  that  the 
circular  was  duly  sent ;  and  I  further 
think  that  every  shareholder  who  received 
such    a   circular   paust  now  have  been 

2D 


202 


COURT  OF  EXCHEQUER: 


[N.S. 


aware  tLat  sometlimg  was  wrong,  and 
has  himself  only  to  blame  if,  after  this, 
he  failed  to  learn  what  was  the  report  of 
the  committee  of  inquiry. 

That  report  was  presented  at  an  extra- 
ordinary meeting  of  the  company,  held 
on  the  Ist  of  May,  1867. 

It  incidentally  refers  to  negotiations 
between  the  board  and  some  individuals, 
directors  and  shareholders,  and  to  the 
circulation  among  the  shareholders  of  a 
prospectus  and  circular  letter. 

These  are  matters  which  might  or 
might  not  be  material  if  wo  knew  what 
they  were,  which  the  case  as  drawn  does 
not  tell  us.  But  this  much  is  obvious  to 
anyone  who  reads  the  report,  that  the 
board  had  entered  into  contracts  in  Bel- 
gium which  the  committee  were  advised 
were  beyond  the  authority  of  the  board. 
That  under  those  contracts  a  large  sum 
belonging  to  the  company  had  been  ad- 
vanced in  Belgium  which,  as  the  com- 
mittee were  advised,  could  not  be  recovered 
back  from  the  Belgians.  That  the  com- 
mittee thought  the  directors  might  be 
made  personally  liable  in  Chancery,  and 
that  proposals  had  been  made  for  a  com- 
promise between  the  directors  and  the 
company  on  the  basis  of  a  tmnsfer  of  the 
liability  and  advantage  of  these  con- 
tracts. 

And  the  committee  wind  up  their  re- 
port by  saying  that  "  looking  at  the  im- 
portant interests  involved,  and  the  extent 
to  which  they  would  be  jeopardised  by 
proceedings  in  Chancery  extending  over 
a  considerable  period,  they  would  recom- 
mend the  shareholders  to  endeavour  to 
effect  an  amicable  settlement  with  the 
directors  without  having  recourse  to  legal 
proceedings.'* 

At  the  meeting  of  the  1st  of  May,  1867, 
a  committee  was  accordingly  appointed 
"  to  confer  with  the  directors  with  the 
view  to  an  agreement  being  arrived  at  on 
the  matters  in  dispute.'* 

On  the  14th  of  May,  1867,  the  general 
meeting,  adjourned  pro  forma  in  Decem- 
ber, 1866,  was  convened  by  a  circular 
letter  mentioning  among  the  agenda — 

"  To  receive,  consider,  and  if  so  deter- 
mined, to  adopt  any  report  or  recom- 
mendation which  may  be  made  by  the 
committee  appointed  at  the  extraordinary 


meeting  held  on  the  1st  of  May  instant  to 
confer  with  the  directors  with  a  view  to  an 
agreement  being  arrived  at  on  matters  in 
dispute." 

The  balance-sheet  which  accompanied 
this  circular  shewed  a  loss,  and  the  direc- 
tors* report,  also  accompanying  it,  declared 
that  there  was  no  dividend.  These  are 
matters  intelligible  to,  and  likely  to  rouse 
attention  in  the  dullest  and  most  careless 
of  shareholders.  I  certainly,  therefore, 
feel  justified  in  saying  that  there  is  a 
prima  facie  case  that  every  shareholder 
knew  what  it  was  proposed  to  do.  I  do 
not  say  that  it  is  conclusive.  A  share- 
holder might  have  been  dangerously  ill 
during  the  whole  of  these  six  months,  so 
as  to  be  incapable  of  attending  to  busi- 
ness, and  other  exceptional  cases  might 
exist.  But  the  defendants  have  a  strong 
interest  in  proving  that  there  was  even 
one  shareholder  who  did  not  know  what 
was  going  to  be  considered,  or  who  after- 
wards disapproved  of  what  was  actaaUy 
done,  and  they  have  made  no  attempt  to 
prove  it. 

At  the  meeting  held  on  the  14th  of 
May,  1867,  a  resolution  was  come  to. 

The  sale  to  the  purchasers  of  the  com- 
pany*s  interest  in  th^  contracts  does 
of  necessity  involve  in  it  a  ratification  of 
those  contracts,  and  if  the  purchasers 
were  solvent  persons,  which,  at  all  events, 
they  wore  believed  to  be,  it  was  very 
much  for  the  interest  of  the  company 
that  such  a  sale  should  be  made.  I  am, 
therefore,  not  surprised  at  finding  that 
those  who  defend  the  action  have  been 
unable  to  find  a  single  shareholder  to  give 
evidence  that  he  did  not  assent  to  or,  even 
now,^  disapproves  of  that  sale.  I  draw  the 
inference  of  fact  that  each  individual  did 
assent  to  it. 

In  the  circular  letter  convening  the 
next  general  annual  meeting,  held  on  the 
24th  of  December,  1867,  among  the  agenda 
was  "  to  consider  and,  if  so  determined,  to 
sanction  a  contract  which  has  been  entered 
into  by  the  company  with  the  directors 
thereof  in  pursuance  of  a  resolution  passed 
at  the  last  annual  meeting,  held  on  the 
14th  of  May,  1867." 

At  this  meeting  a  formal  indenture  wis 
produced.  By  the  first  clause,  the  Ash- 
bury  Company  assigns  to  the  purchasers 
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all  benefits  which  the  company  has,  or  is 
supposed  to  have,  in  the  Belgian  railways, 
and  all  contracts,  and  the  benefits  of  all 
sub-contracts  that  have  been  made,  or 
expressed  to  be  made,  in  connection 
therewith.  And  by  the  sixth  clanse  the 
company  are  to  allow  their  name  to  be 
used  by  the  purchasers  either  as  plaintiff 
or  defendant. 

By  the  last  clause  it  is  agreed  that 
nothing  shall  preclude  the  company  from 
maintaining  that  such  contracts  are  ultra 
vires.  This  last  clause  may  bo  effectual 
as  between  the  company  and  the  pur- 
chasers, and  may,  therefore,  avail  the 
company  in  any  fature  proceedings  against 
them  for  breach  of  trust ;  but  it  cannot, 
in  my  opinion,  prevent  the  operation  of 
>  the  deed  as  a  ratification  of  the  contracts. 

I  think  that  it  is  not  competent  for  a 
person,  in  whose  name  a  contract  has  been 
made  without  authority,  to  sell  the  benefit 
and  advantage  of  that  contract,  and  to 
authorise  the  purchasers  to  sue  in  his 
name  in  order  to  obtain  that  benefit,  if 
the  contracts  should  prove  advantageous, 
and  at  the  same  time  to  reserve  power  to 
repudiate  the  contract  if  it  prove  a  losing 
contract. 

I  think  that  the  act  of  selling  the  contract 
is  an  unequivocal  act  of  election  to  ratify 
and  adopt  it,  and  that  election  being  once 
made  it  is  determined  for  ever. 

At  the  meeting  a  formal  resolution  was 
passed  that  the  seal  of  the  company  should 
be  affixed  to  this  indenture,  which  was 
accordingly  done. 

It  was  argued  before  us  that  all  this 
came  too  late,  because,  as  is  stated  in 
the  case,  early  in  May,  1866,  the  di- 
rectors of  the  company  repudiated  all 
further  performance  of  the  above  con- 
tracts, on  the  ground  that  they  were  ultra 
viresy  and  my  brother  Bramwell,  in  his 
judgment  below,  seems  to  adopt  this  view, 
as  he  says,  "  If  it  was  ratified  it  was 
between  December  5,  1865,  and  May, 
1866." 

I,  however,  do  not  agree  in  this.  I  think 
that  when  the  plaintiff  thus  had  notice 
firom  the  directors  that  they  had  exceeded 
their  authority  and  that  the  company 
were  not  bound,  the  plaintiff  might,  if  he 
pleased,  have  declared  himself  no  longer 
bound  ;  and  I  think  that  if  he  had  done 


so,  a   ratification  would  have  come  too 
late  to  bind  him. 

But  he  did  not  do  so  ;  and  as  long  as 
he  continued  insisting  on  the  contract  as 
a  binding  one,  the  company  might  adopt 
the  contract  if  for  their  benefit.  This,  I 
think,  is  clear  on  principle,  and  the  case 
of  Soamea  v.  Spencer  (27),  cited  in  the  ar- 
gument, is  an  authority  in  support  of  it. 

It  seems  to  me,  therefore,  that  in  this 
case  there  has,  in  fact,  been  a  complete 
and  deliberate  ratification  of  this  contract, 
under  the  seal  of  the  company,  affixed  to 
the  ratification  in  pursuance  of  the  reso- 
lutions of  two  successive  meetings  of  the 
company  convened  for  the  express  pur- 
pose ;  and  that,  as  a  fact,  there  is  no  share- 
holder in  a  position  to  object  to  that 
ratification,  every  one  either  having  pre- 
viously assented  to  that  ratification  or 
subsequently  approved  of  it. 

I  do  not  think  it  is  sufficiently  made 
out  that  there  was  any  ratification  before 
1867,  but  then  there  was  a  complete  one. 
I  have  only  further  to  observe  that  there 
is  a  technical  difficulty  as  to  binding  a 
body  corporate  at  law  otherwise  than  by 
its  seal.  I  should  require  further  con- 
sideration before  I  decided  that  a  ratifica- 
tion by  each  individual  of  the  whole 
shareholders,  even  at  law,  must  be  inope- 
mtivo  unless  declared  by  it  under  its  seal ; 
and  I  should  also  require  further  consi- 
deration before  I  decided  whether,  at  law, 
it  was  competent  for  the  corporation  to  set 
up  as  a  defence  that  the  seal  was  affixed 
without  the  assent  of  every  one  of  the 
shareholders ;  but  on  the  view  I  take  of 
the  facts  neither  question  arises  in  this 
case.  I  therefore  come  to  the  conclusion 
that  if,  in  any  case,  a  company  formed 
under  the  Companies  Act,  1862,  can  ratify 
a  contract  made  beyond  the  scope  of  the 
objects  for  which  it  is  formed,  this  com- 
pany has  done  so. 

If  this  view  of  the  facts  is  correct  it 
becomes  necessary  to  decide  the  question 
of  law,  namely,  whether  a  corporation 
constituted  under  the  Companies  Act, 
1862,  c^n,  even  under  seal,  bind  itself  in 
its  corporate  capacity,  by  a  contract  for 
objects  beyond  the  scope  of  those  specified 
in  its  memorandum  of  association  as  the 
objects  for  which  it  is  established.  My 
late  brother  Channel!,  in  his  judgment  in 
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the  case  below,  says — ''  In  some  of  the 
earlier  cases  qaoted  in  the  argument  in 
whicli  qnestions  were  discnssed  relating 
to  contracts  ultra  vires  of  the  companies 
making  them,  the  question  was  treated  as 
one  of  illegality.  Whatever  may  be  the 
case  with  regard  to  companies  which  have 
been  specially  incorporated  by  Parliament 
for  a  special  purpose,  and  which  use  the 
powers  so  obtained  for  other  purposes,  it 
seems  clearly  settled  by  the  more  recent 
authorities  that  in  the  case  of  companies 
such  as  that  in  the  present  case,  the  per- 
sons constituting  the  company,  that  is  to 
say,  the  shareholders,  may  bind  them- 
selves in  their  corporate  capacity,  by  their 
individual  assent  to  contracts  not  autho- 
rised by  the  memorandum  of  association 
or  other  like  instrument  by  which  the 
constitution  of  the  company  is  defined. 
The  objection  to  such  a  contract  is  not 
that  it  is  illegal  and  therefore  unenforce- 
able, but  simply  that  it  is  unauthorised 
by  the  body  whom  it  purports  to  bind.** 

The  more  recent  authorities  referred  to 
are,  I  presume,  the  three  cases  of  SpacJe- 
man  v.  Evans  (8),  Evans  v.  Smallcomhe 
(9),  and  Houldsworth  v.  Evans  (10),  de- 
cided in  the  House  of  Lords  in  1868,  and 
The  Phosphate  of  Lime  Company  v.  Green 
(7),  decided  in  the  Court  of  Common 
Pleas  in  1871. 

In  the  cases  in  the  House  of  Lords  the 
company  had  been  incorporated  under  the 
Act  7  &  8  Vict.  c.  110.  In  the  case  in  the 
Court  of  Common  Pleas  the  company  was 
incorporated  under  the  present  Act  of 
1862. 

It  is,  I  think,  too  much  to  say  that 
these  cases  clearly  settle  the  point.  In- 
stead of  saying  that  these  cases  clearly 
settle  that  the  law  is  as  my  brother  Chan- 
nell  says,  I  only  say  that  I  think  them 
authorities  to  that  efiect,  and  that  I  think 
such  is  the  law.  With  this  slight  altera- 
tion I  agree  entirely  with  what  is  above 
quoted. 

I  do  not  entertain  any  doubt  that  if,  on 
the  true  construction  of  a  statute  creating 
a  corporation,  it  appears  to  be  the  inten- 
tion of  the  Legislature,  expressed  or  im- 
plied, that  the  corporation  shall  not  enter 
into  a  particular  contract,  every  Court, 
whether  of  law  or  equity,  is  bound  to 
treat  a  contract  entered  into  contrary  to 


the  enactment  as  illegal,  and  therefore 
wholly  void ;  and  to  hold  that  a  contract 
wholly  void  cannot  be  ratified. 

But  it  is  of  great  importance  wben  we 
come  to  construe  a  statute  creating  a 
corporation  to  consider  what  would  be 
the  incidents  at  common  law  conferred 
on  a  corporation  created  by  a  charter. 

The  leading  authority  on  this  subject 
is  the  case  of  Sutton's  Hospital  (30).  There 
were  many  points  raised  in  that  case. 
Those  which  I  think  material  to  the  pre- 
sent point  arose  on  a  part  of  the  charter 
set  out  in  the  special  verdict  (31),  by 
which  the  king  incorporated  the  first  go- 
vemors  of  the  Charterhouse,  and  expressly 
provided,  first,  that  they  shonld  have 
power  to  purchase,  &c.,  take  as  well  goods, 
chattels,  &c.,  as  lands ;  secondly,  to  sue 
and  be  sued ;  thirdly,  to  have  a  common 
seal, "  whereby  the  same  corporation  shall 
or  may  seal  any  manner/ of  instrument 
touching  the  said  corporation  and  the 
manor,  lands,  &c.,  thereto  belonging,  or 
in  anywise  touching  or  concerning  the 
same.    Nevertheless,  it  is  our  true  intent 
and  meaning  that  the  said  goyemors  for 
the  time  being  and  their  successors,  nor 
any  of  them,   shall  do,  or  snfier  to  be 
done,  at  any  time  hereafter,  any  act  or 
thing  whereby  or  by  means  wbereof  any 
of  the  manors,  <fec.,  of  the  said  incorpo- 
ration or  any  estate,  Ac,  shall  be  con- 
veyed, <fec.,  to  any  other  whatsoever  con- 
trary to  the  true  meaning  hereof,  other 
than  by  such  leases  as  are  hereafter  men- 
tioned, and  that  in  such  manner  and  form 
as  is  hereinafter  expressed,  and  not  other- 
wise.'*  The  king,  therefore,  by  this  char- 
ter not  only  did  not  in  express  terms  give 
a  power  of  alienation,  but  by  express  nega- 
tive words  forbade  any  alienation  except 
by  lease.  But  the  resolution  of  the  Court, 
as  reported  by  Coke,  30  b,   was    that 
"  when  a  corporation  is  duly  created  all 
other  incidents  are  tacite  annexed   .    .    . 
and,  therefore,  divers  clauses  subsequent 
in  the  charter  are  not  of  necessity,  but 
only  declaratory,  and  might  well  have 
been  left  out.     As,  first,  by  tbe  same,  to 
have  authority,  ability  and    capacity  to 
purchase,  but  no  clause  is  added  that 

(30)  10  Co.  Rep.  1. 

(31)  10  Co.  Rep.  10  b. 
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they  may  alien,  &o.,  and  it  need  not,  for 
it  is  incidental ;  secondly,  to  sue  and 
be  sued,  implead  and  be  impleaded ; 
thirdly,  to  have  a  seal,  &c.,  that  is  also 
declaratory,  for  when  they  are  incorpo- 
rated they  may  make  or  use  what  seal  they 
will ;  fourthly,  to  restrain  them  from  alien- 
ing or  demising,  but  in  a  certain  form ; 
that  is  an  ordinance  testifying  the  king's 
desire,  but  it  is  but  a  precept  and  doth 
not  bind  in  law." 

This  seems  to  me  an  express  authority 
that  at  common  law  it  is  an  incident  to 
a  corporation  to  use  its  common  seal  for 
the  purpose  of  binding  itself  to  anything 
to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as 
a  natural  person  might  deal  with  his 
own.  And  further,  that  an  attempt  to 
forbid  this  on  the  part  of  the  king,  even 
by  express  negative  words,  does  not  bind 
at  law.  Nor  am  I  aware  of  any  autho- 
rity in  conflict  with  this  case. 

If  there  are  conditions  contained  in  the 
charter  that  the  corporation  shall  not  do 
particular  things,  and  these  things  are 
nevertheless  done,  it  gives  ground  for  a 
proceeding  by  sd,  fa,  in  the  name  of  the 
Crown  to  repeal  the  letters  patent  creating 
the  corporation.  See  The  Queen  v.  The 
Eastern  Archipelago  Company  (32).  But  if 
the  Crown  take  no  such  steps,  it  does 
not,  as  I  conceive,  lie  in  the  mouth  either 
of  the  corporation,  or  of  the  person  who 
has  contracted  with  it,  to  say  that  the 
contract  into  which  they  have  entered 
was  void  as  beyond  the  capacity  of  the 
corporation. 

I  am  aware  of  no  decision  by  which  a 
corporation  at  conmion  law  has  been  per- 
mitted to  do  so.  I  take  it  that  the  true 
rule  of  law  is,  that  a  corporation  at  com- 
mon law  has,  as  an  incident  given  by  law, 
the  same  power  to  contract,  and  subject 
to  the  same  restrictions,  that  a  natural 
person  has.  And  this  is  important  when 
we  come  to  construe  the  statutes  creating 
a  corporation.  For  if  it  were  true  that 
a  corporation  at  common  law  has  a  capa- 
city to  contract  to  the  extent  given  it  by 
the  instrument  creating  it,  and  no  far- 
ther, the  question  would  be — Does  the 

(32)  2  K  &  B.  857 ;  8.  c.  22  Law  J.  Hep.  (ir.s.) 
OB.  19e. 


statute  creating  the  corporation,  by  ex- 
press provision,  or  by  necessary  imphca- 
tion,  shew  an  intention  in  the  Legisla- 
ture to  confer  upon  this  corporation  capa- 
city to  make  the  contract?  But  if  a 
body  corporate  has,  as  incident  to  it,  a 
general  capacity  to  contract,  the  question 
is — Does  the  statute  creating  the  corpo- 
ration, by  express  provision,  or  necessary 
implication,  shew  an  intention  in  the 
Legislature  to  prohibit,  and  so  avoid  the 
making  of,  a  contract  of  this  particular 
kind? 

I  think  this  is  the  real  question,  and 
for  that  I  refer  to  the  judgment  of  Parke, 
B.,  in  The  South  Yorkshire  Railway  Com' 
pany  v.  The  Great  Northern  Railway  Gom^ 
pany  (33),  and  the  various  other  cases 
cited  by  my  late  brother  Willes  and  my- 
self in  Taylor  v.  The  Ghichester  and  MuL- 
hurst  Railway  Gompany  (22). 

And  when  we  are  construing  a  statute 
creating  and  regulating  a  corporation,  it 
is  right  to  bear  in  mind  that,  as  Lord 
Coke  says,  "  It  is  a  maxim  in  the  common 
law  that  a  statute  made  in  the  affirmative, 
withoat  any  negative  expressed  or  implied, 
doth  not  take  away  the  common  law : " 
2  Inst.  200.  Affirmative  words  may,  no 
doubt,  bo  used  so  as  to  imply  a  tiega- 
tive  (see  Plowden,  Com.  113),  but  I  take 
it  the  general  principle  is  that  thus  laid 
down  by  Cresswell,  J.,  in  The  Eastern 
Archipelago  Gompany  v.  The  Queen  (34) : 
"That  to  make  the  words  giving  an  ex- 
press liberty  or  right  have  the  effect  of 
controlling  or  limiting  that  which  would 
otherwise  exist,  they  must  be  very  plain.*' 

I  now  come  to  consider  the  construc- 
tion of  the  Act  of  1862,  under  which  the 
present  company  is  formed.  The  sec- 
tions of  the  Act  of  1862  bearing  on  the 
present  case  seem  to  me  to  be  only  sec- 
tions 6,  8,  9, 10  and  12. 

By  section  6  of  the  Act  of  1862,  any 
seven  persons  may,  by  subscribing  their 
names  to  a  memorandum  of  association, 
and  otherwise  complying  with  the  requi- 
sitions of  this  Act  in  respect  of  registra- 
tion, form  an  incorporated  company  with 
or  without  limited  liability. 

(33)  9  Exch.  Bep.  55»  84  ;  b.  c.  22  Law  J.  Bep. 
(n.8.)  Exch.  306. 

(34)  2  £.  &  B.  888 ;  8.  c.  23  Law  J.  Bep.  (k.s.) 
Q.B.  82. 
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Sections  8,  9  and  10  provide  that  the 
memorandum  of  association  shall  contain 
the  objects  for  which  the  proposed  com- 
pany is  to  be  established. 

Section  12  provides  that  the  company 
may  make  certain  specified  alterations  in 
the  memorandum  of  association,  not  in- 
cluding a  change  in  the  objects  for  which 
the  company  in  to  be  established,  and 
then,  in  express  negative  words,  provides 
that,  "  save  as  aforesaid,  no  alteration 
shall  be  made  in  the  conditions  contained 
in  the  memorandum  of  association." 

The  objects  of  the  proposed  company 
must,  therefore,  always  remain  the  same ; 
and  that  has,  I  think,  two  important 
eflfects.  First.  I  think  that  if  the  com- 
pany, as  a  body,  propose  to  do  anything 
beyond  these  objects,  any  one  dissentient 
shareholder  (who  has  not  precluded  him- 
self from  doing  so)  may  prevent  it  from 
doing  so. 

Secondly.  No  person  can  be  entitled  to 
fix  the  company,  with  a  contract  made  by 
the  board  for  any  purpose  beyond  those 
objects,  on  the  ground  that  the  board  had 
an  ostensible  or  apparent  authority  to 
make  contracts  of  that  kind,  but  must, 
in  order  to  fix  the  company,  at  least  prove 
an  actual  authority  given  to  the  board  to 
make  the  particular  contract  he  seeks  to 
enforce. 

Now,  if  I  thought  that  it  was  at  com- 
mon law  an  incident  to  a  corporation  that 
its  capacity  should  bo  limited  to  the  ex- 
tent conferred  on  it  by  the  instrument 
creating  it,  I  should  agree  that  the  capa- 
city of  a  company  incorporated  under 
the  Act  of  1862  was  limited  to  the  ob- 
jects in  the  memorandum  of  association. 
But  if  I  am  right  in  the  opinion  which 
I  have  already  expressed,  that  the  gene- 
ral power  of  contracting  is  an  incident  to 
a  corporation  which  it  requires  an  indica- 
tion of  intention  in  the  Legislature  to 
take  away,  I  see  no  such  indication  here. 
There  are  not  even  affirmative  words, 
those  used  in  section  25  of  7  &  8  Vict. 
c.  110,  to  which  I  shall  now  refer,  having 
been  (I  presume  advisedly)  not  repeated. 

The  7  &  8  Vict.  c.  110.  s.  25,  enacts 
that  from  the  date  of  the  certificate  the 
shareholders  shall  be  incorporated  "by 
the  name  of  the  company  as  set  forth  in 
the  deed  of  settlement,  and  for  the  pur- 


pose of  carrying  on  the  trade  or  business 
for  which  the  company  was  formed,  but 
only  a,ccording  to  the  provisions  of  this 
Act  and  of  such  deed  as  aforesaid."  And 
then  express  powers  are  given  to  the 
company  to  enter  into  contracts  for  any 
"  necessary  purpose  of  the  company." 

I  think  if  the  question  was  whether 
the  Legislature  had  conferred  on  a  cor- 
poration created  under  this  Act  capacity 
to  enter  into  contracts  beyond  the  pro- 
visions of  the  deed,  there  could  be  only 
one  answer.  The  Legislature  did  not 
confer  such  capacity. 

But  if  the  question  be,  as  I  apprehend 
it  is,  whether  the  Legislature  bave  indi- 
cated an  intention  to  take  away  the  power 
of  contracting  which  at  common  law 
would  be  incident  to  a  body  corporate, 
and  not  merely  to  limit  the  authority  of 
the  managing  body  and  the  majority  of 
the  shareholders  to  bind  the  minority, 
but  also  to  prohibit  and  make  illegal  con- 
tracts made  by  the  body  copporate  in  such 
a  manner  that  they  would  be  binding  on 
the  body  if  incorporated  at  common  law,  I 
think  the  answer  should  be  the  other  way. 
There  certainly  is  ground  for  suspecting 
that  the  person  who  framed  the  Act  7^8 
Vict.  c.  110,  thought  that  the  corporation 
would  have  no  other  powers  than  those 
thus  expressly  given  to  it,  and  perhaps 
meant  to  restrict  its  powers  accordingly, 
but  when  we  remember  the  canon  of  con- 
struction that  affirmative  words  do  not 
take  away  the  common  law  right,  I  think 
he  has  not  nsed  words  sufficient  to  effect 
such  a  purpose.  It  would  be  different  if 
negative  words  had  been  used,  and  it  had 
been  said  that  the  company  should  not  do 
any  other  acts  than  those  necessary  for 
the  purpose  for  which  it  is  formed. 

The  two  Acts,  7  &  8  Vict.  e.  110,  and 
the  Act  of  1862,  are  so  much  in  jJori  wia- 
ieria  that  if  it  had  been  settled  by  judi- 
cial construction  that  a  company  under 
the  7  &  8  Vict.  c.  110,  was  forbidden  to 
make  any  contract  for  objects  beyond 
those  specified  in  the  deed,  I  should  en- 
deavour to  put  the  same  construction  on 
the  Act  of  1862,  unless  the  change  in  the 
language  shewed  an  intention  in  the 
Legislature  to  alter  the  law. 

There  are  many  dicta  in  Courts  of 
Equity  worthy  of  great  respect  which 
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indicate  an  opinion  not  only  that  Bach 
acts  are  beyond  the  authority  of  the 
board,  or  even  of  a  majority  of  the  share- 
holders, but  also  that  they  are  beyond 
the  capacity  of  the  company  though 
unanimous. 

These  are  worthy  of  great  attention ; 
but  I  can  find  no  case  in  which  it  has 
been  decided  that  a  contract  so  made  or 
ratified  by  the  whole  company  that  it 
would  have  bound  the  company  in  its 
corporate  capacity  (but  for  the  provisions 
of  the  statute),  has,  cither  at  law  or  in 
equity,  been  held  void  on  account  of  the 
provisions  of  that  Act.  And  I  think  that 
the  three  cases  already  referred  to  of 
Spachnan  v.  Evans  (8),  Evans  v.  SmalU 
combe  (9),  and  Houldsworth  v.  Evans  (10), 
all  decided  in  the  House  of  Lords,  are  at 
least  authorities  for  the  contrary  doc- 
trine. 

The  question  in  all  three  cases  was, 
whether  a  person  who  had  many  years 
ago  de  facto  retired  from  the  company 
under  an  arrangement  made  with  the 
directors  was  still  a  shareholder  in  point 
of  law,  and  therefore  ought  to  be  put  on 
the  list  of  contributories. 

In  all  three  cases  it  was  agreed  that  it 
was  beyond  tlie  competence  of  the  board 
of  directors,  or  even  of  a  majority  of  the 
shareholders,  to  allow  such  a  retu*ement. 
In  8packman*s  Case  (8)  the  majority  of 
the  Lords,  Lords  Cranworth,  Chelmsford 
and  Colonsay,  thought  it  not  proved  that 
the  whole  body  of  shareholders  had  rati- 
fied  the  arrangement  under  which  Spack- 
man  went  out,  and  consequently  he  was 
retained  on  the  list  of  contributories. 
Lord  St.  Leonards  and  Lord  Romilly 
dissenting. 

In  Sniallcoinbe's  Case  (9)  the  majority 
of  the  Lords,  Lord  Cairns  and  Lord  Cran- 
worth, thought  it  was  sufficiently  proved 
that  all  the  shareholders  had  ratified  the 
arrangement  under  which  Mr.  Small- 
combe  went  out,  and  consequently  he 
was  removed  from  the  list  of  contribu- 
tories. Lord  Chelmsford  dissenting. 

In  Houldsworth  v.  Evans  (10)  the  ma- 
jority of  the  Lords  (Lord  Cairns  and 
Lord  Chelmsford)  thought  it  not  suffi- 
ciently proved  that  the  arrangement  un- 
der which  he  retired  was  brought  to  the 
notice  of  all  the  shareholders,  and  conse* 


quently  he  was  retained  on  the  list  of  con- 
tributories, Lord  Cranworth  dissenting. 

The  differences  of  opinion,  though 
chiefly  on  the  questions  of  fact,  were 
sufficient  to  secure  that  the  cases  should 
be  very  carefully  considered,  and  con- 
sequently all  that  is  said  in  them  is  of 
high  authority. 

In  the  first  of  the  cases,  SpacJcnian  v. 
Evans  (8),  all  the  Lords  who  formed  the 
majority  based  their  decisions  on  the  ab- 
sence of  satisfactory  proof  that  the  ar- 
rangement was  ratified  by  all  the  share- 
holders. Lord  Cranworth  says,  p.  190: 
"  The  act  of  the  directors  in  cancelling 
the  shares  of  the  appellant,  though  not 
warranted  by  the  deed  of  settlement, 
would  be  valid  if  it  was  either  previously 
authorised  or  subsequently  ratified  by  all 
the  shareholders."  And  at  p.  194  he  says : 
"  Looking  at  all  which  was  thus  done,  I 
should  certainly  hold  that  the  conduct  of 
the  continuing  shareholders  amounted  to 
a  ratification  of  the  illegal  or  irregular 
acts  of  the  directors,  provided  it  be  clear 
that  the  shareholders  knew  that  they 
were  illegal  or  irregular,  that  is,  knew 
that  they  were  acts  not  authorised  by  the 
deed  and  not  done  in  pursuance  of  the 
notice  given  to  every  shareholder  by  the 
circular  of  the  4th  of  November,  1848." 

It  certainly  seems  to  me  that  when 
using  this  language  Lord  Cranworth  had 
in  his  mind  the  words  of  the  25th  section 
of  7  &  8  Vict.  c.  110,  previously  quoted, 
and  meant  to  express  an  opinion  that  the 
acts  of  the  directors  not  authorised  by 
the  provisions  of  the  deed  were  illegal 
in  them,  but  were  capable  of  ratification 
by  the  corporation.  Lord  Chelmsford 
also  says,  p.  234 :  "  It  is  quite  clear  that 
to  render  valid  an  act  of  the  directors  of 
the  company  which  is  ultra  vires  the  ac- 
quiescence of  the  shareholders  must  bo 
of  the  same  extent  as  the  consent  which 
would  have  given  validity  from  the  first, 
viz.,  the  acquiescence  of  each  and  every 
member  of  the  company." 

Lord  Colonsay  also  dwells  on  the  ab* 
sence  of  proof  of  knowledge  on  the  part 
of  the  shareholders,  though  I  do  not 
think  his  language  indicates  so  strongly 
that  he  thought  that  this  if  proved  would 
have  been  decisive  in  Spackman's  favour. 

In  the  subsequent  case  of  Evans  y. 
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SmdUcombe  (d)  Lord  Cairns  says,  speak* 
ing  of  Spctckman  v.  Evans  (8)  :  "  I  appre- 
hend I  am  correct  in  stating  that  it  was 
the  opinion  of  the  majority  of  your  Lord- 
ships in  that  case ;  indeed,  I  think  it  was 
the  opinion  of  all  your  Lordships  who 
were  present,  that  looking  to  that  arrange- 
ment, which  has  been  called  throughout  in 
this  case  the  Chippenham  arrangement,  it 
would  have  been  competent  for  any  share- 
holder in  the  company  to  object  within  a 
reasonable  time  to  that  arrangement,  that 
the  arrangement  was  one  which  was  ultra 
vires  of  the  directors,  and  which,  if  sup- 
ported at  all,  could  only  be  supported  by 
reason  of  the  consent  or  acquiescence  of 
all  the  shareholders  in  the  company,  or  by 
the  proof  of  such  a  state  of  facts  as  would 
lead  to  the  reasonable  inference  that  there 
had  been  that  consent  or  that  acquies- 
cence." 

These  cases,  decided  in  the  House  of 
Lords,  are  binding  on  us  as  far  as  they  go. 
I  agree  that  they  do  not  precisely  decide 
the  very  question  before  us.  In  the  first 
place,  they  were  decisions  as  to  a  com- 
pany incorporated  under  7  <fc  8  Vict. 
c.  110,  which  difiers  in  its  language  from 
the  Act  of  1862.  It  seems  to  mo  that 
the  difference  in  the  wording  of  tho  two 
Acts  is  such  that  it  is  more  plausible  to 
say  that  the  7  &  8  Vict.  c.  110,  is  prohibi- 
tive, than  to  say  that  the  Act  of  1862  is 
so.  In  the  next  place,  the  question  raised 
was,  whether  a  particular  person  was  to 
be  inserted  on  tho  list  of  contributories, 
which,  as  pointed  out  by  Lord  St. 
Leonards,  is  an  equitable  question,  and 
in  a  Court  of  Equity  the  distinction  be- 
tween the  body  corporate  and  tho  whole 
of  the  individuals  who,  in  the  aggregate, 
form  that  body  corporate,  is  not  so  im- 
portant as  in  a  Court  of  law.  The  pre- 
sent question  is  a  purely  legal  one,  viz., 
whether  the  body  corporate  is  bound  by 
this  contract.  But  I  take  it  that  the  ques- 
tion— whether  the  statute  7  &  8  Vict, 
c.  110,  rendered  a  proceeding  beyond  the 
provisions  of  the  deed  illegal,  that  is, 
malum  prohihitujiiy  is  the  same  in  equity 
as  at  law.  The  act,  illegal  in  that  sense, 
could  no  more  be  adopted  and  set  up  in 
equity  than  at  law ;  and  I  therefore  ap- 
prehend these  cases  do  decide  conclu- 
sively that  an  arrangement  such  as  that 


come  to  in  Evam  ▼.  8f}uMeomb6  (9)  was 
not  forbidden  by  the  statute  7  d?  8  Vict, 
c.  110. 

It  was  argaed  by  the  counsel  for  the 
defendants  before  us  that  the  object  there 
was  to  enable  one  of  the  partners  to  re- 
tire, which  miffht  have  been  done  con- 
sistently with  the  provisions  of  the  deed 
in  some  other  way ;  and  perhaps  that  it 
fell  within  the  general  power  given  to 
companies  in  the  twelfUi  sub-section  of 
section  25,  viz.,  "to  perform  all  other 
Acts  necessary  for  carrying  into  effect 
the  purposes  of  such  company,  and  in  all 
respects  as  other  partnerships  are  entitled 
to  do."  Lord  Bomilly,  who  was  one  of 
the  dissentient  minority  in  Spackman  y. 
Evajis  (8),  says :  **  Of  course,  if  this  com- 
pany had  bought  mines,  or  entered  into 
a  contract  to  sot  up  a  steam-packet  busi- 
ness, this  would  have  been  simply  void, 
and  would  not  have  bound  tho  company 
or  any  one,  because  they  could  do  nouiing 
that  was  beyond  the  objects  of  the  com- 
pany ; "  which  may  be  construed  as  indi- 
cating that  he  had  some  such  distinction 
in  his  mind.  I  think,  however,  when 
looked  at  with  the  context^  he  must  be 
understood  as  merely  saying  that  the  ar- 
rangement was  voidable,  not  void,  stand- 
ing good  till  some  one  entitled  to  do  so 
took  steps  to  avoid  it,  whilst  such  an  act 
as  he  supposed  would  be  void  till  affirma- 
tively ratified.  With  this  exception  I 
have  looked  through  the  opinions  do- 
livered  in  the  House  of  Lonls  without 
finding  anything  to  indicate  that  such  a 
distinction  was  in  the  mind  of  any  one  o: 
the  noble  and  learned  Lords ;  and  I  think 
that  we  should  hardly  be  following  ou 
the  ratio  decidendi  of  the  majority  of  th 
House  of  Lords  if  we  acted  on  such 
distinction. 


I  do  not  think  we  can  properly  entei  ^ 
on   tho   consideration  of  what  it  wouldKb*-'^ 


have  been  politic  in  tho  Legislature 
enact.     If  we  could  do  so,  I  think  muc 
might  be  said  on  both  sides. 

I  am  impressed  with  tho  hardship 
incoming  shareholders,  who,   it  is  said^ 
have  a  right  to  believe  that  the  com 
is  carrying  on  the  business  for  which  i 
is  formed  and  no  other.    And  though,  ol 
course,  if  the  property  of  the  companj 
has  been  already  squandered  on  unautho— — ' 
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rised  transactions  or  embezzled,  the  in- 
coming shareholder  must  bear  that  loss ; 
yet  it  is  hard  on  him  to  be  made  liable  to 
a  contract  beyond  the  objects  of  the  com- 
pany, even  though  that  contract  mnst  by 
supposition  have  been  ratified  by  the  out- 
going shareholders  through  whom  he 
derives  title. 

On  the  other  hand,  it  may  ofben  happen 
that  when  the  shareholders  first  learn  that 
the  unauthorised  contract  has  been  made, 
their  capital  may  be  already  so  inextri- 
cably engaged  in  it  that  to  stop  the  con- 
tract would  be  certain  ruin,  and  to  go  on 
would  give  a  very  fair  prospect  of  extri- 
cating themselves  without  much  loss, 
perhaps  with  profit. 

And  the  recent  cases  in  the  House  of 
Lords  shew  what  very  great  hardships 
may  fall  on  third  persons  if  a  transaction 
is  always  to  be  held  void,  though  ratified 
by  the  whole  shareholders. 

And  I  do  not  see  any  risk  of  a  company 
practically  carrying  on  business  for  other 
objects  than  those  named  in  the  memo- 
randum. 

The  difficulty  of  obtaining  the  assent  of 
all  shareholders,  and  of  proving  that  it 
had  been  obtained,  is  so  great  that  no  sen- 
sible man  would  trust  to  that  and  deal 
with  the  company  on  those  terms. 

But  I  do  not  think  that  we  can  ask 
what  ought  to  have  been  enacted  by  the 
L^islature.  Our  duty  is  to  declare  what 
has  been  actually  enacted. 

And  I  think,  for  the  reasons  I  have 
above  given,  that  in  this  case  the  unani- 
mous shareholders  have  in  &ct  assented 
to  the  ratification  under  the  seal  of  the 
company  of  this  contract ;  and  that  such 
a  ratification,  at  all  events,  makes  the 
contract  binding  on  the  company  in  its 
corporate  capacity.  I  think,  therefore, 
that  the  judgment  of  the  Court  below 
should  be  affirmed. 

My  brothers  Brett  and  Grove  agree  in 
this  judgment.  And '  as  this  Court  is 
equally  divided,  the  judgment  appealed 
against  must  be  affirmed; 

AsoHiBALD,  J.  (35) — This  is  an  action 
by  the  plaintiff,  as  surviving  partner  in 

(86)  KeaUng,  J.,  and  Qiiaiii»  J.,  concarred  in 
tluB  judgment. 

Nbw  Sbbibs,  43.— £xcheq. 


the  firm  of  Biche  Brothers,  railway  con- 
tractors, domiciled  at  Brussels,  to  recover 
from  the  defendants  damages  for  the 
breach  of  certain  contracts  of  the  30th 
of  January  and  the  14th  of  October, 
1865. 

The  case  comes  before  us  on  error  from 
the  Court  of  Exchequer.  The  hcta  are 
set  out  in  a  Special  Case  and  appendix,  the 
Court  having  power  to  draw  inferences  of 
fact ;  and  the  question  submitted  is,  whe- 
ther the  plaintiff  is  entitled  to  recover  any 
damages  from  the  defendants  P  The  judg- 
ment of  the  Court  below  was  in  favour  of 
the  plaintiff,  the  majority  of  the  Court 
being  of  opinion  that  the  question  should 
be  answered  in  the  affirmative. 

[The  learned  Judge  then  narrated  the 
facts  as  set  forth,  <mte,  p.  177,  and  said]— 

1  have  thought  it  expedient  to  state 
thus  fully  the  circumstances  under  which 
these  contracts  were  entered  into,  as  they 
are  found,  or  are  to  be  inferred  from  the 
facts  stated  in  the  Special  Case,  and  the 
substance  of  such  of  their  provisions  as 
are  important,  because  the  manner  in 
which  the  contracts  are  connected  may 
have  a  material  bearing  upon  the  ques- 
tion how  far,  if  not  originally  binding  on 
the  Ashbury  Company,  they  have  been 
rendered  so  by  the  subsequent  conduct  of 
the  shareholders — [His  Lordship  then 
proceeded  as  follows] — 

Under  these]  circumstances  it  was  con- 
tended before  us,  on  behalf  of  the  defend- 
ants, first,  that  the  contracts  with  the 
plaintiff  were  idtra  vires  of  the  directors 
of  the  Ashbury  Company ;  secondly,  that 
they  were  incapable  of  ratification  by  the 
shareholders,  so  as  to  render  them  binding 
on  the  company  in  its  corporate  charac- 
ter ;  thirdly,  that,  if  not  incapable  of  ra- 
tification, they  were  not,  in  fact,  ratified 
and  rendered  binding. 

As  regards  the  first  of  these  conten- 
tions, we  intimated  during  the  argument 
our  opinion  that  the  Belgian  contracts  were 
in  excess  of  the  powers  of  the  directors, 
and  beyond  the  scope  of  the  memorandum 
of  association — Taylor  v.  T/ie  Chichester 
cmdMidhurst  Railway  Company  (22).  I 
agree  entirely  with  my  brother  Bramwell 
in  his  observations  on  the  language  of  the 
memorandum  of  association  to  the  effect 
that  the  words  ''  carry  on  the  business  of 
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mechanical  engineers  and  general  con- 
tractors "  cannot  be  held  to  authorise 
generallj  the  making  of  any  contract 
whatever.  They  must,  having  regard  to 
the  context,  be  restrained  to  contracts  for 
the  execution  by  the  company,  or  their 
servants,  or  agents,  of  mechanical  engi- 
neering works,  or  other  like  works,  and 
cannot  be  extended  to  such  contracts  as 
those  in  question. 

The  history  of  the  formation  of  the 
company,  though  perhaps  not  admissible 
for  the  purpose  of  construing  the  memo- 
randum, shews  that  such  contracts  were 
never  contemplated ;    for    the  business 

Purchased,  which  had  been  carried  on  by 
[r.  John  Ashbury  at  Openshaw  and 
Ardwick,  had  never  been  extended  to  the 
construction  of  railways,  or  to  agreements 
of  a  "  financing  "  description. 

As  regards  the  second  point,  namely, 
that  the  contracts  were  incapable  of  rati- 
fication by  the  shareholders  so  as  to  ren- 
der them  binding  on  the  company  in  its 
corporate  character,  it  was  argued  on  be- 
half of  the  defendants  that  the  contracts 
in  question  were  so  entirely  beyond  the 
competency  of  the  company,  that  if  every 
shareholder  had  agreed  to  them,  and  the 
corporate  seal  had  been  affixed  to  them, 
they  would  nevertheless  have  been  inva- 
lid, and  this  was  said  to  result  from  the 
true  construction  and  effect  of  the  Com- 
panies Act,  1862,  under  which  the  com- 
pany was  constituted.  In  support  of  this 
proposition  it  was  contended  that  the  con- 
tracts in  question  being  beyond  the  scope 
of  the  memorandum  of  association  were  im- 
pliedly forbidden  by  the  provisions  of  the 
4th,  8th  and  12th  sections  of  the  Act ; 
that  although  within  certain  limits  pro- 
vision is,  by  the  conjoint  effect  of  sections 
12,  13  and  50,  made  for  changes  or  modi- 
fications of  the  conditions  contained  in 
the  memorandum  of  association  in  pursu- 
ance of  a  special  resolution,  yet  that  the 
power  to  change  or  modify  the  condi- 
tions of  the  memorandum  is  limited  to 
the  increase  or  the  consolidation  of  the 
capital,  or  its  division  into  shares  or  its 
conversion  into  paid-up  shares  or  stock, 
or  by  section  13  to  a  change,  with  the 
approval  of  the  Board  of  Trade,  of  the 
name  of  the  company  ;  and  that  the  fourth 
of  the  company*s  articles  of  association, 


therefore,  in  so  far  as  it  impliedly  autho- 
rised an  extension  of  the  business  of  the 
company  by  a  special  resolution,  was  at 
variance  with  the  express  provisions  and 
spirit  of  the  Act  and  wholly  nugatory ; 
and  that  it  was  impossible  by  any  such 
resolution  to  enlarge  the  corporate  capa- 
city of  the  company  so  as  to  embrace  such 
contracts  as  those  m  question. 

It  was  not  denied  that  if  the  corpo- 
rate capacity  of  the  company  could  be 
extended  by  such  a  resolution,  then  that 
contracts,  which  would  have  been  regular 
and  binding  if  such  a  resolution  had  been 
passed,  might  be  subsequently  sanctioned 
and  ratified  by  all  the  shareholders  if 
entered  into  by  the  directors  without 
having  previously  obtained  the  requisite 
authority. 

But  on  the  ground  that  the  corporate 
capacity  of  the  company  was  incapable  of 
such  extension,  it  was  sought  to  distin- 
guish this  case  from  those  of  Spaekman 
V.  Eva/na  (8),  Evans  y,  SmcUlcotnbe  (9), 
and  Houldsworth  v.  JEvans  (10),  in  all  of 
which  it  was  taken  for  granted  that  the 
contracts  then  in  question  might,  al- 
though vUra  vires  of  the  directors,  have 
been  ratified  with  the  assent  of  all  the 
shareholders,  the  company  in  those  cases 
having  been  established  under  a  different 
Act,  viz.,  the  7  &  8  Vict.  c.  110,  and  the 
contracts  impeached  not  having  been 
either  expressly  or  impliedly  prohibited 
by  the  conditions  on  which  the  company 
was  originally  constituted. 

Mr.  W atkin  Williams  also,  upon  this 
point,  adopted  as  part  of  Ids  argument 
the  following  passage  from  Lindley  an  the 
Law  of  Partnership^  vol.  i.  p.  262 — "  With 
respect  to  those  acts  which  directors  have 
no  power  to  do  at  all,  it  must  be  borne 
in  mind  that  corporations  have  no  greater 
capacity  than  is  conferred  upon  them  by 
their  constitution.  They  exist  for  cer- 
tain purposes  more  or  less  well  defined 
in  the  instrument  incorporating  them, 
but  they  exist  for  no  other  purposes,  and 
a  corporation  created  for  one  purpose 
cannot  lawfully  do  anything  which  is 
foreign  to  the  purpose  for  which  alone 
it  was  created.  If,  therefore,  it  can  he 
predicated  of  any  contract  entered  into 
Dy  or  on  behalf  of  a  body  corporate  that 
subh  contract  is  tMra  vires^  i.e.  one  into 
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which  the  corporation,  even  with  the 
assent  of  all  its  members,  cannot  legally 
enter,  such  contract  must  necessarily  be 

invalid There   is   an   important 

difference  between  incorporated  and  un- 
incorporated companies,  for  whilst  it  is 
competent  for  all  the  shareholders  of  an 
unincorporated  company  to  depart  from 
the  agreement  entered  into  by  each  with 
the  others,  it  is  not  competent  for  all  the 
shareholders  of  a  company  incorporated 
by  charter  or  statute  to  do  anything 
contrary  thereto;  nor  can  a  corporate 
body  be  estopped  by  deed  or  otherwise 
from  shewing  that  it  could  have  had  no 
power  to  do  that  which  it  purports  to 
have  done." 

It  was  argued  also  that  the  case 
of  The  Phosphate  of  hinie  Company 
v«  Chreen  (7),  in  which  it  was  held  (the 
company  having  been  constituted  under 
the  Companies  Act,  1862)  that  arrange- 
ments made  by  the  directors  of  a  company 
which  were  expressly  forbidden  by  the 
articles  of  association,  and  therefore 
uUra  vires,  might  be  rendered  binding 
by  the  subsequent  assent  and  acquies- 
cence of  all  the  shareholders,  was  dis- 
tinguishable from  the  present  one  on  the 
ground,  that  what  was  there  done  was 
merely  in  contravention  of  the  articles 
of  association,  but  not  inconsistent  with 
the  conditions  of  the  memorandum,  there 
being  power  under  section  50  of  the  Com- 
panies Act,  1862,  to  alter  the  articles  to 
an  extent  not  permitted  as  to  the  me- 
morandum by  means  of  a  special  resolu- 
tion ;  and  that  what  was  done  therefore 
was  within  the  competency  of  the  com- 
pany, though  done  irregularly. 

On  the  other  hand,  it  was  contended 
on  behalf  of  the  plaintiff,  that  the  memo- 
randum of  association  and  the  articles 
must  be  read  together,  and  that  the  state- 
ment in  the  former  of  the  objects  of  the 
company  mast  be  qualified  by  article  4, 
giving  power  by  means  of  a  special  re- 
solution to  extend  the  company's  business 
to  other  objects  and  purposes  than  those 
described  in  the  memorandum,  and  that 
thus  construed  the  contracts  in  question 
were  within  the  competency  of  the  com- 
pany, and  that  at  all  events  they  were, 
upon  the  authority  of  Spackman  v.  Evans 
(8),  and    the  other  cases   following  it, 


capable  of  ratification  with  th6  assent  of 
all  the  shareholders. 

The  point  does  not  appear  to  have  been 
taken  by  the  defendants  in  the  Court 
below,  nor  does  the  attention  of  that 
Court  appear  to  have  been  directed  to  the 
express  provisions  of  section  12  of  the 
Companies  Act,  1862,  prohibiting,  with 
the  exceptions  already  mentioned,  any 
alteration  in  the  conditions  of  the  memo- 
randum  of  association,  or  to  the  difference 
between  the  provisions  of  the  Companies 
Act,  1862,  and  those  of  the  7  &  8  Vict.  o. 
110,  which  contains  no  express  prohibition 
of  an  alteration  after  registration  of  the 
business  or  objects  of  the  company ;  and 
it  was  assumed  by  Cbannell,  B.,  and 
indeed  by  all  the  learned  barons,  and  re- 
garded as  material  to  the  question  of 
ratification,  that  under  the  4th  of  the 
articles  of  association  means  were  (as 
expressed  by  Channell,  B.),  "  provided 
for  formally  extending  the  business  of  the 
company  so  as  to  include  the  contract 
with  the  plaintiff." 

It  appears  to  me,  however,  that  the 
memorandum  of  association  and  the 
articles  are,  by  the  Companies  Act,  1862, 
treated  as  distinct,  and  that  the  memo- 
randum cannot  be  so  qualified  by  the 
articles  as  to  reserve  powers  to  extend  or 
change  the  business  or  objects  of  the 
company  by  means  of  a  special  resolu- 
tion. 

The  subsequent  Act  of  the  30  &  31 
Vict.  c.  131,ameading  the  Companies  Act, 
1862,  extends,  by  section  8,  the  power 
to  modify  the  conditions  contained  in  the 
memorandum  of  association  so  far  as  to 
render  unlimited  the  liability  of  its  direc- 
tors or  managers,  or  of  the  managing 
director;  but  the  circumstance  that,  in 
extending  the  power  of  modifying  the 
memorandum  of  association,  such  power 
is  only  given  to  a  limited  extent,  furnishes, 
to  my  mind,  a  strong  argument  that  the 
Legislature  intended  that  the  operations 
of  the  company  and  its  capacity  to  con- 
tract in  its  corporate  character  should  be 
unchangeably  fixed  and  restrained  by  the 
terms  of  the  memorandum,  and  that  the 
articles,  with  the  exceptions  specified  in 
sections  12  and  13,  are  to  be  subject  to  or 
in  entire  consistency  with  the  memoran- 
dum.    If  so,  then,  as  the  contracts  in 
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qnestion  are  not  snoh  as  were  contem- 
plated bj  the  incorporation  of  the  com- 
pany, and  are  in  excess  of  its  statutory 
powers,  they  must  be  void,  nnless  they 
are  such  as  can  be  rendered  valid  by  the 
assent  of  all  the  shareholders :  see  The 
Society  of  Practiced  Knowledge  v.  AbhoU 
(11),  Bagahawe  v.  The  Eastern  Union 
BaUway  Company  (12),  Oolman  v.  The 
Eastern  Oounties  Bailway  Oompamf  (13), 
The  East  Anglian  Bailway  Gormamy  v. 
The  Eastern  Oounties  Bailway  Uompamf 
(15),  Mayor  of  Norwich  v.  The  NorfoUc 
BailwoAj  Oorrvpomy  (14),  and  TayZor  v.  The 
Chichester  and  Midhtirst  Baikoay  Com* 
party  (22). 

Is  there  authority,  then,  that  in  such  a 
case  as  the  present  ihe  assent  of  all  the 
shareholders  can  render  the  contracts 
valid  as  contracts  of  the  corporation  P 
The  case  of  8packma/n  v.  Evcms  (8)  and 
the  other  cases  following  it  in  the  House 
of  Lords  are  relied  on  as  authorities  to 
that  effect,  but  there  are  differences 
between  the  provisions  of  the  Companies 
Aci^  1862,  and  those  of  the  7  &  8  Vict, 
c.  110,  which  may  well  justify  the  dis- 
tinction contended  for  by  the  defendants 
between  the  case  of  companies  constituted 
under  that  Act  and  of  companies  under 
the  Act  of  1862,  and  account  for  the  view 
taken  by  the  House  of  Lords  as  to  the 
power  of  all  the  shareholders  to  ratify  a 
contract  ultra  vires  of  the  directors,  and 
apparently  beyond  the  scope  of  the  incor- 
poration ;  but,  at  all  events,  1  think  the 
fact  that  there  ai*e  no  such  prohibitory 
words  in  the  7  &8 Vict.  c.  110,  as  are  to  be 
found  in  section  12  of  the  Companies  Act, 
1862,  and  that  the  effect  of  such  prohibi- 
tory words  therefore  was  never  considered 
by  the  House  of  Lords,  is  of  itself  suffi- 
cient to  shew  that  the  view  taken  in  those 
cases  is  not  necessarily  binding  in  the 
present  one. 

The  7th  section  of  the  7  A  8  Vict, 
c.  110,  requires  that  companies  consti- 
tuted under  it  should  be  formed  by  a  deed 
setting  forth  among  other  things  the 
business  or  purpose  of  the  company,  and 
by  section  25,  on  obtaining  a  certificate 
of  complete  registration,  the  shareholders 
are  to  be  incorporated  for  the  purposes  of 
the  trade  or  business  for  whicn  the  com- 
pany was  formed,  according  to  the  provi- 


sions of  the  Act  and  of  the  deed ;  bat 
section  7  also  gives  the  power  of  register- 
ing a  further  or  supplemental  deed  if  nol 
repumant  to  the  Act,  for  the  purpoBe  of 
supplying  any  omission  or  defect  as  re- 
gards the  matters  required  to  be  set  forth 
in  the  deed  of  settlement^  and  under  such  a 
supplementary  deed  such  alterations  in 
the  mode  of  dealing  with  the  forfeiture 
of  shares  might  have  been  adopted,  as 
were  the  sul^ect  of  the  contracts  made 
in  the  case  of  the  Agriculturists'  Cattle 
Insurance  Company,  out  of  which  8paek» 
man  y.  Evans  (8)  and  the  other  cases 
which  followed  it  arose.  Upon  this  view, 
therefore,  the  7  &  8  Vict.  c.  110,  provided 
means  for  formally  giving  effect  to  the 
contracts  which  were  asserted  to  have 
been  ratified  in  those  cases. 

It  is  true  that  this  distinction  was  not 
adverted  to  in  those  cases,  but  there  was 
no  occasion  to  institute  any  oompanson 
between  the  two  Acts,  or  to  put  any  con- 
struction on  the  Act  of  1862.  6ut  in 
Denfs  Case;  in  re  The  Anglo^Moravicm 
H\vngari<vn  Junction  BaUway  Oompamiy 
(36) ,  decided  by  Lord  Selbome,  L.O.,  since 
the  argument  in  this  case,  it  was  held  that^ 
under  the  Companies  Act^  1862,  artides 
of  association  professing  to  confer  antiio- 
rity  to  modify  the  memorandum  beyond 
the  limited  extent  allowed  by  the  Act  are 
void,  and  the  necessity  of  a  rigid  adher- 
ence to  the  directions  of  the  Act  is  insisted 
on.  The  Lord  Chancellor  says  in  giving 
judgment,  ''We  must  not  forget  the  im- 
portant change  made  by  the  Act  which 
introduced  limited  liability.  Before  thai 
Act,  partners  inatrading  partnership  oonld 
not  prescribe  a  limit  to  Sieir  liability.  In 
favour  of  the  shareholders  the  Legislatiire 
permitted  a  limit  to  be  placed  on  the 
liability,  but  it  prescribed  the  means  by 
which  alone  this  could  be  done,  and  those 
means  must  be  exactly  adhered  to  ;  and 
the  Act  expressly  says  that  it  muist  be 
done  by  the  memorandum  of  association. 

"  Then  the  23rd  section  of  the  Act  pro- 
vides that  any  subscriber  of  the  memo- 
randum shall  be  deemed  to  have  agreed 
to  become  a  member  of  the  company, 
and  shall  be  entered  as  a  member  on  the 

(36)  42  Law  J.  Hep.  (n.8.)  Chanc  857 ;  ••  Ci 
Jj&yr  Kep.  8.  Chanc  App.  771* 
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register;  and  the  38th  section  provides, 
that  the  members  of  the  company  shall 
be  liable  for  no  more  than  the  unpaid 
portion  of  their  shares.  All  these  provi- 
sions have  reference  to  the  memorandum 
bj  which  the  shares  are  to  be  limited.  In 
the  present  case,  the  memorandum  men- 
tions  the  limit  of  the  shares ;  and  the 
effect  of  a  person  subscribing  the  memo- 
randum was  to  make  him  liable  for  20Z. 
on  each  share,  and  in  some  way  or  other 
he  must  pay  it.  That  was  laid  down 
expressly  in  the  case  decided  by  Giffard, 
L. J.,  In  re  The  Baglan  Hall  GoUiery  ConV" 
pony  (37),  who  said  that  if  there  were  in 
that  respect  a  contradiction  between  the 
articles  and  the  memorandum,  the  articles 
must  give  way.  .  .  .  Then  the  12th  sec- 
tion of  the  Act  provides,  that  the  condi- 
tions contained  m  the  memorandum  of 
association  may  be  modified  to  a  limited 
extent  if  the  articles  authorise  it.  But 
that  could  only  be  done  (I  am  speaking 
of  the  law  as  it  stood  at  the  time  when 
the  question  in  this  case  arose)  by  the 
increase  of  capital  or  the  consolidation  or 
division  of  stock ;  and  then  the  clause  goes 
on,  *  but  save  as  aforesaid,  and  save  as 
hereinafber  provided  in  the  case  of  a 
change  of  name,  no  alteration  shall  be 
made  by  any  company  in  the  conditions 
contained  in  its  memorandum  of  associa- 
tion.' It  is  quite  certain  that  under  that 
clause,  if  there  be  found  anything  in  the 
articles  limiting  the  liability  of  the  share- 
holders in  a  way  inconsistent  with  the 
memorandum — anything  tending  to  re- 
duce the  liability  of  the  shareholders 
thereby  prescribed — ^it  is  simply  void." 

The  privilege  of  contracting  as  a  cor- 
poration and  with  a  limited  liability  is 
conferred,  only  subject  to  the  express 
directions  and  limitations  of  the  Act,  of 
which  it  seems  to  me  to  be  the  policy  as 
well  as  the  true  construction,  to  ignore 
(so  to  speak)  the  existence  of  the  corpo- 
ration and  the  power  of  the  shareholders, 
even  when  unanimous,  to  contract  or  act 
in  its  name  for  any  purpose  substantially 
beyond  or  in  excess  of  its  objects  as  de- 
fined by  the  memorandum  of  association ; 
but  if  the  business  of  a  company  as  thus 

(37)  89  Law  J.  Rep.  (k.s.)  Chanc.  501 ;  s.  c 
Iaw  Rep.  5  Chanc  349. 


defined  could  be  extended  or  altered  by 
the  consent  of  all  the  shareholders,  not- 
withstanding the  express  prohibition  of 
section  12,  uiere  would  bo  an  easy  means 
of  acquiring  exceptional  privileges  whilst 
completely  evading  the  Act. 

A  company  registered  for  one  purpose 
would  practically  obtain  powers  to  carry 
out  in  its  corporate  name  and  character, 
and  with  a  limited  liability  on  the  part  of 
the  shareholders, objects  entirely  different, 
and  might  undertake  business  or  contracte 
altogether  at  variance  with  its  object  as 
set  forth  in  the  registered  memorandum, 
without  any  notice  whatever  to  the  public. 
The  shareholders  in  such  a  company 
might  of  course  change  from  day  to  day, 
and  persons  buying  shares,  or  even  enter- 
ing into  contracts  on  the  faith  of  the 
registered  memorandum,  might  find  all 
the  funds  of  the  company  already  pledged 
for  totally  different  objecte.  Of  course  the 
individual  shareholders  assenting  would 
have  no  just  ground  of  complsont,  but 
the  fact  that  their  acte  might  thus  operate 
to  the  prejudice  of  strangers  subsequently 
acquiring  shares,  or  contracting  with  them 
on  the  faith  of  the  registered  documents 
of  the  company,  goes  far  to  prove  to  me 
that  though  all  join  in  a  conlract  beyond 
the  competency  of  the  company,  the  con- 
tract cannot  be  regarded  as  a  contract  by 
the  corporation,  but  must  be  dealt  with  as 
one  binding  the  shareholders,  if  at  all, 
merely  as  individuals  and  not  in  their 
corporate  capacity. 

I  admit  that  at  Common  Law  (as  was 
resolved  in  the  case  of  8utton*8  Hospital 
(38)),  when  a  corporation  is  duly  created 
all  other  incidents  are  tacite  annexed,  such 
as  ability  to  purchase  and  alien,  to  sue  and 
be  sued,  and  to  use  what  seal  they  will ; 
and  that  even  a  clause  in  their  charter  re- 
straining them  from  aliening  or  demising 
but  in  a  certain  form,  though  an  ordinance 
testifying  the  desire  of  the  Grown  is  to 
bo  deemed  but  a  precept  and  not  binding 
in  law,  so  that  a  corporation  thus  consti- 
tuted acquires  rights  of  contracting  as 
extensive  as  those  of  a  natural  person ; 
but  the  question  under  consideration  has 
reference  to  the  creation  of  coi*porations 
by  statute    with  a  limited    scope    and 

(38)  10  Co.  Rep.  30  b. 
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objects,  and  to  the  true  constraction 
of  the  statute  law  in  regard  to  such 
bodies,  a  qaestion  which  depends  neces- 
sarily to  a  great  extent,  where  the  legis- 
lative provisions  are  not  nnmistakeably 
clear  and  express  the  other  waj,  on  the 
general  policy  of  such  legislation. 

No  donbt,  as  observed  by  Lord  Gran- 
worth  (in  The  Shrewsbury  aiid  Birmingham 
Railway  Company  v.  The  North  Western 
Bailwa/y  Compa/ny  (39)),  when  the  Legis- 
lature constitutes  a  corporation  it  gives  to 
that  body  prima  facie  an  absolute  right 
of  contracting.  But  he  goes  on  to  say, 
"  that  this  prima  fa^cie  right  does  not  exist 
in  any  case  where  the  contract  is  one 
which,  from  the  nature  and  objects  of 
the  incorporation,  the  corporate  body  is 
expressly  or  impliedly  prohibited  from 
making.'; 

Adopting  this  view,  what  can  rebut 
more  strongly  the  presumption  of  a  prima 
fade  general  authority  to  contract  than 
an  express  provision  that  the  scope  and 
objects  of  the  company  as  originally  de- 
clared by  its  memorandum  of  association 
shall  be  unchangeable,  and  in  effect,  there- 
for, that  its  corporate  capacity  shall 
exist  only  within  the  limits  and  for  the 
purposes  thus  defined. 

This  argument  is  rendered  more  cogent 
by  the  considerations  that  the  registered 
memorandum  is  notice  to  the  public  of 
the  purposes  for  which  alone  the  cor. 
poration  exists,  and  of  the  scope  of  its 
powers ;  and  that,  in  the  case  of  a  regis- 
tered company,  those  who  contract  with 
it  must  be  taken  to  have  read  its  regis- 
tered documents,  and  to  be  aware  of  any 
restrctions  imposed  by  them  on  its  capa- 
city to  contract — The  Boyal  British  Bank 
V.  Turqtui7id  (5). 

As  to  contracts  substantially  beyond  its 
scope  and  objects,  I  prefer  to  regard  the 
case  as  one  of  incapacity  to  contract,  rather 
than  of  illegality,  and  the  corporation  as  if 
it  were  non-existent  for  the  purpose  of  such 
contracts.  If,  then,  I  am  correct  in  this 
view,  how  can  the  individual  assents  of 
all  the  shareholders  be  sufficient  to  affirm 
or  give  validity  to  a  contract  which  is 
beyond  the  scope  and  objects  of  the  me- 

(S9)  6  H.  L.  Cas.  136;  s.  c.  26  Lftw  J.  Rep. 
(k.8.)  Chanc.  482. 


morandum,  so  as  to  render  it  a  contract 
of  the  ideal  legal  body,  which  exists  only 
as  a  corporation  and  with  powers  and 
capacity  which  are  thus  admittedly  ex- 
ceeded? 

I  am  unable  to  agree  with  my  late 
brother  Ghannell,  that  it  is  settled  oy  the 
more  recent  authorities  that  shareholders 
in  a  company  registered  under  the  Act  of 
1862  may  bind  themselves  in  their  cor- 
porate capacity  by  their  individual  assents 
to  contracts  not  authorised  by  the  memo- 
randum  of  association.  I  cannot  regard 
the  cases  of  Spackman  v.  Evans  (8),  Evans 
V.  SmaUcombe  (9),  and  Hovldsworth  v. 
Evoms  (10),  as  authorities  to  that  effect; 
and  I  know  of  none  others  which  can  be 
so  regarded.  They  may  well  do  so  with 
respect  to  any  matter  as  to  which  they 
would  have  power  under  the  Act  (if  it 
were  done  formally)  to  make  an  alteration 
in  the  memorandum  or  in  the  articles  of 
association,  but  not  otherwise;  and  I 
think  that  the  distinction  suggested  on 
this  ground  by  the  counsel  for  the  defend- 
ants between  this  case  and  that  of  The 
Phosphate  of  Lime  Oompamy  y.  Qreem  (7) 
is  a  sound  one.  In  that  case  an  alteration, 
which  it  was  competent  to  them  to  have 
made,  in  the  articles  of  association  would 
have  enabled  the  company  to  have  done 
in  a  formal  manner  what  was  done  in- 
formally by  the  assent  of  all  the  share- 
holders. But  as  the  contracts  in  question 
here  are  to  my  mind  clearly  and  entirely 
beyond  the  scope  of  the  memorandum  or 
of  any  alteration  that  could  be  made  in  it| 
and  therefore  beyond  the  scope  of  the 
incorporation,  I  hEkve  arrived  at  the  con- 
clusion that  they  are  incapable  of  ratifica- 
tion so  as  to  bind  the  body  corporate. 

But  even  if  capable  of  ratification,  have 
they  been  in  fact  ratified  by  the  assent, 
express  or  implied,  of  all  the  shareholders  ? 
Though  there  were  differences  of  opinion 
as  to  the  facts  and  their  effect  in  the  three 
decisions  in  the  House  of  Lords — Spack- 
man V.  Evans  (8),  Evans  v.  SmaUcombe 
(9),  and  Houldsworth  v.  Evans  (10),  it 
was  assumed  in  all  that  in  order  to  the 
ratification  of  a  contract  ultra  vires  there 
must  be  the  assent,  express  or  implied,  of 
every  shareholder.  It  must  be  taken  also, 
as  stated  by  Willes,  J.,  in  The  Phosphate 
of  Lime  Company  v.  Qreen  (7),  that  tho 
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ratification  to  be  binding  mnst  be  either 
with  fall  knowledge  of  the  character  of 
the  act  to  be  adopted,  or  with  an  intention 
to  adopt  it  at  all  events. 

In  dealing  with  this  question  I  think 
we  should  be  guided  also  by  the  consider- 
ations mentioned  by  Lord  C  ran  worth  in 
the  case  of  Houldsworth  v.  Evans  (10), 
and  referred  to  by  my  brother  Bramwell 
in  his  judgment,  namely,  "  that  in  these 
joint-stock  companies  absent  shareholders 
should  never  be  bound  to  do  anything 
more  than  to  assume  that  the  directors 
are  doing  their  duty,  except  in  cases  whore 
they  are  informed,  that  although  the  di- 
rectors have  not  intended  to  de&aud  the 
company,  yet,  exercising  powers  not 
legfJly  conferred  upon  them,  they  have 
gone  beyond  what  they  ought  to  do."  It 
seems  to  me  equally  reasonable  that  ab- 
sent shareholders  should  not  be  bound  to 
assume  that  those  who  attend  a  meeting 
will  ratify  acts  of  the  directors  in  excess 
of  their  powers,  unless  they  have  express 
notice  that  the  shareholders  will  be  invited 
to  do  so. 

But,  applying  these  rules  to  the  facts 
of  this  case,  how  does  the  matter  stand  ? 
As  far  as  appears,  the  first  information  to 
the  shareholders,  as  already  mentioned, 
that  any  portion  of  the  company's  funds 
had  been  advanced  or  applied  towards 
contracts  in  connection  with  the  Belgian 
railway  was  in  the  balance-sheet  of  the 
5th  of  September,  1865,  which  was  circu- 
lated with  the  letter  of  the  secretary  of 
the  27th  of  November,  1865,  convening 
the  meeting  of  the  5th  of  December,  and 
announcing  that  the  meeting  would  be  re- 
quired to  declare^  dividend  out  of  the 
balance  shewn  by  the  balance-sheet.  But 
the  form  in  which  these  advances  are 
entered  in  this  and  subsequent  balance- 
sheets  until  the  meeting  at  which  an  ar- 
rangement was  made  with  the  directors  is 
quite  consistent  with  advances  having  been 
made  on  contracts  intra  vires ;  and  I  am  of 
opinion  that  it  conveyed  no  sufficient  in- 
formation to  the  shareholders  that  any- 
thing had  been  done  by  the  directors  in 
excess  of  their  power.  From  the  strong 
observations  made  at  the  meeting  of  the 
5th  of  December,  it  must  be  presumed  that 
the  facts  as  to  the  Belgian  contracts  were 
at  all  eyonts  to  some  extent  made  known 


to  the  shareholders  present ;  yet,  compar- 
ing the  list  and  numbers  of  shareholders 
present  with  those  who  attended  subse- 
quent meetings,  I  have  no  hesitation  in 
arriving  at  the  conclusion  that  all  were 
jiot  present,  and  that  whatever  the  effect 
of  the  approval  and  adoption  of  the  ac- 
counts by  that  meeting  (though  I  do  not 
think  it  had  any  greater  effect  than  that 
attributed  to  it  by  my  brother  Bramwo!l 
in  his  judgment),  it  did  not  amount  to  a 
ratification  of  the  Belgian  contracts  by  all 
the  shareholders. 

As  regards  the  subsequent  meeting, 
after  a  careful  consideration  of  the  evi- 
dence in  the  appendix,  and  giving  fall 
effect  to  the  circulars  by  which  the  meet- 
ings were  convened  and  to  the  form  in 
which  the  accounts  were  presented,  I  find 
nothing  up  to  the  meeting  of  the  1st  of 
May,  1867,  which  conveyed  to  the  share- 
holders any  full  or  accurate  information 
as  to  what  had  been  done  by  the  directors. 
The  report  of  the  committee  of  investi- 
gation presented  at  that  meeting,  did  so, 
no  doubt,  to  all  who  attended,  and  I  think 
the  subsequent  circular  of  the  6th  of  May, 
1867,  convening  the  meeting  on  the  14th, 
was  calculated  to  put  the  shareholders  on 
enquiry,  which,  if  made,  would  have  put 
them  in  possession  of  all  the  facts  up  to 
that  time.  They  would  have  become  ac- 
quainted with  the  fact  that  the  Belgian 
contracts  had  been  entered  into  by  the 
directors  in  the  name  of  the  company, 
and  that  on  the  ground  that  they  were 
ultra  vires  the  directors  were  considered 
liable  to  repay  to  the  company  the  amount 
which  had  been  advanced  out  of  the  com- 
pany's funds,  and  that  the  committee  of 
enquiry  had  recommended  an  endeavour 
to  effect  an  amicable  settlement  with  the 
directors  without  having  recourse  to  legal 
proceedings,  but  nothing  more. 

But  if  with  such  knowledge,  or  means 
of  knowledge,  any  shareholder  omitted  to 
attend  the  meeting  of  the  14th  of  May, 
1867,  or  to  protest  against  any  agreement 
with  the  directors  short  of  their  doing 
exactly  what  they  might  have  been  com* 
polled  to  do  by  means  of  hostile  proceed- 
ings in  a  Court  of  equity,  can  it  be  said 
that  he  intended  to  sanction  whatever 
might  be  done  at  the  meeting  at  all  events, 
or  to  constitute  the  other  shareholders  his 
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agents  to  make  the  arrangement  which 
was  adopted  at  that  meetmg,  and  after- 
wards carried  ont  by  the  deed  ?  If  he  did, 
I  think  the  adoption  of  the  concession 
wonld  amount  also  to  an  adoption  of  the 
contracts  with  the  plaintiff,  for  I  agree 
that  the  two  were  inseparably  connected, 
the  directors  having  accepted  the  transfer 
subject  to  the  contract  with  the  plaintiff. 
But  I  cannot  see  on  what  principle  he  can 
be  held  to  have  done  so,  or  that  he  was 
bound  to  take  any  step  before  this  action 
was  brought  to  signify  his  dissent.  The 
case  unfortunately  does  not  state  whether 
all  the  shareholders  were  present  at  the 
meeting  of  the  14th  of  May,  1867,  and 
although  a  comparison  of  names  and 
numbers  in  the  case  of  other  meetings 
leads  to  a  conclusion  that  all  were  not 
present  at  some,  at  least,  of  those  meet- 
ing, it  is  impossible  by  any  such  means 
to  arrive  at  any  conclusion  either  way  as 
to  the  meeting  in  question.  But  the 
burden  is  on  the  plaintiff  to  make  out  the 
ratification,  which  would  not  on  any  prin- 
ciple be  complete  without  the  assent  of 
all  the  shareholders,  and  in  the  absence  of 
proof  that  all  the  shareholders  were  pre- 
sent and  assenting,  the  ratification  is  not 
established.  As  regards  the  subsequent 
meeting  of  the  24th  of  December,  1867,  I 
infer  tibat  there  were  shareholders  who 
did  not  attend ;  and  as  the  substance  of 
the  arrangement  subsequently  (Embodied 
in  the  deed  was  adopted  by  those  present 
at  the  annual  general  meeting  of  the  14th 
of  May,  and  was  (so  to  speak)  unfait  ac* 
complif  I  cannot  understaiid  on  what  prin- 
ciple any  shareholders  who  were  not  then 
present,  and  were  not  bound  by  that 
arrangement,  should  lose  their  right  to 
dispute  it  by  fiiiling  to  attend  and  express 
their  dissent  on  the  24th  of  December.  If 
the  attendance  and  assent  of  all  had  been 
proved  I  should  feel,  no  doubt,  that  the 
arrangement  embodied  in  the  deed  was  an 
adoption  of  the  concession,  and,  as  a  con- 
sequence,  of  the  contract  with  the  plaintiff, 
for  I  concur  in  the  view  expressed  by  my 
late  brother  Channell  in  his  judgment, 
that  the  deed  which  confers  on  the  direc- 
tors a  right  to  transfer  the  contracts  pre- 
supposes an  election  to  take  them,  and 
not  to  treat  them  as  void ;  and  I  think 
those  parts  of  the  deed  by  which  the  pur- 


chasers undertake  to  indemnifjr  the  com- 
pany, and  which  declare  that  the  deed  is 
not  to  be  taken  as  precluding  the  company 
from  maintaining  and  alleging,  if  80  ad- 
vised, that  the  contracts  were  uUratftres^ 
make  no  difference  in  this  respect.  They 
would  have  their  effect  as  between  the 
company  and  the  purchasers,  but  i  they 
cannot,  in  my  opinion,  qualify  the  opera- 
tion of  the  deed  as  a  ratification  so  rar  as 
the  plaintiff  is  concerned. 

If,  therefore,  it  had  been  competent  to 
the  shareholders  to  have  ratified,  and 
all  had  assented  to  the  airangemeni 
made  on  the  14th  of  Mav,  1867,  the  plain- 
tiff would,  in  my  opinion,  have  been 
entitled  to  recover.  But  as  I  think  there 
is  no  proof  of  such  assent  by  all  the 
shareholders,  and  still  more  on  the  ground 
that  the  contracts  under  the  circumstances 
were  wholly  incapable  of  ratification,  I  am 
of  opinion  that  the  question  submitted  in 
the  case  must  be  answered  in  the  nega- 
tive, and  that  the  judgment  of  the  Court 
of  Exchequer  shomd  he  reversed. 

In  this  judgment  my  brothers  Keating 
and  Quain  concur. 

Judgment  affirmed. 


Attorneys — Stevens,    Wilkinson    &    Harris,   for 
plaintiff;  Henrj  Skynner,  for  defendants. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Bxchequer,) 

1874.         1  LIVER  ALKALI  GOUPANT  (lIM.) 

June  19, 26.  j  v.  JOHNSON. 

Bailment  —  Carrier — Lighterman — Ja- 
surer  of  Oooda — Liahxlity  of  as  Common 
Carrier, 

A  persmi  who  exercises  the  ordinary  em- 
ployment  of  a  Ughterman  by  carrying  goods 
in  his  flats  for  reward,  although  he  mctynot 
he  hound  as  a  common  carrier  to  receive  the 
goods  of  all  comers  indifferently^  neverihe^ 
less  incurs  the  Udbiliiy  of  a  common  carrier 
for  the  safety  of  goods  carried  by  him,  8c 
held  by  the  majority  of  the  Court. 

Per  Brett,  J.,  such  person  is  not  a  com 
mon  carrier,  but,   in  the  absence  of  an 
special  agreement,  is,  by  a  custam  adopi 
and  recognized  by  the  Courts,  liahle  as 
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shipowner  upon  an  implied  undertaking  to 
carry  at  his  own  absolute  risk,  the  act  of  God 
and  the  Queen*s  enemies  aUyixe  excepted. 

Appeal  from  a  judgment  of  the  Court 
of  Common  Pleas  discharging  a  rule  (1). 

This  was  an  action  brought  to  recover 
179Z.,  being  the  value  of  62^  tons  of  salt 
cake,  the  property  of  the  plaintiffs,  which 
was  lost  while  being  carried  in  a  lighter 
or  flat  of  the  defendant  in  the  river 
Mersey. 

The  cause  was  tried  at  the  Liverpool 
Summer  Assizes,  ]  871,  before  Martin,  B. 

The  pleadings  and  facts  were  stated  in 
a  Special  Case  as  follows. 

1.  The  declaration  contained  three 
counts — First,  that  the  salt  cake  was 
shipped  by  the  plaintiffs  on  board  the  de- 
fendant's flat  for  carriage  from  Widnes 
in  the  river  Mersey  to  Liverpool,  and  the 
breach  complained  of  was  that,  although 
not  prevented  by  certain  excepted  penis 
and  casualties,  the  defendant  had  failed  to 
carry  and  deliver  the  salt  cake.  Second, 
that  the  salt  cake  was  so  negligently 
carried  that  the  same  was  lost  to  the 
plaintiffs.  Third,  that  by  reason  of  the 
defendant's  careless  and  improper  conduct 
whilst  the  salt  cake  was  in  his  custody, 
and  by  reason  of  his  not  taking  the  neces- 
sary steps  to  preserve  the  same,  such  salt 
cake  was  lost. 

The  defendant  pleaded — First,  traverse 
of  the  delivery  on  the  alleged  terms. 
Second  (to  the  first  count),  denial  of  the 
breaches.  Third  (to  the  second  and  third 
counts),  not  guilty.  Fourth  (to  the  first 
and  third  counts),  that  the  defendant  was 
prevented  carrying  and  delivering  the  salt 
cake  by  certain  excepted  perils,  namely, 
by  the  dangers  and  accidents  of  the  sea, 
river  and  navigation.     Issue  thereon. 

2.  The  plaintiffs  carry  on  their  alkali 
works  at  Liverpool,  and  the  defendant  is 
the  owner  of  several  flats  or  lighters 
which  are  employed  in  the  carriage,  as 
from  time  to  time  engaged  by  difi'erent 
persons,  of  goods  to  and  from  various 
points  along  the  river  Mersey  as  occasion 
may  require. 

3.  On  the  16th  of  January,  1871,  the 
plaintiffs'  manager  asked  the  master  of 

(1)  41  Law  J.  Rep.  (n.s.)  Ezch.  110  ;  s.  c.  Law 
Rep.  7  £xch.  267,  269. 
New  Skross,  43. — Exchbq. 


one  of  the  defendant's  flats,  called  Eliza^ 
then  lying  empty  in  the  Stanley  Dock, 
Liverpool,  if  the  said  flat  could  be  sent  to 
Widnes  for  tho  purpose  of  carrying  the 
salt  cake  in  question  from  Widnes  to  the 
plaintiffs'  alkali  works  at  Liverpool,  and 
such  flat  being  disengaged,  the  master 
caused  it  to  be  taken  to  Widnes  for  the 
purpose  of   carrying  the   plaintiffs'  salt 
cake,  and  he  there  received  from  the  plain- 
tiffs' servants  the  salt  cake  in  question. 
There  were  on  such  flat  the  goods  of  no 
other  person  save  the  plaintiffs.     With 
such   cargo,  the  flat  duly  manned,  pro- 
ceeded down  the  river  towards  Liverpool 
on  the  19th  of  January,  1871.     A  fog 
having  come  on,  tho  flat  dropped  anchor 
two  or  three  times  on  its  passage  down 
the  river,  and  finally,  between  three  and 
four  o'clock  P.M.  on  the  20th  of  January, 
1871,  being  then  abreast  of  the  north  end 
of  the  Clarence   Graving  Dock,  the  flat 
stuck  on  the  ground,  and  as  the  tide  was 
falling  she  remained  there.     When  she  so 
took  the  ground  the  weather  was  foggy. 
At  the  ebb  the  flat  was  left  nearly  dry, 
and  when  the  tide  rose  again  it  was  found 
that  she  was  considerably  strained  and 
filled  with  water.     Ultimately  the  master 
and  crew  finding  that  they  could  not  keep 
down  the  water  by  pumping  proceeded  to 
secure  the  flat  by  her  anchor,  and  by  ropes 
made  fast  to  the  pier,  until  prevented  by 
the  pier-master.     Several  attempts  were 
made  to  remove  her  but  without  success, 
and  in  the  result  the  flat  and  her  cargo 
were  carried,  off  by  the  tide  and  were 
wholly  lost. 

4.  On  behalf  of  the  defendant  a  wit- 
ness was  called  who  stated  as  follows: 
"  1  went  to  the  plaintiffs'  manager  to  draw 
some  freight.  He  said  that  he  had  taken 
the  freight  on  account  of  damage.  1  told 
him  that  we  could  not  be  answerable  for 
damage  to  cargo,  it  must  be  entirely  at 
his  own  risk  when  he  put  goods  on  board 
the  flats.  1  told  him  that  it  was  quite 
possible  that  one  of  the  flats  might  go 
down  any  day,  and  he  might  lose  tbe 
whole  cargo.  He  said  the  best  way  would 
be  to  insure.  I  said.  Yes,  it  would.  I  said 
it  was  not  reasonable  that  wo  should  be 
called  upon  to  insure  the  cargo  at  the  low 
rate  of  freight  of  Td.  per  ton." 

5.  The  plaintiffs'  manager  said  that  no 
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such  conversation  had  taken  place,  bat 
stated  that  it  took  place  after  the  voyage 
in  question,  daring  which  this  loss  had 
occurred,  and^did  not  refer  to  the  loss  in 
respect  of  which  this  action  is  brought. 
He  said,  that  after  such  loss  he  stated  that 
he  would  insure,  and  therefore  he  did  in 
fact  insure. 

6.  The  questions  of  fact  contested  at 
the  trial  were — Firstly,  as  to  whether  or 
not  the  defendant  had  been  guilty  of  any 
want  of  care  in  or  about  the  carriage  or 
safeguard  of  the  plaintiffs*  ^oods,  or  in  or 
about  the  navigation  of  the  defendant's 
flat  on  the  voyage  in  question.  Secondly, 
whether  the  said  conversation  took  place 
before  or  afler  the  voyage  in  question,  and 
these  facts  having  been  left  by  the  learned 
Jadge  to  the  jury,  the  latter  found  that 
the  defendant  had  been  guilty  of  no  want 
of  care  in  the  premises,  and  that  the  said 
conversation  took  place  after  the  voyage 
in  question. 

7.  On  the  part  of  the  plaintiffs,  evi- 
dence was  given  that  they  had  employed 
the  defendant  to  carry  goods  for  them  for 
several  years,  and  at  a  uniform  rate  of 
freight.  On  the  part  of  the  defendant 
two  witnesses  were  called.  The  first  wit- 
ness, Bichard  Gregson,  stated  that  he  was 
the  master  of  the  fiat  Eliza,  that  he  car- 
ried goods  for  different  people,  and  that 
that  fiat  was  engaged  from  time  to  time 
as  required  for  special  cargoes  of  different 
persons.  He  said  an  engagement  was 
made  for  each  voyage,  and  to  carry  the 
goods  of  one  person  only  on  each  voyage. 
He  said  the  defendant's  flats  did  not  carry 
the  goods  of  several  people  on  board  at 
one  time,  and  that  they  were  engaged 
from  time  to  time  to  carry  from  differ- 
ent points  up  the  river,  to  different  places 
and  docks  lower  down  the  river  at  Liver- 
pool and  Birkenhead.  The  second  witness 
called  for  the  defendant,  and  who  managed 
his  business,  stated  that  the  defendant's 
flats  were  employed  in  carrying  the  goods 
of  the  persons  who  from  time  to  time 
employed  them,  each  cargo  consisting  only 
of  the  goods  of  the  particular  person 
employing  the  flat  on  each  occasion.  He 
said  that  they  carried  for  any  one  who 
choose  to  employ  them,  but  that  an  ex- 
press agrreement  was  always  made  as  to 
each  voynge  or  employment  of  the  defend- 


ant's flat  There  waa  no  orofla-ezamina- 
tion  on  the  part  of  the  learned  ooonael 
for  the  plaintiffs  as  to  this  evidenoe  of  the 
defendant's  witnesses. 

8.  Upon  this  part  of  the  case  no  (jues- 
tion  of  fact  was  submitted  to  the  jury. 
The  freight  of  the  defendant  for  the  car- 
riage of  the  salt  cake  on  the  voyage  in 
question  as  agreed,  amount  to  71.  ISs,  Sd. 

9.  There  was  no  evidence  that  particular 
flats  were,  as  a  rule,  selected  by  customers, 
nor  was  there  any  evidence  that  they  were 
not^  as  a  rule,  so  selected. 

10.  The  plaintiffs'  counsel  then  oon- 
tended  that  the  defendant  was  a  common 
carrier,  and  that  the  defendant  was  liable, 
assuming  the  loss  of  the  salt  cake  to  have 
been  caused  by  perils  of  the  sea,  river  and 
navigation.  The  learned  Judge,  for  the 
puiposes  of  the  day,  directed  the  verdict 
to  be  entered  for  the  plaintiffs,  and  re- 
served leave  to  the  defendant  to  move  to 
enter  the  verdict  for  him  if  the  Court 
should  be  of  opinion,  on  the  facts  herein 
appearing,  that  the  plaintiffs  had  failed  to 
establish  the  fact  that  the  defendant  was 
a  common  carrier,  and  that  the  defendant^ 
on  the  facts  stated,  was  not  liable  for  the 
loss  of  the  salt  cake. 

11.  The  Court  of  Exchequer  having^in 
Michaelmas  Term,  1871,  granted  a  role 
nm  to  enter  a  verdict  for  the  defendant^ 
the  Court  afterwards,  in  East<er  Term, 
1872,  discharged  it. 

The  question  for  the  opinion  of  the 
Court  of  Exchequer  Chamber  was,  whe- 
ther the  decision  of  the  Court  of  Exchequer 
in  discharging  the  said  rule  was  right.  ^ 

Charles  Russell  (with  him  Buit)  (on 
June  19),  for  the  defendant. — The  d^end- 
ant  was  a  simple  bailee  of  this  cargo,  an^ 
bound  only  to  use  ordinary  care  in  it 
transport.     Therefore  as  tne  jury  hav 
acquitted  him  of  negligence  ne  is  lu 
liable  in  the  present  action.     He  is  not 
common  carrier.      There  is  no  evider 
that  his  flats  plied  between  fixed  termi 
or  were  ready  to  carry  any  goods  tender 
Here  was  a  verbal  charter  by  which 
fiat  was  to  go  to  a  spot  designated  by 
hirer,  and  there  load.  In  Morse  v.  Slue 
the  earliest  case  bearing  on  the  sub 

(2)  Ventp.  190. 
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the  master  of  a  vessel  lying  in  the  Thames 
was  eventually  held  liable  for  the  loss  of 
goods  taken  from  him  with  violence  by  a 
pretended  pressgang ;  bat  daring  the  first 
argument  stress  seems  to  have  been  laid 
upon  the  question  of  negligence,  which 
could  not  have  arisen  had  the  defendant 
been  regarded  as  an  insurer,  and  "the 
Court  inclined  strongly  for  the  defendant, 
there  being  not  the  least  negligence  in 
him."  The  ship  was  probably  a  general 
ship.  Sir  Matthew  Hale,  C.J.,  certainly 
on  the  second  hearing  says,  "He  that 
would  take  off  the  master  in  this  case 
from  the  action,  must  assign  a  difference 
between  it  and  the  case  of  a  hoyman, 
conmion  carrier  or  innholder;*'  but  is 
inaccurate,  at  least,  in  not  prefixing  the 
word  common  to  "hoyman,**  as  Lord 
Holt,  C.J.,  does  when  defining  in  Cogga 
V.  Bernard  (3),  those  carriers  who  are 
bound  to  answer  for  goods  at  all  events, 
p.  917-18. 

[Bbbtt,  J. — What  is  the  duty  of  the 
owner  of  a  vessel  advertised  as  a  general 
ship  ?  Is  he  bound  to  take  all  goods  as 
offered  ?] 

The  cases  rather  tend  to  answer  that 
question  in  the  affirmative,  but  even  the 
owner  of  a  general  ship  does  not  ordi- 
narily become  a  common  carrier,  for  there 
is  a  bill  of  lading  in  every  case. 

[Blackburn,  J. — But  if  the  whole  vessel 
is  chartered,  is  he  so  ?] 

In  Lamb  v.  Parkman  (4)  it  was  held 
that  under  a  charter-party  giving  to  the 
hirer  the  whole  capacity  of  the  ship, 
the  owner  thereof  is  not  a  common  car- 
rier, but  a  bailee  to  transport  for  hire. 
In  1  Parsons  on  Shipping,  245,  the  author 
says — "  We  take  a  common  carrier  to  be 
one  who  offers  to  carry  goods  for  any 
person  between  certain  termini  or  on  a 
certain  route,  and  he  is  bound  to  carry 
for  all  who  tender  to  him  goods  and  the 
price  of  carriage,  and  insures  those  goods 
against  all  loss  but  that  arising  from  the 
act  of  God  or  the  public  enemy,  and  has 
a  lien  on  the  goods  for  the  price  of  the 
carriage.     These  are  essentials.** 

A  barge-owner  at  Liverpool  is  not 
bound  to  take  all  goods  offered,  even  if 

(8)  2  Ld.  Raym.  909. 
(4)  1  Sprague,  343. 


he  has  room  for  them,  and  that  obligation 
is  one  of  the  tests  of  a  common  carrier. 
Kelly,  C.B.,  delivering  the  judgment  of 
the  Court  below  (Imer  Alkali  Company 
V.  Johnson  (1)  ),  says — "  Without  going 
through  all  the  authorities  which  have 
been  referred  to,  it  is  enough  to  say  that  we 
have  the  clearest  authority  that  *  hoy  men, 
ferrymen  and  masters  of  ships,  who  carry 
goods  for  hire,'  are  common  carriers — 
MorseY.  Slue  (2).**  But  here  again  the  word 
"  common  **  must  be  prefixed  to  hoy  men, 
for  it  is  not  every  hoyman  who  is  liable  to 
that  extent.  The  etymology  of  the  word 
suggested  is,  that  it  was  derived  from  the 
practice  of  the  man  in  charge  of  such  a 
vessel  as  this  in  question  to  call  out  ahoy 
as  he  came  down  the  river  with  it,  to  give 
notice  to  persons  to  bring  their  goods  for 
transport.  And  see  derivations  of  the 
word  hoy  in  Btchardson^s  Bicfionary. 

[Brett,  J. — But  what  is  said  to  be  the 
liability  of  a  ship  taken  without  charter  ?] 

The  owner  is  merely  liable  for  negli- 
gence. 

[Brett,  J. — Then  why  is  the  exception 
clause  in  charters  necessary  ?] 

First,  the  owner  was  simply  liable  for 
negligence.  Then  the  custom  sprang  up 
which  led  to  the  introduction  of  the  ex- 
ception clause  in  the  charter,  but  if  no  ex- 
ception clause,  there  would  still  be  the 
exception. 

[Blackburn,  J. — ^Is  the  clause,  then, 
useless  ?  Have  you  ever  seen  a  charter 
without  it  ?  I  have  seen  a  Spanish  char- 
ter in  which  it  was  not,  but  never  ^ji 
English  one.  Brett,  J. — And  Willes,  J., 
has  said  that  it  is  always  absent  from, 
but  invariably  understood  in  Spanish 
charters.] 

The  Court  below  was  not  justified  in 
placing  the  defendant  in  the  class  of  com- 
mon carriers. 

Secondly.  [He  contended  for  a  while 
that  the  loss  of  the  goods  by  the  fog  was 
owing  to  an  act  of  God,  citing  Angell  on 
Carriers,  section  155,  but  abandoned  this 
point.] 

T.  IS,  James, — Upon  the  case  the  de- 
fendant has  brought  himself  within  the 
definition  of  a  common  carrier.  Therefore 
it  is  unnecessary  to  contend  that  every 
general  ship  makes  the  owner  a  common 
carrier.    The  defendant  has  for  a  series  of 
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years  carried  this  kind  of  goods  for  the 
public,  and  it  is  not  found  that  in  a  single 
instance  he  has  refused  goods;  he  does 
not,  like  a  shipowner,  exercise  his  option  of 
refusing  goods.  The  distinction  between 
the  defendant  and  the  owner  of  a  general 
ship  is,  that  the  former  nndertaJces  to 
carry  iJl  that  is  brought  to  him,  and  the 
latter  only  to  treat  for  carriage.  There 
is  no  evidence  of  any  express  agreement 
which  would  alter  the  obligation  of  a 
common  carrier ;  or  at  least  no  such  ex- 
press agreement  as  is  different  from  that 
made  in  every  case  with  an  undoubted 
common  carrier.  Moreover,  there  is  no 
distinct  evidence  of  any  selection  of  a 
particular  vessel  by  the  plaintiff.  In  the 
judgment  below  fiie  Lord  Chief  Baron 
says — "  Here  no  vessel  was  named."  A 
definition  of  common  carrier  is  found  in 
Oisbouni  v.  Hurst  (5) — "  Any  one  who 
undertakes  to  carry  the  goods  of  all  per- 
sons indifferently  for  hire  is  a  common 
carrier,  if  he  holds  himself  out  to  carry 
goods  for  every  one  as  a  bnsiness,''  as 
Alderson,  B.,  says  in  Ingate  v.  Christie 
(6).  The  owner  of  a  general  ship  prima 
fade  is  a  common  carrier,  but  his  respon- 
sibility may  be  either  enlarged  or  quali. 
fied  by  the  terms  of  the  bill  of  lading,  if 
there  be  one — See  per  Pollock,  C.B.,  in 
Laveroni  v.  Dni/ry  (7).  "All  persons  car- 
rying goods  for  hire,  as  masters  of  ships, 
lightermen,  stage-coachmen,  &c.,  come 
under  the  denomination  of  common  car- 
riers, and  'are  chargeable  on  the  general 
custom  of  the  realm  for  their  faults  and 
miscarriages,"  and  "If  a  man  delivers 
goods  to  a  common  hoyman,  who  is  a 
common  carrier  of  goods,  to  carry  them 
to  a  certain  place,  and  pays  him  according 
to  the  custom  for  the  carriage  of  them, 
and  after,  for  default  of  good  keeping 
they  are  lost,  an  action  upon  the  case  lies 
against  the  hoyman  ;  for  by  the  common 
custom  of  the  realm  he  ought  to  have  kept 
and  carried  them  safely." — Bac,  Ah,  Tit. 
Carriers  A.  Kent,  in  his  Comm.,  vol.  3, 
p.  599,  says — "Conmion  carriers  under, 
take  generally  and  not  as  a  casual  occu- 
pation, and  for  all  people  indifferently,  to 


(6)  1  Salk.  249. 
(6)3 


Car.  &  K  61,  p.  63. 
(7)  8  Exch.  Rep.  166 ;  s.  c.  22  Law  J.  Hep. 
(n.b.)  Esch.  2. 


convey  goods  and  deliver  them  at  a  place 
appointed  for  hire  as  a  business,  and  with 
or  without  a  special  agreement  as  to  price." 
And  in  the  category  which  follows  the 
author  places  the  masters  and  owners  of 
"  ships,  vessels  and  all  water-craft;"  and 
he  cites  Jackson  v.  Rogers  (8),  Elsee  v. 
Oatward  (9).  The  first  reported  action 
of  the  kind  against  a  common  bargeman 
is  Rich  V.  Kneeland  (10),  who  admitted 
his  alleged  vocation,  and  was  held  liable. 
"  To  bring  a  person  within  the  descrip- 
tion of  a  common  carrier  he  must  exercise 
it  as  a  public  employment ;  he  must  under- 
take to  carry  goods  for  persons  generally, 
and  he  must  hold  himself  out  as  ready  to 
engage  in  the  transportation  of  goods  for 
hire  as  a  business,  not  as  a  casual  occupa- 
tion pro  hac  vice.^* — Station  Bailments  (8th 
ed.)  section  495 ;  and  see  the  note  thereto, 
in  which  an  apposite  passage  from  the 
judgment  of  Nisbet,  J.,  in  Fish  v.  Chap- 
man  (11)  is  set  out. 

[Brett,  J. — May  one  be  a  common  car- 
rier and  yet  not  liable  to  an  action  for 
refusing  goods  ?] 

Yes.  He  may  have  all  the  liability  of  a 
common  carrier  without  that  liability. 
Hoymen  are  expressly  classed  among  oom^ 
mon  carriers  in  the  work  last  cited,  at  sec- 
tion 496,  where  there  is  a  jiote  upon 
Brind  v.  Dale  (12),  as  to  which  the  writer 
observes  that  "  it  is  very  difficult  to  distin- 
guish between  the  case  of  a  carman,  and 
that  of  a  hoyman,  or  lighterman,  or  barge- 
man, plying  between  different  parts  of  the 
same  town,  who  take  jobs  by  the  hour  or 
the  day.  And  yet  it  does  not  seem  to 
have  been  doubted  that  such  hoymen, 
lightermen  and  bargemen  are  common 
carriers."  See  Lyon  v.  Mells  (13),  where 
it  is  asked  whether  the  parties  having 
fixed  termini  of  their  business  or  not  makes 
any  difference, — for  an  answer  in  the 
negative.  The  public  policy  of  making 
common  carriers  insurers  is  explained  by 
Best,  C.J.,  in  BUey  v.  Home  (14). 

0.  B/ussell  replied. 

Our.  adv.  vuU. 

(8)  2  Shower,  332. 

(9)  6  Term  Eep.  143. 

(10)  Cro.  Jac  330. 

(11)  2Kellj,  363. 

(12)  8  Car.  &  P.  207;  8.  c.  2  Moo.  &  R.  80. 

(13)  5  East,  428. 

(14)  5Bizig.219;s.e.7lAwJ.Bep.(N.8.)CJ».32. 
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The  judgment  of  Blackbnrn,  J.,  Mellor, 
J.,  Grove,  J.,  and  Archibald,  J.,  was  (on 
June  26)  delivered  by — 

Blackburn,  J. — It  appears  bj  the  case 
stated  for  this  Court,  on  appeal,  that  the 
defendant  Was  engaged  in  carrying  from 
Widnes  to  Liverpool  some  salt-cake  of 
the  plaintiffs  in  a  flat  on  the  River  Mersey. 
The  goods  were  injured  by  reason  of 
the  flat  getting  on  a  shoal  in  consequence 
of  a  fog.  This  was  a  peril  of  navigation, 
but  could  in  no  sense  be  called  an  act  of 
Qod  or  of  the  Queen's  enemies.  The 
jury  found  that  there  was  no  negligence 
on  the  part  of  the  defendant.  The  ques- 
tion therefore  raised  is,  whether  the  de- 
fendant was  under  the  liabiUty  of  a  bailee 
for  hire,  viz.,  to  take  proper  care  of  the 
goods,  in  which  case  they  are  not  respon- 
sible for  this  loss.  Or  whether  he  had 
the  more  extended  liability  of  a  common 
carrier,  viz.,  to  carry  the  goods  safe 
against  all  events  but  acts  of  God  and 
the  enemies  of  the  Queen. 

We  have  purposely  confined  our  ex- 
pressions to  the  question  "  Whether  the 
defendant  had  the  liability  of  common 
carriers  ?  "  for  we  do  not  think  it  necessary 
to  enquire  whether  the  defendant  is  a 
carrier  so  as  to  bo  liable  to  an  action  for 
not  taking  goods  tendered  to  him.  The 
rule  imposing  this  extended  liability  on 
common  carriers  was  originally  esta- 
blished, as  Lord  Mansfield  states  in  For* 
ward  V.  PUtard  (15),  on  the  ground  of 
public  policy.  "  To  prevent  litigation, 
collusion,  and  the  necessity  of  going  into 
circumstances  impossible  to  be  unravelled, 
the  law  presumes  against  the  can*ier,  un- 
less he  shews  it  was  done  by  the  King's 
enemies,  or  by  such  act  as  could  not  hap- 
pen by  the  intervention  of  man."  And 
as  Lord  Holt  explains  it  in  the  celebrated 
judgment  in  Goggs  v.  Bernard  (3),  one 
that  exercises  a  public  employment — 
"And  this  is  the  case  of  the  common 
hoy  man,  master  of  a  ship,  &c.,  which 
case  of  a  master  of  a  ship  was  first  ad- 
judged 26  Car.  2,  in  the  case  of  Morse  v. 
Sltie  (2).  And  this  is  a  politic  establish- 
ment contrived  by  the  policy  of  the  law 
for  the  safety  of  all  persons,  the  necessity 
of  whose  affairs  oblige  them  to  trust  these 

(15)  1  Term  Bep.  27. 


sort  of  persons  that  they  may  be  safe  in 
their  ways  of  dealing."  It  is  too  late 
now  to  speculate  on  the  propriety  of  this 
rule;  we  must  treat  it  as  firmly  esta- 
blished that  in  the  absence  of  some  con- 
tract, express  or  implied,  introducing  far^ 
ther  exceptions,  those  who  exercise  a 
public  employment  of  carrying  goods  do 
incur  this  liability. 

It  appears  from  the  evidence  stated  that 
the  defendant  was  the  owner  of  several 
flats,  and  that  he  made  it  his  business  to 
send  out  his  flats  under  the  care  of  his 
own  servants  for  different  persons,  as 
required  from  time  to  time,  to  carry  car- 
goes to  or  from  places  in  the  Mersey,  but 
that  it  always  was  to  carry  goods  for  one 
person  at  a  time,  and  that  "  they  carried 
for  any  one  who  chose  to  employ  them, 
but  that  an  express  agreement  was  always 
made  as  to  each  voyage  or  employment  of 
the  defendant's  flats,''  which  means,  as  we 
understand  the  evidence,  that  the  flats 
did  not  go  about  plying  for  hire.  We 
think  that  this  describes  the  ordinary  em- 
ployment of  a  lighterman,  and  that,  both 
on  authority  and  principle,  a  person  who 
exercises  this  business  or  employment 
does,  in  the  absence  of  something  to  limit 
his  liability,  incar  the  liability  of  a  com- 
mon carrier  in  respect  of  the  goods  he 
carries.  It  was  argaed  before  us  that  the 
defendant  could  not  have  this  liability  un- 
less he  held  himself  out  as  plying  between 
particular  places,  or  had  put  up  his  flat,  like 
a  general  ship,  to  go  to  some  particular 
place,  and  take  all  goods  brought  him 
for  that  voyage.  It  was  urged  that  in 
Morse  v.  Slue  (2)  the  goods  were  probably 
put  on  board  a  ship  put  up  as  a  general 
ship.  It  certainly  may  have  been  so,  but 
the  count  is  set  out  in  Ventris  and  is 
general,  that  by  the  law  and  custom  of 
England  masters  and  governors  of  ships 
which  go  from  London  beyond  sea  are 
bound,  &c.,  and  the  ultimate  decision  was 
that  the  count  was  proved.  Halo,  C.J., 
seems  to  have  had  a  difficulty  from  the 
£Eu;t  that  the  ship  was  bound  to  foreign 
parts,  and  that  the  shipowner  would  not 
by  the  civil  law  or  the  maritime  law  be 
chargeable  for  piracy  or  damnum  fatale 
(a  difficulty,  it  may  be  remarked,  which 
does  not  apply  to  the  present  case,  where 
the  whole  transaction  is  in  England). 
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Noihing  is  in  any  report  said  as  to  the 
Bhip  being  a  general  ship,  and  on  that 
connt  no  judgment  conld  have  been  given 
on  that  ground.  And  the  ultimate  deci- 
sion on  the  special  verdict  has  always 
been  understood  to  apply  equally  to  all 
ships  employed  in  commerce  and  sailing 
from  England,  as  is  shewn  from  the  forms 
of  charter-party  and  bills  of  lading  in 
ordinary  use  in  England,  which  always 
contain  an  engagement  to  deliver  the 
goods  in  the  same  condition  they  were 
received  aboard,  and  when  Lord  Ten- 
terden  first  wrote,  contained  only  an  ex- 
ception of  the  dangers  of  the  seas.  Now 
the  exceptions  in  each  class  of  instru- 
ments are  much  more  extensive. 

And  certainly  it  is  difficult  to  see  any 
reason  why  the  liability  of  a  shipowner 
who  engages  to  carry  the  whole  lading  of 
his  ship  i6r  one  person  should  be  less 
than  the  liability  of  one  who  carries  the 
lading  in  different  parcels  for  difierent 
people.  And  to  come  nearer  to  the  par- 
ticular case, we  find  that  "lightermen" 
are  specially  named  in  Bacon's  Abridge 
ment,  carrier  A.,  and  in  the  notes  to 
Oogga  v.  Bernard  (3)  ;  and  in  Lyons  v. 
Mells  (13)  the  course  of  business  of  the 
defendant  is  thus  described :  "  The  de- 
fendant kept  sloops  for  carrying  other 
persons'  goods  for  hire,  and  also  lighters 
for  the  purpose  of  cairying  these  goods 
to  and  from  his  sloops ;  and  when  he 
had  not  employment  for  his  lighters  in 
his  own  business,  he  let  them  for  hire  to 
such  persons  as  wanted  to  carry  goods  to 
other  sloops."  If  there  be  any  difference 
between  the  emplo3rment  of  the  now  de- 
fendant, as  described  in  this  case,  and 
the  employment  of  the  defendant  in  Lyons 
V.  Mells  (13),  it  would  seem  that  the 
latter  was  less  clearly  a  public  employ- 
ment. The  great  point  discussed  was, 
whether  a  notice  limiting  the  liability  of 
the  defendant  was,  as  Lord  Ellenborough 
states  it,  illegal,  as  being  "to  exempt 
him  from  a  responsibility  cast  on  him  by 
law  as  a  carrier  of  goods  by  water  for 
hire,"  a  proposition  which  could  not  well 
have  been  discussed  by  anyone  who  did 
not  think  that  the  defendant  bad,  but  for 
the  notice,  incurred  that  responsibility. 
The  point  actually  decided  was  that  the 
teims  of  the  notice  did  not  relieve  the 


defendant  from  liability  for  furnishing  an 
unseaworthy  lighter.  As  to  this.  Lord 
Ellenborough  says,  "Every  agreement 
must  be  construed  with  reference  to  the 
subject  matter,  and  looking  at  the  parties 
to  this  agreement  (for  so  I  denominate 
the  notice,  and  the  situation  in  which 
they  stood  in  point  of  law  to  each  other), 
it  is  clear  beyond  a  doubt  that  the  only 
object  of  the  owners  of  lighters  was  to 
limit  their  responsibility  in  those  cases 
only  where  the  law  would  otherwise  have 
made  them  answerable  for  the  neglect  of 
others,  and  for  accidents  which  it  might 
not  be  within  the  scope  of  ordinary  care 
and  caution  to  provide  against.  We  think 
that  Mr.  James,  in  arguing  for  the  plain- 
tiff's in  this  case,  was  right  when  he  rehed 
on  Lyon  v.  Mells  (13)  as  an  important 
authority  in  fovour  of  his  client.  It  is 
true  that  the  point  was  not  precisely  de- 
cided in  Lyon  v.  Mells  (13),  and  if  it  had 
been,  it  would  not  have  been  binding 
upon  us  in  a  Court  of  Error;  but  the 
opinions  of  Lord  Ellenborough,  and  (as 
far  as  we  can  judge  from  the  report)  of 
every  one  concerned  in  the  case,  was  that 
it  was  too  clear  for  argument  that^  but 
for  the  notice,  the  lighterman,  acting  as 
the  defendant  did  in  that  case,  would 
have  been  liable  to  the  same  extent  as  a 
common  carrier. 

Lord  Abinger,  in  Brmd  v.  Dale  (12), 
expressed  a  strong  opinion  that  a  town 
carman  could  not  be  considered  a  common 
canier;  but  he  reserved  the  pointy  and 
as  the  jury  found  in  favour  of  the  defend- 
ant, the  question  whether  the  goods  were 
received  by  him  as  a  common  carrier,  it 
never  was  reviewed  in  banco.  The  ruling 
of  Alderson,  B.,  in  Ligaie  v.  OhrisHe  (6) 
is  in  express  conformity  with  what  ap- 
pears to  have  been  Lord  EUenborough's 
View  in  Lyon  v.  Mells  (13),  and  no  Eng- 
lish  authority  has  been  cited  in  conflict 
with  this  doctrine.  We  think,  therefore, 
that  the  judgment  below  was  right,  and 
should  be  affirmed. 

His  Lordship  then  read  the  following 
judgment  of 

Brett,  J. — I  cannot  come  to  the  conclu- 
sion that  the  defendant's  liability  in  this 
case  depended  on  whether  he  was  a  com- 
mon carrier  or  not,  because  I  conclude  that 
he  was  liable,  Aotwithstandipg  that  I  am 
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clearly  of  opinion  he  was  not  a  com- 
mon carrier.  It  seems  to  me  that  it  is  of 
the  very  essence  of  the  definition  of  a  com- 
mon carrier  that  he  shonld  be  one  who 
undertakes  to  carry  the  goods  (not  being 
dangerons  or  of  unreasonable  weight  or 
bnlk)  which  are  first  offered  to  him.  He 
who  does  not  so  undertake  is  not  a 
common  carrier.  The  force  of  the  word 
"common'*  is  not  that  the  carrier's 
business  is  a  public  one,  or  "  in  common 
with  others,"  but  that  he  undertakes  to 
carry  for  all  indifferently,  in  the  sense  of 
for  the  first  comer,  i.e.  "  for  all  in  com- 
mon." It  is  clear  to  my  mind  that  a 
shipowner  who  publicly  professes  to  own 
ships  and  to  charter  them  to  anyone  who 
will  agree  with  him  on  terms  of  charter,  is 
not  a  common  carrier,  because  he  does  not 
undertake  to  carry  goods  for,  or  to  charter 
his  ships  to  the  first  comer.  He  wants, 
therefore,  the  essential  characteristic  of  a 
common  carrier ;  he  is,  therefore,  not  a 
common  carrier,  and  therefore  does  not 
incur  at  any  time  any  liability  on  the 
ground  of  his  being  a  common  carrier. 
The  defendant  in  the  present  case,  in  my 
opinion,  carried  on  his  business  like  any 
other  owner  of  ships  or  vessels,  and  was 
not  a  common  carrier,  and  was  in  no  way 
liable  as  such.  Bat  I  think  that  by  a 
recognised  custom  of  England — a  custom 
adopted  and  recognised  by  the  Courts  in 
precisely  the  same  manner  as  the  custom 
of  England  with  regard  to  common  car- 
riers—every shipowner  who  carries  goods 
for  hire  in  his  ship,  whether  by  inland 
navigation  or  coastways  or  abroad,  under- 
takes to  carry  them  at  his  own  absolute 
risk,  the  act  of  Gbd  or  of  the  Queen's  ene- 
mies alone  excepted,  unless  by  agreement 
between  himself  and  a  particular  freighter 
on  a  particular  voyage  or  on  particular 
voyages  he  limit  his  liability  by  farther 
exceptions.  I  think  that  this  liability 
attaches  to  shipowners  carrying  goods  by 
reason  of  recognised  custom,  which  may 
be  pleaded  as  the  custom  of  England, 
jast  as  the  custom  of  England  as  to  com- 
mon carriers  may  be  pleaded.  Bat  it  is 
a  custom  wholly  independent  of  the  simi- 
lar castom  with  regard  to  common  car- 
riers. The  similarity  of  the  two  customs 
has  occasioned  phraseology  to  be  used  in 
some  cases  which  has  raised  an  inaccu- 


rate idea  that  shipowners  are  common 
carriers ;  but  I  am  of  opinion  that  they 
are  not.  They  are  not  bound  to  carry  for 
the  first  comer.  I  therefore  hold  that 
the  defendant  is  liable  as  a  shipowner 
upon  the  custom  appUcable  to  them  as 
such,  but  is  not  liable  as  a  common  car- 
rier upon  the  custom  applicable  to  that 
business  or  employment. 

Judgment  affirmed. 


Attorneys—F.  Venn  &  Son,  agents  for  J.  Quinn 
&  Sons,  Liverpool,  for  plaintiffs;  Field  & 
Eoscoo,  agents  for  Bateson  &  Co.,  Liverpool,  for 
defendants. 


1874.      1  THE   ATTORNEY-GENERAL  V.  THE 

June  6, 6,  >      north  london  railway 

July  6.    J  COMPANY. 

Revenue — Fares  of  Railway  Rassengera^ 
Duty  on — Exemption — The  Cheap  Trains 
Act  (7^8  Vict,  c,  85). 

A  train  which  travels  along  a  line  of 
railway  from  one  terminal  station  to  another 
for  the  conveyance  of  passengers  at  fares 
not  exceeding  one  penny  per  mile,  andfuU 
fils  the  other  requirements  of  section  6  of 
the  Cheap  Traiiis  Act  (7^8  Vict  c.  85), 
is  a  cJieap  train  within  the  meaning  of  the 
Act,  although  there  may  he  no  third  class 
carriages  in,  nor  third  class  tickets  issued 
for  such  train,  and  the  right  of  the  railway 
company,  under  section  9,  to  exemption 
from  duty  in  reject  of  such  fares  of  pas* 
sengers  by  any  such  train  is  not  lost  through 
the  passengers  being  required,  for  the  cou" 
venience  of  traffic,  to  change  from  one  such 
train  to  anotJier  at  a  junction  or  other 
station  between  the  termini  in  the  course  of 
transit,  provided  there  is  no  unreasonable 
detention  at  the  station  where  the  change 
is  made,  so  as  to  reduce  the  speed  at  which 
the  passengers  travel  below  the  minimum 
speed  of  twelve  miles  an  hour  required  by 
the  Act,  But  such  train  must  stop,  so  that 
passengers  travelling  at  the  fares  aforesaid 
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may  enter  and  leave  it,  at  every  ordinary 
intermediate  passenger  station  between  the 
terminal  ones,  and  the  Board  of  Trade  have 
no  power,  under  section  8,  to  dispense  tcith 
this  condition. 

The  fares  received  for  return  tickets 
issued  in  respect  of  such  train  are  not 
exempt  from  duty  unless  the  fares  that 
would  he  charged  for  the  singls  journey 
over  the  same  distance  would  not  exceed 
one  penny  per  mile. 

WeeJcly  tickets  issued  to  workmen  at  a 
fare  which,  if  the  holders  used  them  every 
day  in  the  week,  would  not  exceed  one 
penny  per  mile,  are  nevertheless  not  exempt^ 
unless  the  trains  in  respect  of  which  those 
tickets  are  issued  travel  from  one  end  to  the 
oihe^'  of  a  trunk,  branch,  or  junction  line, 
and  the  ticket-holders  are  allowed  to  take 
with  them  half  a  hundred  weight  of  luggage 
without  extra  charge,  in  compliance  with  the 
provisions  of  the  Act. 

Information  by  the  Attorney- General 
on  behalf  of  the  Crown  to  recover  certain 
duties  in  respect  of  the  receipts  of  the 
defendants  from  the  fares  of  passengers 
carried  npon  their  railway. 

The  substance  of  the  case  and  arguments 
sufficiently  appears  in  the  judgment  of  the 
Court. 

The  Attorney- General  (Sir  B.  Bag* 
gallay).  Sir  H.  James  and  W.  W.  Karslake, 
on  June  5  and  6,  argued  for  the  Crown. 

Sir  J.  Karslake,  J.  Broum  and  F.  M, 
White,  for  the  defendants. 

Our.  adv.  vult. 

The  judgment  of  the  Court  (1)  was 
(on  July  6)  delivered  by 

Amphlett,  B.  —  Thia  information  is 
filed  for  the  purpose  of  recovering  from 
the  defendant  company  certain  passen- 
ger duties  from  which  they  claim  to  be 
exempted  under  the  provisions  of  the 
7  <fc  8  Vict.  c.  85,  commonly  called  "  The 
Cheap  Trains  Act.**  By  section  6  of  that 
Act,  afber  reciting  that  it  was  expedient 
to  secure  to  the  poorer  classes  of  travellers 
the  means  of  travelling  by  railway  at 
moderate  fares  and  in  carriages  in  which 

(1)  Kelly,  C.B. ;  Pigott,  B. ;  and  Amphlott,  B. 


they  might  be  protected  from  the  weather, 
it  was  enacted  that  all  passenger  railway 
companies  therein  mentioned,  and  whicn 
would  include  the  defendant  company, 
should,  by  means  of  one  train  at  the  least 
to  travel  along  their  railway  from  one 
end  to  the  other  of  each  trunk  branch  or 
junction  line  belonging  to  or  lea£ed  by 
them  so  long  as  they  should  continue  to 
carry  other  passengers  over  such  trunk 
branch  or  junction  line  once  at  the  least 
each  day  on  every  week  day,  except 
Christinas  Day  or  Oood  Friday  (such 
exception  not  to  extend  to  Scotland), 
provide  for  the  conveyance  of  third  class 
passengers  to  and  from  the  terminal  and 
other  ordinary  passenger  stations  of  the 
railway  under  the  obligations  contained  in 
their  several  Acts  of  Parliament,  and 
with  the  immunities  applicable  by  law  to 
carriers  of  passengers  by  railway,  and 
also  under  certain  conditions  therein 
mentioned,  among  which  are  the  follow- 
ing— "  Such  train  shall  start  at  an  hour 
to  be  from  time  to  time  fixed  by  the 
directors,  subject  to  the  approval  of  the 
Lords  of  the  Committee  of  Privy  Council 
for  Trade  and  Plantations. 

**  Such  train  shall  travel  at  an  average 
rate  of  speed  not  less  than  twelve  miles 
an  hour  tor  the  whole  distance  travelled 
on  the  railway,  including  stoppages. 

**  Such  train  shall,  if  required,  take  up 
and  set  down  passengers  at  every  pas- 
senger station  which  it  shall  pass  on  the 
line. 

'*The  carriages  in  which  passengers 
shall  be  conveyed  by  such  tram  shall  be 
provided  with  seats,  and  shall  be  pro- 
tected from  the  weather  in  a  manner 
satisfactory  to  the  Lords  of  the  said  com- 
mittee. 

**The  fare  or  charge  for  each  third 
class  passenger  by  such  train  shall  not 
exceed  one  penny  for  each  mile  travelled." 
By  section  7,  a  penalty  is  imposed  on 
railway  companies  refusing  or  wilfully 
neglecting  to  comply  with  the  provisions 
of  that  Act.  By  section  8,  it  was 
enacted  that,  except  as  to  the  amount  of 
fai*e  or  charge  for  each  passenger  by  such 
cheap  trains,  which  should  in  no  case 
exceed  the  rates  thereinbefore  in  such 
case  provided,  the  Lords  of  the  said 
oonmiittee  (hereinafter  caDed  tiie  Board 
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of  Trade)  should  have  a  discretionary 
power  upon  the  application  of  any  rail- 
way company  of  dispensing  with  any  of 
the  conditions  thereinbefore  required  in 
regard  to  the  conveyance  of  passengers 
by  such  cheap  trains  as  aforesaid  in  con- 
sideration of  such  other  arrangements  as 
therein-mentioned.  And  by  section  9,  it 
was  enacted  that  no  tax  should  be  levied 
upon  the  receipts  of  any  railway  company 
from  the  conveyance  of  passengers  at 
fares  not  exceeding  one  penny  for  each 
mile  by  any  such  cheap  train  as  afore- 
said. 

The  defendant  company  have,  by 
various  Acts  of  Parliament,  become  the 
proprietors  of  a  line  of  railway  which 
may  be  called  their  main  line,  running 
northwards  from  Broad  Street,  in  the 
City  of  London,  up  to  a  certain  place 
called  the  Dalston  Junction,  and  from 
thence  dividing  into  two  branches,  one 
running  to  the  east,  to  Poplar,  and  the 
other  to  the  west,  to  Chalk  Farm. 

Before  reaching  Chalk  Farm,  a  line  of 
railway,  belonging  to  other  companies, 
diverges  from  this  main  line  and  runs  to 
Richmond  and  Kew  Bridge;  and  the 
defendant  company  have  running  powers 
over  that  line,  and  work  the  same,  not 
afl  a  separate  line  or  branch,  but  in  con- 
nexion with  their  main  line  as  hereinafter 
mentioned. 

By  arrangement  the  defendant  company 
run  some  of  their  trains  beyond  Poplar 
to  Blackwall  and  elsewhere ;  but  for  the 
purpose  of  this  judgment,  their  line  at 
this  end  may  be  considered  as  terminating 
at  Poplar.  The  defendant  company 
worked  their  system  of  railway  as 
follows : — "  Trains  run  continuously  to 
and  fro  by  the  Dalston  Junction  between 
Broad  Street  and  Poplar;  other  trains 
run  continuously  to  and  fro,  also  by 
Dalston  Junction,  between  Broad  Street 
and  Chalk  Farm,  and'  between  Broad 
Street  and  Richmond  and  Kew  Bridge 
or  one  of  them.  No  trains  have  run  for 
some  time  past  continuously  to  and  fro 
between  Poplar  and  the  stations  to  the 
west  of  Dalston  Junction ;  but  passen- 
gers desiring  to  go  from  Poplar  or  an 
intermediate  station  between  Poplar  and 
Dalston  Junction  to  any  other  station  to 
the  west,  take  an  up  train  from  Poplar 
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to  Broad  Street  as  far  as  Dalston  Junc- 
tion, and  then  join,  after  an  interval  of  a 
few  minutes  only,  a  down  train  from 
Broad  Street  to  Chalk  Farm  or  other 
terminal  stations  to  the  west  as  the  case 
may  be. 

Under  these  circumstances  we  think 
that  trains  running  from  one  end  to  the 
other,  from  Broad  Street  to  Poplar,  or 
from  Broad  Street  to  Chalk  Farm,  Rich- 
mond or  Kew  Bridge,  or  between  other 
terminal  stations  on  the  defendants'  sys- 
tem, and  complying  with  the  other  re- 
quirements of  the  6iJi  section  of  the  Act^ 
are  cheap  trains  within  the  meaning  of 
the  Act,  and  that  exemption  from  duty 
in  respect  of  the  fare  of  passengers  by 
any  such  train  is  not  lost  by  their  being 
required,  for  the  convenience  of  the 
traffic,  to  move  from  one  such  train  to 
another  at  Dalston  Junction  or  any  other 
station,  provided  there  is  no  unreasonable 
detention  at  each  station  so  as  to  reduce 
the  speed  at  which  such  passengers  travel 
below  the  minimum  speed  required  by 
the  Act. 

The  defendant  company  only  use  two 
classes  of  carriages  upon  the  line,  which 
are  respectively  called  and  marked  first 
and  second  class  carriages.  The  fares 
charged  to  second  class  psissengcrs  from 
any  one  terminal  station  to  another  ter- 
minal station,  and  indeed  between  most 
of  the  stations,  do  not  exceed  the  parlia- 
mentary rate  of  lc2.  a  mile,  and  in  all 
such  cases  second  class  tickets  only  are 
issued. 

There  are,  however,  a  few  cases  where 
the  fares  to  and  from  particular  stations 
for  second  class  passengers  exceed  the 
parliamentary  rates  ;  and  in  one  of  these 
cases,  but  not  all,  third  class  tickets  are 
issued  at  fares  not  exceeding  the  parlia- 
mentary rate ;  and  where  third  class 
tickets  are  so  issued,  there  being  no  third 
class  carriages,  the  holders  of  second  and 
third  class  tickets  are  admitted  to  the 
same  carriages  and  are  afforded  the  same 
accommodation  in  every  respect. 

The  defendants  claim  exemption  from 
duty  in  every  case  in  which  the  fares 
charged  to  the  holders  of  either  second 
or  third  class  tickets  do  not  exceed  the 
parliamentary  rate  of  Id,  a  mile. 

This  claim  to  exemption  is  disputed  by 
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the  Crown  on  varions  grounds ;  and  first 
it  was  contended  that,  in  the  absence  of 
any  third  class  carriages,  a  train  ought 
not  to  be  considered  a  cheap  train  within 
the  meaning  of  the  Act;  and  reliance 
was  placed  upon  the  preamble  of 
the  6th  section  of  the  Act  and  the 
express  mention  of  third  class  pas- 
sengers in  the  body  of  the  sec- 
tion, which,  it  was  forcibly  argned, 
shewed  that  the  class  of  persons  whose 
&res  were  to  be  exempted  from,  duty 
were  those  who  would  ordinarily  travel 
in  third  class  carriages,  and  not  those 
who,  if  there  were  both  second  and  third 
class  carriages,  would  prefer  the  former, 
even  at  a  greater  charge,  in  order  to 
secure  themselves  from  the  discomfort  of 
travelling  in  company  with  third  class 
passengers.  We  are,  however,  of  opinion 
that  the  objection  ought  not  to  prevail. 
There  is  no  definition  of  a  *^  third  class 
passenger ''  in  the  Act,  and  it  would,  we 
think,  be  unreasonable  to  hold  that  the 
question  whether  a  person  is  a  third  class 
passenger  should  depend  upon  the  number 
a^ed  to  his  carriage  or  ticket,  and 
which  might  be  changed  at  any  moment. 
We  apprehend  that  the  third  class  pas- 
sengers were  mentioned  in  the  6th  section 
of  the  Act  merely  to  shew  that  it  was 
for  that  class  of  passengers  only  that  the 
f&vea  were  to  be  comjpulsorihj  limited, 
leaving  the  companies  to  exercise  their 
own  discretion  as  to  the  fares  to  be 
charged  to  other  passengers.  It  might 
otherwise  have  been  neld,  as  indeed  is 
contended  in  the  information,  though 
not  insisted  upon  in  the  argument  before 
us,  that  no  passenger  by  a  cheap  train, 
of  whatever  class,  should  be  charged  more 
than  the  parliamentary  rate.  Suppose 
the  company  chose  to  run  a  parliamentary 
train  with  only  one  class  of  carriages, 
such  as  are  usually  called  third  class 
carriages,  would  it  not  be  a  cheap  train 
within  the  meaning  of  the  Act  ?  and 
could  it  be  deprived  of  that  character 
because  the  company  gave  the  passengers 
the  benefit  of  better  or  more  commodious 
carriages  P 

It  was  then  contended  on  the  part  of 
the  Crown  that,  even  assuming  that  the 
train  was  not  deprived  of  its  character 
of  a  cheap  train  within  the  Act  by  the 


absence  of  third  class  carriages,  still  that 
the  fares  of  those  only  who  asked  for 
third  class  tickets  would  be  within  the 
exemption,  and  that  if  it  be  difficult  or 
impossible  to  distinguish  them  from  the 
others,  the  company  have  brought  it  upon 
themselves  and  cannot  complain. 

Looking,  however,  at  the  language  of 
the  9th  section  of  the  Act  where  pas- 
sengers generally,  and  not  third  class 
passengers  are  mentioned,  we  are  of 
opinion  that  such  distinction  cannot  be 
maintained,  and  that  the  fares  of  all  pas- 
sengers by  a  cheap  train,  of  whatever 
class,  are  within  the  exemption,  if  not 
exceeding  the  parliamentary  rate.  It  is 
easy  to  see  that  this  construction  may 
enable  companies  to  claim  exemption  for 
the  fares  of  passengers  not  within  the 
purview  of  the  Act,  but  that  must  be 
remedied,  if  thought  advisable,  by  the 
Legislature,  and  not  by  putting  a  strained 
meaning  on  the  language  of  the  Act  as  it 
stands. 

It  was  next  contended  on  the  part  of 
the  Crown  that  no  train  which  did  not 
stop  at  every  ordinary  passenger  station 
between  the  terminal  stations,  and  which 
did  not  carry  passengers  to  all  the 
stations  at  which  they  did  stop  at  the 
parliamentary  rate,  was  a  cheap  train 
within  the  meaning  of  the  Act,  and  that 
consequently  the  faro  of  no  passenger 
travelling  by  it,  of  whatever  ck^  would 
be  within  the  exemption,  and  we  are  of 
that  opinion. 

It  was  but  £Eiintly  contended  on  the 
part  of  the  defendants  that  this  would 
not  be  so  on  the  construction  of  the  Act 
alone,  but  it  was  said  that  the  Board  of 
Trade  had  dispensed  with  both  these  con- 
ditions. It  is,  however,  our  opinion  that 
even  assuming  that  the  Board  of  Trade, 
after  the  requisite  knowledge  of  the  facts, 
did  defado  intend  to  dispense  therewith 
(which  but  for  the  admission  on  the  part 
of  the  Crown  might  have  been  very  much 
doubted  upon  the  evidence  in  the  case) 
it  was  beyond  their  power  to  do  so.  By 
the  8th  section  of  the  Act  the  rates  of 
fares  are  expressly  excepted  out  of  the 
dispensing  power,  and  with  respect  to  the 
stopping  of  trains  we  think  that  the 
dispensing  power  is  confined  to  the  con- 
ditions (expressly  so  called)  at  the  end 
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of  tbe  clause,  and  does  not  extend  to  the 
requirements  in  the  previous  part  of  the 
clause  which  appear  to  constitute  the 
essential  definition  of  a  cheap  train  under 
the  Act.  If  this  be  so,  it  seems  to  us 
that  to  make  the  claim  consistent  with 
itself,  the  passenger  stations,  mentioned 
in  the  third  condition,  at  which  trains  are 
to  stop,  if  required,  must  be  taken  to  mean 
stations  other  than  the  ordinary  pas- 
senger stations  before  mentioned,  for  in- 
stance stations  such  as  those  which  are 
sometimes  established  for  the  convenience 
of  private  individuals,  or  particular  works, 
or  on  particular  days  for  the  accommo- 
dation of  market  people.  The  only  other 
questions  raised  before  us  which  are  ripe 
for  decision  without  further  enquiry  into 
the  facts,  are  as  to  return  tickets,  and  as 
to  workmen's  tickets. 

With  regard  to  return  tickets  it  ap- 
pears that  in  some  instances  such  tickets 
are  issued  to  second  class  passengers  at 
fares  which,  assuming  them  to  make  full 
use  of  their  tickets,  would  not  exceed  the 
parliamentary  rate,  while  the  fare  for  a 
single  journey  over  the  same  distance 
would  exceed  that  rate,  and  we  are  of 
opinion  that  no  exemption  can  be  claimed 
in  respect  of  such  return  ticket  since  it 
appears  to  us  to  be  the  intention  of  the 
Act  that  a  passenger  whose  fare  is  to  be 
exempt  should  have  the  option  of  travel- 
ling for  any  part  of  his  journey  at  the 
parliamentary  rate. 

With  regard  to  workmen's  tickets 
which  are  weekly  tickets  accorded  to 
artisans,  mechanics,  and  daily  labourers 
upon  a  special  contract,  it  appears  that 
the  charge  for  every  such  ticket  is  one 
shilHng  only,  which,  if  the  holder  availed 
himself  of  it  every  day  in  the  week  would 
not  exceed  the  parliamentary  rate,  but 
such  tickets  are  only  issued  for  trains 
running  from  Dalston  Junction  to  Broad 
Street,  and  not  for  any  train  which  travels 
from  one  end  to  the  other  of  any  trunk 
branch  or  junction  line  of  the  defendants, 
and,  moreover,  the  passengers  availing 
themselves  of  these  tickets  are  not  al. 
lowed  to  take  with  them  half  a  hundred 
weight  of  luggage  without  extra  charge 
in  compliance  with  the  Cheap  Trains  Act, 
and  we  do  not  find  any  evidence  or  ad- 
mission that  the  last  condition  has  been 


dispensed  with  by  the  Board  of  Trade. 
We  think,  therefore,  that  under  the  pre- 
sent arrangements  the  fares  of  these 
workmen's  tickets  are  not  entitled  to  the 
exemption,  although  we  should  have  been 
of  a  different  opinion  if  such  tickets  were 
issued  to  passengers  travelling  by  a  cheap 
train  as  herein  defined,  and  if  the  con- 
dition as  to  luggage  were  dispensed  with, 
as  it  doubtless  would  be  on  application 
by  the  Board  of  Trade. 

Under  these  circumstances  the  proper 
decree  appears  to  us  to  be  as  follows : — 

Declare  that  every  train  running  from 
one  end  to  the  other  of  the  line  between 
Broad  Street  station  and  Poplar  Station, 
or  between  Broad  Street  Station  and 
Chalk  Farm,  Richmond  or  Kew  Bridge,  op 
between  other  terminal  stations  on  the  de- 
fendants'system  of  railways  and  conveying 
passengers  to  and  from  such  terminal  and 
every  intermediate  ordinary  passenger 
station  at  fares  not  exceeding  the  parlia- 
mentary rate,  and  complying  with  the 
several  other  conditions  mentioned  in  the 
6th  section  of  the  Cheap  Trains  Act  so 
far  as  they  have  not  been  properly  dis- 
pensed with  by  the  Board  of  Trade  ought 
to  be  considered  a  cheap  train  within 
the  meaning  of  the  Cheap  Trains  Act, 
notwithstanding  there  may  be  no  third 
class  carriages  in  such  train. 

Declare  that  the  fares  of  passengers  by 
such  cheap  trains  are  entitled  to  exemption 
from  duty  if  they  do  not  exceed  the  par- 
liamentary rate,  whether  the  tickets  issued 
to  them  are  second  or  third  class. 

Declare  that  such  exemption  is  not 
lost  by  such  passengers  being  required 
for  the  convenience  of  traffic  to  move  at 
any  paHicular  station  from  one  such 
cheap  train  to  another  provided  there  is 
no  unreasonable  detention  at  such  station 
so  as  to  reduce  the  speed  at  which  such 
passengers  travel  below  the  minimum 
speed  required  by  the  Act. 

Declare  that  no  train  ought  to  be  con- 
sidered a  cheap  train  within  the  meaning 
of  the  Act  whether  approved  by  the 
Board  of  Trade  as  a  cheap  train  or  not, 
which  does  not  stop  at  every  intermediate 
ordinary  passenger  station,  and  which 
does  not  convey  some  class  of  passengers 
to  and  from  every  station  at  fares  not 
extending  the  parliamentary  rate,  and 
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ihat  no  exemption  onght  to  be  allowed  in 
respect  of  the  fares  of  the  passengers 
by  any  snch  trains,  notwithstanding  such 
&res  may  not  exceed  the  parliamentary 
rate. 

Declare  that  the  fares  received  for 
retnm  tickets  are  not  exempt  from  dnty 
nnless  the  fares  that  wonld  be  charged  to 
the  same  class  of  passengers  for  the 
single  journey  over  the  same  distance 
would  not  exceed  the  parliamentary  rate. 

Declare  that  the  &res  received  for 
workmen's  tickets  under  the  existing 
arrangements  are  not  exempt  from  duty. 

Direct^  in  case  the  parties  differ,  an 
enquiry  as  prayed  in  the  third  paragraph 
of  the  prayer  (2),  regard  beiug  had  to 
the  above  declarations. 

Judgment  accordingly. 


Attorneys — The  Solicitor  of  Inland  Berenne,  for 
the  (^wn ;  Paine  &  liayton,  for  defendants. 


[IN  THE  HOUSE  OF  LORDS.] 
1873. 


>  SAXBT  V,  CLITNES  AND  ANOTHER. 


July  2,  3. 

1874. 
May  15. 
June  22. 

PcUent — Infringement — Oombinaiion  of 
Machinery  for  particular  Object  in  a  par^ 
ticular  Way — Adaptation  of  same  Com' 
hination  for  similar  Object  in  a  different 
Way. 

A  patent  for  a  mechanical  arrangement 
whereby  a  particular  operation  may  be  per* 
formed  for  a  particular  purpose^  the  parts 
of  the  apparatus  so  arranged  not  being 
neio  in  themselves,  but  thus  first  combined 
for  that  particular  purpose,  is  not  infringed 
by  the  adoption  of  the  same  arrangement 
or  combination  of  parts  for  a  similar  pur^ 

(2)  Viz.,  to  ascertain  what  trains  had  been  mn 
as  cheap  trains,  and  whether  any  had  been  pro- 
periy  approTed  by  the  Board  of  Trade,  and  what 
fares  had  been  chai^ged,  and  whether  for  single  or 
return  tickets,  and  what  moneys  had  been  received 
for  snch  fures,  and  what  duty  was  owing  in  respect 
thereof. 


pose,  if  the  mode  of  operation  %s  suffidenUy 
distinct^  and  different  in  principle  from  thai 
which  was  described  cr  claimed  in  the 
paient,  and  the  object  a>chieved  is  also  suffix 
eienUy  distinct  or  novel  and  does  not  form 
an  essential  part  of  the  paient. 

8.  obtained  in  1856  a  patent  for  **an 
arrangement  of  mechanism  by  which  the 
points  and  the  signals  used  on  railways 
should  be  simultaneously  actuaied  by  one 
movement  and  in  such  a  manner  that  the 
points  could  not  be  wrong  when  the  signals 
were  right,  nor  the  signals  wrong  when  the 
points  were  right.**  The  invention  effected 
this  by  connecting  the  rods  and  pulleys 
which  worked  the  signals  with  the  lever 
which  moved  the  points  so  that  when  the 
signalman  pushed  or  pulled  the  lever  to 
open  or  shtU  the  points  he  must  of  necessity 
raise  or  depress  the  signal  and  place  it  so 
thai  it  should  rightly  indiccUe  the  position 
of  the  points.  After  describing  the  invention 
in  all  Us  paHs,  the  specification  stated  that 
the  daim  was  for  the  mechanical  arrange" 
ment  thereinbefore  described,  whereby  ^'  the 
signals  and  the  points  of  each  line  are 
worked  by  the  motion  of  a  signal  lever,  or 
any  modificaiion  therecf,*'  and  it  was  de- 
clared that  the  inventor  did  not  confine 
himself  to  the  precise  arrangement  of  ihe 
mechanical  details,  cu  the  same  might  be 
varied  without  departing  from  the  inven- 
tion. 

In  1866,  0,  obtained  a  paient  ^^for  mo- 
chinery  for  actuating  raUway-points  and 
signals,**  the  object  being  **to  effect  a  simuU 
taneous  adjustment  of  points  and  signals, 
agreeing  together  so  aa  to  prevent  the  pos* 
Ability  of  accident  by  collision  ai  railway 
junctions,  and  to  etisure  the  efficient  working 
of  points  and  signals  in  conMnation,  The 
system  employed  under  G.*s  paient  was  that 
the  normal  position  of  the  sigtials  should  he 
at '  Danger,*  and  they  could  only  be  changed 
to  ^  Safety  *  by  the  moving  of  a  separate 
lever;  they  were  not  moved  by  the  lever 
which  moved  ihe  points,  Bui  ihe  lever 
which  moved  the  signals  was  connected  with 
ihe  lever  which  moved  ihe  points  in  such  a 
way  thai  when  the  line  was  not  open  ihe 
signal  lever  was  locked,  and  ii  could  not  be 
moved,  consequently  the  signal  could  not  he 
changed  from  danger  to  safety,  Bui  when 
the  point* s  lever  was  moved  so  as  to  open 
the  Une^  the  signal  lever  became  ai  the  same 
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moment  unlochedy  a/nd  then  the  signalmcm 
might  niive  it  and  so  put  the  signal  to  safety. 
But  the  line  might  he  opened  or  closed  for 
shuntvngy  8fc,j  without  moving  the  signal 
from  danger.  Thus  0**s  invention  was  in 
fact  one  by  which  any  two  or  more  levers 
might  be  made  to  act  upon  each  other  and 
in  commvmcation,  and  not  thai  one  lever 
should  act  directly  at  the  same  moment  upon 
both  points  and  signals.  The  result,  as  de- 
scribed in  his  specification^  was  that  **  when 
one  or  more  sets  of  levers  were  moved,  such 
signals  (it  should  have  been  signal  levers) 
as  may  be  required  to  be  moved  in  accord^ 
ance  therewith  were  set  at  liberty,  and  all 
other  signal  levers  which,  if  moved,  would 
be  antagonistic  to  the  position  of  the  points 
became  locked  and  rendered  incapable  of 
motion," 

0,*8  patent  was  more  useful  tham,  that  of 
fl.,  but  8,^ s  patent  could  have  been  made  to 
effect  0,'s  result  by  a  slight  modification, 
and  the  introduction  of  another  lever.  The 
mechanical  contrivances  employed  in  the 
one  patent  were  of  course  much  the  same  as 
those  used  in  the  other : — 

Held,  that  the  working  C^s  patent  was 
not  an  infringement  of  8.*s  patent;  that 
the  principle  of  his  invention,  namely,  of 
svm/ultaneously  moving  tlis  points  and 
making  it  possible  to  move  the  signal  lever, 
was  not  equivalent  to  8,^s  principle  of 
eimuUa/neously  moving  the  signals  and  the 
points;  and  O.^s  invention  was  one  of  practi- 
eal  importance  a/nd  distinct  from  that  of  8, 

This  was  an  appeal  from  a  judgment 
of  the  Conrt  of  Exchequer  Chamber,  re- 
versing a  judgment  of  the  Court  of  Ex- 
chequer, which  last-mentioned  judgment 
had  discharged  a  rule  to  enter  a  verdict 
for  the  defendants  in  an  action  brought 
by  the  plaintiff  for  the  infringement  of  a 
patent  granted  to  him  in  the  year  1856 
for  the  invention  of  "  a  mode  of  working 
simultaneously  the  points  and  signals  of 
railways  at  junctions  to  prevent  ac- 
cidents." 

The  defendants  were  also  patentees 
under  a  patent  granted  to  them  in  1866 
for  "  Improvements  in  machinery  or  ap- 
paratus for  actuating  and  regulating 
railway-points  and  signals.''  The  plain- 
tiff af&rmed  that  the  defendants'  patent 
was  an  infringement  of  his ;  and  as  the 


defendants  were  extensively  using  their 
patent,  the  action  was  brought  and  the 
cause  was  tried  before  Kelly,  C.B.,  in 
1869.  At  the  trial  the  question  of  in- 
fringement was  not  left  to  the  jury,  but 
a  verdict  was  directed  by  the  learned 
Judge  for  the  plaintiff,  leave  being  re- 
served to  the  defendants  to  move  to  enter 
a  verdict  in  their  favour,  on  the  ground 
that  there  was  no  sufficient  evidjence  of 
infringement ;  the  Court  to  be  at  liberty 
to  draw  inferences  and  to  form  opinions 
upon  the  evidence.  The  evidence  was 
set  forth  in  a  Special  Case,  and  consisted 
of  the  patents  and  specifications  and  the 
statements  of  several  eminent  engineers, 
which  were  to  the  effect  that  in  their 
opinion  a  working  under  the  defendants' 
patent  was  an  infringement  of  the 
plaintiff's  patent. 

The  plaintiff,  in  his  amended  particulars 
of  the  breaches  complained  of,  alleged 
that  the  defendants  had  infringed  the 
letters  patent  granted  to  him  "by  the 
manufacture,  use  or  sale  of  signal  appa- 
ratus for  working  points  and  signals  of 
railways  in  which  actuating  levers  are 
made,  by  means  of  the  rods  and  cranks 
and  shafts  connected  therewith,  to  act 
upon  the  points  and  signals  corresponding 
thereto  respectively  in  such  a  manner  as 
to  prevent  a  wrong  signal  being  given  or 
remaining  exhibited,  according  to  the 
invention  of  the  "  plaintiff  as  described, 
in  his  patent. 

In  order  to  understand  the  intention  of 
the  plaintiff's  patent,  it  should  be  observed 
here  that  prior  to  the  publication  of  his 
invention  the  points  or  switches  by  which 
a  train  is  directed  or  steered  from  one  set 
of  lines  to  another,  as  from  a  main  up  or 
down  line  to  a  branch  line,  had  been 
moved  by  the  signalman  by  means  of  a 
lever  which  he  moved  by  his  hands,  and 
the  signal  lamps  and  the  arms  of  sema- 
phore signals  or  telegraphs  were  actuated 
by  the  same  signalman  by  means  of 
stirrups  adjusted  for  the  foot.  This  cir- 
cumstance is  mentioned  in  both  the  com- 
plete and  the  provisional  specification  of 
the  plaintiff's  invention,  which  then  pro- 
ceed to  point  out  the  dangers  which  arose 
from  the  negligence,  confusion  of  mind 
or  inattention  of  the  signalman.  The 
full  specification  then  goes  o^  to  state 
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that  by  the  plaintiff's  invention  ''the 
signals  and  the  points  are  all  actuated  by 
a  single  motion  of  a  lever,  thus  rendering 
the  duties  of  the  signalman  of  the  most 
simple  character,  and  making  it  impossible 
for  an  accident  to  occur  from  the  signals 
and  the  points  differing."  The  provisional 
specification  stated  that  the  invention 
consisted  "  of  an  arrangement  of  me- 
chauism  by  which  the  switches  or  points, 
the  signal-lamps  tmd  the  arms  of  sema- 
phore signals,  as  used  on  railways,  may 
be  simultaneously  actuated  by  one  move- 
ment and  in  such  a  manner  that  the  points 
cannot  be  wrong  when  the  signals  are 
right,  nor  the  signals  wrong  when  the 
points  are  right." 

The  mechanism  described  in  the  com- 
plete specification  consisted  of  levers, 
cranks,  rods,  keys,  slots,  pins  and  other 
mechanical  contrivances,  none  of  which 
were  new,  and  many  of  which  had  all 
along  been  employed  in  connection  with 
the  operation  of  shifting  points  and  chang- 
ingrailway  signals.  But  these  contrivances 
hed  never  before  been  employed  all  to- 
gether for  these  purposes,  or  combined  in 
the  particular  manner  described  by  the 
plaintiff,  nor  of  course  for  the  particular 
purpose  he  aimed  at.  The  result  of  the 
plaintiff's  combination  may  be  stated 
thus — Supposing  the  points  are  to  be 
moved  from  the  down  main  line  to  the 
down  branch,  the  signalman,  by  moving 
one  single  lever,  performs  at  the  same 
instant  the  three  following  operations, 
viz.,  he  pulls  a  rod  connected  with  the 
main  line  sigualpost,  and  so  lifts  that 
signal  to  "danger;**  he  pushes  another 
rod  connected  with  the  branch  line 
signalpost,  and  thereby  allows  that  signal 
to  fell  by  its  own  gravity  down  to 
"  safety,**  and  he  moves  the  points. 
Where  the  branch  line  is  on  the  down 
side  of  the  main  line,  it  is  obvious  that 
some  further  compUcation  of  the  me- 
chanism would  be  necessary  to  open  the 
line  from  the  up  main  to  the  up  branch, 
because  the  train,  to  get  from  the  one  to 
the  other,  must  cross  the  down  main  line, 
therefore  a  fourth  operation  is  necessary, 
namely,  the  elevation  of  the  danger- 
signal  on  the  down  line.  This  was  ac- 
complished by  the  plaintiff*s  invention 
by  an  ingenious  employment  of  rods  with 


slots,  or  large  openings  in  theni.  but  the 
principle  and  result  were  the  same  as  that 
above  mentioned  for  the  simple  process 
where  crossing  another  line  was  not  ne- 
cessary ;  the  lever  which  moved  the  points 
pushed  or  pulled  rods  which  either  lifted 
up  or  allowed  to  fall  two  or  more  signals. 

Thus  he  very  effectually  performed  that 
which  he  claimed  in  his  specification,  his 
claim  being  described  as  follows — "  What 
I  claim  and  desire  to  secure  *'...**  is 
the  mechanical  arrangement  hereinbefore 
described  and  shewn  by  the  accompany- 
ing drawings,  whereby  the  semaphore 
signals  and  coloured  glass  of  the  night 
signals  and  points  of  each  aro  worked  by 
the  motion  of  a  single  lever,  or  a  modifi- 
cation thereof.'* 

Notwithstanding  the  seeming  excellence 
of  this  system,  it  was  found  to  be  open 
to  accidents,  particularly  where  shunt- 
ing had  to  be  going  on  at  stations,  for 
which  purpose  the  main  line  ought  to  be 
closed  as  dangerous  while  the  points 
might  yet  be  open.  The  plaintiff  had 
provided  for  this  also;  but  by  distinct 
operations  which,  though  ingenious  and 
useful,  were  open  to  the  objection  that  by 
inattention  or  carelessness  they  might  be 
neglected  and  so  an  accident  might 
occur. 

To  remedy  this,  the  defendants  con- 
ceived or  adopted  the  idea  of  keeping  the 
signals  constantly  at  '*  danger,"  and  of 
having  them  so  contrived  that,  although 
they  might  still  be  at  danger  while  the 
line  was  open,  it  would  bo  impossible  for 
the  signalman  to  place  them  at  safety 
unless  the  line  was  open.  To  effect  this 
object,  the  defendants  combined  the  ma- 
chinery which  had  been  employed  by  the 
plaintiff,  and  also  certain  other  well-known 
mechanical  contrivances,  but  there  was 
this  difference  between  their  mode  of 
attaining  security  and  the  plaintiff's  mode. 
Instead  of  one  lever  for  the  signalman  to 
work,  they  had  three  levers,  all  of  which 
must  be  moved  before  the  operation  could 
be  completed,  which  was  effected  by  tbo 
movement  of  the  plaintiff's  single  lever. 
The  first  lever  to  be  moved  was  that 
which  shifted  the  points.  The  points 
might  be  closed  or  opened  at  pleasure 
without  any  alteration  of  the  signal  taking 
place  i  but  as  the  normal  posSion  of  tlie 
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signal  was  at  danger,  no  danger  could 
rebult  until  the  signal  had  been  altered. 
It  will.be  remembered  that,  under  the 
plaintiff's  invention,  the  signal  and  the 
points  moved  simultaneonslj ;  when  the 
points  on  the  main  line  were  open,  the 
signal  fell  to  safety,  when  thej  were 
closed  the  signal  was  lifted  to  danger. 
The  defendants'  second  lever  to  be  moved 
was  that  which  removed  the  signal  from 
danger  to  safety.  But  the  arrangement 
of  the  defendants  was  such  that  this  could 
not  be  effected,  unless  the  points  were 
open  and  the  line  so  far  safe.  The  mode 
in  which  the  defendants  effected  this  was 
this :  they  had  such  a  combination  of 
rods  connected  with  the  first  lever, 
namely,  the  lever  which  moved  the  points, 
that  when  the  signalman  moved  that  lever 
he  simultaneously  moved  the  points  and 
set  the  signal  at  liberty.  The  signal  was 
not  thereby  raised  or  depressed,  as  it  was 
by  the  plaintiff's  invention  ;  it  was  only 
BO  operated  on  that  by  moving  the  second 
lever  the  signalman  might  change  it  from 
danger  to  safety.  The  third  lever  was  for 
the  signal  on  the  branch  line.  Therefore, 
wherea^by  the  plaintiff  *s  patent  points  and 
signals  must  always  correspond,  by  the 
defendants'  they  need  never  correspond, 
except  at  the  moment  when  the  signal  was 
not  at "  safety ; "  and  whereas  the  plaintiff's 
invention  was  for  a  mechanical  contriv- 
ance whereby,  on  moving  a  single  lever, 
three  distinct  operations  must  be  simul- 
taneously performed,  the  invention  of 
the  defendants  rendered  the  simultaneous 
performance  of  these  operations  impos- 
sible, and  required  the  movement  of 
three  distinct  levers.  With  their  patent 
the  point  levers  must  be  worked  first, 
and  then,  as  was  stated  in  their  specifica- 
tion, '*  when  one  or  more  sets  of  point 
levers  are  moved,  such  signals  as  may  be 
required  to  be  moved  in  accordance 
therewith  are  set  at  liberty "  (it  should 
have  been  ^^  such  signal  levers^  ^'c.,"  are 
set  at  liberty),  "and  aU  other  signal 
levers  which,  if  moved,  wduld  be  anta- 
gonistic to  the  position  of  the  points  be- 
come locked  and  incapable  of  motion." 

These  being  the  points  of  difference,  it 
remains  to  observe  that  the  points  of  re- 
semblance were,  first,  that  in  both  inven- 
tions one  and  the  same  motion  of  the 


lever,  which  worked  the  points,  simul- 
taneously operated  on  or  influenced  the 
signals;  in  the  plaintiff's  invention 
directly  by  actually  raising  or  depressing 
them,  and  in  the  defendants'  indirectly  by 
unlocking  the  signal  levers,  and  so  setting 
the  signals  at  liberty  to  be  raised  or  de- 
pressed in  accordance  with  the  position  of 
the  points.  Secondly,  the  result  was  the 
same  in  each  so  far  as  that  each  of  the 
contrivances  put  it  out  of  the  power  of  the 
signalman  to  give  a  *  safety  '  signal  not  in 
accordance  with  the  points.  And,  thirdly, 
each  patent  was  for  a  combination  of 
levers,  rods  and  other  mechanical  contriv- 
ances, all  of  which,  though  well  known, 
had  not  been  used  for  the  purpose  of  dis- 
enabling signalmen  to  give  wrong  signals 
before  the  plaintiff's  patent  was  taken 
out. 

With  regard  to  the  simultaneity  of 
operation  upon  the  points  and  signals, 
the  plaintiff's  specification  stated,  as 
above-mentioned,  that  his  invention  con- 
sisted of  an  arrangement,  <&c.,  by  which 
switches  and  signalsmay  be  simultaneously 
actuated  by  one  movement ;  and  the 
defendants  stated  in  their  specification 
that  the  object  of  their  invention  was 
"  to  effect  a  simultaneous  adjustment  of 
points  and  signals  agreeing  together," 
d^c,  and  to  "  ensure  the  efficient  working 
of  the  points  and  signals  in  combination 
or  otherwise." 

Having  thus  mentioned  the  principal 
points  of  similarity  and  of  difference  be- 
tween the  two  patents,  it  should  be  further 
observed  that  the  engineers  who  were  ex- 
amined on  the  trial  very  much  agreed  in 
opinion  that  at  all  events  the  contrivance 
(^  rods  and  so  forth  employed  by  the 
defendants  to  shift  the  signals  was  mecha- 
nically the  same  or  equivalent  to  that 
employed  by  the  plaintiff  for  that  purpose, 
and  that  the  contrivance  by  which  the 
locking  or  unlocking  of  the  signal  lever 
in  the  defendants'  patent  was  effected 
simultaneously  with  the  motion  of  the 
points  lever  was  mechanically  the  same 
or  equivalent  to  the  contrivance  by  which 
the  simultaneity  of  action  upon  the  points 
and  upon  the  signals  was  effected  in  the 
plaintiff's  patent,  by  moving  his  single 
lever,  which  thus  became  a  points  lever 
and  a  signal  lever  in  one.  It  should  be  also 
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observed  that  Col.  Tolland,  the  Inspector 
of  Railways,  stated  that  no  railway  would 
now  be  passed  unless  it  had  apparatus 
which  would  do  what  was  done  by  the 
defendants'  patent ;  and  that  which  was 
affected  by  the  plaintiff 's  patent  no  longer 
met  the  requirements  of  the  Board  of 
Trade. 

The  verdict  having  been  entered  for 
the  plaintiff  by  the  direction  of  the  learned 
Judge,  the  rule  to  enter  the  verdict  the 
other  way  was  argued  in  the  Court  of  Ex- 
chequer in  1869,  and  that  Court,  per 
Kelly,  C.B.,  Channel!,  B.,  and  Pigott,  B., 
ordered  that  the  rule  be  discharged,  on  the 
ground  that  the  simultaneity  of  operation 
on  the  points  and  signals  was  the  essen- 
tial principle  of  both  patents,  and  that  the 
user  of  the  defendants'  patent  was  an  in- 
fringement of  the  plaintiff 's  patent.  But 
Cleasby,  B.,  dissented,  on  the  ground 
that,  although  a  material  element  of  the 
defendants'  patent  was  the  influencing 
points  and  signals  by  the  motion  of  a 
single  lever,  the  plaintiff's  patent  did  not 
directly  claim  this,  but  the  actual  work- 
ing of  points  and  signals  by  the  motion  of 
a  single  lever.  Either  he  never  thought 
of  the  indirect  and  wider  application  of 
the  principle,  or  he  feared  to  claim  it,  lest 
so  general  a  patent  could  not  be  sustained. 
He  could  not  now  claim  as  a  necessary 
implication  to  be  gathered  from  his  speci- 
fication that  which,  fpr  whatever  reason, 
he  abstained  from  claiming  by  it. 

On  appeal  to  the  Court  of  Exchequer 
Chamber,  that  Court  reversed  the  judg- 
ment of  the  Court  of  Exchequer,  on  the 
ground  that  the  defendants'  invention  was 
founded  upon  a  new  and  distinct  and  dif- 
ferent system  from  that  of  the  plaintiff, 
namely,  that  of  having  the  signal  at  dan- 
ger as  a  preliminary ;  also  that  the  de- 
fendants' principles  of  simultaneously 
moving  points  and  making  it  possible  to 
move  the  signal  by  a  distinct  operation  of 
a  separate  appropriate  lever,  which  may 
or  may  not  be  resorted  to,  was  not  equi- 
valent to  the  plaintiff's  principle  of  ac- 
tually moving  the  signals  themselves 
simultaneously  with  the  points,  the  ulti- 
mate result  brought  about  by  the  one 
principle  being  different  from  and  more 
useful  than  that  achieved  by  the  other, 
and  the  immediate  result  of  the  simulta- 


neity of  action  being  different  in  the  two 
cases,  because  in  the  plaintiff's  patent 
the  lever  which  moves  the  points  must 
also  move  the  signals  at  the  same  time, 
unless  the  signals  be  fixed  by  the  use  of  a 
detached  lever  and  pin,  which  were  not 
claimed,  while  the  defendants'  lever  which 
moves  the  points,  cannot,  under  any  cir- 
cumstances, move  the  signals,  it  can  only 
besides  moving  the  points  lock  or  nnlock 
the  other  lever,  by  which,  at  the  will  of 
the  signalman,  the  signals  may,  but  need 
not  be  moved. 

From  this  judgment  the  plaintiff  ap- 
pealed to  the  House  of  Lords. 

The  Judges  were  summoned,  and  Kelly, 
C.B. ;  Martin,  B. ;  Keating,  J. ;  Brett,  J. ; 
Denman,  J. ;  and  Pollock,  B.,  attended. 

Holker  and  Aston  (with  them  Macrmy^ 
were  heard  for  the  appellants. 

They  cited  Jupe  v.  Pratt  (1),  Seed  v. 
Higgtns  (2),  Lister  v.  Leather  (3),  Can- 
nington  v.  NuttaU  (4),  The  Electric  Tele- 
graph Company  v.  Brett  (5),  sudDelaEtie 
V.  Dickenson  (6).  They  contended  that 
the  influencing  of  signals  simultaneously 
with  points  was  the  principle  of  the  ap- 
pellant's patent,  and  it  was  of  no  con- 
sequence that  the  respondents  influenced 
the  signals  indirectly  while  the  appellant 
did  so  directly.  The  principle  of  his 
patent  was  infringed.  Throughont  his 
specification  he  used  the  word  actuate, 
and  that  word  applies  to  indirect  as  well  as 
to  direct  action  upon  a  thing.  The  same 
arrangement  of  apparatus  is  with,  trifling 
exception  used  by  the  respondent  as  that 
employed  by  the  plaintiff.  Bat  the  re- 
spondent has  achieved  an  additional  ob- 
ject. But  to  adopt  a  combination  of 
machinery  or  arrangement  of  apparatus 
originally  directed  to  one  purpose,  and  to 
use  it  for  another  and  ad(£tional  purpose 
is  an  infringement  of  the  patent  which 


(1)  1  Wobs.  Pat.  Cas.  145. 

(2)  8  H.L.  Cas.  550 ;    s.  c  30  Law  J.  Bep. 
(w.s.)  Q.B.  314. 

(3)  27  Law  J.  Bep.  (njs.)  Q.B.  295 ;  s.  c.  8  £. 
&B.  1004. 

(4)  40  Law  J.  Rep.  (k.s.)  Ghanc  739 ;  s.  e. 
Law  Rep.  5  £.  &  I.  App.  205. 

(5)  10  Com.  B.  Rep.   838;  s.  e.   20  Law  J. 
Rep.  (w.s.)  O.P.  123. 

(6)  7  E.  &  B.  738. 
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first  introduced  the  combination  or  ar« 
rangement — Gannington  v.  Nuttall  (4). 

The  AUomey-Qeneral  (Siw  J.  Coleridge) 
and  Webster  (with  them  O'Hara  Moore) 
for  the  respondents.  [With  reference  to 
the  word  actuate  they  cited  Johnson's, 
Webster's  and  other  dictionaries  to  shew 
that  the  word  implies  "  motion  "  actually 
impacting  motion  ]  ' 

Holker  replied. 

At  the  conclusion  of  the  arguments  the 
following  question  was  propounded  to  the 
Judges : — 

Whether  the  use,  by  the  respondents, 
of  their  patented  signal  apparatus  was  an 
infringement  of  the  appellant's  patent, 
dated  the  24th  of  June,  1856. 

Bbett,  J.  —  My  Lords,  the  opinion 
which  I  am  about  to  read  to  your  Lord- 
ships is  that  of  my  brother  Keating,  my 
brother  Denman,  and  my  brother  Pol- 
lock, as  well  as  my  own ;  it  was  written 
by  Sir  Samuel  Martin. 

My  Lords,  In  answer  to  your  Lord- 
ships' question  we  state  that  the  use  by 
the  defendants  of  their  patented  appara- 
tus for  actuating  and  regulating  railway 
points  and  signals  is  not  an  infringement 
of  the  plaintiff's  inventfon  for  which  the 
letters  patent,  dated  the  24th  of  June, 
1856,  were  granted.  The  cause  was  tried 
at  Nisi  Prius  before  the  Lord  Chief 
Baron,  when  several  witnesses  were  ex- 
amined on  behalf  of  the  plaintiff,  one  of 
them  being  Colonel  Yolland,  an  inspecting 
officer  of  the  Board  of  Trade.  At  the 
close  of  the  plaintiff's  case  it  was  contended 
that  there  was  no  evidence  of  infringement 
to  go  to  the  jury.  The  result  was  that  no 
question  was  submitted  to  the  jury,  but  a 
verdict  was  taken  for  the  plaintiff  sub- 
ject to  leave  to  move  to  enter  a  verdict 
for  the  defendants  or  a  nonsuit,  the  Court 
to  have  power  to  draw  inferences  and 
form  opinions.  A  rule  to  shew  cause  was 
granted  for  this  purpose  by  the  Court  of 
Exchequer,  which  was  afterwards  argued. 
The  Judges  differed  in  opinion.  Cleasby, 
B.,  thought  there  was  no  infringement. 
The  Chief  Baron  and  two  other  Barons 
thouffht  there  was.  An  appeal  was  made 
to  .the  Court  of  Exchequer  Chamber, 
which  was  argued  before  five  Judges,  who 
were  of  opinion  there  was  no  infringe- 
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ment,  and  the  judgment  of  the  Exchequer 
was  reversed.  This  is  an  appeal  from 
that  judgment.  On  the  argument  at  your 
Lordships'  bar  there  was  no  difference  be- 
tween the  learned  counsel  as  to  the  law 
affecting  the  case.  The  plaintiff's  patent 
is  for  an  apparatus  to  prevent  accidents 
at  railway  junctions  or  stations,  consist- 
ing of,  and  being  an  application  and  ad- 
justment of  well  known  mechanical 
means.  The  defendants'  apparatus  is  for 
the  same  object,  and  if  it  be  substantially 
the  same,  Offering  only  in  mechanical 
details,  or,  in  other  words,  using  mere  me- 
chanical equivalent — the  use  of  it  is  an 
infringement.  And  again,  if  the  defend- 
ants have  in  their  apparatus  made  use  of 
any  part  of  the  plaintiff's  apparatus,  which 
was  new  and  material,  and  is  included  in 
the  patent,  there  is  an  infringement — ^fop 
a  patent  not  only  protects  the  entire  ap- 
paratus, but  also  every  part  of  it  which  is 
new  and  material.  But,  on  the  other 
hand,  if  the  defendants'  apparatus,  al- 
though it  be  to  effect  the  same  object,  be 
a  new  and  different  apparatus  not  copied 
from  the  plaintiff,  nor  there  being  used 
in  its  construction  any  part  of  the  plain- 
tiff's apparatus  which  was  new  and  mate- 
rial, there  is  no  infringement.  A  patent 
protects  the  apparatus  described  m  the 
specification,  and  every  part  of  it  which 
is  new  and  material,  but  it  is  fr^e  to  any- 
one to  construct  and  use  an  apparatus 
for  the  same  purpose  which  is  different  in 
its  principle,  and  in  the  construction  of 
which  there  is  not  used  any  part  of  the 
patented  apparatus  which  is  new  and  ma- 
terial. The  protection  given  by  the  law 
to  a  patentee  is  that  no  one  shall  without 
his  consent  use  or  counterfeit  his  inven- 
tion, or  any  new  and  material  part  of  it. 

The  apparatus  of  the  plaintiff  and  the 
defendants  are  both  for  actuating  or  mov- 
ing railway  points  and  signals.  Moving 
points  and  signals  must  have  been  coeval 
with  railways  themselves.  When  rail- 
ways were  first  made,  there  must  of  ne- 
cessity have  been  points  for  the  removal 
of  engines  and  carriages  from  the  main 
line  to  the  sidings  and  branches,  and  sig- 
nals to  indicate  when  there  was  danger  in 
approaching  stations  and  junctions.  Ac- 
cording to  a  statement  in  the  specifica- 
cation  of  the  plaintiff's  patent,  an  apparatns 
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in  use  in  1856  (the  date  of  the  patent) 
was  one  whereby  the  sigpalman  operated 
npon  the  points  by  a  lever  moved  by  his 
hands,  and  npon  the  signals  by  a  sort  of 
Btirmp  moved  by  his  feet,  and  the  patentee 
points  out  the  danger  and  defects  of  this 
apparatus,  and  how  he  proposes  to  re- 
medy them  by  his  patented  apparatus. 

To  answer  your  Lordships*  question, 
the  first  thing  to  be  done  is  to  ascertain 
from,  the  plaintiff's  specification,  with  cer- 
tainty and  precision,  what  is  the  inven- 
tion for  which  the  patent  was  granted. 
The  invention  is  stated  to  be  "  a  mode  of 
working  simultaneously  the  points  and 
signals  of  railways  at  junctions  to  prevent 
accident.''  Again,  "  By  the  invention 
the  signals  and  points  are  all  actuated  by 
a  single  motion  of  a  lever,  making  it  im- 
possible for  an  accident  to  arise  from  the 
signals  and  the  points  differing."  The 
invention  is  then  described  in  detail, 
making  references  to  drawings  and  figures 
and  letters,  and  it  is  stated,  "  Upon  the 
stage  or  platform  are  fitted  the  pair  of 
levers  which  actuate  the  signals  and  points 
of  the  up  and  down  lines,  and  also  a  pair  of 
levers  by  which  the  signals  only  may  be  set 
without  disturbing  the  position  of  the 
points,"  and  further  on,  "His  the  lever  by 
which  the  signals  and  points  of  the  up  line 
are  actuated.  H^  is  the  lever  by  which  the 
signals  and  points  of  the  down  line  are 
put  in  motion,  I  is  a  lever  by  which  the 
signals  of  the  up  line  may  be  set  when 
the  points  do  not  require  alteration,  P  is 
a  similar  lever  by  which  the  signals  of 
the  down  line  may  be  set  irrespective  of 
the  points."  The  specification  then  de- 
scribes the  mechanical  means,  levers, 
cranks,  connecting  rods,  &c.,  used  to 
construct  the  apparatus,  none  of  which 
are  new  or  are  claimed  to  be  new,  and 
concludes  in  the  manner  usual  in  specifi- 
cations, as  follows — "  Having  described 
the  nature  of  my  invention  and  the  man- 
ner of  carrying  the  same  into  practical 
effect,  I  wish  it  to  be  understood  that  I 
do  not  confine  myself  to  the  precise 
arrangement  of  the  mechanical  details 
herein-before  described  and  shewn,  as 
the  samo  may  be  varied  without  depart- 
ing &om  the  invention.  But  what  I 
chum  and  desire  to  secure  under  the 
letters  patent  is,  the  mechanical  arrange- 


ment herein-before  described  and  shewn 
by  the  accompanying  drawings,  whereby 
the  signals  and  the  points  of  each  line  are 
worked  by  the  rnotion  of  a  single  lever  or 
any  mere  modification  thereof** 

It  was  argued  on  behalf  of  the  plaintiff 
that  the  levers  I  and  I',  whereby  the  sig- 
nals may  be   set  without    moving   the 
points,  were  infringed  by  the  defendants' 
apparatus  ;  but  it  is  clear  to  my  mind 
that  these  levers  are  not  within  the  patent 
at  all.     The  patent  is   confined   to   th^ 
levers  H  &nd  H^,  and  I  think  the  lever*. 
I  and  P  were  of  purpose  and  design  kepi^ 
out  of  it,  and  no  doubt  for  a  good  reason. 
A  lever  for  the  mere  mo^^g  or  actaating^ 
a  signal  must  have  been  as  old  as  rail« 
ways,  and  the  claiming  it  might  have  en- 
dangered the  patent. 

Again,  to  make  the  using  a  part  of  an 
invention  an  infringement  it  mnst  be  a 
new  part  and  a  material  part.  Now  there 
is  not  a  scintilla  of  evidence  that  the 
levers  I  and  P  were  new  or  were  stated 
by  any  one  to  '^be  new ;  on  the  oontnuy 
there  can  be  no  doubt  that  they  were  old 
and  long  in  use  before  the  plaintiff's 
patent.  What  afterwards  occurred  was 
this  :  when  the  plaintiff's  apparatus  was 
put  in  use  it  was  found  defective,  and 
when  the  defect  is  pointed  ont  it  is  ob- 
vious. At  junctions  and  stations  it  is 
frequently  necessary  to  have  the  "danger" 
signal  np  when  the  points  are  finee.  En- 
gines and  carriages  nave  to  be  shnnted 
backwards  and  forwards  to  and  from  the 
main  line  to  branches  and  sidings  over 
the  point  of  junction  when  it  would  be 
highly  dangerous  for  a  travelling  train  to 
enter,  but  by  the  plaintiff's  apparatus  the 
points  and  signals  must  of  necessity  move 
together — move  simultaneonsly;  when  one 
is  moved  the  other  is  moved.  This  defect 
is  clearly  shewn  in  Colonel  YoUand's 
evidence.  Ho  says  what  he  reqnired  was, 
that  every  signal  should  have  its  lever, 
and  every  point  should  have  its  lever, 
quite  distinct  from  each  other  and  worked 
independently.  He  also  says,  an  ap- 
paratus according  to  model  A  would  not 
now  be  passed.  Model  A  is  the  plaintiff*^ 
patent  apparatus.  He  also  says  the  ar- 
rangement he  required  was  carried  ont  in 
model  C.  Model  C  is  the  defendants' 
apparatus. 
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Ifc  only  remams  to  ascertain  what  is 
the  defendants*  apparatus.  For  it  the 
defendants  obtained  a  patent  in  1866. 
The  question  here  is  not  whether  the 
patent  is  good,  but  whether  the  using  an 
apparatus  made  according  to  its  specifi- 
cation is  an  infringement  of  the  plaintiffs' 
patent ;  and  so  far  from  being  an  infringe- 
ment it  is  altogether  a  different  thing, 
and  made  upon  a  different  principle. 
Instead  of  one  lever  there  are  three 
levers.  Instead  of  the  points  and  signals 
being  acted  upon  or  moved  by  one  action, 
they  are  moved  by  separate  and  distinct 
actions.  In  fact  it  is  to  effect  what 
Colonel  Yolland  said  he  required,  viz., 
that  every  signal  should  have  its  lever, 
and  every  point  its  lever,  distinct  from 
each  other  and  worked  independently  of 
each  other.  Its  principle  and  the  prin- 
ciple of  the  plaintiff's  apparatus  are  the 
direct  contrary  of  each  other.  The  plain- 
tiff's principle  is  points  and  signals 
operated  upon  simultaneously  by  one 
and  the  same  action  of  one  lever.  The 
defendants'  principle  is  points  and  sig- 
nals operated  upon  each  by  its  own  sepa- 
rate Jever,  quite  distinct  and  independent 
from  all  others.  If  the  levers  I  and  ]} 
in  the  plaintiff's  specification  wore  in- 
cluded in  the  plaintiff's  patent  and  were 
new,  there  might  have  been  evidence  of 
an  infringement,  but  it  has  been  already 
shewn  that  they  are  not  included  in  the 
patent,  and  that  there  is  no  evidence 
whatever  of  their  being  new.  The  de- 
fendants use  in  their  specification  the 
words  "  simultaneous  adjustment."  We 
do  not  think  they  thereby  mean  an  ad- 
justment made  at  one  and  the  same 
moment  of  time.  The  context  shews  the 
contrary.  What  we  conceive  they  mean 
is,  that  safety  is  provided  by  the  adjust- 
ment of  all  the  parts  of  their  apparatus 
when  in  simultaneous  action. 

We  have  endeavoured,  as  shortly  as 
as  we  could,  to  state  the  reasons  for  our 
answer  to  your  Lordships'  question.  Our 
main  object  was  and  is  to  aid  your  Lord- 
ships towards  the  consideration  of  the 
judgments  of  our  late  brother  Willes  and 
our  brothers  Blackburn  and  Cleasby, 
which  are  printed  in  the  case.  In  our 
opinion,  when  they  are  understood — for 
the  subject  is  of  necessity  intricate  and 


complicated — ^they  ftmonnt  to  demonstra* 
tion  that  the  defendants  have  not  in- 
fringed the  plaintiff's  patent. 

Kelly,  C.B. — ^My  Lords, — The  plaintiff 
by  a  patent  of  1856  claims  to  be  the  in- 
ventor of  a  combination  of  machinery  by 
which  the  points  of  a  railway  are  set  so 
as  to  close  one  line  and  open  another, 
and  the  signals  to  the  drivers  of  trains 
are  made  to  shew  that  the  one  line  is 
closed  and  the  other  opened;  and  this, 
quadruple  operation  of  closing,  for  ex- 
ample, the  main  line  and  opening  the 
branch  line,  exhibiting  and  fixing  the 
semaphore  signal  that  the  main  Une  is 
closed,  and  depressing  the  signal  which 
intimates  that  the  branch  line  is  opened, 
is  effected  by  one  and  the  same  person  at 
one  and  the  same  moment  o£  time  by  the 
drawing  downwards  of  a  single  lever, 
operating  at  once  npon  the  points  and 
the  signals. 

For  a  great  length  of  time  before  this 
patent  was  obtained  the  points  were  set, 
and  the  one  line  opened  and  the  other 
closed  by  one  person  and  by  one  machine 
or  combination  of  machinery,  and  the- 
sigiMs  exhibited  and  fixed  by  another 
person  and  another  combination  of 
machinery.  The  consequence  was  that 
the  points  might  be  set  to  close  a  par- 
ticular line  and  the  signals  exhibited 
that  the  line  was  open ;  and,  vice  versa, 
the  points  might  be  set  to  open  a  line 
while  the  signals  might  indicate  that  it 
was  closed.  From  this  cause  numerous 
collisions  occurred,  and  many  lives  were 
endangered  or  lost. 

In  1847  one  Stevens  obtained  a  patent 
for  machinery  by  which  the  points  might 
be  set  and  the  signals  exhibited  by  one 
person,  but  still  the  points  were  operated 
upon  by  one  machine  or  combination  of 
x^hi/er^  and  the  signals  by  anott,er. 
the  two  being  unconnected,  so  that,  the 
points  being  set  by  the  motion  of  the 
foot  in  a  stirrup,  if  the  signalman  failed 
to  make  the  corresponding  motion,  which 
was  effected  by  the  hand  operating  upon 
the  signals,  the  wrong  signal  might  be 
exhibited,  and  a  collision  thus  occasioned ; 
whereas,  by  the  machinery  invented  by 
the  plaintiff,  the  same  movement  of  the 
lever  which  sets  the  points  for  the  closing 
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of  the  main  line  and  the  opening  of  the 
branch  line  exhibits  the  corresponding 
signals  to  the  drivers  of  traias,  and  ren. 
ders  these  signals  unalterable  and  nn- 
moveable  except  by  another  motion,  which 
wonld  at  the  same  time  operate,  as  re- 
qnired,  npon  the  points.  The  error  or  in- 
consistency, therefore,  between  the  state 
of  the  points  on  the  lines  of  railway  and 
the  signals  by  which  it  is  made  known  to 
the  drivers  of  trains  is  thus  rendered 
impossible. 

The  defendants  are  charged  with 
having  infringed  this  patent  of  the  plain- 
tifify  and  the  single  question  is,  whether 
by  the  machinery  adopted  by  them  the 
patent  is  de  facto  infringed;  in  other 
words,  whether  the  defendants  have 
adopted  the  whole  or  any  new  and 
material  portion  of  the  plaintiff's  inven- 
tion. 

Now  the  essential  principle  of  the 
4)laintiff 's  invention  is,  that,  by  means  of 
the  machinery  put  in  motion,  he  operates 
Bimnltaneously  upon  the  points  and  upon 
the  signals,  rendering  it  impossible  that 
when  the  points  have  been  so  set  as  to 
close  one  line  and  to  open  another,  the 
signals  can  do  otherwise  than  notify 
which  line  is  open  and  which  line  is 
closed.  Let  us  suppose,  then,  that  the 
main  line  being  opened  and  the  branch 
line  closed,  and  the  signals  exhibited  ac- 
cordingly, it  became  necessary  so  to  set 
the  points  as  to  close  the  main  line  and 
to  open  the  branch  line,  and  at  the  same 
time  to  exhibit  the  signals  that  the  one 
line  was  closed  and  the  other  opened, 
and  to  render  the  signals  to  that  effect 
unalterable  and  unmoveable. 

It  has  already  been  pointed  out  that 
the  plaintiff  effects  these  objects  by  draw- 
ing downwards  a  single  lever,  which 
operates  at  once  so  to  set  the  points  as  to 
open  the  one  line  and  close  the  other, 
and  to  exhibit  and  fix  the  signals  to  stop 
as  to  the  main  line,  and  to  go  on  as  to 
the  branch  line,  accordingly. 

The  defendants,  indeed,  effect  these 
operations,  not  like  the  plaintiff,  by  the 
movement  of  a  single  lever,  but  by  first 
setting  up  but  not  rendering  immoveable 
the  danger  signal  or  the  signals  to  stop 
as  regards  the  main  line ;  then,  by  draw- 
ing downwards  a  second  lever,  they  at 


once  set  the  points,  and  by  locking  and 
unlocking  the  signal  levers  respectively, 
fix  or  render  inmioveable  the  danger 
signal  that  the  main  line  is  dosed,  and 
set  free  the  lever  which  operates  upon 
the  safety  signal,  which  shews  that  the 
branch  lii^  is  opened;  and  finally,  by 
drawing  down  a  third  lever,  they  depress 
the  signal  of  the  branch  line,  notifying 
that  the  branch  line  is  open.  It  is  true 
that  this  operation  differs  from  the  plain- 
tiff's in  this,  that  they  produce  the 
quadruple  effect  desired  by  the  drawing 
downwards  of  three  levers  in  succession, 
and  not  of  one  alone,  as  in  the  plaintiff's 
patent ;  but  the  question  is,  whether,  in 
the  second  of  these  operations,  that  is, 
the  drawing  downwaida  of  the  second 
lever,  by  which  they  operate  simulta- 
neously, and  by  means  of  one  single 
movement  upon  the  points  and  npon  tiie 
signals,  they  do  not  directly  infringe  the 
plaintiff's  patent. 

Now,  in  the  first  place,  the  plaintiff's 
witnesses,  Mr.  Imray  and  Mr.  Bramwell, 
both  eminent  civil  engineers  of  great 
skill  and  long  experience,  as  well  as 
Colonel  Yolland  and  Mr.  Saxby,  the 
plaintiff,  prove  that,  before  the  dtJbe  of 
the  plaintiff's  patent,  no  machinery  was 
ever  in  existence  operating  simultaneously 
and  by  one  and  the  same  movement  upon 
the  points  and  upon  the  signals;  and 
Mr.  Imray  and  Mr.  Bramwell,  and  the 
plaintiff,  performing  the  quadruple  opera- 
tion of  closing  the  down  main  line  and 
opening  the  down  branch  Hue  by  setting 
the  points,  and  exhibiting  the  correspond- 
ing signals  that  the  one  line  was  closed 
and  the  other  opened,  first  by  the  plain- 
tiff's machine  or  model  A,  and  then  with 
the  defendants',  of  which  two  or  three 
models  were  produced  at  the  trial, 
pointed  out  the  several  parts  constituting 
the  machinery  of  the  one  and  of  the 
other,  and  deposed  that  both  combina- 
tions of  machinery,  consisting  of  levers, 
fulcrum  levers,  rocking  shafts,  rods, 
cranks,  and  slots,  together  with  the 
points  and  signals,  the  machinery  itself, 
and  the  objects  attained,  viz.,  the 
operating  simultaneously  upon  the  points 
and  upon  the  signals,  so  as  to  render  any 
inconsistency  between  the  points  and 
the  signals  impossible^  were  Bubstantiilly 
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identical.  Further,  that  although  the 
defendants  began  by  the  use  of  a  lever  to 
set  up  the  danger  signal  for  the  main 
line,  and  finished  with  another  lever  ex- 
bibiting  the  safety  signal  for  the  branch 
line,  the  operation  effected  by  means  of 
the  second  lever,  that  is,  the  setting  of 
the  points,  and  the  locking  and  rendering 
immoveable  the  levers  which  actuated 
the  jdanger  signal  for  the  main  line,  and 
the  setting  free  of  the  lever  which  operates 
upon  the  safety  signal  for  the  branch 
line,  was  an  adoption  of  the  essential 
principle  of  the  plaintiff's  patent,  and 
by  means  of  substantially  the  same 
machinery. 

It  was  insisted  on  behalf  of  the  defend- 
ants that  whereas  simultaneity  was  of 
the  essence  of  the  plaintiff's  patent,  there 
was  no  simultaneity  in  the  operation  of 
the  defendants'  machinery.  But  it  is  to 
be  observed,  in  the  first  place,  that  the 
evidence  of  identity  by  every  one  of  the 
plaintiff's  witnesses  Iras  uncontradicted, 
and  all  that  appeared  on  behalf  of  the  de- 
fendants, either  upon  cross  examination, 
or  in  argument  at  the  trial,  or  before  the 
Court,  was  merely  to  the  effect  that  the 
defendants  made  use  of  three  levers  in 
succession,  and  that  with  respect  to  the 
simultaneous  operation  by  means  of  the 
second  lever  there  are  some  slight  differ- 
ences in  the  machinery.  But  it  was  not 
denied  that  simultaneity  of  operation 
and  of  effect  was  accomplished  by  the 
drawing  downwards  of  the  second  lever, 
and  that  the  great  object  in  view,  and 
completely  attained  by  the  plaintiff's 
patent,  namely,  the  operating  at  once 
upon  the  points  and  upon  the  signals,  so 
that  the  exhibiting  a  wrong  signal  with 
respect  to  the  points,  or  the  setting 
the  wrong  points  with  respect  to  the 
signals,  was  rendered  impossible,  was 
completely  effected,  and  substantially 
by  the  same  machinery  adopted  by  the 
defendants,  by  means  of  the  drawing 
down  of  their  second  lever.  If  any 
doubt  could  exist  whether  the  one  opera- 
tion is  identical  with  the  other,  it  appears 
to  me  to  be  set  at  rest  by  the  language  of 
the  defendants'  patent  and  specification 
of  1866,  which,  although  it  was  alleged 
in  argument  that  it  did  not  correctly 
describe  the  operation  and  effects  pro- 


duced by  the  defendants,  was  in  other 
portions  of  the  argument,  as  well  before 
the  Court  as  at  the  trial,  taken  to  con- 
tain, and  does  really  and  in  fact,  as  was 
proved  by  three  witnesses  and  the  plain- 
tiff himself  at  the  trial,  contain  a  true 
description  of  the  machinery  adopted  by 
the  defendants.  The  provisional  and  the 
complete  specification  are  in  substance 
the  same,  and  expressly  state,  first,  that 
their  invention  relates  to  improvements  in 
the  machinery  for  actuating  railway  points 
and  signals,  "  the  object  being  to  effect 
the  simultaneous  adjustment  of  points 
and  signals  agreeing  together,  and  pre- 
venting the  possibility  of  accident  by 
collision  at  railway  junctions."  Here  we 
have,  in  clear  and  unambiguous  language, 
admitted  by  the  defendants  to  be  the 
object  effected  by  themselves,  that  which 
is  also  admitted  to  be  the  very  essence 
of  the  plaintiff's  invention,  and  proved 
to  have  been  altogether  new  at  the  date 
of  his  patent,  namely,  the  simultaneity  of 
operation  upon  the  points  and  signals,  by 
which  the  possibility  of  the  one  being 
contrary  to  or  inconsistent  with  the 
other  is  prevented.  It  is  only  necessary 
to  read  the  description  of  what  the  opera- 
tion really  is  in  the  defendants'  ma- 
chinery in  ibe  drawing  down  of  the  second 
lever,  as  it  is  set  forth  in  pages  6  and  7  of 
their  specifications,  to  see  that  the  opera- 
tion itself,  and,  with  some  slight  and 
immaterial  exceptions,  the  whole  of  the 
machinery  and  the  effect  produced .  of 
simultaneously  setting  the  points  and 
locking  and  unlocking  the  signal  levers 
respectively,  are  all  identical  with  the 
corresponcQng  portions  of  the  conjoint 
operation  as  described  in  the  plaintiff's 
specification. 

The  defendants  there  point  out  the 
means  by  which  the  signal  levers  are 
actuated,  by  a  rod  and  a  spring  lever,  and 
the  lever  working  in  a  shafb  and  carrying 
an  arm  to  which  chains,  or  wires,  or  rods, 
to  actuate  the  signals,  are  attached, 
— the  same  description  of  machinery  by 
which  the  points  are  actuated,  all  of 
which,  with  the  slight  and  insignificant 
variation  already  alluded  to,  are  the  same 
as  described  in  the  plaintiff's  specifica- 
tion. Then,  after  describing  the  mode 
in  which  the  hand  levers  and  the  rooking 
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or  oscillating  levers  are  connected  with 
the  shafts,  the  specification  proceeds 
thus — "  The  result  accomplished  by  the 
foregoing  arrangements  will  be  that, 
where  one  or  more  sets  of  point  levers 
are  moved,  snch  signals  as  may  be  re- 
quired to  be  moved  in  accordance  there- 
with are  set  at  liberty,  and  all  other 
signal  levers,  which  if  moved  would  be 
antagonistic  to  the  position  of  the  points, 
IStcome  locked  and  incapable  of  motion ; 
also  one  or  more  signal  levers  would  con- 
trol one  or  more  point  levers  in  like 
manner  to  regulate  such  'point  levers  in 
relation  to  the  signal  levers.  From  the 
foregoing  it  will  be  seen  that  no  cross 
aignaU  can  be  given,  nor  can  the  signals 
and  the  points  be  in  antagonistic  posi- 
tions ;  so  that  it  will  be  out  of  the  power 
of  the  signalman  to  give  a  signal  not  in 
accordance  with  the  position  of  the  points, 
and  vice  versa.**  It  is  a  simultaneity  of 
operation  upon  the  points  and  signals 
thus  described  and  carried  into  effect  by 
the  defendants  which  constitutes  the 
essential  principle  of  the  plaintiff's  patent, 
and  of  the  defendants'  infringement. 
But  for  this  adoption  of  equivalent  ma- 
chinery to  produce  simultaneity  by  the 
defendants,  they  might,  after  setting  the 
points  to  close  the  main  line  and  open 
the  branch  line,  if  the  effect  of  the  move- 
ment of  the  second  lever  stopped  there, 
by  next  drawing  downwards  the  wrong 
lever  in  order  to  actuate  the  signals,, 
exhibit  the  wrong  signals  and  indicate 
that  the  main  line  was  still  open  and  the 
branch  line  closed.  But  by  simulta- 
neously operating  on  the  points  and  the 
signals  according  to  the  plaintiff's  patent, 
they  render  it  impossible  that  any  contra- 
dictory signal  could  be  exhibited  as  long 
as  the  points  remain  the  same.  The 
witnesses  for  the  plaintiff,  who,  as  already 
observed,  were  uncontradicted,  deposed 
to  the  substantial  inventing  of  the  de- 
fendants and  the  plaintiff's  machinery,  as 
far  as  related  to  setting  of  the  points  and 
the  locking  and  unlocking  of  the  signal 
levers.  And  though  it  is  for  the  Court 
to  determine  as  matter  of  law,  the  con- 
struction of  a  specification,  and  whether 
upon  the  facts  before  them  a  patent  is 
infringed,  I  apprehend  it  is  for  persons 
skilled  in  the  nature  and  use  and  effect 


of  machinery,  and  for  them  alone,  to 
pronounce  as  a  matter  of  &ct  upon  the 
identity  of  the  machinery  in  one  maohJTie 
Mrith  the  machinery  in  another. 

These  witnesses  proceeded  farther  to 
explain  the  Barmouth  model  of  defend- 
ants, and  shewed  how  the  defendants' 
point  lever,  when  moved  so  as  to  open  a 
branch  line  and  close  the  main  line  con- 
nected with  it  simultaneously  freed  the~ 
branch  line  signal  lever,  and  also  inter- 
posed a  stop  which  prevented  the  moving 
of  the  main  line  signal  lever,  and  so 
locked  the  main  line  signal  at  the  hori- 
zontal position  at  danger ;  and  vice  vena^ 
the  same  process  when  the  branch  line 
was  closed  and  the  main  line  opened; 
and  further  that  the  operations  above  de- 
scribed were  performed  in  the  defend- 
ants' as  in  the  plaintiff's  apparatus  by 
the  single  motion  of  one  point  lever, 
which  simultaneously  freed  the  signal 
that  ought  to  be  freed,  and  locked  all  the 
signals  that  ought  to  be  locked  ;  so  that 
the  result  obtained  by  the  defendants* 
apparatus  was  identioeJ  with  that  ob* 
tamed  by  the  plaintiff's,  as  shewn  in 
model  A ;  so  also  that  "  the  effects  pro- 
duced by  the  defendants'  apparatus  are 
identical  with  those  of  the  plaintiff's,  and 
that  the  defendants'  machinery  from 
any  one  point  lever  connecting  it  with  the 
signal,  is  also  identical  with  the  plains 
tiff's."  And  the  witness  finally  prooeeded 
to  compare  the  working  parts  connecting 
the  point  levers  with  their  respective 
signals  in  the  defendants'  apparatus, 
with  the  working  parts  connecting  the 
point  levers  with  Uieir  signals  in  t^e 
plaintiff's  apparatus.  They  said  that  the 
point  lever  handles  were  the  same  in 
both ;  that,  in  both,  each  point  lever 
handle  was  connected  by  a  rod  with  a 
rocking  shaft,  placed  behind  the  row  of 
levers,  which  shaft  they  termed  the  master 
rocking  shaft,  because  they  said  it  sets  in 
motion  certain  rods,  levers  and  stops, 
which  enable  one  lever  to  dominate 
several  other  levers,  communicating  mo- 
tion to  ^everal  of  the  rocking  shafts 
connectea  with  the  signals.  They  ex- 
plained that  in  the  defendants'  appa- 
ratus at  Barmouth,  owing  to  its  being 
applied  to  a  complicated  junction  of  lines, 
more  levers  werq  used  than  in  plaintiff's 
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model  A,  and  the  levers  had,  in  conse- 
quence, apparently  a  more  complicated 
operation  to  perform. 

In  order  to  enable  them  to  compare 
more  directly  the  material  working  parts 
of  the  defendants'  apparatus  with  those 
which  they  alleged  to  be  the  correspond- 
ing parts  of  the  plaintiff's,  they  then  re- 
ferred to  a  diagrammatic  model,  shewing 
how  the  locking  is  effected  by  Saxby's 
apparatus.  The  model  was  put  in  evi- 
dence and  proved  to  be  correct,  and  was 
called  model  D.  This  model  D  thev 
compared  with  a  like  diagrammatic  model, 
also  put  in  evidence  and  marked  E,  which 
represented  a  part  of  the  arrangement 
for  locking  used  by  the  defendants  ;  and 
after  pointing  out  the  similarity  of  the 
corresponding  parts  in  the  models  D  and 
E,  the  witness  who  had  the  models  before 
him  said,  "  I  find  no  essential  difference 
between  them.  It  seems  to  me  the  me- 
chanical result  is  the  same,  and  the  same 
action  takes  place  through  slots  giving 
freedom  in  one  way  and  not  the  other,  in 
both  cases.  The  effect  produced  by  them 
is  substantially  the  same.  The  means  are 
the  same." 

It  is  evident  from  the  specification  of 
the  plaintiff  that  simultaneity  of  action 
had  upon  the  points  and  the  signals,  by 
one  and  the  same  movement  of  a  lever,  is 
the  essential  principle  of  the  plaintiff's 
invention.  Aiid  by  the  movement  of  the 
second  lever  in  the  defendants'  machine, 
this  principle  is  adopted  and  carried  into 
effect,  inasmuch  as  it  sets  the  points 
and  locks  the  signal  levers  at  danger,  and 
sets  free  the  signal  levers  where  the  sig- 
nals  are  to  denote  safety,  at  one  and  the 
same  moment,  and  so  effects  simul- 
taneously and  by  one  movement  that 
which  before  the  plaintiff's  patent  had 
never  been  effected  but  by  several  move- 
ments in  succession,  and  therefore  ope- 
rating at  different  moments  of  time. 

The  difference  between  the  plaintiff's 
and  the  defendants'  machinery  is  merely 
this ;  that  the  plaintiff  performs  the  whole 
operation  by  the  movement  of  one  lever 
and  at  the  same  moment  of  time  ;  whereas 
the  defendants  begin  by  the  separate 
operation  of  moving  a  signal  lever,  and  so 
setting  up  the  danger  signal  belonging 
to  the  line  to  be  closed ;  and  then  by  a 


second  operation,  namely,  the  moving  the 
points  lever,  set  the  points  and  lock  the 
signal  levers  which  actuate  the  danger 
signals,  and  set  free  the  signal  levers 
which  actaate  the  safety  signals ;  and 
finally  by  a  third  operation  move  the 
signal  lover  which  actuates  the  safety 
signals,  and  so  the  act  is  complete. 

Sach  •being  the  difference  in  the  ma- 
chinery, it  has  been  argued  at  the  bar 
and  held  by  the  Judges  in  the  Exchequer 
Chamber  and  by  'Baron  Cleasby  in  the 
Exchequer,  that  the  essential  principle  of 
the  defendants'  machine  is  that  they  set 
up  the  danger  signal  by  a  preliminary 
and  separate  movement,  and  that  this  is 
an  advantage  and  an  improvement  foi  the 
reasons  assigned  by  Colonel  Tolland.  And 
in  some  cases  no  doubt  it  is  an  improve- 
ment, while  in  others,  as  where  the  object 
is  merely  to  effect  a  change  from  a  main 
line  to  a  branch  line,  or  vice  versa^  the 
plaintiff's  machine  is  every  way  prefer- 
able. But  if  the  defendants'  second 
operation,  the  moving  of  the  points  lever 
and  the  simultaneous  setting  of  the  points, 
and  the  locking  and  unlocking  of  the 
signal  levers,  be  in  itself  a  new  and  use^ 
and  material  part  of  the  plaintiff's  inven- 
tion, as  I  apprehend  beyond  all  doubt  it 
is,  and  might  have  been  the  suUect  of  a 
patent  though  all  other  parts  oi  the  ma- 
chine had  been  old  and  in  use  before,  the 
case  of  Lister  v.  Leather  (3)  and  other 
authorities  clearly  determine  that  this  is 
an  infringement  of  the  plaintiff's 'patent, 
and  actionable  by  the  patentee. 

The  result  upon  the  whole  case  appears 
to  me  to  be  this : — ^The  defendants  have 
adopted  the  principle  and  the  entire 
machinery  of  the  plaintiff,  with  the  two 
exceptions,  that  before  they  commence 
the  substance  of  the  operation,  they  raise 
and  fix  the  danger  signal  by  the  move- 
ment of  a  separate  lever  ;  and  that  after 
they  have  completed  the  substance  of  the 
operation,  namely,  the  setting  of  the 
points  and  the  locking  of  those  parts  of 
the  machinery  which  operate  upon  the 
danger  and  safety  signals  respectively, 
they  depress  the  safety-signal  by  the 
movement  of  another  separate  lever ;  the 
setting  of  the  points  and  the  securing  the 
adaptation  of  the  signals  to  the  state  of 
the  points  and  of  the  lines,  which  involves 
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The  appellants'  invention,  then,  being 
an  arrangement  of  machinery  by  means 
of  which,  by  the  motion  of  a  single  lever, 
the  points  and  signals  are  moved  simul- 
taneonsly,  it  remains  to  examine  the  me- 
chanical arrangement  projected  by  the 
respondents,  the  object  and  end  of  their 
invention  being  substantially  the  same  as 
that  of  the  appellants ;  namely,  so  to  re- 
gulate the  movement  of  points  and  signals 
as  to  prevent  accidents  from  the  want 
of  correspondence  between  them.  In  its 
details  the  respondents'  invention  differs 
materially  from  the  appellants.  Accord- 
ing to  their  system  three  separate  levers 
mast  be  used,  one  for  the  points,  and  the 
two  others  for  the  main  and  branch  sig- 
nals, and  the  arrangement  is  not  such  as 
to  produce  a  simultaneous  movement  of 
the  points  and  signals,  but  such  as  to 
make  any  such  simultaneous, movements 
impossible.  In  the  appellants'  system  it 
is  not  essential  that  the  danger-signal 
should  be  up  as  a  preliminary,  but  in  the 
defendants'  system  this  is  absolutely 
necessary,  and  the  lever  which  moves  it 
becomes  locked  and  incapable  of  acting 
except  by  a  distinct  operation,  so  that 
until  this  takes  place  it  is  impossible  to 
take  off  the  danger-signal.  That  this  is  an 
improvement  on  the  appellants'  invention 
no  doubt  can  be  entertained ;  for  Colonel 
Yolland,  Inspecting  Officer  of  the  Board 
of  Trade,  stated  in  his  evidence  on  the 
trial  that,  "  What  he  required  with  re- 
spect to  the  working  of  points  and  signals 
upon  railways,  was  that  every  signal 
should  have  its  lever  quite  distinct  from 
each  other,  and  worked  independently." 
And  he  added,  that  an  apparatus  accord- 
ing to  the  appellants'  invention  would  not 
now  be  passed. 

But  although  the  respondents'  invention 
is  a  decided  improvement  upon  the  appel- 
lants,' yet,  if  in  carrying  it  out  they  make 
use  of  any  part  of  the  appellants*  inven- 
tion to  which  his  patent  extends,  and 
which  is  new  and  material,  they  are  liable 
for  an  infringement.  Great  stress  is  laid 
by  the  Lord  Chief  Baron  on  the  words 
*^ simultaneous  adjustment"  in  the  re- 
spondents' specification,  as  confirmatory 
of  his  view  that  the  respondents'  appar- 
atus was  an  infringement  of  the  appel- 
lants' patent;  he  says,  'Hhe  provisional 
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and  complete  specifications  are  in  sub- 
stance the  same  and  state  that  the  in- 
vention relates  to  improvements  in  the 
machinery  for  actuating  railway  points 
and  signals,  the  object  being  to  effect  the 
simultaneous  adjustments  of  points  and 
signals  agreeing  together  and  preventing 
the  possibility  of  accident  by  collision 
at  railway  junctions."  "  Here,"  he  adds, 
"  we  have  m  clear  and  unambiguous  lan- 
guage admitted  by  the  defendants  to  be 
the  object  effected  by  themselves  that 
which  is  also  admitted  to  be  the  very 
essence  of  the  plaintiffs'  invention,  viz. 
the  simultaneity  of  operations  upon  the 
points  and  signals,  by  which  the  possibi- 
lity of  the  one  being  contrary  to  or  in- 
consistent with  the  other  is  prevented." 
The  words  "  simultaneous  adjustment," 
are  certainly  not  happily  chosen,  nor  do 
they  describe  accurately  the  working  of 
the  respondents'  apparatus.  It  is  an  es- 
sential part  of  the^  action  of  their 
machinery,  as  already  observed,  that  the 
danger  signal  should  be  up  as  a  prelimin- 
ary to  any  other  movement.  The  words 
therefore  should  be  read  with  the  con- 
text, and  then  they  must  be  taken  to 
mean  that  when  the  points  and  signals 
are  brought  into  correspondence  by  the 
successive  means  provided  for  their  simul- 
taneous adjustment  the  possibility  of  a 
collision  is  guarded  against. 

I  CEomot  better  express  the  conclusion 
at  which  I  have  arrived  than  in  the  words 
of  Mr.  Justice  Willes,  in  his  judgment  in 
the  Court  of  Exchequer  Chamber — "It 
appears  upon  the  evidence  that  the  re- 
spondents have  discovered  a  mode  of  se- 
curing safety  in  a  way  distinct  fix)m  that 
adopted  by  the  appellants.  It  cannot  be 
treated  as  a  mere  improvement  upon  the 
appellants*  method  of  working  the  points 
and  signals  simultaneously  by  one  lever, 
far  less  as  a  mere  mechanical  equivalent 
for  the  appellants*  system.  The  respond- 
ents  act  by  separate  levers  distinctly  upon 
the  points  and  the  signals.  In  their  sys- 
tem it  is  impossible  to  work  the  points  so 
as  thereby  under  any  circumstances  to 
move  the  signals  without  a  distinct  oper- 
ation, and  this  attains  a  distinct  and 
novel  and  useful  object,  not  forming  any 
essential  part  of  the  appellants'  patent, 
namely,  to  keep  the  signals  necessarily  at 
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the  whole  principle  of  the  invention, 
being  efiTected  simultaneoaslj  by  the  one 
movement  of  a  single  lever.  Ajid  if  this 
intermediate  act  be  a  new  and  material 
part  of  the  plaintiff's  invention,  I  am  of 
opinion  that  it  constitutes  an  infringe- 
ment of  the  patent,  and  entitles  the  pkun- 
tiff  to  the  judgment  of  this  Honse. 

Lord  Chelmsford  [His  Lordship  stated 
the  nature  of  the  case,  and  said  J. — ^The 
nature  of  the  appellant's  invention  is  de- 
.scribed  at  the  end  of  his  specification  in 
these  terms :  "  What  I  claim  and  desire 
to  secure  under  the  Letters  Patent  is  the 
mechanical  arrangement  hereinbefore  de- 
scribed and  shewn  bj  the  accompanying 
drawings;  the  semaphore  signals,  the 
coloured  glass  of  the  night  signals,  and 
the  points  of  each  line  are  worked  by  the 
motion  of  a  single  lever,  or  any  mere 
modification  thereof." 

Prior  to  the  appellant's  patent  a  person 
of  the  name  of  Stevens  had  invented  an 
apparatus  by  which  the  points  of  a  rail- 
way might  be  set  by  means  of  a  lever,  and 
at  the  same  time  the  signals  might  be 
moved  by  the  same  person  working  what 
was  called  a  stirrup  with  his  feet.  By  this 
apparatus  the  movements  of  the  signals 
were  made  to  correspond,  but,  as  the 
points  were  operated  upon  by  one  com- 
bination of  machinery,  and  the  signals  by 
anothei*,  there  was  always  the  possibility 
of  the  person  in  charge,  by  some  inad- 
vertence or  mistake,  failing  to  make  the 
simultaneous  corresponding  motions.  The 
danger  of  any  failure  of  this  kind  is 
completely  prevented  by  the  appellant's 
invention.  For  by  his  machinery  the 
same  movements  of  the  lever  which  sets 
the  points,  exhibits  the  proper  corres- 
ponding signals,  and  thus  the  failure 
of  correspondence  between  them  cannot 
occur. 

The  description  which  he  gives  of  his 
invention  in  his  provisional  specification 
is  as  follows :  "  The  invention  consists  of 
an  arrangement  of  mechanism  by  which 
the  "switches"  or  "points,"  the  signal 
lamps  and  the  arms  of  the  semaphore 
signals,  as  used  on  railways,  may  be 
simultaneously  actuated  by  one  move- 
ment, and  in  such  a  manner  that,  the 
points  cannot  be  wrong  when  the  signals 


are  ri^ht,  nor  the  signals  wrong  when 
the  points  are  right. 

The  plaintiff  in  the  Court  below  con- 
tended that  his  patent  could  not  be  con- 
strued as  a  patent  "  for  merely  moving 
signals  simultaneously  with  the  points  as 
the  down  motion  of  tibe  signals  was  what 
was  called  permissive,  and  that  all  that 
the  lever  effected  was  to  remove  a  stop,  and 
the  signal  moved  down  of  itself."  Bat 
Baron  Cleasby  effectually  disposed  of  this 
argument  by  saying,  "  ft  appears  to  mo 
that  the  lever  makes  the  signal  to  move 
in  both  cases ;  it  makes  it  move  up  in  spite 
of  gravity,  and  makes  it  come  down  from 
the  effects  of  gravity ; "  and  he  added, 
'*  I  consider,  therefore,  that  the  movement 
of  the  lever  makes  the  points  move,  and 
makes  the  signals  move  simultaneously 
BO  as  to  correspond  with  the  points." 

The  levers  which  produce  the  whole 
effect  required  are  described  in  the  specie 
fication  in  these  terms — " '  jBT  '  is  t^e  lever 
by  which  the  signals  and  points  of  the 
up  line  are  actuated.  jBT^  is  the  lever 
by  which  the  signals  and  points  of  the 
down  line  are  put  in  motion."  These 
levers  do  not  appear  to  inflaenoe  any 
other  machinery  used  in  working  the  line. 
But  in  addition  to  their  moving  the  points 
and  signals  they  keep  them  in  the  position 
to  which  they  have  been  moved  until  the 
person  in  charge  moves  the  lever  again. 

It  is  necessary  to  advert  to  two  other 
levers  mentioned  in  the  specification, 
marked  respectively  I  and  P  (which  are 
described — Jas  a  lever  by  which  the  signals 
of  the  up  line  maybe  set  when  the  points 
do  not  require  alteration,  and  I^  as  a 
similar  lever  by  which  the  signals  of  the 
down  line  may  be  set  irrespective  of  the 
points),  because  it  was  argued  that  these 
levers  were  infringed  by  the  respondents' 
apparatus.  But  this  part  of  the  machinerj 
forms  no  part  of  tlie  patent,  and  is  at 
variance  with  its  object,  making  the 
points  and  signals  disagree,  instead  of 
making  them  correspond  by  the  motion 
of  a  single  lever.  Besides,  an  infrinse- 
ment  can  only  take  place  by  the  use  of  a 
part  of  an  invention  which  is  new  and 
materia],  and  there  is  no  ground  for 
supposing  that  there  can  be  any  novelty 
in  a  lever  for  actuating  signals  upon 
railways. 
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The  appellants'  invention,  then,  being 
an  arrangement  of  machinery  bj  means 
of  which,  by  the  motion  of  a  single  lever, 
the  points  and  signals  are  moved  simnl- 
taneonsly,  it  remains  to  examine  the  me- 
chanical arrangement  projected  by  the 
respondents,  the  object  and  end  of  their 
invention  being  substantially  the  same  as 
that  of  the  appellants ;  namely,  so  to  re- 
gulate the  movement  of  points  and  signals 
as  to  prevent  accidents  from  the  want 
of  correspondence  between  them.  In  its 
details  the  respondents'  invention  differs 
materially  from  the  appellants.  Accord- 
ing to  their  system  three  separate  levers 
mast  be  used,  one  for  the  points,  and  the 
two  others  for  the  main  and  branch  sig- 
nals, and  the  arrangement  is  not  such  as 
to  produce  a  simultaneous  movement  of 
the  points  and  signals,  but  such  as  to 
make  any  such  simultaneous ,  movements 
impossible.  In  the  appellants'  system  it 
is  not  essential  that  the  danger-signal 
should  be  up  as  a  preliminaiy,  but  in  the 
defendants'  system  this  is  absolutely 
necessary,  and  the  lever  which  moves  it 
becomes  locked  and  incapable  of  acting 
except  by  a  distinct  operation,  so  that 
until  this  takes  place  it  is  impossible  to 
take  off  the  danger-signal.  That  this  is  an 
improvement  on  the  appellants'  invention 
no  doubt  can  be  entertained ;  for  Colonel 
Yolland,  Inspecting  Officer  of  the  Board 
of  Trade,  stated  in  his  evidence  on  the 
trial  that,  "  What  he  required  with  re- 
spect to  the  working  of  points  and  signals 
upon  railways,  was  that  every  signal 
should  have  its  lever  quite  distinct  from 
each  other,  and  worked  independently." 
And  he  added,  that  an  apparatus  accord- 
ing to  the  appellants'  invention  would  not 
now  be  passed. 

But  although  the  respondents'  invention 
is  a  decided  improvement  upon  the  appel- 
lants,' yet,  if  in  carrying  it  out  they  make 
use  of  any  part  of  the  appellants'  inven- 
tion to  which  his  patent  extends,  and 
which  is  new  and  material,  they  are  liable 
for  an  infringement.  Great  stress  is  laid 
by  the  Lord  Chief  Baron  on  the  words 
'^simultaneous  adjustment"  in  the  re- 
spondents' specification,  as  confirmatory 
of  his  view  that  the  respondents'  appar- 
atus was  an  infringement  of  the  appel- 
lants' patent;  he  says,  "the  provisional 
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and  complete  specifications  are  in  sub- 
stance the  same  and  state  that  the  in- 
vention relates  to  improvements  in  the 
machinery  for  actuating  railway  points 
and  signals,  the  object  being  to  effect  the 
simultaneous  adjustments  of  points  and 
signals  agreeing  together  and  preventing 
the  possibility  of  accident  by  collision 
at  railway  junctions."  "  Here,"  he  adds, 
"  we  have  m  clear  and  unambiguous  lan- 
guage admitted  by  the  defendants  to  bo 
the  object  effected  by  themselves  that 
which  is  also  admitted  to  be  the  very 
essence  of  the  plaintiffs'  invention,  viz. 
the  simultaneity  of  operations  upon  the 
points  and  signals,  by  which  the  possibi- 
lity of  the  one  being  contrary  to  or  in- 
consistent with  the  other  is  prevented." 
The  words  "  simultaneous  adjustment," 
are  certainly  not  happily  chosen,  nor  do 
they  describe  accurately  the  working  of 
the  respondents'  apparatus.  It  is  an  es- 
sential part  of  the^  action  of  their 
machinery,  as  already  observed,  that  the 
danger  signal  should  be  up  as  a  prelimin- 
ary to  any  other  movement.  The  words 
therefore  should  be  read  with  the  con- 
text, and  then  they  must  be  taken  to 
mean  that  when  the  points  and  signals 
are  brought  into  correspondence  by  the 
successive  means  provided  for  their  simul- 
taneous adjustment  the  possibility  of  a 
collision  is  guarded  against. 

I  cannot  better  express  the  conclusion 
at  which  I  have  arrived  than  in  the  words 
of  Mr.  Justice  Willes,  in  his  judgment  in 
the  Court  of  Exchequer  ChamJber — "It 
appears  upon  the  evidence  that  the  re- 
spondents have  discovered  a  mode  of  se- 
curing safety  in  a  way  distinct  from  that 
adopted  by  the  appellants.  It  cannot  be 
treated  as  a  mere  improvement  upon  the 
appellants'  method  of  working  the  points 
and  signals  simultaneously  by  one  lever, 
far  less  as  a  mere  mechanical  equivalent 
for  the  appellants'  system.  The  respond- 
ents  act  by  separate  levers  distinctly  upon 
the  points  and  the  signals.  In  their  sys- 
tem it  is  impossible  to  work  the  points  so 
as  thereby  under  any  circumstances  to 
move  the  signals  without  a  distinct  opor- 
ation,  and  this  attains  a  distinct  and 
novel  and  useful  object,  not  forming  any 
essential  part  of  the  appellants'  patent, 
namely,  to  keep  the  signals  necessarily  at 
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danger ,^lietlier  the  line  be  open  or  closed, 
until  they  are  separately  acted  upon  by 

the  proper  and  distinct  levers There 

are  different  methods  of  attaining  the 
common  object  of  safety,  but  not  differ- 
ent methods  of  attaining  safety  by  the 
working  of  the  points  and  signals  simul- 
taneously by  the  way  invented  by  the  ap- 
pellants." I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  Chsunber 
is  right  and  ought  to  be  affirmed. 

Lord  Hatheblet. — I  am  entirely  of 
the  same  opinion. 

It  really  seems  to  me  that  the  point  of 
difference  between  the  two  inventions  is 
manifest  and  distinct,  and  is  capable  of 
being  explained  in  a  very  few  words. 
The  plaintiff  says  that  his  invention  is 
one  whereby  "  the  signals  and  points  of 
such  line  are  worked  by  the  motion  of  a 
single  lever  or  any  other  modification 
thereof."  Now  the  course  that  the  plain- 
tiff took  in  his  invention  was  to  say,  if  I 
always,  when  the  line  is  open,  take  care 
that  the  signal  representing  safety,  shall 
be  put  up,  I  always,  when  the  line  is  closed, 
take  care  that  the  signal  of  danger  shall  be 
put  up,  then  I  shall  stop  the  great  course  of 
accidents  that  have  occurred  from  these 
being  hitherto  either  the  acts  of  two 
persons  or  of  two  independent  operations 
of  the  same  mind.  Originally  of  course 
two  men  were  employed,  and  I  suppose 
two  men  continued  to  be  employed  before 
Stevens's  invention,  the  one  to  put  up  the 
signal  and  the  other  to  open  or  close  the 
line  by  means  of  the  points.  That  was 
an  operation  by  two  independent  minds. 
Stevens  devised  the  notion  of  having  one 
mind  to  operate  by  placing  a  single  man 
at  a  spot  where  he  could  operate  both  on 
the  signal  and  on  the  points,  the  one  with 
his  hand,  and  the  other  with  his  foot,  but 
those  were  after  all  two  independent 
operations  of  the  one  mind,  and  any  he- 
sitation on  the  part  of  one  individual 
might  be  as  mischievous  as  a  discrepancy 
of  action  between  two  independent  minds. 

Therefore,  the  plaintiff  contrived  a  plan 
by  which  whenever  the  signal  was  moved 
the  point  was  moved,  and  vice  versa. 
Colonel  Yolkmd  gives  his  reason  for  that 
being  in  itself  sometimes  not  altogether 
so  desirable  an  operation  to  be  carried 


forward.  He  said  he  should  rather  see  the 
signals  and  the  points  operated  upon  by 
distinct  operations  for  this  reason.  The 
line,  whether  it  were  a  main  line  or  a 
branch  line,  might  be  open  and  yet  might 
be  dangerous.  It  might  be  open  for  the 
purpose  of  traffic  being  shunted  or  trucks 
being  moved  from  one  side  of  the  line  to 
the  other,  and  whilst  that  operation  was 
going  forward  we  know  a  very  serious 
danger  might  arise.  We  know  by  frequent 
experience  of  late  that  a  fataJ  accident 
might  occur  by  the  train  that  was  in  mo- 
tion, passing  along  the  through  line, 
coming  in  contact  with  the  waggons  that 
were  bein^  shunted.  The  defendant's 
apparatus  is  of  a  totally  opposite  charac- 
ter. He  does  not  put  the  signals  and 
points  in  direct  communication,  he  takes 
care  that  they  shall  not  be  put  in  direct 
communication  at  one  and  the  same  time. 
There  is  a  simultaneity  of  operation  no 
doubt  in  his  proceedings  which  ties  the 
signals  and  the  points  together,  but  by  a 
totally  new  and  different  process.  His 
simultaneity  is  not  produced  by  occasion- 
ing the  same  mechanical  operation,  the 
same  movement  of  machinery  that  moves 
the  signal  to  move  the  points,  but  he  puts 
the  signal  of  danger  up,  and  when  that 
signal  is  up,  then  he  at  once  informs  all 
those  coming  along  that  there  is  a  risk  in 
moving  along  that  line.  But  then  he 
follows  that  up  by  moving  the  points 
with  a  different  motion,  and  that  moving 
of  the  points  fastens  and  fixes  the  signal 
at  danger  so  that  when  the  point  is  moved 
to  the  proper  place,  the  signal  of  danger 
is  fastened  and  fixed  up.  The  same 
operation  also  stops  all  the  other  signal 
levers,  and  the  consequence  is  that  no 
other  signal  than  that  can  be  put  up,  and 
that  the  signal  will  tally  with  the  state  of 
the  line  from  the  circumstances  of  some- 
body having  first  put  up  the  signal  at 
danger,  and  afterwards  by  a  totiUly  dis- 
tinct operation  placed  the  levers  in  such 
a  position  that  they  shall  compel  the 
abiding  of  that  signed  in  its  due  position, 
and  prevent  any  other  signal  being  hoisted 
while  the  points  remain  in  the  same  posi- 
tion. 

The  end  and  object  that  the  two  par- 
ties had  in  view  is  the  same,  but  the 
operation  is  as  different  as  possiUe.  The 
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plaintiff  Iras  really  driven,  I  naay  say,  to 
rely  very  much  at  the  time  upon  tlie 
argument — If  you  have  not  invaided  one 
part  of  my  machinery,  my  levers  HH 
which  act  conjointly  upon  the  signals  and 
upon  the  points,  then  you  have  invaded 
my  apparatus  I  J,  by  which  I  by  a  separ- 
ate operation  deal  with  the  signals  with- 
out operating  upon  the  points.  But 
then,  as  the  learned  Judges  have  said,  and 
as  everybody  will  see  at  once,  if  that  be 
the  contention,  the  circumstance  of 
having  the  signals  and  points  operated 
upon  by  distinct  levers  is  as  old  as  the 
first  introduction  of  levers  and  signals  at 
all ;  and  it  could  not  possibly  be  claimed 
as  a  new  invention,  or  any  part  of  a  new 
invention,  under  the  plaintiff's  patent.  It 
comes  therefore  to  this,  that  i£  there  be 
anything  at  all  which  is  adopted  from 
that  description  contained  in  the  plain- 
tiff's patent,  which  in  itself  is  altogether 
old,  it  has  no  novelty  whatever  to  recom- 
mend it,  and  whatever  else  is  done  by 
the  defendant,  you  find  does  not  in  the 
least  interfere  with  anything  which  is  de- 
scribed by  the  plaintiff,  as  his  mode  of 
operating  under  the  patent.  I  think 
therefore  that  the  conclusion  which  my 
noble  and  learned  friend  has  come  to,  is 
correct — 

!Z%a<  the  Judgment  of  the  Court  of 
Exchequer  Chamber  he  affirmed 
and  the  appeal  dismissed  with 
costs. 

Attorneyg— George     Faithfull,     for    appellants; 
Palmer,  Eland  and  Nettleship,  for  respondents. 
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BAIN  AND  OTHERS  V. 
FOTHEBQILL  AND  OTHERS. 


Damages — Contract  for  Sale  of  Eeai 
Estate— Defect  of  Title. 

If  one  contracts  to  seU  real  estate  and  is 
unable  to  complete  from  want  of  OUe^ 
v)hether  hs  be  aware  of  the  defect  at  the 


time  of  entering  into  the  contract^  a/nd  does 
not  disclose  it^  or  not,  and  even  if  he  never 
had  UiUy  nor  possession^  nor  any  right  to 
possession^  yet  in  the  absence  of  fraud  the  in^ 
tending  purchaser  cannot,  in  an  action  for 
breach  of  the  contract,  recover  damages 
beyond  his  deposit  toith  interest  a/nd  costs, 
FlureftrU  v.  Thomhill  approved. 

By  Lord  Chelmsford.  —  The  rule  is, 
without  exception,  if  a  person  enters  into  a 
contract  for  the  sale  of  a  real  estate  know- 
ing  that  he  has  no  title  to  it,  nor  amj 
means  of  acquiring  it,  the  purchaser  can^ 
not  recover  damages  beyond  the  expenses  he 
has  incurred,  by  an  action  for  the  breach  of 
the  contract.  He  can  only  obtain  other 
damages  by  an  action  for  deceit.  Hopkins 
V.  Grazebrook  overruled. 

Semble,  Where  the  breach  of  the  controjct 
arises  'not  from  the  vendor* s  inability,  thut 
is,  not  upon  a  question  of  title,  but  upon  a 
question  of  conveyancing,  a>s  from  his  own 
refusal  on  the  ground  of  expense,  or  from 
whatever  other  motive,  to  perform  the  con^ 
tract  himself,  or  to  compel  others  whom  he 
can  compel  to  concur  in  conveying  or  in 
givifig  up  possession,  the  proper  remedy  is 
by  bill  in  equity  to  enforce  him  to  complete, 
and  to  compel  the  completion  of  the  con- 
tract.  Whether,  therefore,  EngeU  v.  Fitch 
should  be  followed,  quaare  ? 

F.  being  under  contract  for  the  purchase 
of  mining  interests  of  large  value,  contracted 
to  sell  to  B.  one  of  them,  a  leasehold  in- 
ierest,  which  was  subject  to  a  restraint 
against  assignment,  except  with  the  con^ 
sent  of  the  reversioners.  The  consent .  was 
refused,  and  F.  was  wiahle  to  complete. 
F.  knew  at  the  time  of  his  contracting  with 
B.  tliat  the  consent  was  necessary,  but  he 
did  not  mention  it  to  him : — Held,  that  B. 
could  not  recover  in  an  action  for  damages 
any  damages  for  the  loss  of  his  contract 
beyond  his  deposit  with  interest  and  costs. 

This  was  a  proceeding  in  error  from  a 
judgment  of  the  Court  of  Exchequer 
Chamber,  which  had  affirmed  a  judg- 
ment of  the  Court  of  Exchequer  in 
fELvour  of  the  defendants  below,  now  the 
defendants  in  error. 

The  action  was  brought  by  the  now 
plaintiffs  in  error  to  recover  damages  for 
the  breach  of  an  agreement  dated  the 
3  7ih  of  October  1867,  whereby  the  de- 
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fendants  in  error  agreed  to  sell  and  transfer 
to  the  plaintiffs  in  error  their  interest  in  a 
mining  royalty  in  the  coonty  of  Cumber- 
land, called  Miss  Watters'  Royalty,  and 
which  they  afterwards  failed  so  to  sell  or 
transfer. 

The  cause  was  tried  before  Willes,  J., 
and  a  special  jury  in  1870,  when  a  ver- 
dict was  by  consent  entered  for  the  plain- 
tiffs for  the  damages  claimed,  subject  to 
the  opinion  of  the  Court  on  a  Special 
Case. 

The  Special  Case  is  printed  in  40  Law 
J.  Eep.  (N.S.)  Exch.  84.  The  facts  may 
be  briefly  stated  as  follows  : — 

The  defendants,  prior  to  the  making  of 
the  agreement  sued  on,  had  contracted 
with  the  executors  of  one  Anthony  Hill 
for  the  purchase,  at  the  sum  of  250,000Z., 
of  extensive  iron  works  and  iron  ore  mines 
held  under  various  leases  and  agreements 
for  leases.  A  small  part  of  this  property 
consisted  of  iron  ore  mines  under  certain 
lands  called  Miss  Watters'  Royalty,  which 
were  held  by  an  agreement  for  a  lease 
dated  the  19th  of  October,  1861,  which 
lease  contained  a  clause  against  the  as- 
signment 6f  the  premises  therein  com- 
prised without  the  consent  of  the  lessors. 

In  order  to  enable  the  executors  to 
carry  out  the  assignment  to  the  defend- 
ants of  their  testator's  interest  in  Miss 
Watters*  Royalty  they  applied  to  the  les- 
sors for  their  consent  to  such  assignment. 
The  lessors  were  then  willing  to  give  such 
consent  provided  the  defendants  would 
execute  a  duplicate  of  it.  A  consent  in 
writing  was  accordingly  prepared  in  du- 
plicate, and  on  the  16th  of  June,  1865, 
one  part  was  executed  by  the  lessors  and 
retained  in  the  hands  of  their  solicitors. 
The  other  part  was  sent  by  the  solicitors 
acting  for  the  ^executors  to  the  defend- 
ants' solicitors  for  execution  by  the  de- 
fendants. 

On  several  occasions  subsequently  to 
the  month  of  June,  1865,  the  soHcitors  for 
the  lessors  requested  the  solicitors  of  the 
executors  to  obtain  the  execution  by  the 
defendants  of  the  duplicate  consent  or 
license,  and  intimated  that  the  lessors 
would  withdraw  their  consent  unless  the 
duplicate  was  returned  executed.  Inti- 
mation of  this  fact  was  conveyed  to  the 
defendants'  solicitors  in  Octooer,  1865, 


but  the  duplicate  consent  remained  in  the 
hands  of  the  defendants'  solicitors  nn. 
executed  at  the  time  when  the  agreement 
now  in  question  of  the  17th  of  October, 
1867,  was  entered  into,  the  defendants' 
solicitors  being  engaged  from  the  date  of 
the  contract  down  to  August,  1868,  in 
investigating  the  vendors'  title  to  other 
parts  of  the  property. 

On  the  17th  of  October,  1867,  an  agree- 
ment was  entered  into  between  the  plain- 
tiffs and  defendants  for  the  sale  and  trans- 
fer to  the  plaintiffs  of  Miss  Watters'  lease 
or  royalty  in  the  following  terms  : 

*'  Plymouth  Iron  Worka, 

"  Near  Merthyr  Tydvil, 
•*  17th  October,  1867. 

^'  Messrs.  Bain,  Blair  &  Paterson. 

"  Gentlemen, — We  offer  to  sell  yon  our 
interest  in  the  Miss  Watters'  Royalty  in 
Cnn^berland  upon  the  following^S„», 
namely : 

''  2,5002.  to  be  paid  us  in  cash  on  our 
handing  you  a  transfer  of  the  said  royalty. 

"  A  certain  rent  of  SOOZ.  a  year  to  be 
paid  us  half-yearly  for  the  remainder  of 
the  term  of  the  lease  or  royalty  beyond 
the  certain  rent  already  reserved  under 
the  said  lease  or  royalty. 

"  A  royalty  to  be  paid  us  of  la.  per  ton 
bevond  the  royalty  payable  under  the 
said  lease  or  royalty  upon  all  the  ore 
raised  out  of  the  property,  the  said  ad- 
ditional royalty  of  1*.  per  ton  to  merge 
in  the  additional  rent  of  300Z.  a  year. 

''A  deposit  of  250Z.  to  be  made  us 
forthwith,  and  the  whole  arrangement  to 
be  carried  out  and  accomplished  as  soon 
as  may  be.  The  usual  covenants  for  our 
protection  as  standing  between  you  and 
our  lessors  to  be  made  by  you. 

"  (Signed)     Richd.  FothergiU, 

"  For  the  Plymouth  Iron  Company 
"  and  self. 
'^  We  accept  of  offer  on  terms  stated, 

'*  Bain,  Blair  &  Paterson, 
"  per  John  Paterson." 

The  agreed  deposit  of  250Z,  was  im- 
diately  paid. 

Shortly  after  this  agreement  was  en- 
tered into  the  plaintiffs  discovered  that 
according  to  the  terms  upon  which  the 
royalty  was  held,  the  defendants  could 
not  assign  it  wiiliout  the  license  of  the 
lessors.     One  of  the   pl^tmin'faf  gcooroU 
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inglj  saw  the  agent  for  the  lessors,  who 
complained  that  the  duplicate  consent, 
before  mentioned,  to  the  assignment  to 
the  defendants  had  not  been  executed 
by  them,  and  refused  to  have  anything  to 
say  to  the  plaintiffs  until  this  was  done. 

The  plaintiffs  communicated  this  fact 
to  the  defendants  at  the  commencement 
of  November,  and  a  correspondence  en- 
sued between  the  parties  and  between  the 
defendants  and  the  lessors'  agent.  In 
August,  1868,  the  sale  and  purchase  be- 
tween Hill's  executors  and  the  defendants 
was  completed.  They  then,  before  exe- 
cuting the  duplicate  consent  themselves, 
applied  to  the  lessors'  agent  for  leave  to 
assign  to  the  plaintiffs,  but  the  lessors 
refused,  -  having  formally  on  the  6th  of 
January,  1868,  withdrawn  the  consent 
they  had  previously  given  to  the  assign- 
ment by  Hill's  executors  to  the  defend- 
ants, and  they  only  consented  to  the 
assignment  by  Hill's  executors  to  the 
defendants,  on  the  express  condition 
that  the  defendants  would  simultaneously 
enter  into  an  agreement  with  a  Mr. 
Stirling  to  sell  the  defendants'  interest 
to  him. 

The  defendants  accordingly,  on  the  28th 
of  September,  entered  into  an  agreement 
with  Mr.  Stirling  for  such  sale  to  him. 

Some  correspondence  then  ensued  be- 
tween the  plaintiffs  and  the  defendants, 
the  former  insisting  on  holding  the  latter 
to  the  contract  they  had  entered  into  with 
them. 

The  sum  paid  into  Court  was  sufficient 
to  cover  the  deposit  and  interest  and  the 
expenses  incurred  by  the  plaintiffs,  but 
the  plaintiffs  claimed  in  addition  damages 
for  the  loss  of  their  bargain ;  and  the 
question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  were  under 
the  circumstances  entitled  to  recover 
snch  damages. 

The  case  came  on  to  be  argued  in  the 
Court  of  Exchequer  on  the  16th  day  of 
November,  1870,  when  judgment  was 
given  for  the  defendants,  and  the  Court 
of  Exchequer  Chamber,  on  the  suggestion 
of  the  plaintiffs'  counsel,  affirmed  the 
judgment  of  the  Court  of  Exchequer 
without  argument  as  the  authorities  on 
the  subject  could  only  be  freely  reviewed 
by  a  higher  tribunal. 


The  Judges  were  summoned,  and 
Martin,  B. ;  Keating,  J. ;  Pigott,  B. ;  Brett, 
J.;  Denman,  J.;  and  Pollock,  B.,  at- 
tended. 

The  SolicUor-Oeneral  (^Si/r  Oeorge  Jessel), 
and  Herschell,  for  the  appellants. — The 
rule  in  Flureau  v.  T/wmhill  (1),  though 
standing  for  nearly  100  years  without  be- 
ing expressly  overruled,  has  not  met  with 
hearty  consent  from  the  Courts ;  and  that 
case  has  not  been  so  strongly  acquiesced 
in  as  to  be  entitled  to  consideration  as  a 
great  authority,  and  it  is  not  recognised  in 
Scotland  or  in  America.  At  all  events,  the 
rule  is  only  applicable  to  cases  where  the 
person  contracting  to  sell  is  in  possession, 
and  where  he  believes  himself  to  have  a 
good  title,  and  where  his  want  of  title  is 
not  due  to  his  own  default.  The  rule  is 
an  exception  to  the  general  law,  and  has 
only  received  the  qualified  assent  it  has 
met  with,  because  from  the  complicated 
state  of  our  law  no  man  can  be  certain 
that  he  has  a  perfect  title  to  his  estate. 
But  being  only  an  exception  to  the  law, 
it  must  not  be  applied  as  if  it  were  a 
principle  applicable  to  any  cases  but 
such  as  it  was  expressly  framed  to  meet. 
Where  a  person  contracts  for  the  abso- 
lute sale  of  lands,  not  being  in  possession 
nor  entitled  otherwise  than  by  expecta- 
tion, as  in  Hopkins  v.  Qrazebrook  (2),  he 
is  not  protected  by  the  rule,  nor  a  fortiori 
is  he  protected  where  his  want  of  posses- 
sion or  legal  title  is  the  result  of  his  own 
default,  as  was  the  case  here.  In  the 
same  way  he  was  held  not  to  be  protected 
where  the  failure  in  title  arose  from  his 
own  refusal,  as  in  Engell  v.  Fitch  (3).  If 
he  contracts  with  fall  knowledge  that  he 
has  no  title,  as  in  Bobinson  v.  Harman  (4), 
he  cannot  set  up  the  rule.  In  Pouncett 
V.  Fuller  (JS)  the  would-be  vendor  believed 
that  he  had  a  good  title,  and  he  had  a  good 

(1)  2  W.  Black.  1.078. 

(2)  6  B.  &  C.  81. 

(3)  9  B.  &  S.  250;  s.  c.  87  Law  J.  Rep.  (n.s.) 
aB.  145 ;  in  Ex.  Ch.  10  B.  &  S.  738 ;  s.  c.  88 
Law  J.  Rop.  (n.8.)  Q.B.  304 ;  8.  c.  Law  Rep.  4 
Q.B.  659. 

(4)  1  Exch.  Rep.  855 ;  s.  c.  18  Law  J.  Rop. 
(n.s.)  Exch.  202. 

(5)  17  Com.  B.  Rep.  N.S.  660 ;  8.  c  25  Law  J. 
Bep.  (11.8.)  CJP.  146, 
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right  to  entertain  sncli  belief,  being  in 
possession  of  that  he  oontracted  to  sell 
nnder  an  agreement,  which,  however,  not 
being  under  seal,  was  inoperative.  That 
case  and  Walker  v.  Moore  (6)  clearly  shew 
how  the  rule  in  Flureau  v.  ThomhiU  (1) 
must  be  qualified,  and  do  not  weaken  the 
other  rule  in  Hopkins  v.  Orazehrook  (2), 
which  has  been  adopted  in  many  sub- 
sequent cases,  apparently  in  the  two  cases 
cited  in  Sv^den's  Vendors  and  Purchasers 
of  Bratt  V.  Ellis  (7)  and  Jones  v.  Dyke  (8), 
and  among  more  recent  cases  (not  to  men- 
tion again  Engell  v.  Fitch  (3)  ),  Godwin  v. 
Francis  (9)  and  Lock  v.  Furze  (10).  The 
case  now  on  appeal  falls  exactly  within 
the  class  of  exceptions  described  by  Erie, 
C.J.,  in  Sikes  v.  Wild  (11),  where  his 
Lordship  laid  it  down,  that  if  the  intend- 
ing vendor  knowingly  withholds  from  the 
intending  purchaser  that  he  has  no  title, 
he  ought  not  to  have  the  protection  of 
the  rule  in  Flureau  v.  ThomhiU  (1). 
Here  the  defendant  Fothergill  knowingly 
withheld  from  the  appellants  his  want  of 
title ;  he  was  not  in  possession ;  he  wil- 
fully abstained  from  doing  what  was  ne- 
cesary  to  entitle  him  to  possession ;  he 
contracted,  speculating  on  an  expectancy, 
and  he  is  not  entitled  to  protect  himself 
by  the  rule  in  Flureau  v.  ThomhiU  (1). 

Manisty  and  Holker  (J.  B.  Mellor  with 
them),  for  the  respondents. — The  appel- 
lants in  this  case  are,  in  fact,  asking  your 
Lordships  to  overrule  the  case  of  Flureau 
V.  ThomhiU  (1),  a  case  which  has  been 
the  law  of  this  country  for  100  years, 
and  has  been  approved  of  and  followed  in 
numerous  cases.  It  has  received  the  sanc- 
tion and  approval  of  Lord  St.  Leonards, 
and  in  opposition  to  what  was  stated  by 
the  learned  counsel  for  the  appeUants, 
has  been  adopted  in  America.  In  Sedg* 
itnck  on  Da/mages,  p.  284,  the  cases  of 


(6)  10  B.  &  C.  416. 

(7)  Sug.  V.  &  P.  App.  No.  6. 

(8)  Ibid.  No.  6. 

(9)  89  Law  J.  Rep.  (k.b.)  C.P.  121 ;  b.  c.  Law 
Rop.  6  C.P.  296. 

(10)  84  Law  J.  Rep.  (n.s.)  C.P.  201  ;  s.  c.  in 
Ex.  Ch.  36  Law  J.  Rep.  (n.s.)  O.P.  141 ;  8.  c.  Law 
Rep.  1  C.P.  463. 

(11)  1  B.  &  S.  687 ;  s.  c.  30  Law  J.  Rep.  (n.s.) 
Q.B.  326,  affirmed  in  Ex.  Ch.  4  B.  &  S.  421 ;  s.  c 
32  Law  J.  Rep.  (N.8.)  QJB.  376. 


Flureau  v.  Thomhtll  (1),  Hopkins  v. 
Orazehrook  (2),  Bobinson  v.  Harman  (4) 
and  Pouncett  v.  Fuller  (6),  are  cited,  and 
the  author  says  that  where  parties  act  in 
good  faith  and  fail  to  perform  because 
ihey  could  not  make  a  title,  the  plaintiff 
can  only  recover  his  deposit  with  interest 
and  expenses ;  and  he  adds,  this  is  well 
settled  in  practice,  though  he  seems  to 
doubt  its  justification  on  principle.  The 
only  exception  to  the  rule  is  where  a  per- 
son not  being  in  possession,  and  knowing 
that  he  has  no  title,  contracts  to  make  a 
good  title,  as  was  the  case  in  Hopkins  v. 
Orazehrook  (2).  But  besides  that,  that  case 
has  been  unfavourably  commented  on  by 
Lord  St.  Leonards  in  his  Vendors  and  Pur^ 
chasers,  and  in  BarVs  Vendors  and  Pur- 
chasers, 3rd  ed.  p.  614,  and  it  has  not  been 
acted  on  in  numerous  cases,  as  in  Walker 
V.  Moore  (6),  Worthington  v.  Wcarringion 
(12),  Johnson  v.  Johnson  (13),  Sikes  v. 
Wild  (11),  PaunceU  v.  Fuller  (5),  and 
other  cases.  The  case  of  the  respondents 
is  distinguishable  from  that  case;  for 
they  only  contracted  to  sell  their  interest 
in  the  royalty ;  they  did  not  contract  to 
give  possession  by  a  certain  day ;  and 
they  had  good  reason  to  believe  that  they 
had  got  a  perfect  right  to  convey.  Fur- 
ther, nothing  has  been  alleged  to  shew 
that  the  profits  which  the  appellants  have 
alleged  they  have  lost  through  the  mis- 
carriage of  their  bargain  were  in  the  con- 
templation of  hoth  the  parties  to  it.  The 
rule,  therefore,  laid  down  in  Hadley  v. 
Baxendale  (14)  applies,  and  even  if  Flu- 
reau  v.  ThomhiU  (1)  were  out  of  the  way 
they  ought  not  to  recover  in  this  action 
these  remote  consequences  of  the  non- 
fulfilment  of  their  contract,  which  their 
vendors  knew  not  of  when  they  entered 
into  the  contract. 

Herschell  replied. 

At  the  conclusion  of  the  argoments  the 
following  questions  were  submitted  to 
the  Judges : — 

1.  Whether  upon  a  contract  for  the  sale 
of  real  estate,  where  the  vendor,  without 

(12)  8  Com.  B.  Rep.  134  ;  8.  c  18  Law  J.  Rep. 
(H.fl.)  C.P.  850. 

(13)  3  Hare,  167 ;  8.  c  13  Law  J.  Rep.  (n.s.) 
Chanc.  79. 

(14)  9  Ssch.  Bep.  841 ;  s.  c  23  Law  J.  B^ 
(11.8.)  Ezch.  179. 
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his  default,  is  unable  to  make  a  good  title, 
the  purchaser  is  by  law  entitled  to  re- 
cover damages  for  the  loss  of  his  bar- 
gain? ' 

2.  Whether  the  actual  possession  of 
the  property,  the  subject  of  the  contract, 
is  essential  to  bring  the  case  within  the 
rule  laid  down  in  Flureau  v.  Thornhill  ? 

3.  Whether,  if  the  rule  of  law  is  cor- 
rectly laid  down  in  Flureau  v.  Thornhill^ 
the  circumstances  of  the  present  case 
distinguish  it  and  take  it  out  of  that 
rule? 

The  Judges  answered  as  follows  : — 

Pollock,  B. — In  answer  to  the  first 
question  submitted  by  your  Lordship 
to  the  Judges,  I  am  of  opinion  that 
upon  a  contract  for  the  sale  of  real  estate 
where  the  vendor,  without  his  default,  is 
unable  to  make  a  good  title,  the  pur- 
chaser is  not  by  law  entitled  to  recover 
damages  for  the  loss  of  his  bargain. 

This  was  so  decided  as  far  back  as  the 
year  1775,  in  the  case  oi  Flureau  v.  Thmiu 
hill  (1),  and  has  been  acted  upon  and 
almost  universally  acquiesced  in  ever 
since,  and  the  rule  is  in  my  judgment 
consistent  with  good  sense,  and  with  what 
may  be  supposed  to  be  the  intention  of 
the  contracting  parties  ;  nor  does  it  con- 
travene any  principle  of  law  which  has 
been  established  with  reference  to  the 
amount  of  damages  that  may  be  recovered 
on  breach  of  contract. 

The  report  of  the  case  of  Flureau  v. 
TluynihUl  (1)  is  somewhat  meagre.  The 
ground  of  decision  as  stated  by  Chief 
Justice  De  Grey  is,  that  upon  the  contract 
for  a  purchase  if  the  title  proves  bad,  and 
the  vendor  is  (without  fraud)  incapable 
of  making  a  good  one,  the  purchaser  is 
not  entitled  to  any  damages  for  the 
fancied  goodness  of  the  bargain.  Mr. 
Justice  Blackstone  adds  that  these  con- 
tracts are  merely  upon  condition  fre- 
quently expressed,  but  always  implied^ 
that  the  vendor  has  a  good  title. 

The  proposition  asserted  by  Chief  Jus- 
tice De  Grey  as  reported  might  no  doubt 
be  stated  in  more  accurate  language,  but 
its  meaning  is  sufficiently  clear,  and  the 
decision  has  been  followed  in  all  subse- 
quent cases  in  which  the  &cts  have  been 
substantially  the  same.    Many  of  these, 


including  Walker  v.  Moore  (6)  and  Sikea 
V.  Wilde  (11),  were  cited  in  argument  at 
your  Lordships'  bar,  and  the  law  is  con- 
sidered as  settled  by  Lord  St.  Leonards 
in  his  work  on  vendors  and  purchasers, 
0.  8.  s.  3.  Other  cases  were  referred  to 
in  which  a  different  measure  of  damage 
was  acted  upon,  but  in  these  the  circum- 
stances also  were  different.  In  Hopkins 
V.  Grazehrook  (2),  the  vendor  when  he 
contracted  to  sell  had  substantially  no 
estate,  and  the  conditions  of  sale  con- 
tained a  distinct  undertaking  to  make  a 
good  title.  Lord  Tenterden,  no  doubt, 
said  in  giving  judgment  that  he  should 
desire  time  to  consider  before  he  assented 
to  the  general  proposition,  that  where  a 
vendor  cannot  make  a  good  title  the  pur- 
chaser shall  recover  no  more  than  nominal 
damages,  and  Bayley,  J.,  appears  to  ground 
his  decision  upon  the  fact  that  the  vendor 
held  out  the  estate  as  his  own,  when  in 
fact  he  had  only  an  equitable  title  ;  but  I 
can  find  nothing  said  by  either  of  these 
very  learned  Judges  which  ought  to  lead 
me  to  doubt  the  correctness  of  the  view 
taken  in  Flureau  v.  Thornhill  (1)  or  to 
disturb  a  rule  which  for  nearly  a  hundred 
years  has  been  acted  upon  in  a  matter  of 
constant  occurrence. 

In  Uobinson  v.  Hamian  (4),  the  de- 
fendant agreed  to  grant  a  valid  lease 
when  he  well  knew  that  he  had  no  power 
to  do  so.  In  Engell  v.  Fitch  (3), 
which  was  disposed  of  by  an  elaborate 
and  exhaustive  judgment  of  the  Court 
of  Queen's  Bench,  confirmed  by  the 
Exchequer  Chamber,  the  defendants,  who 
were  mortgagees  of  a  lease  and  not  in 
possession,  sold  it  to  the  plaintiff, 
undertaking  by  the  particulars  of  sale 
that  possession  should  be  given  on  com- 
pletion of  the  purchase,  and  on  the  faith 
of  this  the  plaintiff  resold  at  a  profit. 
The  title  was  good,  but  on  the  plaintiff 
requiring  possession  it  was  found  that  the 
mortgagor  was  in  possession  and  refused 
to  give  it  up,  and  further  that  the  de- 
fendant could  have  ousted  him  by  eject- 
ment but  refused  to  incur  the  necessary 
expenses.  Under  these  circumstances  the 
Court  of  Queen's  Bench  held  that  the 
plaintiff  was  entitled  to  recover  not 
merely  the  deposit  and  expense  of  inves- 
tigating the  title,  but  also  damages  for 
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the  loss  of  bis  bargain,  and  in  giving  the 
grounds  for  their  jadg^ent  on  the  par- 
ticalar  case  said  that  the  mle  in  Fhireau 
V.  ThomkiU  (1)  can  have  "  no  applica- 
tion where  the  failure  either  to  make  out 
a  title  or  to  give  possession  arises  not 
from  the  inability  of  the  vendor,  but  from 
his  unwillingness  either  to  remedy  a 
defect  in  the  title,  or  to  obtain  possession 
on  the  score  of  expense." 

It  was  urged  by  the  learned  counsel 
for  the  appellant  that  the  rule  laid  down  in 
Flurea/u  v.  ThomhUl  (1)  was  anomalous, 
and  differed  from  that  which  is  usually 
applied  to  the  assessment  of  damages 
where  there  has  been  a  breach  of  a  con- 
tract for  the  delivery  of  goods,  and  there- 
fore that  it  ought  not  to  be  upheld.  It  is 
scarcely  correct  to  say  the  rule  is  ano- 
malous ;  that  it  differs  from  that  apphca- 
ble  to  a  contract  for  the  sale  of  goods  is 
true,  but  the  subject  matter  to  which  it 
is  applied  differs  also. 

It  is  observable  in  following  the  history 
of  the  rule  in  question  that  when  it  was 
first  laid  down  in  Flureau  v.  ThomhUl  (1) 
the  whole  question  of  the  proper  measure 
of  damages  had  not  received  from  our 
Courts  the  attention  which  it  has  done 
in  later  years.  Moreover  at  that  time, 
although  it  had  never  been  expressly  so 
decided,  it  was  commonly  supposed  that 
upon  the  sale  of  a  chattel,  in  the  absence 
of  any  warranty  of  title,  the  rule  of  caveat 
emptor  as  laid  down  in  Co.  LitL,  102  a, 
and  by  Noy  in  his  Maxtms,  c.  42,  applied, 
and  therefore  the  suggested  anomaly  pro- 
bably was  not  present  to  the  minds  of 
the  Judges  who  decided  Flureau  v.  Thorns 
hiU  (1)  ;  but  assuming  that  the  difference 
exists,  as  it  now  undoubtedly  does,  there 
are  two  marked  distinctions  affecting  the 
present  question  between  a  contract  for 
the  sale  of  personal  and  of  real  property. 

In  the  first  place  a  man  who  sells  goods 
must  be  taken  to  know  whether  they  are 
his  or  not.  Secondly,  he  must  be  aware 
that  in  the  majority  of  cases  the  goods  he 
is  selling  are  intended  for  resale  or  to  be 
used  by  the  buyer  for  the  purpose  of 
construction  or  manufacture,  so  that  both 
the  title  of  the  vendor  and  the  probable 
result  of  its  deficiency  may  fairly  be  pre- 
sumed to  be  in  the  minds  of  the  contract- 
ing parties. 


With  real  property  the  case  differs  in 
both  these  respects.  First,  no  layman  can 
be  supposed  to  know  what  is  the  exact 
nature  of  his  title  to  real  property,  or 
whether  it  be  good  against  all  the  world 
or  not ;  hence,  as  was  said  by  the  Court 
in  Engell  v.  Fitch  (3),  the  undoubted 
owner  of  an  estate  often  finds  unex- 
pectedly a  difficulty  in  mfJdng  out  a  title 
which  he  cann  ot  overcome.  Assuming  that 
the  vendor  acts  bona  fide,  the  difficulty 
must  be  equally  known  to  the  vendee  as  to 
the  vendor.  Secondly,  to  enter  into  a  con- 
tract for  the  purchase  of  land  in  order  to 
immediately  resell  it  before  the  title  is 
examined  is  unusual  and  exceptional. 

It  seems,  therefore,  more  reasonable  to 
treat  the  mere  contract  for  the  convey- 
ance of  land  not  as  based  upon  an  implied 
warranty,  that  the  vendor  has  power  to 
convey,  but  as  involving  the  condition 
that  the  vendor  has  good  title,  and  that 
if  on  examination  of  the  abstract  this 
turns  out  not  to  be  so,  the  vendee  cannot 
ask  to  be  put  in  as  good  a  position  as  if  a 
conve3rance  with  the  usual  covenants  had 
been  executed,  but  can  only  recover  the 
expenses  to  which  he  has  been  put.  All 
that  has  been  hitherto  said  leads  to  the 
conclusion  that  the  case  of  Flureau  v. 
ThomhUl  (I)  was  rightly  decided  at  the 
time  it  was  decided  on  sufficient  legal 
principles,  but  if  it  was  a  decision  to 
which  at  the  time  I  could  not  have  ac- 
ceded, I  should  nevertheless  think  that  a 
contract  of  purchase  and  sale  of  real 
property  made  at  this  day  must  be  con- 
strued to  be  made  on  the  footing  of  that 
decision  being  correct.  All  persons  who 
prepare  such  contracts  know  of  that  de- 
cision, and  that  it  has  been  acquiesced  in 
and  acted  on  for  a  hundred  years.  The 
contracts  whigh  such  persons  prepare 
are  therefore  made  with  the  understand- 
ing that  upon  fiiiilure  to  make  out  a 
satisfactoiy  title,  the  rule  as  to  damages 
enunciatea  in  that  case  will  be  applied. 
Then  such  rule  is  by  intention  and  un- 
derstanding of  the  parties  a  part  of  the 
contract. 

Tour  Lordships'  second  question  is— 
"  Whether  the  actual  possession  of  the 
property,  the  subject  of  the  contract,  is 
essential  to  bring  the  case  within  the  rule 
laid  down    in  Flureau  t.   ThomhUl  f'* 
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Sach  actaal  possession  is  not,  I  think, 
necessarj.  If  I  am  right  in  what  I  have 
already  stated  as  to  what  are  the  tme 
grounds  upon  which  that  rule  is  founded 
this  seems  to  follow.  In  seeking  to  arrive 
at  a  conclusion  whether  the  statements  of 
a  vendor  as  to  his  title  are  bona  fide  or 
otherwise,  so  as  to  take  the  case  out  of 
the  rule  in  Flureau  v.  ThomhUl  (1),  it 
may  be  material  to  enquire,  among  other 
facts,  whether  the  vendor  was  in  actual 
possession  or  not,  but  assuming  his  hmia 
fides  the  fact  ought  not  in  my  opinion  to 
affect  the  question.  A  man  who  has 
never  been  in  actual  possession  may  often 
have  better  grounds  for  believing,  and 
therefore  may  be  better  entitled  to  act 
upon  the  belief,  that  his  title  is  good, 
than  another  who  has  been  in  possession 
for  some  time.  Thus  A.  may  have  bought 
Black  Acre ;  the  abstract  of  title  may 
have  been  investigated,  and  the  convey- 
ance executed  without  possession  being 
taken,  whilst  B.  may  have  been  for  months 
in  possession  of  a  family  estate,  his  title  to 
which  may  not  only  be  doubtful,  but  may 
actuallv  be  at  the  very  time  in  litigation. 

In  either  of  these  cases  on  a  sale  by  A. 
or  B.  of  the  whole  or  a  portion  of  the 
property  it  may  turn  out,  either  from  a 
more  thorough  investigation,  or  from  the 
decision  of  a  Court,  that  A.  or  B.  had 
not  good  title  to  what  they  had  sold,  but 
in  both  these  cases  the  facts  might  be 
such  as  ought  to  protect  the  vendor,  if  he 
had  been  guilty  of  no  mala  fides,  from  a 
liability  to  pay,  as  damages,  any  loss  8us« 
tained  by  the  vendor  arising  from  his 
{fulin^  to  reap  the  profits  of  a  good 
bargam. 

Lastly,  in  answer  to  your  Lordships' 
third  question,  the  circumstances  of  the 
present  case  do  not  distinguish  it  or  take 
it  out  of  the  rule  laid  down  in  Flureau  v. 
ThomhtU  (1). 

The  property  in  question  which  the  de- 
fendants had  agreed  to  sell  to  the  plaintiffs 
consisted  of  iron  ore  mines,  called  Miss 
Watters'  Royalty,  and  formed  a  small 
portion  of  a  large  mining  estate  which 
the  defendant  had  purchased  in  1863  from 
the  executors  of  one  Hill.  The  defendants 
entered  into  possession  of  the  whole  estate, 
but  the  purchase  had  not  been  completed 
upon  the  17th  of  October,  1867. 

I^aw  Sbbibs,  43.-«-£xc9Eq« 


On  this  day  the  defendants  agreed  to 
sell  to  the  plaintiffs  the  defendants' 
interest  in  Miss  Watters'  royalty.  Upon 
enquiry  it  appeared  that  Miss  Watters* 
royalty  was  held  by  Hill  under  an  agree- 
ment for  a  lease  for  twenty-one  years 
from  March,  1860,  and  that  agreement 
contained  a  clause  providing  against  the 
assignment  or  subletting  of  the  premises 
without  the  consent  of  the  lessors,  in 
writing. 

Before  the  17th  of  October  one  of  the 
defendants  who  negotiated  the  sale  had 
been  informed  that  it  would  be  necessary 
to  obtain  the  consent  of  the  lessors  for 
an  assignment  to  third  parties  of  the  de- 
fendants' interest,  but  it  is  found,  as  a  fact^ 
that  at  the  meeting  on  the  17th  of  October, 
1867,  between  one  of  the  plaintiffs  and 
one  of  the  defendants  when  the  sale  was 
negotiated  this  necessity  did  not  cross 
the  mind  of  the  latter,  or  if  it  did  occur 
to  him  he  forbore  to  mention  it,  feeling 
sure  that  no  difficulty  would  arise  in 
respect  to  such  consent,  and  that  it  was 
therefore  a  matter  of  no  importance. 
After  this  the  defendants  did  all  that  was 
in  their  power  to  obtain  the  lessors'  con« 
sent  to  assign,  but  failed  to  do  so. 

The  defendants  therefore  acted  with 
perfect  hmia  fides  and  the  contract  failed, 
not  because  the  defendants  did  not  do 
what  they  could  have  done  to  make  a 
good  title,  but  because  the  defendant  who 
personally  negotiated  the  contract  over- 
looked a  fact  which  might,  and  in  the 
event  did,  prevent  them  from  making  a 
good  title  to  the  plaintiffs. 

Under  these  circumstances  it  seems  to 
me  that  there  existed  in  this  case  all  the 
material  facts  which  bring  it  within  the 
decision  in  Flureau  v.  Thonihill  (1),  and 
none  of  those  which  have  been  held  to 
create  an  exception  to  that  rule. 

My  learned  brothers,  the  Lord  Chief 
Baron,  Mr.  Justice  Keating  and  Mr.  Jus- 
tice Brett,  concur  in  the  opinion  which  I 
have  had  the  honour  to  express  to  your 
Lordships. 

DfiNMAN,  J. — In  answer  to  the  first 
question  put  by  your  Lordships,  I  am  of 
opinion  that  upon  a  contract  for  the  sale 
of  real  estate,  when  the  vendor,  without 
his  default,  is  unable   to  make  a  good 
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title,  the  pnrchaser  is  not  by  law  entitled 
to  recover  damages  for  the  loss  of  his 
bargain.  I  answer  your  Lordships'  qnes- 
tion,  in  its  terms,  upon  the  assumption 
that  I  am  thereby  in  substance  only 
stating  that  in  my  opinion  the  doctrine 
laid  down  in  the  case  of  Flureau  v.  Thorn.' 
hill  (I)  is  a  part  of  the  law  of  the  land, 
binding  upon  all  Courts  of  justice,  and 
only  to  be  altered,  if  at  all,  by  the  Legis- 
lature. I  must,  however,  at  once  add 
that  the  rule  laid  down  in  Flwreau  v. 
Thomhill  (1)  is,  in  my  opinion,  more 
limited  in  its  operation  than  might  be 
contended  for  upon  several  possible  con- 
structions of  the  words  "without  his 
default  unable  to  make  a  good  title,"  as  I 
shall  endeavour  to  explain  hereafter. 

In  the  argument  for  the  plaintiffs  in 
error  it  was  powerfully  contended  that 
Flureau  v.  Thomhill  (1)  could  not  be  law 
because  it  was  not  founded  on  any  prin- 
ciple; because  it  was  at  variance  with 
the  ordinary  rules  of  law  applicable  to 
the  question  of  the  damages  recoverable 
upon  a  breach  of  contract ;  and  because 
it  was  merely  Judge-made  law,  the  origin 
of  which  was  apparent  in  the  case  itself. 

It  may  be  admitted  that  the  case  of 
Flureau  v.  Thomhill  (1)  is  not  a  wholly 
satisfactory  case.  The  report  is  meagre, 
and  the  judgments  unargumentative ;  but 
the  case  cannot  truly  be  said  to  be  founded 
on  no  principle.  It  has  been  frequently  ex- 
plained upon  a  principle  which  cannot  be 
called  unreasonable,  and  even  in  cases  in 
which  nice  distinctions  prevailed  and  pre- 
vented its  operation  from  being  held  ap- 
plicable some  of  the  most  learned  Judges 
while  declining  to  act  upon  it  have  recog- 
nised it  as  binding,  and  explained  the 
principle  on  which  it  rests.  For  example, 
m  Bohinsoii  v.  Harman  (4),  Parke,  B., 
in  speaking  of  Flureau  v.  Thomhill  (1), 
says,  **  It  was  there  held  that  contracts 
for  the  sale  of  real  estate  are  merely  on 
condition  that  the  vendor  has  a  good  title  " 
(adopting  the  judgment  of  Blackstone,  J. ), 
and  then  adds,  "  so  that  when  a  person 
contracts  to  sell  real  property  there  is  an 
implied  understanding  that  if  he  fail  to 
maJce  a  good  title  the  only  damages  re- 
coverable are  the  expenses  which  the 
vendor  may  be  put  to  in  investigating 
the  title."    The  same  principle  is  shortly 


expressed  by  Blackburn,  J.,  in  the  case  of 
Bikes  V.  Wild  (11),  in  the  words,  "It  is 
implied  from  the  usage  of  this  particular 
business." 

Nor  do  I  think  that  Flureau  v. 
Thomhill  (1)  is  bad  at  law  because  it  is 
at  variance  with  the  ordinary  rules  appli- 
cable to  damages  on  breach  of  contract. 
It  has  from  time  to  time,  as  fresh  cases 
have  arisen,  been  found  necessary  to  lay 
down  rules  for  the  guidance  of  juries  in 
the  assessment  of  damages.  HacUey  v. 
Baxendale  (14)  is  a  notable  instance  of 
such  a  rule  laid  down  a  few  years  ago, 
and  now  recognised  as  a  psirt  of  the 
Common  Law.  The  very  fact  that  the 
rule  laid  dowi^  in  Flureau  y.  ThomhiU  (1) 
has  been  for  nearly  a  century  recognised 
and  acted  upon  as  a  known  lin^itation  in 
respect  of  the  damages  upon  breach  of  a 
contract  for  the  sale  of  real  estate  seems 
almost  sufficient  to  answer  the  argument 
founded  upon  the  anomalous  character  of 
the  rule. 

Still  less  do  I  think  that  the  argument 
s^inst  the  rule  in  question,  that  it  is 
"  Judge-made  law,"  ought  to  prevail. 
Difficult  as  it  is  to  lay  down  any  precise 
rule  or  definition  as  to  the  extent  of  ac- 
quiescence which  will  amount  to  conclu- 
sive evidence  that  the  law  as  laid  down  in 
any  judicial  decision  is  a  part  of  the 
Common  Law  of  England,  and  granting 
that  no  rule  ought  to  be  laid  down  which 
should  prevent  your  Lordships  from  over- 
ruling any  decision  clearly  contrary  to 
good  sense,  however  ancient  it  might  be, 
I  am  of  opinion  that  the  case  of  Flureau 
V.  Thomhill  (1)  as  understood  in  subse- 
quent cases,  and  as  limited  by  your  Lord- 
ships' question,  is  neither  absurd  nor 
unreasonable ;  and  that  it  has  received 
an  amount  of  subsequent  judicial  recog- 
nition sufficient  to  stamp  it  as  part  of  the 
undoubted  Common  Law,  to  be  noticed  by 
all  Courts,  and  not  to  be  overruled  except 
by  the  Legislature.  The  exact  extent  of 
the  rule  and  the  limits  of  its  operation  I 
propose  to  consider  in  my  answer  to  the 
second  and  third  questions  proposed  by 
your  Lordships. 

In  answer  to  the  second  question  put 
by  your  Lordships  I  am  of  opinion  that 
the  actual  possession  of  the  property,  the 
subject  of  the  contract^  is  not  essential  to 
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bring  the  case  within  the  rale  laid  down 
in  Flureau  y,  ThomhUl  (1).     In  order  to 
consider  this  question  it  appears  to  me  to  be 
necessary  to  explain  my  view  of  the  exact 
effect  and  extent  of  the  mling  in  Flureau 
V.  Thomhill  (1),  which,  in  my  opinion,  has 
soipetimes  been  supposed  to  have  gone 
farther  than  the  words  or  the  reasons  of 
the  judgments  as  reported  really  go.  The 
report,  after  stating  the  purchase  by  the 
plaintiff  at  an  auction  of  a  rent  issuing 
out  of  a  leasehold  house  for  2702.,  and 
payment  of  a  deposit  of  202.,  states  that 
^^  on  looking  into   the  title  the  defendcmt 
could  not  make  it  out,**     From  this  I  con- 
clude that  it  was  an  ordinary  case  of  a 
person  in  possession  of  property,  with  a 
holding  title,  and  without  any  knowledge 
of  any  defect  in  his  selling  title,  disco- 
vering for  the  first  time,  on  investigation 
of  the  matter,  that  he  has  not  such  a  title 
as  a  purchaser  could  be   compelled   to 
take.     In  such  a  case,  and  in  such  a  case 
only,  as  it  appears  to  me,  does  Flureau  v. 
Thomhill  (1)  decide  that  the  ordinary  rule 
relating  to  damages  for  breaches  of  con- 
tract does  not  apply  to  sales  of  real  es- 
tate.    The  language  of  De   Grey,  C.J., 
and  Blackstone,  J.,  seems  to  me  to  be  quite 
applicable  to  such  a  case,  and  not  strictly 
applicable  to  any  other.      The  former 
says,  "  Upon  a  contract  for  a  purchase,  if 
the  title  proves  bad,   and  the  vendor  is 
(without  fraud)   incapable  of  making  a 
good  one ;  "  by  which  I  understood  him 
to  refer  to  a  discovery  made  subsequently 
to  the  making  of  the  contract.     Mr.  Jus- 
tice Blackstone  says,    '*  These  contracts 
are  merely  upon  condition,  frequently  ex- 
pressed, but  always  implied  that  the  ven- 
dor has  a  good  title.     If  he  has  not,  the 
return  of  the  deposit,  with  interest  and 
costs,  is  all  that  can  be  expected.''  These 
words  do  not  very  correctly  express  that 
which  they  have  been  always  understood 
to  mean,  fviz.,  that  the  contract  is  one 
made  upon  the  terms  that  if  the  title  is 
not  good  the  damages  shall  be  limited  as 
described ;  but  there  is  no  difficulty  in 
understanding  what  Mr.  Justice  Black- 
stone meant,  and  I  apprehend  it  is  clear 
that  when  he  speaks  of  an  "  implied  con- 
dition thskt  the  vendor  has  a  good  title,'' 
he  cannot  have  intended  to  include  the 
case  of  an  intending  vendor  knowing  that 


he  has  not  a  good  title,  and  neglecting  to 
disclose  the  fact  to  the  intended  pur- 
chaser before  the  contract  is  made. 

Before  dismissing  the  case  of  Flureau 
V.  Thomhill  (1)  it  may  be  desirable  to 
refer  to  two  cases  to  be  found  in  the  Ap- 
pendix  to  8ugden*8  Vendors  and  Pur- 
chasers^  which  have  been  sometimes  cited 
as  proving  that  the  case  of  Flureau  v. 
Thomhill  had  a  wider  operation  than  that 
above  explained.  The  first  of  these  is  Brait 
V.  Ellis  (7),  set  out  in  No.  4  of  the  Ap- 
pendix to  the  eleventh  edition  of  the  work. 
That  case,  however,  can  scarcely  be  cited 
as  an  authority  for  any  particular  pro- 
position, inasmuch  as  the  decision  is  only 
to  the  effect  that  the  defendant  should  be 
let  in  to  plead  after  a  verdict  against  him 
on  a  writ  of  enquiry,  including  250Z.  for 
loss  of  bargain,  upon  payment  into  Court 
of  the  deposit  money  and  interest,  and  on 
payment  to  the  plaintiff  of  costs.  What 
became  of  the  action  does  not  appear. 

The  other  case  (No.  5  in  the  Appendix) 
Jones  V.  Dyke  (8),  was  an  action  against 
a  firm  of  auctioneers  who  professed  to  be 
authorised  to  sell  certain  estates  in  Wales, 
tried  before  McDonald,  G.B.,  at  the  He- 
reford assizes.  The  only  part  of  the  re- 
port affecting  the  present  question  is  the 
following  passage — *'  It  appearing  that 
the  defendants  had  no  authority  to  sell,  the 
plaintiff  had  a  verdict  hy  consent  for  261Z. ; 
the  Judge  thinking  the  items  of  which 
that  sum  was  composed  reasonable,  bat 
the  plaintiff  did  not  obtain  any  damages 
for  the  loss  of  his  bargain,"  from  which 
it  would  appear  that  at  most  this  was  only 
a  ruling  at  Nisi  Prius ;  and  in  all  proba- 
bility one  given  under  such  circumstances 
would  have  precluded  either  party  &om 
afterwards  objecting  to  it. 

Both  these  cases  appear  to  have  been 
decided  between  1804  and  1808  from  the 
dat<es  which  appear  in  the  reports,  and  I 
can  find  no  case  throwing  any  light  upon 
the  subject  down  to  the  case  of  Hopkins  v. 
Qrazebrook  (2)  decided  in  the  year  1826, 
which  I  will  now  consider.  In  that  case 
the  declaration  stated  that  the  defendant 
caused  the  premises  to  be  put  up  to  sale 
by  auction,  subject  to  conditions  that  the 
purchaser  should  immediately  pay  a  de- 
posit, and  should  pay  the  residue  of  the 
purchase  money  on  the  subsequent  25th 
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of  Marcli,  and  on  payment  he  let  into  pos- 
session,  and  a  proper  convejance  should 
be  executed  by  the  vendor  who  undertook 
to  make  a  good  title,  which  he  did  not  do, 
nor  execute  a  proper  conveyance.  Where- 
by plaintiff  was  deprived  of  all  benefit  to 
be  derived  from  the  purchase,  and  put  to 
great  expense.  The  defendant  pleaded 
the  general  issue  and  paid  into  Court  the 
amount  of  the  expenses  which  the  plain- 
tiff had  been  put  to,  and  a  small  sum  for 
nominal  damages  for  the  breach  of  con- 
tract. The  facts  proved  at  the  trial  were 
extremely  similar  to  those  found  in  the 
case  now  before  your  Lordships.  The 
premises  in  question  were  part  of  a  pro- 
perty belonging  to  Hill  &  Co.  they  had 
contracted  to  sell  to  one  Harwood,  and 
the  defendant  had  agreed  to  purchase 
from  Harwood.  Owing  to  some  misun- 
derstanding which  arose  between  Hill  & 
Co.  and  Harwood,  the  conveyance  to 
Harwood  was  never  executed.  The  re- 
port goes  on  to  state  that  the  defendant, 
expecting  that  the  matter  would  be  ar- 
ranged,  and  that  the  contract  between 
Harwood  and  himself  would  be  carried 
into  effect,  put  up  the  premises  to  auction, 
as  stated  in  Jhe  declaration,  but  that  in 
consequence  of  the  disputes  between  Hill 
&  Co.  and  Harwood  he  was  unable  to 
complete  his  contract.  It  was  admitted 
that  he  had  acted  bona  fide.  The  learned 
Judge,  GbuTOw,  B.,  told  the  jury  that 
they  were  not  bound  to  confine  their 
verdict  to  nominal  damages,  and  the  jury 
having  found  a  verdict  for  701,  beyond 
the  sum  paid  into  Court,  the  full  Court, 
consisting  of  Abbott,  C. J.,  Bayley,  J., 
Holroyd,  J.,  and  Littledale,  J.,  refused  a 
rule  moved  pursuant  to  leave  reserved 
to  enter  a  nonsuit.  Before  considering 
the  judgments  in  that  case  it  may  be  ob- 
served that  there  existed  the  following 
facts,  which  were  wholly  wanting  in 
Flureau  v.  Thoinhill  (1) — First,  there  was 
an  express  undertaking  to  let  into  posses- 
sion on  payment  of  the  purchase  money 
on  a  day  certain ;  secondly,  the  defendant 
expressly  undertook  to  make  a  good  title ; 
and  thirdly,  the  defendant  evidently  knew 
that  he  was  contracting  to  sell  a  property 
upon  an  expectation  only  (though  a  bona 
fide  one)  that  the  contract  between  Har- 
wood and  himself  would  be  carried  into 


effect,  a  matter  over  which  he  must  have 
known  that  he  had  no  control.  The  con- 
tract, therefore,  was  not  broken,  as  in  Flu* 
reau  v.  ThomhiU  (1),  by  reason  of  a  disco- 
very that  the  defendant's  title  was  defec- 
tive, but  by  a  failure  to  do  the  very  thing 
he  had  contracted  to  do  by  a  certain  dav. 
Nor  was  it  possible  in  that  case  to  imply 
a  condition  *'  from  the  usage  of  that  par- 
ticular business  ''  such  as  that  implied  in 
Flureau  v.  ThomhiU  (1),  inasmuch  as  the 
parties  had  expressly  agreed,  absolutely 
and  not  conditionally,  that  a  good  title 
should  be  made.  When  carefully  exam- 
ined, I  think  that  all  the  observs^ions  of 
the  learned  Judges  in  that  case,  read 
with  reference  to  the  &ct8  of  the  case, 
amount  to  no  more  than  a  decision  that 
mere  inability  to  make  a  good  title  does 
not  of  itself  bring  a  vendor  within  the 
rule  laid  down  in  Flureau  v.  ThomhiU 
(1)  as  to  damages ;  but  that  it  depends 
upon  the  nature  of  the  contract^  and 
also  upon  the  reasons  of  the  inability 
whether  he  can  avail  himself  of  that 
rule ;  and  that  in  such  a  case  as  that  of 
Hopkins  v.  Orazebrook  (2)  a  vendor  was 
not  within  the  rule.  It  is  true  that 
several  expressions  of  Abbott,  G.J.,  and 
Bayley,  J.,  in  that  case  have  been  thought 
to  have  laid  down  more  precise  rules 
than  would  be  the  case  according  to  the 
above  view  of  it,  but  in  my  opinion  the 
judgments  are  to  be  read  as  only  con- 
taining some  of  the  reasons  for  holding 
that  whether  Flwreau  v.  TlwrnhiU  (1)  was 
correctly  decided  or  not,  it  certainly  was 
no  authority  for  the  proposition  that 
under  all  circumstances  and  whatever 
the  cause  of  the  defieiult,  a  vendor  un- 
able to  make  a  good  title  should  have 
a  right  to  break  his  contract^  subject  to 
a  certain  'limited  amount  of  damages ; 
but  on  the  contrary  that,  notwithstand- 
ing Flureau  v.  ThomhiU  (1),  a  vendor 
who  puts  up  an  estate  to  auction,  con- 
tracting to  make  a  good  title  and  know- 
ing he  has  no  title,  is  responsible  for  his 
breach  of  contract  in  the  same  way  and 
to  the  same  extent  of  damages  as  other 
persons  breaking  their  contracts.  It  is 
true  that  there  are  expressions  in  the 
judgments  in  Hopkins  ▼.  Qramibrook  (2) 
which  read  by  themselves  would  seem 
to  imply  that  fWeon  t.  ThonMU  (1) 
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coald  never  apply  where  the  vendor  was 
not  in  possession  of  that  which  he  had 
contracted  to  sell.  Abbott,  C.J.,  says, 
"The  defendant  had  nnfortanately  put 
the  estate  np  to  auction  before  he  got  a 
conveyance.  He  should  not  have  ^ken 
such  a  step  without  ascertaining  that  he 
would  be  in  a  situation  to  offer  some 
title."  And  Bayley,  J.,  says,  "  For  here 
the  vendor  had  nothing  bat  an  equitable 
title,"  as  though  that  were  the  test ;  but 
I  think  that  both  these  expressions  must 
be  read  in  connection  with  the  fact  that 
the  defendant  knew  he  was  offering  a 
property  the  title  to  which  was  defective, 
and  his  ability  to  sell  it  a  matter  beyond 
his  own  control.  Cases  may  easily  be 
conceived  in  which  a  person  without  ac- 
tual possession,  but  2)ana^e  believing  that 
he  had  a  present  right  to  convey,  might  be 
properly  held  entitled  to  the  benefit  of  the 
rule  in  Flureau  v.  ThomhUl  (1)  without 
in  any  way  over-ruling  the  decision  in 
Hopkins  v.  Orazehrook  (2),  if  I  am  right 
in  my  interpretation  of  its  meaning  and 
effect.  Pouncett  v.  Fuller  (5)  was  in  fact 
such  a  case.  There  the  defendant  having 
a  mere  agreement  from  the  owner  of  a 
manor  for  a  right  of  shooting,  bnt  baiia 
fide  believing  that  he  had  a  selling  title, 
contracted  to  sell  his  right  of  shooting  to 
the  plaintiff.  It  turned  out  on  the  inves- 
tigation of  the  title  that  he  had  no  legal 
title.  Under  these  circumstances  it  was 
held  by  the  Court  of  Common  Pleas  that 
the  rule  in  Flureau  v.  ThomhUl  (1)  ap- 
plied. After  an  elaborate  argument,  in 
which  all  the  cases  which  had  then  been 
decided  were  discussed,  Jervis,  C.J.,  and 
other  Judges  delivered  a  judgment  in  fa- 
vour of  the  defendant,  which  seems  to 
me 'quite  satisfactorily,  to  dispose  of  this 
question.  Jervis,  C.J.,  thus  shortW^  states 
the  grounds  of  the  decision — "  Thoagh 
he  had  not  a  right  to  soil  that  which  he 
professed  to  sell,  inasmuch  [as  it  was  an 
incorporeal  hereditament,  which  could 
only  be  granted  under  seal,  yet  as  a  lay- 
man he  had  a  fair  right  to  believe  he  had 
the  power  to  sell  which  he  professed  to 
have,  and,  therefore,  this  case  comes 
within  the  qualification  of  the  rule  as  ex- 
pressed in  Hopkins  v.  Ghrazehrook  (2) 
and  Walker  v.  Moore  (6)."  He  had  pre- 
viously ^stated  the  effect  of    Walker  v. 


Moore  (6)  as  expressly  determining 
"  that  where  the  party  is  not  to  blame, 
but  professes  to  sell  that  which  he  hona 
fide  believes  he  can  sell,  though  in  fact 
he  have  no  title,  he  is  liable  only  for  the 
expenses  of  investigating  the  title  ; "  and 
the  case  of  J3opA;in«  V.  Orazehrook  (2)  as 
deciding  that  where  the  party  enters  into 
a  contract,  knowing  that  he  cannot  make 
a  title,  he  is  remitted  to  "  his  general 
liability,"  by  which  is  of  couvse  meant 
liability  to  damages  as  in  an  ordinary  case 
of  breach  of  contract.  Oresswell,  J., 
says,  "  The  defendant  having  a  grant, 
though  not  a  legal  one,  of  the  shooting, 
both  parties  acted  under  a  hovia  fide  im- 
pression that  he  had  that  to  sell  which  he 
professed  to  sell ;  I  cannot,  therefore,  see 
how  the  case  can  be  brought  within  the 
exception  in  Hopkins  v.  Ghrazehrook** 
(2).  Williams,  J.,  uses  an  expression  in 
his  judgment  which  appears  to  me  clearly 
to  shew  that  he  does  not  take  the  judg- 
ment of  Bayley,  J.,  in  Hopkins  v.  Graze' 
hrook  (2),  to  be  intended  to  lay  down  a 
general  rule  that  wherever  the  vendor 
has  nothing  but  an  equitable  title  the  rule 
in  Flureau  v.  Thornhill  (1)  cannot  apply. 
He  says,  "  It  is  trne  that  here  the  de- 
fendant had  a  mere  equitable  title ;  bat 
the  facts  shew  that  he  did  not  know 
when  he  entered  into  the  contract  that 
he  had  not  a  perfectly  good  legal  title. 
Ignorance  of  law  is  not  that  kind  of 
misconduct  which  brings  the  case  within 
the  rule  in  Hopkins  v.  Orazehrook  (2). 

I  have  come  to  the  conclusion  upon  the 
above  consideration  of  the  cases,  espe- 
cially that  of  Founceit  v.  Fuller  (5),  which 
I  think  was  satisfactorily  decided,  that 
the  application  of  the  rule  laid  down  in 
Flureau  v.  Thornhill  (1)  does  not  depend 
upon  the  actaal  possession  of  the  property 
by  the  vendor.  I  think,  for  instance, 
that  it  would  apply  in  the  case  of  a  sale 
of  property,  where  upon  investigation  of 
the  title  it  should  be  discovered  that, 
owing  to  some  deed  of  partition,  the  effect 
of  which  bad  been  misunderstood,  the 
vendor  was  dealing  with  property  A. 
when  he  had  only  a  right  to  sell  property 
B.,  and  in  many  other  cases  which  may 
be  supposed  where  the  contract  goes  off, 
owing  to  a  discovery  subsequent  to  the 
contract  that  the  vendor  has  not  a  title  to 
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sell  what  at  the  time  of  the  contract  he 
bona  fide  supposed  himself  to  possess. 

I  am,  however,  of  opinion  in  answer  to 
the  third  qnestion  proposed  hy  your 
Lordships,  that  the  circumstances  of  the 
present  case  do  distinguish  it  and  take  it 
out  of  the  rule  laid  down  in  Flureau  v. 
Thomhill  (1). 

I  need  not  here  repeat  the  observations 
already  made  as  to  what  I  conceive  to  be 
the  actual  limits  of  the  rule  laid  down  in 
that  case  or  the  extent  of  the  qualification 
of  its  apparent  generality  established  by 
subsequent  cases ;  but  I  will  at  once  pro- 
ceed to  state  what  I  conceive  to  be  the 
material  facts  stated  in  the  present  case. 

It  appears  from  the  case  that  one  Hill 
was  possessed  of  certain  iron  ore  mines, 
amongst  others,  of  one  called  Miss  Wat- 
ters'  Soyalty,  by  virtue  of  an  agreement, 
in  1861,  for  a  lease  for  twenty-one  years. 
This  agreement  contained  a  clause  pro- 
viding against  assignment  without  the  con- 
sent of  the  lessors  in  writing  first  thereto 
obtained.  Hill  having  died,  his  executors, 
about  August,  1863,  contracted  to  sell  all 
the  mines  of  Hill  deceased,  including  his 
•  interest  in  Watters*  Royalty,  for  250,000Z. 
This  purchase  had  not  been  completed 
when  the  contract,  the  subject  of  the  ac- 
tion, was  made  on  the  17th  of  October, 
1867.  The  case  then  states  an  applica- 
tion by  Hill's  executors  to  Hill's  lessors 
for  their  consent  to  the  assignment  to 
the  defendants  which  the  lessors  were 
willing  to  give,  if  the  defendants  would 
execute  a  duplicate.  A  duplicate  consent 
was  prepared,  and  in  June,  1865,  one 
part  was  executed  by  the  lessors  and  re- 
tained by  them.  The  other  part  was 
sent  to  the  solicitors  for  the  executors 
to  obtain  the  defendants'  signature,  and 
in  the  same  month  the  solicitors  for  the 
executors  sent  the  duplicate  consent  to 
the  defendants'  solicitors  for  their  ex- 
ecution. The  lessors'  solicitors  having 
more  than  once  requested  the  solicitors 
for  the  executors  to  obtain  the  execution 
by  the  defendants  of  the  dn plicate  con- 
sent, the  solicitors  for  the  executors 
wrote  to  the  defendants'  solicitors  on  the 
11th  of  October,  186«5,  stating,  as  the  fact 
was,  that  they  had  learnt  from  the  lessors* 
solicitors  that  unless  the  duplicate  was 
sent  back  signed  in  a  few  days  the  assent 


of  the  lessors  would  be  withdrawn.  The 
duplicate  consent  remained  unexecuted 
in  the  hands  of  the  defendants'  solicitors 
at  the  time  when  the  i^reement,  the  sub- 
ject of  the  action,  was  entered  into  on 
the  17th  of  October,  1867.  In  the  mean- 
time questions  arose  upon  several  ab- 
stracts of  title  relating  to  various  parts 
of  the  property  included  in  the  agree- 
ment of  August,  1863,  between  the  de- 
fendants' solicitors  and  the  executors' 
solicitors  which  were  not  settled  until 
October,  1868,  when  the  purchase  of  all 
the  property  included  in  the  agreement  of 
August,  1863,  was  completed.  Before  the 
agreement  of  October,  1867,  was  signed, 
the  defendant  FothergiU,  who  afterwards 
made  that  agreement,  had  been  informed 
that  it  would  be  necessary  to  obtain  the 
consent  of  the  lessors  for  the  assignment 
to  third  parties  of  the  defendants'  in- 
terest in  Watters'  Royalty;  but  at  the 
meeting  at  which  the  contract  sued  upon 
was  discussed  and  afterwards  signed  he 
made  no  mention  of  the  necessity  for 
such  consent,  as  the  case  finds,  either  be- 
cause it  did  not  occur  to  him,  or  if  it  did, 
because  he  felt  sure  that  no  dif&culty 
would  arise  in  respect  to  such  consent, 
and  therefore,  that  it  Was  a  matter  of  no 
importance.  On  the  17th  of  October, 
1867,  the  agreement  sued  upon  was 
signed,  the  material  part  of  which  is  in 
the  words — "We  offer  to  sell  you  our 
interest  in  Miss  Watters'  Royalty,  2,500Z. 
to  be  paid  us  in  cash  on  our  handing  you 
a  transfer  of  the  said  Royalty.  A  de- 
posit of  250/.  to  be  made  us  forthwith, 
and  the  whole  arrangement  to  be  carried 
out  and  accomplished  as  soon  as  may 
be.  Signed,  Richard  Pothergill,  for,  Ac., 
and  self.  We  accept  of  offer  in  terms 
stated.  Bain  &  Co.,  per  John  Paterson." 
Before  acceding  to  the  proposed  terms 
Mr.  Paterson  asked  for  time  to  consult 
his  partners,  which  was  declined.  The 
bargain  was  thereupon  concluded,  and 
the  deposit  of  2601,  paid.  Mr.  Paterson  did 
not  learn  till  the  22nd  or  23rd  of  October 
that  the  consent  of  the  lessor  was  ne- 
cessary. He  then  wrote  to  Mr.  FothergiU 
requesting  him  to  sign  the  consent,  which 
the  defendants  had  still  to  sign  (alluding 
to  the  duplicate  consent  which  remained 
unsigned  in  the  defendants'  possession),  but 
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though  the  defendants  did  their  best  to  ob- 
tain the  consent  of  the  lessors,  they  failed 
to  obtain  sach  consent,  in  consequence  of 
which,  after  attempts  to  make  a  fresh  ar- 
rangement  and  to  obtain  the  consent  of  the 
plaintiffs  to  cancel  the  agreement,  the  de- 
fendants being  unable  to  obtain  the  con- 
sent of  the  lessors  to  an  assignment  except 
to  one  Stirling,  sold  to  Stirling,  and  the 
present  action  was  commenced. 

From  the  above  statement  it  appears 
that  when  the  contract  of  the  17  th  of 
October,  1867,  was  signed,  the  defendant 
Fothergill   knew    that    the    consent    of 
Hill's  lessors  was  required  before  HilFs 
executors  could  assign  their  interest  to 
the   defendants,  and  also    that  the  like 
consent  was  necessary  before  the  defend- 
ants could  efiPectuallj  assign  their  interest 
to  the  plaintiffs.     The  plaintiffs  were  not 
informed  either  of  the  necessity  or  of  the 
non-existence  of  such  consent.   It  further 
appears    that  before  the    contract    was 
signed,   the  defendants  had  had  notide 
through  their  solicitor  that  the  consent 
of  the  lessors  of  Hill  to  the  assignment 
of  his  agreement  with  them  was  dependent 
upon  the  defendants  doing  an  act  which 
they  were  being  pressed  to  do  as  far  back 
as    October,  1865,  and  which    had   not 
yet  been  done,  and  that  such  notice  was 
not  communicated  to  the  plaintiffs,  nor 
the  difficulty,  which  might  obviously  arise 
in  consequence^  pointed  out.     It  appears 
to  me  that  under  the  circumstances,  it 
was  BO  clearly  the  duty  of  Mr.  Fothergill 
to  have  put  the  plaintiffs  in  possession  of 
these  facts  before  he  allowed  them  to 
sign  a  contract  for   the  purchase  of  the 
Royalty,  that  it  is  impossible  for  the  de- 
fendants to  rely  upon  the  rule  in  Flureau 
V.  Thomhill  (1).     I  think  that  the  con- 
tract did  not  in  this  case  go  off  through 
the  discovery  by  the  defendants  that  they 
could  not  make  a  good  title,  but  by  reason 
of  the  over  sanguine  expectation  on  the 
part  of  Mr.  Fothergill,  that  an  obstacle, 
which  he  knew  to  exist,  and  over  which 
he  had  no  control,   would  somehow  or 
other  cease  to  exist  before  the  completion 
of  the  purchase.     In  such  a  case  I  am  of 
opinion  that  the  case  of  Flureau  v.  Thoni' 
hill  (1)  does  not  apply. 

Finding  myself  unfortunately  compelled 
to  differ  fiK>in  the  rost   of  my  learned 


brethren  in  the  answer  I  give  to  the  third 
question  asked  by  your  Lordships'  House, 
it  is  necessary  for  me  to  notice  certain 
other  decisions  in  pari  materia  with  those 
already  commented  upon,  and  to  con- 
sider how  far  they  bear  upon  the  present 
case,  and  how  far  they  can  be  supported 
upon  principle  so  as  to  be  properly  re- 
garded as  binding  upon  your  Lordships, 
as  part  of  the  law  upon  the  subject. 

The  first  of  these  is  Walker  v.  Moore 
(6),  already  referred  to,  decided  in  the 
year  1829,  only  three  years  after  Hopkins 
V.  Grazehrook  (2).    In  that  case  the  agree- 
ment for  purchase  was  in  July,  1827. 
The  abstract   of  title   was  delivered  in 
August,  1827,  and  returned  in  September 
with  observations  and  a  request  for  an 
appointment  to  examine  documents.     In 
November,  before  the   appointment  was 
made,  notice  was  given  by  the  purchaser 
of  a  proposed  resale  by  him  of  a  part  of 
the  property,  and  a  part  was  resold.  On 
the  6th  of  February  the  original  docu- 
ments were  examined  and  the  defect  in 
the  defendants'  title  was  then  discovered. 
In  that  case  it  was  held  in  perfect  con- 
formity with  Flureau  v.  Thomhill  (1),  and 
not  inconsistently  with  Hopkins  v.  Oraze^ 
brook   (2),  that  no  damages  for  loss  of 
bargain   could  be   recovered.     No  doubt 
the  main  ground  of  the  decision  in  that 
case,  so  far  at  least  as  the  judgment  of 
Mr.  Justice  Bayley  is  concerned,  appears 
to  have  been  that  the  plaintiff  was  pre- 
mature in  selling  before  he  had  obtained 
an  actual  conveyance  of  the  estate,  but 
that  ground  itself,  looking  at  the  facts 
of  the  particular  case,  depended  upon  the 
doctrine  laid  down  in  Flureau  v.  Thomhill 
(1).     Littledale,  J.,  in  his  judgment  in 
p.  422,  so  treats  of  the  matter,  and  says — 
**  Where  a  contract  for  the  purchase  of 
lands    is    made   each  party  cannot  but 
know  that  the  title  may  prove  defective 
and  must  be  supposed  to  proceed  upon 
that  knowledge."     Mr.  Baron  Parke  in 
his  judgment  speaks  of  "  a  defect  being 
found  in  the  title,"  and  states  the  rule  in 
Flureau  v.  Thomhill  (1)  thus — "In  the 
absence  of  any  express  stipulation  about 
it,  the  parties  must  be  considered  as  con- 
tent that  the  damages,  in  the  event  of  the 
title  proving  defective,  shall  be  measured 
in  the  ordinary  way,  and  that  ezcludea 
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the  claim  of  damages  on  accoant  of  the 
sapposed  goodness  of  the  bargain."  Both 
these  passages  are  wholly  inapplicable 
to  the  case  of  one  party  knowing  that  a 
consent  to  his  selling  the  property  is  es- 
sential and  wanting,  the  other  party  being 
wholly  in  ignorance  of  those  facts.  I  am, 
therefore,  of  opinion  that  Walker  v.  Moore 
(6)  is  no  authority  for  the  defendants' 
contention  in  the  present  case. 

The  case  of  Bobinson  v.  Harman  (4) 
(decided  in  1848),  appears  to  me  to  be  a 
very  strong  authority  for  the  plaintiffs. 
That  case  in  effect  decided  that  where 
a  vendor  knows  he  has  no  title,  and 
chooses  to  contract  for  the  sale  of  the  pro- 
perty, he  is  not  within  the  rale  as  to 
limitation  of  damages  laid  down  in 
Fhireau  v.  Thomhill  (1).  There  may  be 
some  doubt  whether  that  case  is  wholly 
reconcilable  with  the  case  of  Sikee  y. 
Wild  (11),  to  be  noticed  afterwards  as 
to  what  constitutes  sufficient  knowledge 
on  the  part  of  a  vendor  to  deprive  him 
of  the  benefit  of  the  rule ;  but  in  any 
case  I  am  of  opinion  that  the  case  of 
Eohinaon  v.  Hanrnm  (4)  was  rightly  de- 
cided, because  the  vendor  in  that  case,  in 
answer  to  express  enquiries  as  to  his 
power  to  lease,  and  as  to  the  legal  estate 
being  vested  in  trustees,  took  upon  him- 
self positively  to  assert  that  the  property 
was  his  out  and  out,  and  that  he  alone 
had  the  power  of  leasing.  The  contract 
being  made  after  such  a  statement  I 
think  it  was  rightly  held  as  against  the 
vendor,  that  he  could  not  set  up  a  rule 
applicable  only  to  the  case  where  both 
parties  are  in  ignorance  as  to  whether  the 
title  will  prove  defective  or  not.  He 
either  knew  in  a  legal  sense  that  it  was 
defective,  or  having  taken  upon  himself 
to  assert  its  perfection  in  a  matter  upon 
which  inquiry  had  been  expressly  made 
he  could  not  set  up  a  rule  which  implies 
ignorance  of  the  defect  in  both  contracting 
parties.  I  think,  therefore,  that  his  lia- 
oility  was  properly  held  to  be  that  of  any 
person  who  breaks  his  contract,  and  not 
limited  as  in  Flureau  v.  Thornhill  (1). 

In  Worthington  v.  Warrington  (12),  de- 
cided in  1849,  the  doctrine  in  Flureau  v. 
Thomhill  (1)  was  again  discussed  and 
applied,  but  without  in  any  way  question- 
ing the  authority  of  Hopktne  v,  Qrazehrooh 


(2),  or  of  Bohineon  v.  Harman  (4),  then 
recently  decided  by  the  Ck}urt  of  Exche- 
quer, and  cited  upon  the  argument.  Mr. 
Justice  Coltman,  who  delivered  a  judg- 
ment in  which  the  rest  of  the  Ck}art  con- 
curred, placed  his  decision  on  grounds 
entirely  in  conformity  with  the  view  I 
have  submitted  of  the  true  extent  and  ap- 
plication of  the  rule.  He  says,  "  every- 
one who  purchases  land  knows  that  a 
difficulty  may  exist  as  to  the  making  a 
title  which  was  not  anticipated  at  the  time 
of  entering  into  the  contract." 

The  case  of  Pouncett  v.  Fuller  (5),  de- 
cided  in  1856,  has  already  bees  referred 
to.  I  only  notice  it  again  for  the  purpose 
of  adding  that  I  think  it  fully  bears  out 
the  observations  I  have  made  as  to  the 
effect  of  the  previous  decisions.  The  only 
qualification  of,  or  addition  to,  the  law 
laid  down  in  those  decisions  which  I  find, 
in  the  case  of  Pouncett  v.  FuUer  (5),  is 
that  which  is  embodied  in  a  sentenoe  of 
Mr.  Justice  Williams'  judgment^  already 
cited  from  p.  682  of  the  report — **  Ig- 
norance of  law  is  not  that  sort  of  mis- 
conduct which  brings  the  case  within  the 
rule  in  Hopkins  v.  Qrazebrooh  (2)."  In 
the  present  case  I  do  not  think  that  Mr. 
Fothergill's  neglect  to  mention  either  the 
necessity  or  the  absence  of  the  required 
consents  was  in  the  nature  of  an  ignoN 
ance  of  law,  but  a  neglect  to  mention  an 
obstacle  within  his  own  knowledge  and 
beyond  his  own  control,  and  wluch  he 
knew  to  be  fatal,  as  lon^  as  it  existed,  to 
his  title  to  sell ;  and  ioat  the  mere  cir- 
camstance  that  he  either  thought  nothing 
about  it,  or  that  he  expected  that  the  ob- 
stacle would  be  removed,  did  not  entitle 
him  to  the  benefit  of  the  rule  in  Flurea» 
V.  ThomhtU  (1) ;  but  on  the  contrary  is 
condasive  to  shew  that  the  case  is  within 
the  principle  of  Hopkins  v.  Orazehrook  (2) 
and  Bohinson  v.  Harman  (4). 

I  come  now  to  the  case  of  Stkes  v. 
Wild  (11),  affirmed  on  appeal  to  the 
Exchequer  Chamber.  This  was  a  case 
very  peculiar  in  its  circumstances,  and 
led  to  a  difference  of  opinion  in  the 
Court  of  Queen's  Bench.  The  property 
in  question  was  encumbered  with  an  an- 
nuity, and  the  vendor  knew  that  no  title 
free  of  incumbrance  could  be  made  unless 
the  annuitant  and  her  trustee  would  dia* 
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charge  the  parfe  sold  from  the  tmst  to 
secure  the  annuity.  The  annuitant  had 
verbally  agreed  to  transfer  her  security  to 
another  property  y  but  aftier  the  plaintifif  had 
agreed  to  buy  the  property,  the  annui- 
tant refused  her  consent  to  the  transfer, 
and  so  the  bargain  went  off.  The  jury 
found,  first,  that  the  defendants  bona  fide 
believed  that  they  would  be  able  to  make 
the  purchaser  a  good  title  free  from  in- 
cumbrance ;  and,  secondly,  that  they  had 
reasonable  grounds  for  so  believing.  Af- 
ter a  full  discussion  of  the  cases  previously 
decided,  Mr.  Justice  Blackburn  delivered 
judgment  for  himself  and  Mr.  Justice 
Wightman  in  favour  of  the  defendants, 
holding  that  the  rule  in  Flureau  v.  Thorri^ 
hill  (1)  applied.  Lord  Chief  Justice 
Cockburn  differed,  and  held  that  the  case 
fell  within  the  rule  in  Hopkins  v.  Oraze" 
hrooh  (2)  and  Bohinson  v.  Harman  (4). 
The  judgment  of  the  two  learned  Judges 
who  held  for  the  defendants,  though  it 
expresses  great  doubt  as  to  the  soundness 
of  the  decision  in  Hopkins  v.  Orazebrook 
(2),  and  also  as  to  the  ground  of  that 
decision,  ultimately  proceeds  upon  the 
narrow  ground  that  "  it  is  impossible  to 
say  as  a  matter  of  law  that  there  is  mis- 
conduct in  putting  property  up  to  sale, 
without  disclosing  every  material  fact, 
and  that  the  only  ground  for  imputing 
misconduct  was  putting  up  the  property 
for  sale,  though  they  knew  that  their  power 
of  making  a  title  free  from  incumbrance 
was  precarious,  which  the  jury  "  (under  the 
circumstances  of  the  unretracted  promise 
at  the  time  of  the  contract)  "  had  found  to 
have  been  done  bonafide,  and  not  unrea* 
Bonably."  The  judgment  of  the  Court  of 
Exchequer  Chamber,  delivered  by  Lord 
Chief  Justice  Erie,  after  stating  the  rule 
in  Flureau  v.  Thomhill  (1),  goes  on  to 
say — "  The  damages  here  therefore  must 
be  assessed  according  to  the  rule  in 
Flureau  v.  Thomhill  (1),  unless  the  case 
comes  within  the  exception  in  Hopkins  v. 
Ch'ozebrook  (2)  ;  namely,  that  if  the  in- 
tended vendor  knowingly  withholds  from 
the  vendee  that  he  has  not  a  title,  he  is 
guilty  of  culpable  want  of  truth,  and  is 
bound  to  make  the  latter  compensation 
for  the  loss  of  his  bargain,  and  ought  not 
to  have  the  protection  of  the  doctrine 
established  by  Flureau  v.  ThomhM  (1)/* 
New  SnuiM.  43.^£xcHxq, 


It  may  be  observed  that  this  is  certainly 
a  somewhat  free  translation  of  the  deci- 
sion in  Hopkins  v.  Grazebrook  (2).  The 
learned  Chief  Justice  then  states  the  pro- 
posal made  to  the  annuitant  as  to  a 
change  of  the  property  upon  which  her 
annuity  was  to  be  charged,  and  goes  on 
— "  She  assented,  and  it  might  reasonably 
have  been  supposed  that  sne  would  con- 
tinue in  that  mind  to  the  last.  Under 
these  circumstances  the  &ilure  to  make  a 
title  does  not  bring  the  case  within 
Hopkins  v.  Orazebrook  (2)." 

Upon  a  full  consideration  of  these  judg- 
ments it  appears  to  me  that  they  do  not 
govern  the  present  case.  The  existence  of 
a  parol  promise  to  consent  to  the  transfer 
of  the  incumbrance  was  there,  the  cir- 
cumstance  relied  upon  to  save  the  appli- 
cation of  the  rule  in  Flureau  v.  Thomhill 
(1),  whereas  in  the  present  case  so  far 
from  the  existence,  at  the  time  of  the  con- 
tract in  1867,  of  any  promise  to  consent 
on  the  part  of  the  lessors  to  a  sale  by  the 
defendants  to  the  plaintiffs,  all  the  facts 
stated  in  the  case,  especially  the  notice  in 
October,  1865,  seem  to  me  to  shew  that 
there  was  no  reason  for  assuming  such 
consent.  Moreover  it  is  impossible  to 
deny  that  the  authority  of  Sikes  v.  Wild 
(11),  as  applicable  to  any  other  case,  not 
identical  in  its  facts,  is  much  weakened 
by  the  forcible  judgment  of  the  Lord 
Chief  Justice  in  the  Court  below,  in 
^vour  of  the  plaintiff.  After  com menting 
on  the  rule  in  Flureau  v.  Thomhill  (1), 
and  the  reasons  upon  which  it  is  founded, 
he  adds — "  But  I  can  see  no  reason,  in 
the  absence  of  authority,  for  extending 
the  exception  to  parties,  who,  knoioing 
that  they  have  not  any  present  estate  to 
convey,  take  up&n  themselves  to  sell  in  the 
speculative  belief  that  they  will  be  able  to 
procure  an  interest  and  title  before  they  are 
called  upon  to  execute  the  conveyance* 
There  is  an  obvious  difference  between 
an  owner,  who  knows  that  he  alone  is  en- 
titled to  an  estate  and  has  a  right  to  sell 
it,  although  he  may  fail  to  make  out  a 
sufficient  title,  and  the  person  who  not 
having  the  estate  takes  upon  him  to  sell 
on  the  expectation  of  acquiring  the  estate 
in  time  and  making  out  a  title.''  Even 
if  the  majority  of  the  Court  in  that  case 
aud  the  jury  by  their  finding,  were  right 
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in  holding  that  there  was  there  a  reason- 
ahle  expectation,  as  distinguished  from  a 
speculative  belief,  I  can  see  nothing  of  the 
kind  in  the  present  case,  which  therefore 
in  my  opinion  is  not  affected  by  the  case 
of  SHces  V.  WUd  (11),  even  assuming  that 
case  to  have  been  correctly  decided.  The 
present    case    was   not   argued    in  the 
Exchequer  Chamber  in  consequence  of 
an  understanding  between  counsel  that 
the    case  of  Engell  v.   Fitch  (3)    bore 
BO  closely  upon  it  that  it  was  desirable 
to  proceed  at  once  to  your  Lordships' 
House  after  a  formal  judgment  for  the 
defendants,  in  order  that  the  whole  sub- 
ject might  be  freely  discussed.     Upon  a 
careful  perusal  of  the  case  of  Engell  v. 
Fitch  (3),  I  am  unable  to  perceive  that  it 
bears  so  closely  upon  the  present  case  as 
appears  to  have  been  supposed  at  that 
time.     Both  in  the  Queen's  Bench  and  in 
the  Court  of  Error,  the  case  was  decided 
upon  the  ground  that  the  breach  of  con- 
tract having  arisen  from  the  neglect  of 
the  defendants  to  do  an  act  within  their 
power,  in  order  to  complete  the  title,  and 
not     from    inability    to    make   a    title, 
Flureau  v.  Thomhill  (1)"  did  not  apply. 
In  the  present  case  I  do  not  think  that 
the  facts  shew  that  the  defendants  were 
in  a  position,  if  they  chose,  to  have  got 
over  the  difficulty  which  existed,  but  on 
the  contrary  that  it  was  a  matter  wholly 
beyond  their  control.     The    case,  how- 
ever, is  of  great  value,  as  shewing  beyond 
all  question  that  the  rule  in  Fl/ureau  v. 
Thomhill  (1)  is  a  rule  wholly  confined  to 
cases  of  inability  to  make  a  title,  and  not 
to  breaches  of  contract  in  respect  of  the 
sale   of  real  property   from  whatsoever 
cause  arising.     Kelly,  C.B.,  in  the  Ex- 
chequer Chamber  (15),  speaks,  as  I  ven- 
ture to  think,  with  correctness   of  the 
rule  as  "  a  qualification  of  the  rule  of 
conmion  law,  founded    entirely  on    the 
difficulty  that    a  vendor  often  finds  in 
making  a  title  to  real  estate,  not  from 
any  default  on  his  part,  but  from   his 
ignorance  of  the  strict  legal  state  of  his 
title.'' 

I  come  now  to  consider  the  judgments 
of  the  learned  Barons  of  the  Exchequer 

(15)  38  Law  J.  Kep.  (n.s.)  Q.B.  304 ;  b.  c.  Law 
Bop.  4  Q.B,  666. 


in  the  present  case.     Those  judgments 
were  delivered  without    time    taken  to 
consider,  and  they  are   not  all  founded 
upon   the    same  grounds.     Baron  Mar- 
tin passes    over  what  I  feel  to  be  the 
main  difficulty  in  the  defendants'  way  by 
the    observation,  ''the  defendants  were 
willing  to  complete    their  contract  and 
only  &iled  because  they  failed  to  get  the 
consent    which    they  might    reasonably 
have  supposed  there  would  be  no  difficulty 
in  getting."     It  appears  to  me  on  the 
contrary  that,  under  the  circumstances 
of  the  case,  there  was  nothing  to  justify 
them  in  making  such  a  contract  with  the 
knowledge  they  possessed  without  com- 
municating the  present  defect  of  their 
title  to  the  intending  purchaser,  and  cer- 
tainly nothing  to  justify  them  in  assuming 
that  that  d^ect  would  be  cured.     The 
judgment  of  Baron  Channell  seems  to 
proceed  upon  the  supposition  that  the 
rule  in  Flureau  ▼.  ThamhiU  (1)  apphes 
wherever  frattd    is    not    suggested,  for 
which  position  he  says  that  Pouneett  v. 
FuUer  (5)  and  Bikes  y.  Wild  (11)  seem 
to  be  strong  authorities.     To.  this  I  do 
not    assent,   for    the    reasons  explained 
above.      Baron    Cleasby  proceeds  on  a 
wholly  different  groand  from  bis  learned 
brethren,  and  bases  his  decision  on  the 
ground  that  the  defendants  having  merely 
contracted  to  sell  '*  their  interest  "  had  in 
fact  only  sold  their  interest,  such  as  it  was, 
in  a  contract  relative  to  the  property,  and 
not  any  legal  interest  whatever.     But^  as 
pointed   out  by    Baron    Martin    in  his 
judgment,  this  view  of  the  case,  if  correct, 
would  shew  that  the  defendants  were  not 
liable  for  any  breach  of  contract  at  all,  a 
point  never  suggested    on  their  behalf^ 
and  I  think  it  plain  that  the  meaning  of 
the    contract    cannot    be    so  restricted. 
The  very  words,  "  We  oflfer  to  sell  you 
our  interest,"  must,  I  think,  be  construed 
as  an  offer  to  sell  something  which  they 
had  an  unrestricted  right  to  sell,  and  the 
subsequent    words    as    to    payment   of 
2,500^.,  "  to  be  paid  in  cash  on  our  hand» 
ing  you  a  tramsfer  of  the  said  Royalty" 
are  in  my  opinion  quite  inconsistent  with 
the  supposition  that  both  parties  could  be 
held  to  have  contracted  deliberately  upon 
any  other  basis  than  that  the  defendants 
had  an  absolute  righttooonveyiSalgeotOD],^ 
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to  nnanticipated  difficnlties   in   making 
oat  the  title. 

For  these  reasons  I  am  of  opinion  that 
the  rule  in  Flureau  v.  ThomhiU  (1)  ifl 
not  applicable  to  the  present  case,  and 
that  the  plaintiff  are  eutitled  to  such 
damages  for  the  loss  of  their  bargain  as 
the  arbitrator  appointed  may  assess. 

PioOTT,  B. — In  answer  to  the  questions 
submitted  by  your  Lordships  to  the 
Jadges  I  am  of  opinion,  first,  that  upon 
a  contract  for  the  sale  of  real  estate  where 
the  vendor,  withotU  his  defwidt,  is  unable 
to  make  a  good  title,  the  purchaser  is  by 
law  entitled  to  recover  no  damages  for  the 
loss  of  his  bargain. 

Secondly,  that  the  actual  possession  of 
the  property,  the  subject  of  the  contract, 
is  not  essential  to  bring  the  case  within 
the  rule  laid  down  in  Flureau  v.  Thorru 
hiU  (1).  And,  lastly,  that  the  circum- 
stances of  the  present  case  do  not  distin- 
guish it  from  Flureau  v.  ThomhUl  (1). 

I  base  my  answers  to  the  first  and 
second  questions  of  your  Lordships  upon 
the  decision  in  Flureau  v.  ThomhiU  (1), 
which  is,  in  my  opinion,  both  good  law 
and  good  sense.  I  think  that  it  would 
have  be^  impolitic  and  unjust  to  have 
allowed  dami^s  to  be  recovered  in  such 
a  case  for  the  loss  of  the  bargain. 

The  Court  considered  it  an  exceptional 
case,  taking  it  out  of  the  ordinary  rule  as 
to  damages,  but  confining  the  exception 
to  cases  where  (to  use  the  words  of  the 
Chief  Justice)  ^^  without  fraud**  a  vendor 
was  incapable  of  making  a  good  title  to  real 
estate.  If  the  vendor  by  his  own  default 
had  caused  the  breach,  that  would  be,  I 
conceive,  in  the  nature  of  a  fraud  upon 
the  vendee,  and  would  disentitle  the 
former  to  the  benefit  of  the  exception. 

The  reasons  for  such  an  exception  seem 
both  evident  and  cogent.  No  man,  not 
a  lawyer,  could,  from  the  difficulty  of  the 
subject,  know  in  the  majority  of  cases 
the  state  of  his  title  to  land,  and  this 
was  well  known  to  both  vendors  and  pur- 
chasers ;  hence  Blackstone,  J.,  said, 
"  these  contracts  are  upon  condition 
that  the  vendor  has  a  good  title,"  imply- 
ing that  it  was  at  that  time  a  well-under- 
stood  term  of  such  contracts  within  the 
contemplation  of   all  parties.    Without 


such  a  term  being  implied  every  man 
must  have  expressed  it  in  his  contract,  or 
have  incurred  beforehand  an  expensive 
investigation  of  his  title ;  or  another  very 
probable  result  would  have  been  that 
such  contracts  would  be  unduly  dis- 
couraged by  the  fear  of  consequences 
which  vendors  could  not  foresee.  Such 
being  the  circumstances  under  which 
these  contracts  were  entered  into,  it  was, 
in  my  opinion,  highly  reasonable  that  the 
Court  should  infer  that  the  parties  con- 
tracted with  reference  to  them,  and  that 
the  damages  for  a  breach  should  be 
assessed  upon  the  principle  thus  con. 
templated  by  both.  I  submit  also  that 
the  rule  was  intended  to  be  a  broad  and 
plain  one,  making  no  distinction,  and 
calling  for  none,  whether  the  vendor  was 
at  the  time  of  his  contract  in  possession 
or  not. 

The  case  thus  decided  100  years  ago 
has  been  with  very  slight  exceptions 
acted  upon  ever  since.  Its  soundness 
has  been  generally  admitted  and  approved, 
and  it  must  be  taken,  I  think,  that  all 
subsequent  contracts  for  the  sale  of  real 
estates  have  proceeded  upon  the  law  thus 
established.  Perhaps  many  such  con- 
tracts may  be  now  in  existence,  and  it 
would  not  only  be  hard  to  apply  to  them 
an  ex  post  facto  law ;  but  I  venture  to 
think  that  only  the  most  irresistible 
reasons  should  induce  your  Lordships  to 
disturb  that  decision. 

In  the  year  1826  Hopkins  v.  Orazebrook 
(2)  seems  to  have  cast  some  disparage- 
ment upon  Flureau  v.  ThomhiU  (1),  but 
that  case  went  in  the  result  no  farther 
than  to  engraft  an  exception  upon  it. 

The  facts  were  that  the  defendant  had 
put  up  for  sale  part  of  an  estate  which 
belenged  to  one  Hill.  Hill  had  contracted 
for  the  sale  of  it  to  Harwood,  and  defend- 
ant had  contracted  to  purchase  the  same 
from  Harwood.  The  case  only  states  that 
"a  misunderstanding  arose  between  Hill 
and  Harwood,"  and  the  conveyance  to 
the  latter  was  never  executed.  In  con- 
sequence of  this  dispute,  defendant  (who 
acted  bona  fids  throughout)  was  unable 
to  complete  his  contract,  and  was  sued 
for  the  Dreach  of  it.  It  is  not  very  clearly 
to  be  collected  from  the  case  what  the 
dispute  was  about ;  but  assuming  as  I  do 
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Irom  the  argument  and  judgments  that 
it  was  upon  defective  title,  I  venture 
humbly  to  submit  that  the  distinction  has 
no  real  foundation. 

The  Chief  Justice  Abbott  says,  "  The 
defendant  unfortunately  put  the  estate  up 
to  auction  before  he  got  a  conveyance," 
and  Bay  ley,  J.,  says,  "  The  case  of 
Flureau  v.  Thomhill  (1)  is  very  different, 
for  here  the  vendor  had  nothing  but  an 
equitable  title." 

But  no  reason  is  given  why  a  person 
may  not  as  properly  contract  for  the  sale 
of  an  estate  to  which  he  is  entitled  in 
equity  as  well  as  in  law.  He  is  (ex 
hypothesi)  entitled  to  the  thing  he  con- 
tracts to  sell  (which  is  the  estate),  and 
he  is  bound  to  perform  his  contract.  The 
contract  does  not  express  nor  necessarily 
assume  that  he  is  actually  in  possession 
of  the  estate,  or  anything  more  than  that 
he  is  so  far  entitled  to  possession  that  he 
will  be  able  to  give  it  at  the  proper  time 
to  his  vendee,  nor  does  it  assume  that  he 
has  had  it  conveyed  in  law  to  him.  It  is 
a  contract  to  convey  and  give  possession 
within  the  time  fixed,  or  within  a  reason- 
able time,  subject  to  the  implied  condition 
that  the  title  is  not  objected  to  by  the 
purchaser.  If  this  be  the  whole  effect  of 
the  contract,  there  seems  to  be  no  ground 
for  saying,  as  the  Chief  Justice  did, 
"  that  he  was  bound  to  have  had  a  con- 
veyance before  he  put  it  up  to  auction  ;  " 
or  in  the  language  of  Bay  ley,  J.,  that 
"  the  purchaser  might  presume  that  he 
had  had  a  satisfactory  title,  and  if  he  had 
not,  that  he  may  very  fairly  be  compelled 
to  pay  the  loss  which  the  purchaser 
sustains  by  not  having  that  for  which  he 
contracted."  But  a  reason  altogether 
different  from  these  is  ascribed  for  this 
decision  of  Chief  Justice  Abbott  in  the 
judgment  of  Sikes  v.  Wild  (11),  namely, 
that  the  Chief  Justice  thought  it  illegal 
and  against  public  policy  to  contract  to 
sell  things  of  which  the  vendor  was  not  in 
possession.  I  need  not  say  this  is  a 
ground  hardly  tenable  at  the  present  day. 
I  must,  however,  refer  your  Lordships  to 
the  judgment  of  the  Court  of  Queen's 
Bench  in  the  case  of  Engell  v.  Fitch  (3) 
in  1868,  with  reference  to  Hopkins  v. 
Orazebrooh  (2).  The  Lord  Chief  Justice 
certainly  says,   *^  It  stands  upon   a  per- 


fectly intelligible  and  sound  foundation ;" 
and  he  adds,  "  there  is  an  obvious  differ- 
ence between  the  case  of  a  man  who, 
being  in  possession  and  the  undoubted 
owner  of  real  property,  is  unable  to  make 
out  a  marketable  title,  and  that  of  one 
who  not  being  the  owner,  but  having  only 
a  contract  for  the  purchase,  takes  upon 
himself  to  sell  it  to  another  as  his  own, 
and  as  if  the  title  were  his  to  convey," 
&c.  Now  with  great  respect  to  so  high 
an  authority  it  seems  to  me  that  the 
alternatives  here  presented  come  to  very 
much  the  same  result ;  namely,  who  is 
the  owner  of  the  estate,  and  as  such  en- 
titled by  law  to  deal  with  it  in  contract  ? 

The  vendor  has  ceased  to  have  the 
power  of  disposing  of  it,  while  the  vendee 
may  have  good  reason  to  believe  that  the 
title  is  unobjectionable,  and  that  he  can 
with  perfect  bona  fides  offer  it  for  sale. 
Why  may  he  not  do  so  P  It  is  difiBicult 
to  see ;  for  if  he  were  in  possession  his 
title  may  prove  defective,  and  it  is  only 
an  equal  cbatice  that  it  may  prove  so 
where  he  is  entitled  to  possession  by  con- 
tract. 

In  WaJJcer  v.  Moore  (6),  Littledale,  J., 
said,  "  Where  a  contract  for  the  purchase 
of  lands  is  made,  each  party  cannot  but 
know  that  the  title  may  prove  defective, 
and  must  be  taken  to  proceed  upon  that 
knowledge;"  and  Parke,  J.,  says,  "in 
the  absence  of  any  express  stipulation 
about  it,  the  parties  must  be  considered 
as  content  that  the  damages  in  the  event 
of  the  title  proving  detective  shall  be 
measured  in  the  ordinary  way,  and  that 
excludes  the  claim  of  damages  on  account 
of  the  supposed  goodness  of  the  bargain." 

I  would  refer  especially  to  another  case 
in  which  Flureau  v.  ThomhiU  (1)  was 
followed,  namely,  PounceU  v.  Fuller  (5). 
It  differed  in  its  circumstances  in  this 
important  particular,  that  there  the  de- 
fendant had  only  an  agreement  in  writing, 
but  not  under  seal,  for  a  right  of  shooting 
over  a  manor  for  four  years.  He  con- 
tracted to  sell  this  right  to  the  plaintiff 
(together  with  a  furnished  cottage  which 
does  not  seem  to  have  been  held  under 
the  agreement  with  the  shooting).  But 
in  consequence  of  the  objection  of  his 
lessor  the  defendant  was  unable  to  com- 
plete his  contract  for  tho  shootiiig.    The 
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Court  said  that  it  fell  within  the  decisions 
oiFlureau  v.  Tharnhill  (1)  and  Walker  v. 
Moore  (6),  because  the  defendant  was  not 
to  blame,  and  the  jndgment  of  Chief 
Justice  Jervis  goes  on  to  say,  "  though 
legally  and  technically  he  hsid  not  ac- 
quired a  right  to  sell  what  he  professed 
to  sell  to  the  plaintiff  since  he  had  no 
agreement  under  seal,  still  he,  as  a  lay- 
man, might  &irly  believe  that  as  he  had 
signed  a  written  agreement  he  had  a  right 
to  sell,  and  was  therefore  not  to  blame 
for   entering  into  a  contract    to  sell/' 
Mr.   Justice  Cresswell    indeed    assumes 
that  the  defendant  was  in  possession  of 
the  shooting;  but  the  judgment  of  Mr. 
Justice  Williams,  whilst  it  goes  further 
in  the    expressions    of   approbation    of 
Flureau  v.  ThomhiU  (1)  as  laying  down 
a  rule  called  for  by  the  position  of  the 
parties  to  such  contracts,  goes  on  to  say, 
"  Here  it  is  true  defendant  had  nothing 
but  an  equitable  title,  hut  he  did  not  know 
that  he  had  not  a  perfectly  good  HUe" 

This  was  followed  by  the  case  of  Bikes 
V.  Wild  (12),  where  it  was  affirmed. 

The  defendants  were  devisees  under 
the  will  of  E.  upon  trust  to  sell  the  land, 
and  to  pay  out  of  the  interest  of  the  pro- 
ceeds 1002.  per  annum  to  his  wife.     The 
estate  was  held  subject  to  a  settlement  by 
which  the  legal  estale  was  in  trustees  for 
securing  that  sum  to  her.     The  defend- 
ants offered  the  land  for  sale,  believing 
that  the  wife  would  in  accordance  with 
advice  concur  in  the  conveyance  of  the 
land  free  from  incumbrance.     After  sale, 
and  a  deposit  paid,  she  refused  to  concur, 
and  the  plaintiff  claimed  damages  for  the 
loss  of  his  bargain.     In  the   Court  of 
Queen's  Bench  Justices  Wightman  and 
Blackburn  held  that  it  came  within  the 
rule  of  Flureau  Y.  ThomhiU  (1),  and  their 
judgment  was  affirmed  by  the  Exchequer 
Chamber.   The  Lord  Chief  Justice  Cock- 
bum  in  the  Court  below  held  that  it 
came    within    the    exception    engrafted 
upon  it  by  Orazebrook  v.  Hopkins  (2),  but 
the  whole  of  the  Judges  in  both  Courts, 
nine  in  number,  approved  of  the  rule  in 
Flureau^y,  ThomhUl  (1). 

I  beg  leave  to  refer  your  Lordships  to 
the  judgment  delivered  by  Mr.  Justice 
Blackburn  in  that  case,  both  for  the  very 
exhaustive  review  which  it  takes  of  the 


whole  of  the  cases  bearing  upon  this 
subject,  and  especially  for  the  observa- 
tions there  made  upon  Hopkins  v.  Graze- 
brook  (2),  in  which  I  entirely  agree.  The 
latter  passage  is  this,  "  We  think  that  it 
will  be  worthy  of  the  consideration  of 
any  Court  competent  to  review  that  case, 
whether  the  strong  opinion  of  Lord  St. 
Leonards,  reported  in  the  13th  edition  of 
Vendors  and  Purchasers,  page  301,  does 
not  shew  that  the  general  understanding 
of  conveyancers  has  been  misappre- 
hended," and  he  adds,  "  it  is  impossible 
to  say  as  a  matter  of  law  that  there  is 
misconduct  in  putting  up  property  for 
sale  without  describiug  every  material 
flEtct,  as  if  it  was  a  case  of  marine  in- 
surance." This  case  was  decided  in  1861, 
Trinity  Term.  And  in  the  edition  of 
Vendors  and  Purchasers  in  the  followincr 
year,  the  learned  author  in  his  commen- 
tary upon  the  decision  writes  thus,  "  This 
seems  to  be  the  true  rule  ;  it  is  a  point 
which  whilst  at  the  bar  I  should  have 
treated  as  beyond  doubt."  Upon  these 
authorities, and  for  these  reasons,  I  submit 
that  both  the  first  and  second  questions 
of  your  Lordships  should  be  answered  in 
the  affirmative  in  point  of  law. 

The  third  question  of  your  Lordships 
depends  upon  the  facts,  which  are  that 
Anthony  Hill  was  possessed  of  a  mine 
called  Watters'  Royalty,  by  virtue  of  an 
agreement  dated  the  19th  of  October,  1861 , 
for  a  term  of  twenty-one  years.  The 
agreement  contained  a  clause  against 
assignment  or  sub-letting  without  the 
consent  of  the  lessors  in  writing  first 
had.  Anthony  Hill  died  the  2nd  of  August, 
1862.  His  executors  in  August,  1863, 
contracted  with  defendants  for  the  sale 
to  them  of  (inter  alia)  Miss  Watters* 
Royalty. 

This  purchase  had  not  been  completed 
on  the  17th  of  October,  1867.  The  exe- 
cutors applied  to  the  lessors  for  and  they 
were  willing  to  give  consent  to  the  above 
assignment,  provided  the  defendants 
would  execute  a  duplicate  of  it.  A  con- 
sent in  writing  was  accordingly  prepared 
in  duplicate,  and  on  the  16th  of  June, 
1865,  one  part  was  executed  by  the 
lessors  and  retained  in  the  hands  of  their 
solicitor.  The  other  part  was  sent  on  the 
15th  of  June,  1865,  to  Messrs.  Upton  &  Co., 
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the  solicitors  for  the  executors,  in  order 
that  they  might  obtain  the  signature  of 
the  defendants,  and  then  exchange  it  for 
the  one  executed  by  the  lessors.  The 
duplicate  was  about  that  time  sent  bj 
Messrs.  Upton  to  defendants'  solicitors 
for  execution  by  the  defendants.  On  two 
or  three  occasions  the  lessors'  solicitors 
requested  the  solicitors  of  the  executors 
to  obtain  the  execution  by  the  defend^ 
ants  of  this  duplicate,  and  about  the  11th 
of  October,  1865,  intimated  that  the 
lessors  would  wiijidraw  their  consent 
unless  the  duplicate  was  returned  executed 
in  a  few  days,  and  by  a  letter  of  the  11th 
of  October,  informed  the  solicitors  of  the 
defendants  of  their  intention. 

The  duplicate  remained  unexecuted  in 
the  hands  of  defendants'  solicitors  on  the 
17th  of  October,  1867,  when  the  agreement 
now  in  question  was  entered  into.  On 
that  morning  one  of  the  plaintiffs  saw  the 
defendant  Fothergill,  with  the  view  to 
purchase  Miss  Watters'  Royalty;  they 
discussed  terms  and  entered  into  the 
agreement  on  that  date  (the  17th  of  Oc- 
tober,  1867)  for  the  breach  of  which  this 
action  was  brought. 

Before  that  date  (the  17th  of  October) 
Mr.  Fothergill  had  been  told  that  it  would 
be  necessary  to  obtain  the  consent  of  the 
lessors  for  the  assignment  to  third  parties 
of  the  defendants'  interest  in  the  Royalty, 
and  no  mention  was  made  by  him  to  Mr. 
Paterson  of  the  necessity  for  such  consent. 
The  case  states  as  a  reason  for  this, 
"either  it  did  not  cross  his  mind,  or  if  it  did 
occur  to  him,  he  forbore  to  mention  it, 
feeling  sure  that  no  diflBculty  would 
arise  with  respect  to  such  consent,  and 
that  it  was  therefore  a  matter  of  no  im- 
portance." 

In  the  result  after  every  endeavour  had 
been  made  to  induce  the  lessors  to  give 
their  consent  to  the  assignment,  their 
consent  was  finally  refused,  and  the  de- 
fendants were,  therefore,  unable  to  com- 
plete their  contract  with  the  plaintiffs. 
From  these  statements  I  infer  that  the 
defendants  acted  bona  fide  in  making  the 
contract  with  the  plaintiffs,  that  they 
had  an  equitable  title  to  the  mine  at  the 
time,  and  that  they  were  prevented  from 
carrying  out  the  completion  of  the  con- 
tract without  any  fraud  or  default  (in  the 


nature  of  misconduct)  on  their  part,  but 
in  consequence  solely  of  a  defect  in  their 
title,  which  they  had  not  the  power  to 
cure.  The  utmost  that  can  be  urged 
against  them  is  a  knowledge  that  they 
required  the  consent  of  the  lessors,  which 
they  did  not  communicate,  but  there  is 
no  pretence  for  saying  that  they  knew  or 
thought  that  they  were  not  sure  to  obtain 
it.  As  thejr  honestly  believed  that  they 
should  get  it  at  the  time  when  they  sold, 
it  seems  to  me  to  be  conclusive  of  the  case. 
Upon  the  whole,  therefore,  I  beg  to 
state  it  as  my  opinion  that  the  exception 
as  to  damages,  which  was  established  by 
Flureau  v.  Thomhill  (1),  applies  to  the 
present  case. 

LoBD  Chelmsford. — This  appeal  brings 
in  review  before  your  Lordships  the  case 
of  Flureau  v.  ThomhiU  (1)  and  other 
cases  which  have  engrafted  exceptions 
upon  it,  and  the  first  question  to  be  con. 
sidered  is,  whether  that  case  was  rightly 
decided.  The  decision  took  place  very 
nearly  a  century  ago,  in  the  year  1775, 
and  has  been  followed  ever  since,  not^ 
however,  without  an  occasional  expression 
of  doubt  as  to  its  soundness.  Should 
your  Lordships  happen  to  share  in  this 
doubt,  you  would  be  extremely  reluctant 
to  disturb  the  rule  which  it  laid  down  for 
the  assessment  of  damages  upon  contracts 
for  the  sale  of  real  estates,  and  which  has 
been  so  long  acted  upon,  unless  you  were 
clearly  convinced  that  it  is  erroneous  and 
ought  no  longer  to  be  maintained. 

Now  the  rule  established  by  Flureau  v. 
Thomhill  (1)  is  that,  upon  a  contract  for 
the  purchase  of  a  real  estate  if  the  vendor 
without  fraud  is  incapable  of  making  a 
good  title,  the  intended  purchaser  is  not 
entitled  to  any  compensation  for  the  loss 
of  his  bargain.  The  case  is  very  shortly 
reported.  Lord  Chief  Justice  De  Gray 
merely  laid  down  the  rule  without  giving 
any  reason  for  it.  But  Mr.  Justice  Black- 
stone  said  this,  'Hhese  contracts  are  merely 
upon  condition  frequently  expressed,  but 
always  implied  that  the  vendor  has  a 
good  title." 

The  rule,  and  the  reason  for  it,  have 
been  adopted  and  followed  in  subsequent 
cases.  In  Walker  v.  Moore  (6),  where 
the  plaintiff  contracted  ¥rith  Uie  defend* 
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ant  for  the  pnrchase  of  a  real  estate,  the 
vendor,   acting   bona  fide,    delivered  an 
abstract   shewing  a  good   title,  and  the 
plaintiff,  before  he-  compared  it  with  the 
original  deeds,  contracted  to  sell  several 
portions  of  the  property  at  a  considerable 
profit.     Upon  an  examination  of  the  ab- 
stract with  the  deeds  it  was  fonnd  that 
the  title  was   defective.      The   plaintiff 
refused   to    complete   his  pnrchase,  and 
brought   his  action    claiming,    amongst 
other  damages,  the  profit  that  would  have 
accrued  to  him  from  the  re-sale   of  the 
property.     It  was  held  that  he  was  not 
entitled   to   these   damages.     Parke,  J., 
said,  "  A  jury  ought  not  in  the  case  of  a 
vendor  in  possession  to  give   any  other 
damages  in  consequence  of  a  defect  being 
found  in  the  title  than  those  which  were 
allowed  in  Flureau  v.  ThomhiU  (1)  which 
was  recognised  in  Johnson  v.  Johnson  (13), 
Brait  v.  Ellis  (7)  and  Jones  y.  Dyke  (8). 
In  the  absence  of  any  express  stipulation 
about  it,  the  parties  must  be  considered 
as  content  that  the  damages,  in  the  event 
of  the  title  proving  defective,   shall   be 
measured  in  the  ordinary  way,  and  that 
excludes  the  claim  of  damages  on  account 
of  the  supposed  goodness  of  the  bargain." 
The  same  learned  Judge  recognised  the 
authority  of  Flureau  v.  Thornhill  (1)  in 
the  case  of  Robinson  v.  Harmon  (4).     He 
there  said,  "  The* case  of  Flureau  v.  Thom^ 
hill  (I)  qualified  the  rule  of  the  Common 
Law  that  where  a  party  sustains  a  loss  by 
reason  of  a  breach  of  contract,  he  is,  so 
far  as  money  can  do  it,  to  be  placed  in 
the  same  situation  with  respect  to  damages 
as  if  the  contract  had  been  performed." 
Again  in  Pouncett  v.  Fuller  (6),  the  Court 
following  the  rule  in  Flureau  v.  ThomhiU 
(1),  held  that  where  a  vendor  failed  to 
make  a  good  title  pursuant  to  his  contract, 
the  purchaser  (in  the  absence  of  fraud  or 
misrepresentation    on    the    part  of  the 
vendor),  was  not  entitled  to  damages  for 
the   loss  of  his    bargain.     Mr.    Justice 
Cresswell,  in  delivering  his  opinion,  said, 
"  We  are  not  called  upon  here  to  investi- 
gate the  grounds  upon  which  the  decision 
in  Flureau  v.  Thornhill  (1)  proceeded,  or 
to  pronounce  any  opinion  as  to  the  wisdom 
or  the  expediency  of  the  rule  there  laid 
down.     It  is  enough  for  us  to  say  that  it 
has  been  received  and  acted  upon  in  too 


many  subsequent  cases  to  allow  ns  now  to 
call  it  in  question."  And  in  the  recent  case 
of  Sikes  V.  Wild  (11)  the  Court  of  Queen's 
Bench,  and  on  appeal  the  Court  of  Exche- 
quer Chamber,  adopted  the  rule  and  acted 
upon  it. 

In  a  more  recent  case  of  Engell  v.  Fitch 
(3),  to  which  I  shall  presently  have  occa- 
sion more  particularly  to  refer,  the  Lord 
Chief  Justice  in  an  elaborate  judgment 
expressed  his  opinion  that  the  case  of 
Flureau  v.  Thornhill  (1)  was  unsatisfac- 
tory, and  gave  his  sanction  to  Lord  Ten- 
terden's  doubt  as  to  the  soundness  of  the 
decision  in  that  case. 

There  is  perhaps  some  difficulty  in  as- 
certaining the  exact  grounds  of  the  judg« 
ment  in  Flureau  v.  Thornhill  (1)  ;  but  in 
addition  to  those  which  have  been  pre- 
viously assigned  it  seems  to  me  that  the 
following  considerations  maybe  suggested 
as  in  some  degree  supporting  the  correct- 
ness of  the  decision.  *'  The  fancied  good- 
ness of  the  bargain"  must  be  a  matter  of 
a  purely  speculative  character,  and  in 
most  cases  would  probably  be  very  diffi- 
cult to  determine,  in  consequence  of  the 
confiicting  opinions  likely  to  be  formed 
upon  the  subject ;  and  even  if  it  could  be 
proved  to  have  been  a  beneficial  purchase, 
the  loss  of  the  pecuniary  advantage  to  be 
derived  from  a  resale  appears  to  me  to  be 
a  consequence  too  remote  from  the  breach 
of  the  contract.  I  am  aware  that  in 
Eiigell  V.  Fitch  (3),  where  after  the  con- 
tract and  before  the  breach  of  it  the  pur- 
chaser contracted  for  a  resale  at  an  advance 
of  1052.,  the  Court  of  Queen's  Bench 
and  the  Court  of  Exchequer  Chamber, 
though  pressed  with  the  decision  in 
Hadley  v.  Baxendale  (14),  held  that,  "  if 
an  increase  in  value  has  taken  place 
between  the  contract  and  the  breach,  such 
an  increase  may  be  taken  to  have  been  in 
the  contemplation  of  the  parties  within 
the  meaning  of  that  case."  But  it  must 
be  borne  in  mind  that  this  question  as  to 
damages  depends,  as  Alderson,  B.,  said  in 
Hadley  v.  Baxendale  (14),  upon  what 
"  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties 
at  the  time  they  melde  the  contract  as  the 
probable  result  of  the  breach  of  it."  Now 
although  the  purchaser  in  Engell  v.  Fitch 
(3),  when  he  entered  into  the  contract| 
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may  have  coniemplated  a  resale  at  an 
advance,  it  is  not  at  all  likely  that  the  loss 
of  this  profit  should  have  occurred  to  the 
vendor  as  the  probable  result  of  the  breach 
of  his  contract.  The  Judges  were  no 
doubt  influenced  by  the  fact  of  the  profit- 
able resale  having  actually  taken  place, 
and  were  in  consequence  drawn  aside 
firom  considering  what  must  have  been  in 
the  minds  of  both  parties  at  the  precise 
time  when  they  made  the  contract. 

The  decision  in  Flureau  v.  Thomhill 
(1)  derives  great  additional  authority 
from  the  opinion  of  Lord  St.  Leonards, 
who,  in  his  work  on  the  Law  of  Vendors 
and  Purchasers  (14th  edit.  p.  360),  con- 
siders that  it  was  rightly  decided. 

The  almost  unanimous  approval  of  the 
decision  in  Flwreau  v.  Thomhill  (1)  was 
broken  in  upon  by  an  expression  of  dis- 
approbation from  Abbott,  O.J.,  in  the 
case  of  Hopkins  v.  Qrazebrook  (2)  to  which 
I  have  already  alluded.  He  there  said, 
'*  Upon  the  present  occasion  I  will  only  say 
that  if  it  is  advanced  as  a  general  proposi- 
tion that  where  a  vendor  cannot  make  a 
good  title  the  purchaser  shall  recover 
nothing  more  than  nominal  damages,  I 
am  by  no  means  prepared  to  assent  to  it. 
If  it  were  necessary  to  decide  that  point 
I  should  desire  to  have  time  for  considera- 
tion." As  the  case  of  Haphins  v.  Graze* 
"brook  (2)  was  one  which  according  to  the 
opinion  of  the  Court  was  not  within  the 
operation  of  the  rule  in  Flureau  v.  Tlwrn' 
hill  (1),  there  was  no  occasion  for  this 
passing  reflection  upon  that  case  which 
nad  been  then  silently  acquiesced  in  for 
fifty  years. 

In  Hopkins  v.  Qrazebrook  (2)  a  person 
who  had  contracted  for  the  purchase  of 
an  estate,  but  had  not  obtained  a  convey- 
ance, put  up  the  estate  for  sale  in  lots  by 
auction,  and  engaged  to  make  a  good  title 
by  a  certain  day,  which  he  was  unable  to 
do  as  his  vendor  never  made  a  conveyance 
to  him,  and  it  was  held  that  a  purchaser 
of  certain  lots  at  the  auction  might  in  an 
action  for  not  making  a  good  title  recover 
not  only  the  expenses  which  he  had  in- 
curred but  also  damages  which  he  sus- 
tained by  not  having  the  contract  carried 
into  effect.  Abbott,  C.J.,  said,  **The 
defendant  had  unfortunately  put  the 
estate  up  to  auction  before  he  got  a  con- 


veyance. He  should  not  have  taken  such 
a  step  without  ascertaining  that  he  would 
be  in  a  situation  to  offer  some  title,  and 
having  entered  into  a  contract  to  sell 
without  the  power  to  confer  even  the 
shadow  of  a  title,  I  think  he  must  be 
responsible  for  the  damage  sustained  by 
a  Inreach  of  his  contract."  And  Bay  ley, 
J.,  said,  **  The  case  of  Flureau  v.  Thorn" 
hill  (1)  is  very  different  from  this,  for 
here  the  vendor  had  nothing  but  an  equi- 
table title.;' 

The  decision  itself  in  Hopkins  v.  Graze' 
brook  (2)  cannot  be  supported.  The  seller 
in  that  case  had  undoubtedly  an  equitable 
estate  in  respect  of  which  he  had  a  right 
to  contract.  Therefore  the  language  of 
Chief  Justice  Abbott  that,  ^^  the  defend- 
ant had  entered  into  a  contract  to  sell 
without  the  power  to  confer  even  the 
shadow  of  a  title,"  is  not  warranted  by 
the  circumstances  of  the  case,  as  the  de- 
fendant could  certainly  have  assigned  his 
equitable  estate ;  and  thus  the  sole  ground 
upon  which  he  held  him  responsible  for 
damages  entirely  &iled.  But  although 
the  facts  in  Hopkins  v.  Grazebrook  (2)  did 
not  justify  the  decision,  yet  the  case  has 
always  been  treated  as  having  introduced 
an  exception  to  the  rule  in  Flureau  v. 
Thomhill  (1),  and  as  having  withdrawn 
from  its  operation  a  class  of  cases  where 
a  person  knowing  that  he  has  no  title  to 
real  estate  enters  into  a  contract  for  the 
sale  of  it.  It  is  not  correct  to  say  with 
Lord  St.  Leonards  in  his  Vendors  and 
Purchasers'  (page  359,  14th  ed.),  that 
Hopkins  v.  Grazebrook  (2)  has  not  been 
followed.  It  has  been  recognised  in  'se* 
veral  cases  since,  and  in  one  to  which  I 
shall  presently  refer  it  has  been  expressly 
followed.  In  "Robinson  v.  Harman  (4), 
already  mentioned  as  having  sanctioned 
the  decision  in  Flureau  v.  Thomhill  (1), 
Baron  Parke  said  "  the  present  case  comes 
within  the  rule  of  the  common  law,  and  I 
cannot  distinguish  it  from  Hopkins  v. 
Grazebrook  (2).**  And  Baron  Alderson 
and  Baron  Piatt  expressed  the  same  opi- 
nion. In  Pouncett  v.  Fuller  (5),  Hopkins 
V.  Grazebrook  (2)  was  treated  as  a  valid 
authority  by  all  the  Judges,  the  question 
which  they  considered  being  whether  the 
case  fell  within  Flureau  v.  Thomhill  (1) 
or  the  exception  in  Hopkins  y.  Oratebrook 
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(2),  and  they  decided  that  it  was  within 
the  former  case. 

But  in  the  case  of  Engdl  y.  Filch  (8) 
the  Conrt  of  Queen's  Bench  and  after- 
yrards  the  Exchequer  Chamber  proceeded 
expressly  on  the  cases  of  Hopkins  y.  Oraze^ 
brook  (2)  and  Bobinson  y.  Harman  (4), 
the  Chief  Baron,  quoting  the  yerj  words 
of  the  Lord  Chief  Justice,  relying  on  those 
cases.  In  that  case  the  mortgagees  of  a 
house  sold  it  by  auction  to  the  plaintiff, 
the  particulars  of  sale  stating  that  posses- 
sion would  be  giyen  on  completion  of  the 
purchase.  The  purchaser  resold  the  house 
at  an  adyance  in  the  price  to  a  person 
who  wanted  it  for  immediate  occupation. 
The  mortgagor  refused  to  giye  up  the  pos- 
session. The  mortgagee  could  haye  ousted 
him  by  ejectment,  but  refused  to  do  so  on 
the  ground  of  ^e  expense.  The  pur- 
chaser brought  an  action  upon  the  con- 
tract of  sale,  and  it  was  held  that  as  the 
breach  of  contract  arose,  not  from  inabi- 
lity of  the  defendants  to  make  a  good  title, 
but  from  their  refusal  to  take  the  neces- 
sary steps  to  giye  the  plaintiff  possession 
pursuant  to  the  contract,  he  could  re- 
coyer  not  only  the  deposit  and  the  ex- 
penses of  inyestigating  the  title,  but 
damages  for  the  loss  of  his  bargain  ;  and 
that  the  measure  of  such  damages  was 
the  profit  which  it  was  shewn  he  would 
haye  made  upon  a  resale.  It  was  upon 
this  decision  in  Engell  y.  Fitch  (3)  that 
the  plaintiff  in  error  declined  to  argue 
the  present  case  in  the  Exchequer  Cham- 
ber, and  the  appeal  came  to  your  Lord- 
ships* House  without  the  adyantage  of 
the  opinions  of  the  learned  Judges  of  that 
Court. 

Notwithstanding  the  repeated  recogni- 
tion of  the  authority  of  Hopkins  y.  Qraze* 
brook  (2),  I  cannot,  afber  careful  consider- 
ation, acquiesce  in  the  propriety  of  that 
decision.  I  speak  of  course  of  the  ex- 
ception which  it  introduced  to  the  rule 
established  by  Flureau  y.  TlwrnhUl  (1) 
with  respect  to  damages  upon  the  brectch 
of  contract  for  the  sale  of  a  real  estate, 
for  as  to  the  case  itself  not  falling  within 
the  exception  to  the  rule  (if  any  such 
exists),  1  suppose  no  doubt  can  now  be 
entertained.  The  exception  which  the 
Court  in  Hopkins  y.  Orazebrook  (2)  en- 
grafted upon  the  rule  in  Flureau  y.  Thorns 
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hUl  (1)  has  always  been  taken  to  be  this — 
that  in  an  action  for  breach  of  a  contract 
for  the  sale  of  real  estate,  if  the  yendor 
at  the  time  of  entering  into  the  contract 
knew  that  he  had  no  title,  the  purchaser 
has  a  right  to  recoyer  damages  for  the 
loss  of  his  bargain. 

In  Sedgwick  on  Damages  (4th  ed.  page 
234),  mentioned  by  Mr.  Baron  Martin  in 
his  judgment  in  this  case,  after  a  reference 
to  the  general  rule  as  to  damages,  it  is 
said,  '*  To  this  general  rule  there  undoubt- 
edly exists  an  impoi*tant  exception  which 
has  been  introduced  from  the  ciyil  law  in 
regard  to  damages  recoyerable  against  a 
yendor  of  real  estate  who  fails  to  per- 
form and  complete  the  title.  In  these 
cases  the  line  bias  been  repeatedly  drawn 
between  parties  acting  in  good  faith,  and 
failing  to  perform  because  they  could  not 
make  a  title,  and  parties  whose  conduct 
is"  tainted  with  fraud  and  bad  faith.  In 
the  former  case  the  plaintiff  can  only  re- 
coyer  whateyer  money  has  been  paid  by 
him  with  interest  and  expenses.  In  the 
latter  he  is  entitled  to  damages  for  the 
loss  of  his  bargain.  The  exception  can- 
not, I  think,  be  justified  or  explained  on 
principle,  but  it  is  well  settled  in  prac- 
tice." I  quite  agree  that  the  distinction 
as  to  damages  in  cases  of  contracts  for 
the  sale  of  real  estate,  where  the  yendor 
acts  bona  fide,  and  where  his  conduct  is 
tainted  with  fraud  or  bad  faith,  is  not  to 
be  "justified  or  explained  on  principle." 

I  rally  agree  in  the  doubt  expressed  by 
Mr.  Justice  Blackburn  in  Sikes  y.  Wild 
(II)  as  to  the  soundness  of  the  exception 
in  Hopkins  y.  Orazebrook  (2),  and  in  the 
obseryations  which  follow  the  expression 
of  that  doubt.  The  learned  Judge  said, 
"  I  do  not  see  how  the  existence  of  mis- 
conduct can  alter  the  rule  by  which 
damages  for  the  breach  of  a  contract  are 
to  be  assessed — ^it  may  render  the  contract 
yoidable  on  the  ground  of  fruud,  or  giye 
a  cause  of  action  for  deceit,  but  surely  it 
cannot  alter  the  effect  of  the  contract 
itself.  And  if  it  be  said  that  the  rule 
depends  upon  an  implied  condition  result- 
ing from  the  general  understanding  of 
yendors  and  purchasers  (which  is  the 
ground  taken  by  Mr.  Justice  Parke  in 
Walker  y.  Moore  (6),  and  I  think  the  true 
one)|  and  that  the  usage  is  such  that  this 
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implied  condition  ezclndee  such  cases  as 
Hophiiis  Y,  Qrazebrooh  (2),  I  think  that  it 
will  be  worthy  of  the  consideration  of  any 
Court  competent  to  review  that  case, 
whether  the  strong  opinion  of  Lord  St. 
Leonards  repeated  in  the  13  th  edition  of 
Vendors  cmd  Purchases  does  not  shew  that 
the  general  understanding  of  conveyancers 
has  been  misapprehended."  In  the  14th 
edition  of  his  work  (pp.  860,  361)  Lord 
St.  Leonards  quotes  the  whole  of  the 
above  passage  from  Mr.  Justice  Black- 
bum's  judgment,  and  adds,  '*  this  seems 
to  be  the  true  rule,  it  is  a  point  which 
whilst  at  the  bar  I  should  have  treated  as 
beyond  doubt." 

The  case  of  Hopkins  v.  Qrazebrooh  (2) 
comes  in  review  before  your  Lordships  in 
the  following  way — ^The  Court  of  Ex- 
chequer having  given  judgment  in  favour 
of  the  defendants  in  error,  in  the  Court 
of  Exchequer  Chamber  the  plaintiffs  in 
error  declined  to  argue  the  case,  admitting 
that  after  the  case  of  Engell  v.  FUch  (3) 
they  could  not  expect  a  favourable  judg- 
ment from  the  Court.  Now  the  decision 
in  Engell  v.  Fitch  (3)  was  governed  by  the 
case  of  Hopkins  v.  Qrazebrooh  (2),  and 
therefore  the  judgment  of  the  Exchequer 
Chamber  necessarily  brings  that  case 
under  consideration.  I  am  at  a  loss  to 
understand  the  course  pursued  by  the 
counsel  for  the  plaintiffs  in  error,  for  the 
case  of  Engell  v.  Fitch  (3)  established  the 
very  principle  for  which  they  were  con- 
tending, that  there  were  exceptional  cases 
to  which  the  rule  in  Flureau  v.  Thomhill 
(1),  as  to  damages,  did  not  apply,  and  they 
submitted  to  a  judgment  which,  affirming 
the  decree  of  the  Court  of  Exchequer, 
virtually  determined  that  the  present  case 
was  not  one  which  fell  within  the  excep- 
tion. 

Upon  a  review  of  all  the  decisions  on 
the  subject,  I  think  that  the  case  of  JETop- 
kinsY.  Grazebrooh  (2)  ought  not  any  longer 
to  bo  regarded  as  an  authority.  Enter- 
taining this  opinion,  I  can  have  no  doubt 
that  the  judgment  of  the  Court  of  Ex- 
chequer in  the  present  case  is  right,  whe- 
ther it  falls  witiiin  the  rule  as  established 
by  Flureau  v.  Thomhill  (1),  or  is  to  be 
considered  as  involving  circumstances 
which  have  been  regarded  as  removing 
cases  from  the  influences  of  that  rule ; 


because  I  think  the  role  ai  to  ihe  limits 
within  which  damages  may  be  reoorered 
npon  the  breach  of  a  contract  for  the  sale 
of  real  estate  must  be  taken  to  be  with- 
out exception.  K  a  person  enters  into  a 
contract  for  the  sale  of  a  real  estate, 
knowing  that  he  has  no  title  to  it,  nor 
any  means  of  acquiring  it,  the  porohaser 
cannot  recover  damages  beyond  the  ex- 
penses he  has  incurred  by  an  action  for  the 
breach  of  the  contract;  he  can  only  obtain 
other  damages  by  an  action  for  deceit. 

It  is  only  necessary  to  add  that,  in  my 
opinion,  if  there  were  any  exoeptional 
cases  from  the  rule  in  FlwreoM  y.  Thorn- 
hiU  ^1),  the  present  case  would  not  fiJl 
withm  imy  of  them,  but  is  within  the  rule 
itself.  The  respondents  when  they  en- 
tered into  the  contract  for  the  sale  of 
Miss  Watters*  royalty  had  an  equitable 
title  to  the  mine,  which  they  might  have 
perfected  by  obteining  the  lessor's  con- 
sent to  the  assignment  to  them.  This 
consent  had  not  been  obtained  at  the  time 
the  contract  was- entered  into,  and  the 
fact  was  not  communicated  to  the  in- 
tended purchaser.  The  reason  for  this 
non-communication  is  stated  in  the  case 
to  be  that "  either  it  did  not  cross  the  mind 
of  the  respondent,  Fothergill,  or  if  it  did 
occur  to  him  he  forbore  to  mention  it, 
feeling  sure  that  no  difficulty  would  arise 
with  respect  to  such  consent^  and  that  it 
was  therefore  a  matter  of  no  importance." 
There  is  no  reason  to  think  that  the  re- 
spondents were  not  acting  throughout 
under  a  bona  fide  belief  that  the  lessors' 
consent  might  be  obtained  at  any  time 
npon  application.  They  were  prevented 
performing  their  contract,  not  from  any 
fraud  or  wilful  act  on  their  part,  but  bv 
an  unexpected  defect  in  their  title  which 
it  was  beyond  their  power  to  cure. 

The  case  falls  precisely  within  the 
terms  of  the  rule  as  stated  in  Flureau  v. 
Thomhill  (1)  ;  and,  therefore,  in  my  opi- 
nion, the  judgment  appealed  &om  is  right 
and  ought  to  be  affinned. 

Lord  Hatheblet. — I  entirely  concur 
in  the  view  which  has  been  expressed  by 
my  noble  and  learned  friend  who  has 
just  addressed  your  Lordships. 

If  the  question  in  this  case  depended 
entirely  upon  the  case  of  JPWaaity.  2%orM- 
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htU  (1),  it  conid  scarcely,  in  my  judgment, 
after  ^e  lapse  of  time  which  has  taken 
place  since  that  decision,  be  argued  at 
your  Lordships'  bar.  I  certainly  remem- 
ber, myself,  now  more  than  fifty  years 
ago,  when  I  was  reading  in  chambers, 
to  have  heard  that  it  was  considered 
as  a  settled  rule,  that  no  damages  could 
be  recovered  for  a  loss  of  the  benefit 
of  a  bargain  in  case  a  good  title  could 
not  be  made  out  by  a  vendor  to  his 
purchaser.  That  was  then  considered  as 
settled  by  the  decision  in  Flureau  v. 
ThomhUl  (1),  which  had  taken  place 
forty-nine  years  before  that  time — ^that 
would  make  it  altogether  ninety-nine 
years  from  the  present  time.  Therefore, 
for  ninety-nine  years  the  rule  has  prevailed 
as  settled  by  Flurecm  v.  ThomhiU  (1), 
and  it  has  affected  and  governed,  I  may 
say,  thousands  and  thousands  of  transac- 
tions annually,  for,  undoubtedly,  the  con- 
tracts for  the  sale  of  real  estate  may  be 
reckoned  by  thousands  annually,  and  no- 
body, I  apprehend,  has  as  yet  ever  con- 
tradicted it.  Whatever  may  have  been 
the  expressions  of  dissatisfaction  that 
have  been  uttered  with  regard  to  that 
decision,  nobody  has  come  to  the  conclu- 
sion that  the  rule  as  established  in  Flu* 
reau  v.  ThomhiU  (1)  should  be  over- 
thrown. Upon  a  much  less  extensive 
series  of  practice  by  conveyancers,  your 
Lordships'  House  1ms  been  in  the  habit 
of  acting;  but  in  this  case  there  is  not 
merely  the  practice  of  conveyancers,  but 
the  common  dealings  of  mankind,  which, 
continuing  year  aiter  year,  as  I  have 
said,  in  many  thousands  of  cases,  have 
required  the  practice  to  be  put  into  effect. 
As  &r,  therefore,  as  this  case  falls  within 
the  rule  in  Flurecm  v.  ThomhiU  (1),  it 
must  be  considered  as  one  beyond  all 
doubt. 

As  regards  the  case  of  Engell  v.  Fitch 
(3) — I  do  not  speak  for  the  moment  with 
regard  to  the  case  of  Hopkins  v.  Graze* 
hrook  (2) — ^that  certainly  was  a  very  pe- 
culiar case,  whether  the  course  taken  by 
the  Court  was  correct  or  not  in  the  deci- 
sion upon  the  point  of  damages  arising 
in  consequence  of  the  loss  of  the  benefit 
of  the  contract.  The  vendor  in  that  case 
was  bound  by  his  contract,  as  every  ven- 
dor is  bound  by  his  contract,  to  do  all 


that  he  could  to  complete  the  convey- 
ance. Whenever  it  is  a  matter  of  con- 
veyancing and  not  a  matter  of  title,  it 
is  the  duty  of  the  vendor  to  do  everything 
that  he  is  enabled  to  do  by  force  of  his 
own  interest,  and  also  by  force  of  the  in- 
terest of  others  whom  he  can  compel  to 
concur  in  the  conveyance.  In  Engell  v. 
Fitch  (3),  a  man  having  sold  his  estate, 
but  having  failed  to  do  everything  in 
his  power  to  compel  possession  of  the 
estate  to  be  given  up,  and  being  in  a  con- 
dition in  which,  if  a  bill  had  been  filed 
in  equity,  he  would  have  been  compelled 
by  the  Court  to  take  proceedings,  in 
order  to  deliver  up  possession  according 
to  his  contract  with  his  vendee,  he  re- 
fused to  take  any  such  proceedings  what- 
ever, simply  upon  the  ground  of  the  ex- 
pense it  might  entail  upon  him.  There 
could  be  no  doubt  whatever  in  that  case 
that  he  was  acting  in  gross  violation  of 
his  contract,  which  he  had  the  power  of 
performing.  Whether  or  not  the  proper 
mode  of  correcting  that  abuse  was  by 
giving  damages  to  the  plaintiff  in  respect 
of  the  loss  of  his  contract,  I  will  not  stop 
to  enquire.  But  it  is  quite  clear  that 
that  case  was.  exceedingly  different  firom 
the  case  of  Flureau  v.  ThomhiU  (1), 
where  it  turned  out  on  investigation  that 
the  vendor  had  no  legal  title. 

The  reasons  given  for  the  judgment  in 
Flureau  v.  ThomhiU  (1)  were  certainly  not 
altogether  sattsfactory,  because  the  Lord 
Chief  Justice  is  said  upon  that  occasion  to 
have  stated  simpliciter,  without  alleging 
any  ground  for  the  decision  whatever,  that 
upon  a  contract  for  a  purchase,  if  the 
title  proves  bad,  and  the  vendor  is  (with- 
out fraud)  incapable  of  making  a  good 
one,  the  purchaser  is  not  entitled  to  any 
daxnages  for  the  fancied  goodness  of  the 
bargain,  to  which  Mr.  Justice  Blackstone 
added,  that  '*  these  contracts  are  merely 
upon  a  condition  frequently  expressed  but 
always  implied  that  the  vendor  has  a 
good  title.  That  is  scarcely  a  correct 
representation  of  the  case,  because  if  the 
vendor's  contract  with  his  vendee  was  on 
the  condition  that  he  had  a  good  title, 
then,  in  the  event  of  the  tiUe  failing, 
there  would  be  no  action  for  damages 
whatever,  and  there  would  be  no  power 
in  the  vendee  to  do  that  which  he  is  al- 
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ways  entitled  in  eqnity  to  do,  namely,  to 
insist  upon  having  the  title,  good  or  bad, 
if  he  be  so  minded ;  if  the  title  be  defec- 
tive, and  if  it  is  so  stated,  the  vendee  is 
always  allowed  to  have  the  benefit  of  the 
contract. 

Therefore  the  reason  is,  not  that  the 
contract  is  made  npon  that  condition,  bat 
the  foundation  of  the  role  has  been  al- 
ready more  clearly  expressed  by  my 
noble  and  learned  friend  who  has  pre- 
ceded me  in  saying  that,  having  regard 
to  the  very  natore  of  this  transaction  in 
the  dealings  of  mankind  in  the  purchase 
and  sale  of  real  estates,  it  is  recognised 
on  all  hands  that  the  purchaser  knows  on 
his  part  that  there  must  be  some  degree 
of  uncertainty  as  to  whether,  with  all  the 
complications  of  our  law,  a  good  title  can 
be  effectively  made  by  his  vendor,  and 
taking  the  property  with  that  knowledge, 
he  is  not  to  be  held  entitled  to  recover 
any  loss  on  the  bargain  he  may  have 
made,  if  in  effect  it  should  turn  out  that 
the  vendor  is  incapable  of  completing  his 
contract  in  consequence  of  his  defective 
title.  All  that  he  is  entitled  to  is  the 
expense  he  may  have  been  put  to  in  in- 
vestigating that  matter.  He  has  a  right 
also  to  take  the  estate  and  complete  the 
purchase  with  that  defective  title,  if  he 
thinks  proper  so  to  do  ;  but  he  is  held  to 
have  bargained  with  the  vendor  upon  the 
footing  that  he  (the  vendee)  shall  not  be 
entitled  under  all  circumstances  to  have 
that  contract  completed,  and  therefore  he 
is  not  put  in  a  position  under  such  a  con- 
tract to  make  a  resale  before  the  matter 
has  been  fully  investigated,  and  before  it 
is  ascertained  whether  or  not  the  title  of 
his  vendor  is  a  good  one. 

A  contract  for  a  sale  of  real  estate  is 
very  different  indeed  from  a  contract  for 
a  aEtlo  of  a  chattel,  where  the  vendor 
must  know  what  his  right  to  the  chattel 
is,  or  at  all  events  is  taken  to  know  what 
his  right  to  the  chattel  is.  And  further, 
in  the  case  of  chattels,  we  well  know,  as 
regards  the  larger  part  of  those  contracts 
at  least,  that  the  chattels  are  purchased 
with  a  view  to  resale,  and  therefore  the 
whole  transaction  between  the  two  par- 
ties is  upon  the  footing  and  upon  the 
faith  that  all  the  expense  or  loss  that 
may  be    incurred,    whether    it   be    by 


the  vendee  being  put  to  the  expense  of 
making  any  enquiry  upon  the  subject,  or 
whether  it  be  by  a  loss  of  profit  wliach 
he  might  have  obtained  if  the  chattel  had 
been  delivered  to  him,  is  within  the  con- 
templation of  both  parties,  and  that  is 
therefore  assumed  to  be  the  actual  con- 
tract which  the  vendor  wished  to  enter 
into. 

The  only  question,  therefore,  really  re- 
maining in  the  case,  assuming  that  your 
Lordships  will  not  think  it  right  to  act 
contrary  to  the  practice  whicm  has  pre- 
vailed ever  since  the  decision  of  Flureau 
V.  Thomhill  (1),  is  whether  or  not  the  pre- 
sent case  can  be  distinguished  in  any  way 
from  that  decision.  It  appears  to  me  that 
there  is  nothing  whatever  in  this  case  to 
distinguish  it.  The  contract  was  made 
hona  fide  (there  is  no  allegation  to  the 
contrary)  by  the  vendor,  in  this  genuine 
belief  that  he  had  a  good  title.  The  cir- 
cumstance that  there  had  been  some  liti- 
gation before,  as  between  him  and  hia 
original  lessors,  frx)m  whom  he  derived 
the  lease  which  he  sold,  as  to  whether 
or  not  they  would  give  their  consent  to 
an  assignment,  is  not,  as  it  appears  tome, 
a  circumstance  which  necessarily  implies 
that  there  was  any  want  of  good  faith  on 
his  part  in  offering  to  sell  the  property, 
he  being  in  the  full  belief  that  his  lessors 
might  reasonably  assent,  and  being  coup 
sequently  in  the  full  belief  that  that 
assent  would  be  given.  Nor  in  the  case 
which  is  suggested  as  an  alternative  of 
his  having  forgotten  altogether  the  cir- 
cumstances of  the  existence  of  that  neces- 
sary ingredient  in  his  title,  would  the  case 
be  at  all  different  from  that  of  any  vendor 
who  believed  at  any  period  of  the  exist- 
ence of  his  title  that  there  was  some  diffi' 
culty  existing  in  it,  but  forgot  that 
circumstance  at  the  time  of  his  making 
his  bargain;  in  which  case  the  vendor 
with  a  good  conscience  would  be  brought 
within  the  rule  in  Flureau  v.  ThomhiU 

I  entirely  agree  with  the  comments 
which  my  noble  and  learned  friend  has 
made  upon  the  case  of  Hopkins  v.  Graze- 
brook  (2).  I  think  it  would  be  impossible 
to  say,  regard  being  had  to  the  principles 
upon  which  the  Courts  have  proceeded 
since  the  role  in  Flureau  v.  ThomhtU  (1) 
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was  laid  down,  that  Hophina  y.  Chraxehrook 
(2)  can  substantially  be  distingoished 
from  that  case  ;  because  in  Hophina  y. 
Qrazehrook  (2)  the  yendor  had  made  a 
bargain  with  another  person  for  the  pur- 
chase of  a  property  which  he  had  eyery 
reason  to  suppose  would  be  conyeyed  to 
him  within  a  certain  reasonable  time. 
Haying  made  that  bargain  he  made  ano- 
ther contract  for  the  s^e  of  the  same  pro- 
perty. He  was  just  in  the  same  position 
as  any  other  yendor  haying  an  equitable 
title  transferred  to  him,  who  might  under 
those  circumstances  choose  to  sell  it  him- 
self, as  the  defendant  chose  in  that  case 
to  make  a  sale  of  that  property.  The 
circumstance  of  his  not  being  in  posses- 
sion, when  you  look  at  the  complicated 
law  which  goyems  real  estate  in  this 
country,  is  not  a  circumstance  which,  in 
itself,  ought  at  all  to  lead  the  Court  to  say 
that  he  must  haye  known  that  he  could 
not  complete  the  title.  In  a  yast  number 
of  instances,  &om  a  yariety  of  circum- 
stances, the  actual  yendor  may  not  be 
immediately  in  possession,  although  he 
may  haye  a  right  to  obtain  that  posses- 
sion in  a  reasonable  time,  and  to  compel 
— as  the  yendor  had  a  right  to  do,  in  Engell 
y.  Fitch  (3) — those  who  are  in  posses- 
sion to  hand  oyer  that  possession  to  him. 
I  do  not  think,  therefore,  that  there  is 
any  soimd  distinction  between  the  case  of 
Hopkins  y.  Qrazehrook  (2)  and  that  class 
of  authorities  which  are  goyemed  by 
Flureau  y.  Thomhill  (1). 

Under  these  circumstances,  I  haye  no 
hesitation  in  coming  to  the  conclusion 
that  the  decision  of  the  Court  now  ap- 
pealed from  was  right  and  ought  to  be 
afi&rmed. 

Judgment  of  the  Court  of  Exchequer 
Ohcmber  affirmed  with  costs. 


Attorneys — Helder  &  Roberts,  agents  for  Brock- 
bank  &  Helder,  Whitehaven,  for  the  plaintiffs 
in  error ;  Thomas  &  Hollams,  for  the  defendants 
is  error. 


[IN  THE  HOUSE  OF  LORDS.] 

1874.  Ithb  bast  london  bailwat 
May  8, 19.  j     compakt  v.  whitchurch. 

Foor  Bate — Liahtlity  of  Railway  Com* 
pany  to  make  good  Deficiency  in  Bates 
until  the  Railway^  or  the  Works  thereof  are 
completed  and  assessed^  or  Uahle  to  be 
assessed— B  8r  9  Vict.  c.  18.  s.  133. 

A  company  was  authorised  by  their  spe* 
cial  Act  to  take  lands  in  several  parishes^ 
and  to  construct  thereon  seven  railways^ 
which  when  completed  were  to  he  called  the 
East  London  Railway,  Section  128 
enameled  that,  "  if  and  while  the  defendants 
are  possessed  under  this  Act  of  amy  lands 
assessed,  or  liable  to  he  assessed,  to  any 
sewers  rate,  consolidated  rate,  poor  rate, 
church  rate  or  other  parochial  or  wardrate^ 
they  shall,  from  time  to  time,  untU  the  ratU 
way  or  the  works  thereof  are  completed  and 
assessed,  or  liable  to  be  assessed,  be  liable 
to  maJce  good  the  deficiency  in  the  assess^ 
msnt  of  such  rates  by  reason  of  those  lands 
being  taken  or  used  for  the  purposes  of  the 
railway  orworks."  The  interpretation  clause 
enacted  that  the  expression  **  the  railways,** 
should  m^an  '*  the  railways,  stations,  works 
and  conveniences,  or  any  or  either  of  them, 
or  any  part  by  this  Act  authorised.**  The 
defendants  took,  for  the  purposes  of  the  Act, 
lands  in  R.  parish  assessed  to  pa/rochial 
rates,  and  completed  thereon  all  thai  portion 
of  railway  No.  1  which  lay  vnthin  R. 
parish,  and  also  the  stations  thereof;  they 
were  constructing,  but  had  not  completed^ 
the  rest  of  railway  No.  1.  This  completed 
portion  they  had  let  to  the  B.  company,  who 
had  opened  it  for  traffic,  and  now  occoupied 
andworkedii.  The  d^endants  had  also  taken 
lands  in  other  parishes,  whereon  they  had 
completed  railway  No.  4,  and  were  con- 
structvng,  but  had  not  completed,  the  ra- 
maining  fwe  railways : — Held,  that  under 
the  12Sth  section  of  the  ahove-m^entionedlocal 
Act,  as  also  the  133rd  section  of  the  Lands 
Clauses  Act,  1845,  railway  companies 
are  only  liable  to  be  assessed  for  parochial 
rates  at  the  original  value  of  the  lands  taken 
by  them  for  the  construction  of  their  lines^ 
so  long  as  they  have  not  svhsUluted  for  the 
buildings  and  assessable  property  which  they 
shall  have  talcen  another  property  capable 
of  assessment^  or  actually  assessed.     When 
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they  ha/ve  done  (his,  cu  hy  compleHng  and 
actwdly  working  a  2me,  or  part  of  a  Une^ 
ivUhin  any  parish,  the  company  can  elaim^ 
and  is  liable  to  he  assessed  in  respect  of  the 
actual  letting  value  of  the  line,  or  part  of  a 
line,  so  completed  a/nd  aciually  worked^ 
whether  it  he  or  he  not  as  valuable  as  the 
assessable  property  for  which  U  is  suhsti' 


Med,  and  wheih&r  (he  whole  of  the  line  of 
railway  authorised  by  their  Act  of  ParUo' 
ment  has  or  has  not  been  completed, 

[For  th6  report  of  the  above  case,  see 
43  Law  J.  Bep.  (n.s.)  M.C.  159.] 


END  OF  TRINITY  TEBM,  1874. 
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ExcHKQXTBB,  ond  M.G.  denotes  that  the  case  is  reported  mi  the  HAOiSTBATn'  Cask.] 


Action— ybr  breach  of  statutory  duty  eausina 
special  damage  to  pUufUiff : protection  of  animcds 
under  Contagious  Diseases  {Animals)  Jet,  1869  ; 
animaU  order,  1871] — ^A  declaration  alleged 
that  defendant  contraeted  with  plaintiff  to  carry 
on  board  his  vessel  plaintiff's  sheep  from  Ham- 
burgh  to  Newcastle,  and  omitted  to  proTide 
any  pens,  battens  or  footholds  for  the  sheep  on 
board  the  vessel,  as  required  by  an  Order  of  the 
Privy  Conncil ;  and  that  by  reason  of  this  omis- 
sion the  sheep  were  washed  overboard  by  the 
sea  and  lost.  The  Order  was  made  nnder  the 
powers  conferred  by  section  76  of  the  Contagions 
Diseases  (Animals)  Act,  1869,  which  imposes 
penalties  for  disobedience : — Held,  that  the  de- 
claration was  bad,  because  the  object  of  the  Act 
and  the  Order  of  the  Privy  Council  was  not  to 
protect  owners  of  animals  from  such  iiguries, 
but  to  prevent  the  introduction  and  spread  of 
contagious  diseases  in  Great  Britain.  Gorris  v. 
8coU,  Ex.,  02 

insurance  sodettfs  rides :  expulsion  of  member 

by  committee  without  hearing  defence :  damage : 
insufficient  allegation  of  fraud]  —  Declaration 
that  plaintiff  was  a  member  of  a  marine 
insurance  association,  and  that  defendants 
were  the  committee  of  the  society,  and  one  of 
the  rules  was  that  they  should  have  entire 
control  of  its  affairs,  and  "That  if  the  com- 
mittee shall  at  any  time  deem  the  conduct 
of  any  member  suspicious,  or  that  such  member 
is  for  any  other  reason  unworthy  of  remaining 
in  this  society,  they  shall  have  ftdl  power  to 
exclude  such  member  by  directing  the  secretary 
to  give  such  member  notice  in  writing  that  the 
committee  have  exdmded  such  member  .... 
and  after  the  giving  of  such  notice  such  member 
shall  be  excluded,  and  have  no  daim  or  be  re- 
sponsible for  or  in  respect  of  anv  loss  or  damage 
happening  after  such  notice ;"  that  plaintiff  was 
entitled  to  receive,  and,  but  for  the  grievances 
thereinafter  mentioned,  would  have  received, 
firom  the  funds  of  the  society  an  indemnity  for 
any  loss  or  damage  to  his  ship  by  the  perils  of 

Niw  SauBS,  i9.^JxDxii  Com,  Law, 


the  sea  during  his  membership.  Breach,  that 
defendants,  well  knowing  the  premises,  but 
wrongfully,  collusively,  and  improperly  con- 
triving to  deprive  plaintiff  of  the  oenefit  of  such 
indenmity  ....  did  wrongfully,  collusively 
and  improperly  expel  plaintiff  from  the  societv, 
on  the  alleged  ground  that  his  conduct  was  (in 
the  terms  of  the  rule)  suspicious,  without  any 
just,  reasonable  or  probable  cause  whatsoever, 
for  such  expulsion,  and  without  giring  him  any 
opportunity  of  being  heard,  and  without  in  £ict 
hearing  the  plaintiff  or  any  person  on  bis  behalf 
in  defence  and  vindication  of  his  conduct.  And 
that  a  few  days  after  the  expulsion  his  ship 
sustained  damage,  and,  but  for  the  expulsion, 
he  would  have  been  entitled  to  recei?e,  and 
would  have  received  a  certain  sum  as  indemnity 
for  the  damage,  and  that  by  reason  of  his  ex- 
pulsion he  had  lost  the  said  sum : — Held,  on  de- 
murrer, that  the  declaration  was  bad;  per 
Km.T.T,  C3.,  and  Ahfelbtt,  B.,  because  as  the 
committee  had  not  heard  the  plaintiff  nor  given 
him  an  opportunity  of  being  neard  before  them 
in  his  own  defence,  their  act  of  expulsion  was 
void,  and  he  remained  still  a  member  of  the 
society,  and  entitled  to  all  his  rights  of  member- 
ship, and,  therefore,  had  not  suflfored  the  damage 
alleged.  Per  Clbasbt,  B.,  because,  even  if  a 
fraudulent  expulsion  would  have  been  action- 
able, there  was  no  allegation  that  the  act  of  the 
defendants  had  been  fraudulently  done.  Per 
Pollock,  B.,  because  the  declaration  omitting 
any  distinct  all^tion  of  fraud,  did  not  shew 
such  a  wrongful  act  as  would  be  actionable 
without  damage,  and  the  expulsion  being  in- 
valid, the  damage  laid  had  not  occurred,  n^ood 
T.  Wbad,  Ex.  153 

—  When  maintainable  for  deceit  See  False 
Representation ;  by  married  woman  for  breach 
of  contract,  or  for  annuity  under  separation 
deed.  See  Husband  and  Wife ;  against  owner 
of  mischievous  animal.  See  Animals ;  against 
surveyor  of  highways.  See  Negligence ;  against 
Railway  Companies.    Sea  Oaznen  by  Railway. 
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Kegb'gence;  againBt  a  livery  stable  keeper.  See 
Negligence.  And  see  Ohurch  and  Clergy.  Gon* 
tract.    IVands,  statute  of.    Lease.    Nuisance. 

— i—  See  Notice  of  Action. 

AsHiBALTT -^  Oonnty  Gout  jurisdiction.  See 
Costs — Purkis  T.  Flower, 

Adtjltsratiok  op  Food — Green  tea  painted  or 
fSeused  witii  Prussian  blue.  Practice  in  commerce 
of  adulterating  tea.  Boberis  y.  Egerton  (M.C., 
135),  Q.B.,  282 

"— —  Sale  of  article  as  an 'admixture.  Pope  v. 
TsarU  (M.C..  129),  C.P.,  282 

AoxMT.    See  Principal  and  Agent 

Alb  AMD  BxBB  Housb.    See  Licensing  Act. 

AjaNDXsNT— of  daim  in  declaration.  See  Frauds, 
Statute  oi—Knovolman  v.  Bluett 

— i—  of  list  of  objections.  See  Municipal  Elec- 
tion. 

AimcALS — Cruelty.  Baiting  rabbits.  Using  a 
"place"  for  the  "baiting'*  of  animals.  Pitts 
V.  Millar  (M.C.,  96),  Q.B.,  104 

Power  to  order  dangerous  dog  to  be  des- 
troyed. Pickering  v.  Marsh  (M.C.,  143),  Q.B., 
227 

-^—  scienter:  complaint  to  servant:  knowledge 
of  servant  the  knowledge  of  master]  —  In  an 
action  against  a  publican  for  knowingly  keep- 
ing a  ferocious  dog,  a  witness  deposed  that^ 
baying  been  attacked  by  the  dog  at  a  preyious 
time,  he  complained  to  the  barmen,  who  were 
serying  the  defendant's  customers.  Another 
witness  also  proyed  that,  haying  been  attacked 
on  a  different  occasion  by  the  dog,  he  likewise 
complained  to  the  barmen.  At  the  trial  the 
plaintiff  was  nonsuited,  on  the  ground  that  the 
foregoing  circumstances  did  not  amount  to 
knowledge  in  the  defendant  of  the  dog^s  fero- 
city:— Held  (per  Lobd  Colbbidob,  C.J.,  and 
Keatiko,  J.,  disseniiente  Bbbtt,  J.),  that  as 
the  complaints  had  been  made  to  persons  who, 
in  the  defendant's  absence,  were  managing  his 
business,  there  was  prima  facie  eyidence  of 
knowledge  in  the  defendant  of  the  dog's  fero- 
city, and  that  the  nonsuit  must  be  set  aside.  Ap- 
plebee  y.  Percy^  C.P.,  366 

—  effect  of  order  under  Contagious  Diseases 
Act.    See  Action. 

ANNinTT — Grant  of  not  under  seal.  See  Corpora- 
tion. 

Apvbul— from  county  court :  time  for  oiving  se- 
curity] — Notice  of  appeal  from  the  oecision  of 
a  County  Court  was  duly  giyen,  and  the  re- 


gistrar fixed  a  day  for  the  execution  of  the  bond 
by  the  appellants  and  the  sureties.  Upon  the 
appointed  day  two  of  the  three  appellanta  at- 
tended before  the  registrar,  but  tine  suretiea 
were  not  present,  nor  had  the  bond  been  pre- 
pared. The  bond  was  subsequentiy  prepared, 
and  was  executed  by  all  the  necessary  parties 
but  one,  six  days  after  the  day  originally  fixed, 
and  by  that  one  seyen  days  after  that  day. 
The  respondent  neyer  waiyed  the  delay  in  the 
execution  of  the  bond : — Hdd^  that  the  requisite 
security  had  not  been  giyen  by  the  appellants  in 
due  time,  and  that  the  appeal  could  not  be  heard 
by  this  Court    Dowdeswdl  y.  Francis,  C  J*.,  248 

—  &om  justices.    Power  tx>  order  justices  to 
pay  costs.   R,  y.  QoodaU  (M.C.,  119),  Q.B.,  144. 

—  under  Common  Law  Procedure  Act    See 
Bond. 

AFPKBivncB.    See  Custom. 

ABBrrB4TioN — enlarging  time  for  making  award 
beyond  the  time  prescribed  by  the  subnnssion]— 
An  agreement  of  reference  proyided  that  the 
arbitrator  should  make  his  award  on  or  before 
a  day  specified,  or  on  or  before  any  other  day 
**  not  exceeding  three  months  from  the  date  of 
the  agreement,  to  which  the  arbitrator  should, 
by  endorsement  on  the  agreement,  from  time 
to  time  enlarge  the  time  for  making  the  award. 
On  a  day  exceeding  three  months  from  the  date 
of  the  agreement,  a  Judge's  order  was  obtained 
enlarging  the  time  for  making  the  award  two 
mon^ : — Held,  that  upon  the  true  construction 
of  the  Common  Law  Procedure  Act,  1854,  s.  15, 
the  Judge  had  power  to  enlarge  the  time,  not- 
withstanding the  limit  fixed  by  the  parties. 
Re  Denton,  Q.B.,  41 

— —  When  reference  to  arbitration  a  condition 
precedent    See  Contract — Dawson  y.  FizgeraJd, 

•— —  rtference  under  Lands  Clauses  Consolidaiion 
Act,  1854:  power  of  umpire  to  state  special 
case] — An  umpire  appointed  to  ascertain  the 
amount  of  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845,  has  no  right 
to  state  a  special  case  for  the  opinion  of  a 
superior  Court ;  and  if  by  consent  of  the  parties 
the  time  for  making  the  award  be  extended 
and  power  to  sit  with  the  arbitnton  be  con- 
ferred upon  the  umpire,  a  reference  under  the 
foregoing  statute  will  not  become  a  reference 
by  consent  within  the  meaning  of  the  Common 
Law  Procedure  Act,  1854,  s.  5.  Rhodes  y.  The 
Airedale  Drainage  Commissioners,  C.P.,  323 

—  A  yaluer  not  an  arbitrator,  and  liable  for 
negligence.  See  Negligence— 2^rfi^  y.  Goul- 
den, 

—  a  condition  precedent  to  right  to  recorer. 
See  Contract — Dawson  y.  Figgerald, 

Abticlid  Olbbx.    See  Attorney. 
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AsaaxmsKT—of  fuiure  or  oowUnffeni  debt :  tub- 
stituUd  contract :  payment  to  aeeignee  of  original 
creditor] — The  assignment  for  a  valuable  con- 
sideration  of  a  fature  or  continent  debt  is 
e£Ebctaal  to  pass  the  property  therein ;  and  when 
the  debt  comes  into  existence,  it  is  payable  to 
the  assignee  'of  the  original  creditor.  Percy  t. 
Oemenis,  CJ".,  155 

L.  requested  plaintiff  to  supply  him  with  vine, 
which  he  intended  to  sell  to  M.,  and  it  was 
agreed  between  L.,  M.  and  plaintiff  for  a 
valuable  consideration  given  by  plaintiff  to  L., 
that  if  M.  accepted  the  wine,  the  price  of  it 
should  be  paid  to  plaintiff  instead  of  L.  The  ■ 
agreement  was  made  in  December,  1873,  and 
plaintiff  accordingly  supplied  the  wine,  which 
was  delivered  to  M.,  and  accepted  by  him  in 
January,  1874  i-^Heldt  that  although  the  debt 
did  not  exist  at  the  time  when  the  agreement 
was  made,  the  property  in  the  debt  vested  in 
pljunti£^  and  that  upon  the  acceptance  of  the 
wine  by  M.  the  price  thereof  became  payable  to 
plaintiff  instead  of  to  L.    Ibid. 

Attachxbkt.    See  Witness. 

Attachhext  of  Debt — ^Effect  of  Gamishee  Order. 
See  Bankruptcy. 

Attobkbt — service  under  articles:  absence  from 
iU-health] — An  articled  clerk,  who  had  served 
nnder  his  articles  for  three  of  the  term  of  five 
years,  was  then  absent  from  illness  for  eleven 
months,  but  on  his  return  served  to  the  end  of 
the  term  of  his  articles,  and  passed  his  final 
examination: — Held,  that  an  application  for 
his  admission  as  though  he  had  served  the  full 
term  of  five  years  could  not  be  granted,  but  that 
he  might  be  allowed  to  complete  his  term  by 
serving  for  a  further  period  of  eleven  months. 
Ex  parte  Moses,  Q.B.,  13 

■  articled  clerk  :  service :  office  or  employment] 
— The  appointment  as  clerk  to  a  vestry  is 
both  an  office  and  an  employment  within  23 
&  24  Vict  c.  127.  s.  10;  and  therefore  the 
service  of  a  clerk  under  articles  to  an  attorney 
is  insufficient,  when  the  clerk  also  holds  the 
appointment  of  clerk  to  a  vestry.  Ex  parte 
GrevOle,  C.P.,  58 

—  See  Discovery. 

Attction — liability  of  auctioneer  for  not  making 
binding  contract  with  purchaser.  See  Frauds, 
Statute  of— Peirce  v.  Corf 

'Bail — in  Error.    See  Bond. 

Bailks — for  hire.  See  Negligence — Scarle  v. 
Laverick. 

Banksb  akd  Baxuno  Company — misrepresenta- 
tion bv  manager:  credit  of  customer:  writing 
signed  by  the  party  to  be  charged] — At  the  re- 

X^sw  SsBiEs,  43.— IicDBz,  Com,  Law, 


onest  of  plainti£t  a  enstomer,  the  fluiiager  of  the 
S.  &  H.  Bank,  wrote  to  the  manager  of  the  C. 
branch  of  the  G.  Banking  Company,  of  which 
one  of  the  defendants  was  public  officer,  "  I 
shall  be  much  obliged  by  the  favour  of  your 
opinion,  in  confidence,  of  the  respectability  and 
standing  of  B.,  and  whether  you  consider  him 
responsible  to  the  extent  of  50,000^.**  Defendant, 
Gt)ddard,  who  was  the  mana^of  the  C.  branch, 
wrote  in  answer,  ''I  am  in  receipt  of  your 
favour  of  the  8th  instant,  and  beg  to  say  in 
reply  that  R.  is  the  lord  of  the  manor  of  Charlton 
Kings,  near  this  town,  with  a  rent  roll,  I  am 
told,  of  over  7,000^.  per  annum,  the  receipt  of 
which  is  in  his  own  hands,  and  has  lai^  expec- 
tancies, and  I  do  not  believe  he  would  incur  the 
liability  you  name  unless  he  was  certain  to 
meet  the  engagement"  Signed,  J.  B.  Ooddard, 
manager.  The  representation  contained  in  the 
last-mentioned  letter  was  false  to  the  knowledge 
of  Coddard,  who,  in  writing  it,  acted  within  the 
scope  of  his  authority  as  manager  to  answer 
Bucn  enquiries,  but  without  making  any  com- 
munication to  the  directors  or  other  officers  of 
the  company : — HeUd,  reversing  the  judgment  of 
the  Court  of  Queen's  Bench,  that  the  ^nk  was 
not  liable  in  respect  of  the  misrepresentation, 
inasmuch  as  under  9  Geo.  4.  c.  14.  s.  6,  it  is 
necessary  that  the  representation  as  to  credit, 
&C.,  should  "  be  made  in  writing  signed  by  tlie 
party  to  be  charged  therewith;**  and  inasmuch 
as  there  was  no  signature  by  the  bank.  But 
held,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  Goddard  was  liable.  Swift 
V.  Jewesbury  (Ex.  Ch.),  Q.B.,  56 

—  foreign  cheque:  presentment] — Defendant, 
on  27th  of  January,  gave  to  plaintiff,  in 
payment  of  a  debt,  a  cheque  drawn  upon  a 
Jersey  bank.  On  the  28th  plaintiff  paid  it  in 
to  his  bankers  in  London,  who,  as  is  customary 
with  English  bankers,  sent  it  to  Jersey,  where  it 
was  received  by  the  bankers  on  the  29th,  on 
which  day  defendant  had  funds  in  their  hands* 
Ko  notice  was  taken  by  them  of  a  request  for 
payment  sent  with  the  cheque.  Plaintiff*s 
bankers  had  not  any  agent  in  Jersey.  Th(^ 
applied  again  for  the  cheque  or  the  amount 
thereof  on  the  6th  of  February.  In  answer  to 
this  application  the  cheque  was  sent  back  to 
them  with  the  words  "  refer  to  drawer"  written 
upon  it  The  Jersey  bank  had  stopped  pay- 
ment on  the  1st  of  Februaiy : — Held,  that  there 
had  been  a  good  presentment  of  the  cheque, 
that  there  had  been  no  laches  on  the  part  of 
the  plaintiff  or  his  bankers,  and  that  the  receipt 
of  the  cheque  bv  the  plaintiff  did  not  amount  to 
payment  of  the  amount  due.  Heyujood  v. 
Pickering,  Q.B.,  145 

—  cheque  payable  to  order:  forged  endoreC" 
ment :  money  had  and  received] — Though  the 
banker  on  -whom  a  cheque  is  drawn  which  is 
payable  to  order,  is  protected  by  16  &  17  Vict  c. 
59.  s.  19,  from  proving  it  to  be  endorsed  by  the 
person  to  whose  oiibr  it  is  made  payable,  if  it 
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'  purports  to  be  so  6ndot864f  yet  &  third  person 
■  who  cashes  such  cheque  is  not  so  protected,  and 
if  the  endorsement  of  the  name  of  the  payee  to 
whose  order  it  was  made  payable  be  a  forgery, 
such  third  person  will  be  liable  to  refund  to  the 
drawer  the  money  he  received  on  the  cheque 
when  it  was  honoured  by  the  banker  on  whom 
it  was  drawn.     Offden  v.  Benaa^  CP.,  259 

BAiiKBTTFrcT — securtd  credttor:  garnishee  order: 
bUl  of  saU]— On  the  20th  of  April,  1870,  E. 
obtained  a  judgment  against  B.  for  45/.  15^.  lOd, 
On  the  22nd  of  the  same  month  he  obtained  a 
garnishee  order  served  on  the  23rd,  attaching  a 
debt  due  from  R.  to  B.  of  55/.  The  order  was 
made  absolute  on  the  2nd  of  May,  and  the 
usual  order  made  to  levy  as  much  as  was  suffi- 
cient to  satisfy  the  judgment  debt,  and  hfi.fa. 
was  delivered  to  the  sherifil  B.  was  a^'udicated 
banlcrupt  on  the  8rd  of  May.  The  sheriff  seized 
certain  goods  as  the  goods  of  R.  on  the  4th  of 
May,  but  they  were  on  the  11th  claimed  by  the 
trustee  of  B.,  and,  upon  an  interpleader,  the 
goods  were  sold  and  31/.  paid  into  Court.  On 
tiie  21st  of  May,  1869,  R.  had  executed  a  bill 
of  sale  to  B.  of  the  same  goods  to  secure  the  re- 
payment of  a  loan  of  147/.  The  bill  of  sale 
was  registered  and  the  ^;oods  remained  in  the 
house  of  R.  By  the  bill  of  sale  B.  had  the 
right  in  case  R.  failed  in  payment  of  certain 
instalments  to  enter  and  seize  the  goods  and 
either  hold  them  or  sell  them,  repaying  himself 
and  paying  the  balance,  if  any,  to  R.  On  the 
22nd  of  April,  1870,  the  d^  on  which  the 
garnishee  order  was  made,  d.  instructed  an 
auctioneer  to  seize  the  goods  and  soil  them  in 
order  to  repay  the  sum  then  due,  that  is,  55/. 
This  was  done.  On  the  26th  of  April,  when 
neither  the  auctioneer  nor  B.  had  any  notice 
of  the  attachment,  the  former  advanced  to  the 
latter  50/.,  and  was  authorised  to  retain  it  out 
of  the  proceeds  of  the  intended  sale.  On  the 
30th  the  goods  were  advertised  for  sale  on  the 

•  2nd  of  May,  as  being  the  goods  of  R.,  sold 
under  a  bill  of  sale,  and  on  the  same  day  the 
auctioneer  received  notice  of  the  attachment. 
The  sale  did  not  take  place  owing  to  R.  ob- 
taining an  interim  injunction  to  restrain  the 
sale,  and  on  the  4th  of  May  the  sheriff  seized 
the  goods : — Held,  that  the  garnishee  order  con- 
stituted E.  a  creditor  holding  security  on  the 

-  property  of  the  bankrupt  within  section  12  of  the 
Bankruptcy  Act,  1869,  and  a  charge  on  a  part  of 
the  estate  of  B.  within  section  16,  sub-section  5. 
Emanuel  v.  Bridger,  Q.B.,  96 

Hdd,  also,  that  the  auctioneer  was  entitled  to 
9/.   4«.  2d.,  and  that  £.  was  entitled  to  the 

•  rest.    Ibid. 

Held,  also,  that  the  Bills  of  Sale  Act  did  not 
apply,  inasmuch  as  the  acts  of  the  auctioneer 
were  sufficient  to  take  the  goods  out  of  tho  pos- 
session of  R.  at  the  time  of  the  seizure,     ^bid. 

*^-^  jurisdiction  of  County  Court  to  restrain  pro- 
eeedings  in  the  Admiralty  Court"] — H.,  who  was 
a  debtor  to  the  estate  of  C,  a  bankrupt,  seized 


in  the  Viee- Admiralty  Conrt  at  8iem  Leone,  a 
vessel  which  formed  part  of  the  bankrupt's 
estate,  for  a  debt  claimed  to  be  due  to  htm  for 
necessaries  supplied  to  such  ship,  and  there- 
upon the  trustee  in  bankruptcy  of  C.  obtained 
an  interim  injunction  from  the  County  Court  of 
Manchester,  in  which  C.'s  bankruptcy  proceed- 
ings had  been  instituted,  to  restrain  H.  from 
prosecuting  his  suit  in  the  Vice-Admiralty 
Court  at  Sierra  Leone,  and  pending  the  con- 
tinuance of  such  iijunction,  issues  were  directed 
by  the  Judge  of  such  County  Court  to  be  tried 
before  him,  as  to  whether  H.  had  a  lien  on  such 
ship  for  necessaries.  Upon  an  application  by 
H.  for  a  prohibition  to  prohibit  such  County 
Court  proceeding, — Heti,  that  the  County 
Court  Judge  had  jurisdiction  under  section  72 
of  the  Bankruptcy  Act,  1869  (32  &  83  Vict,  c 
71),  to  grant  the  injunction  and  to  try  such 
issues,  if  he  deemed  it  expedient  to  do  so  for 
the  purpose  of  doing  complete  justice  or  making 
a  complete  distribution  of  the  bankrupt's  pro- 
perty, and  that  if  such  Court  was  improperly 
exercising  its  jurisdiction  in  tho  matter,  the 
remedy  of  H.  was  by  appeal  to  the  Conrt  of 
Appeal  in  Bankruptcy.  HaUiday  y.  Harris, 
C.P.,  850 

— -—  Order  of  Discharge.  See  Debtor  and  Cre- 
ditor— Megratk  y.  Gray, 

Babon  and  FsacB.    See  Husband  and  Wife. 

Bastardy — Connection  between  parents  in  Ire- 
land and  birth  of  child  in  iSigland«  Order 
valid.  Hampton  y.  Richard  (M.C.,  133), 
Q.B.,  214 

Bill  of  Exchakob.    See  Prohibition. 

Bill  op  IjKDVxq— exception  of  thieves,  barratry  of 
master  and  mariners,  and  damage  to  good*]— 
Plaint iffis  shipped  diamonds  on  board  defend- 
ants* vessel  under  bills  of  lading,  containing  the 
exceptions  '*  thieves,  barratry  of   master  and 

mariners The  shipowner  is  not  to  be 

liable  for  any  damage  to  any  goods  which  is 
capable  of  being  covered  by  insurance.**  One 
box  of  the  diamonds  was  stolen  during  the 
voyage;  but  there  was  no  evidence  to  shew 
whether  it  was  stolen  by  one  of  the  crew,  or  by 
a  passenger,  or  by  some  person  frx>m  the  shore 
after  the  vessel*s  arrival  in  port : — Held,  first, 
that  the  term  "  thieves  **  in  the  exception  applied 
to  strangers,  and  not  to  persons  belonging  to  the 
vessel ;  secondly,  that  assuming  theft  by  one  of 
the  crew  to  be  "  barratry,"  the  defendants  must 
bring  the  case  within  the  exception  by  positive 
proof,  which  they  had  failed  to  do ;  thirdly,  that 
the  words  '*  damage  to  any  goods'*  were  confined 
to  cases  where  the  goods  receive  damage  from 
a  peril  insured  against,  but  not  to  eases  where 
there  has  been  not  damage  to  the  goods  but  a 
total  abstraction  of  them.  Taylor  y.  The  lAver^ 
pool  and  Great  Western  8tmm  Cb.,  0.B,  295 
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— .  deliver jf  qfaoode :  eustom  of  port  qf  delivery] 
— ^Plaintiffi  snipped  seyeral  l^es  on  board  &- 
fondant's  steam  vessel  at  Calcutta,  under  a  bill 
of  lading,  by  which  the  goods  were  to  be  de- 
livered to  plaintiff  or  their  assigns  at  the  port 
of  London,  the  bill  of  lading  containing  the 
terms  that  the  goods  were  '*  to  be  delivered  in 
the  like  good  order  and  condition  from  the 
ship's  deck  where  the  ship's  responsibility  shall 
cease."  The  custom  of  the  port  of  London  was 
proved  to  be  for  steamers  coming  from  a  foreign 
port  to  discharge  their  cargo  on  a  quay  of  one 
of  the  docks,  and  for  the  Dock  Company  to 
afterwards  put  the  goods  into  the  lighters  of  the 
consignees  free  of  charge,  if  the  consignees  send 
for  them  within  a  certain  limited  time,  but  if 
they  send  after  that  time  the  consignees  have  to 
pay  the  dock  charges.  Defendant's  vessel  duly 
arrived  with  plaintiff'  goods  at  the  port  of 
London,  and  according  to  the  custom  landed 
the  goods  on  one  of  the  quays  W  the  Victoria 
Dock,  and  the  dock  company  loaded  plaintiffii' 
lighter.  It  was  proved  that  although  all  the 
plaintiff'  bales  were  landed  on  the  quay  one  of 
them  was  lost  and  was  never  put  into  plaintiffs' 
lighter : — Held,  that  by  the  terms  of  the  bill  of 
lading  defendant's  liability  ceased  when  the 
goods  left  the  ship's  deck,  and  that  he  was 
Uierefore  not  liable  for  the  non-deliveiy  of  the 
missing  bale.    PetrococMno  y.  Bott,  C.P.)  214 

See  Freight, 

Bill  of  Sale — successive  bills  of  which  last  alone 
registered] — E.  &  W.  were  engaged  in  a  specu- 
lation and  E.  had  agreed  that  Uie  plaintiff  should 
receive  a  share  of  the  profit  which  should  accrue 
to  him.  £.  advanced  a  sum  of  money,  and  as 
W.  was  unable  to  repay  it  when  it  became  duo, 
it  was  agreed  between  E.,  W.  and  the  plaintiff, 
that  a  bill  of  sale  should  be  given  to  the  plain- 
tiff of  certain  furniture  in  a  house  occupied  by 
W.  It  was  at  the  same  time  agreed  between 
the  three  parties  that  the  bill  of  sale  was  to  be 
kept  renewed  for  twelve  months,  and  that  neither 
it  nor  the  renewals  were  to  be  registered  during 
that  period  unless  W.  should  get  into  difOcidties 
in  the  meantime.  In  pursuance  of  such  agree- 
ment a  bill  of  sale,  dated  the  8th  of  March,  1872, 
was  executed  by  W.  On  the  27th  of  March, 
1872,  a  fresh  bill  was  executed  in  pursuance  of 
the  agreement,  but  the  first  bill  of  sale  remained 
in  the  possession  of  the  plaintiff.  Another  fresh 
bill  was  registered  on  the  16th  of  April,  1872, 
and  the  plaintiff  having  learnt  that  W.  was  in 
difOculties,  took  possession  under  it  on  the  20th 
of  April : — Held  (Cleasby,  B.,  dvhitatUe\  af&rm- 
ing  the  judgment  of  the  Court  of  Queen's  Bench, 
that  the  plaintiff  was  entitled  as  against  an 
execution  creditor  who  seized  on  the  24th. 
Bamsden  v.  Lupton  (Ex.  Ch.),  Q.B.,  17 

—  See  Bankruptcy. 

Bomb — by  defendant  to  pay  sum  recovered  if 
detemmation  qf  action  in  plainiiff^s  favour: 


notice  of  appeal  but  no  ^it/J^PlainUfT  ob- 
tained  a  verdict  in  an  action  against  K, 
who  then,  in  consideration  of  a  stay  of 
proceedings  imtil  the  following  torm,  exe- 
cuted a  bond,  the  condition  of  which  was, 
that  if  the  determination  of  the  action  should 
be  in  favour  of  plaintiff,  and  E.  should  pay  the 
amount  for  which  the  verdict  was  given,  the 
bond  should  be  void.  A  rule  to  set  aside  the 
verdict  upon  a  point  reserved  at  the  trial  was 
afterwards  dischaiged,  and  E.  gave  notice  of 
appeal  under  section  37  of  the  Common  Law 
Procedure  Act,  1864,  but,  no  bail  having  been 
put  in  under  section  38,  and  more  than  two 
years  having  passed  without  any  stop  being 
taken  to  prosecuto  the  appeal,  plaintiff  brought 
an  action  on  the  bond : — Held,  that  the  time  for 
putting  in  bail  having  elapsed,  and  no  bail 
having  been  put  in,  the  action  against  E.  must 
be  considered  as  determined  in  favour  of  plain- 
tiff, and  that  the  bond  might  therefore  be  en- 
forced.   Bumdby  v.  Earle,  Q.B.,  209 

Bbibbrt  AMD  CoBBUPT  PRACTICES.    See  Municipal 
Election.    Parliament. 

Cabbiebs  bt  Railway — common  carriers :  loss  of 
goods  of  value  exceeding  10/.  by  felony  of  ser' 
vant :  evidence] — In  an  action  against  a  railway 
company  for  the  loss  of  a  parcel  of  money  above 
the  value  of  10/.,  the  issue  being  whether  the 
loss  was  occasioned  by  the  felonious  act  of  one 
of  the  company's  servants,  who  had  absconded 
at  the  time  of  the  parcel  being  missed,  it  is 
allowable  to  call  a  police  of&cer  to  prove  instmo* 
tions  which  he  received  from  the  station  master 
tonding  to  shew  that  he,  the  station  master,  had 
suspicions  that  the  servant  had  stolen  the  pazoeL 
The  Kirkstatt  Brewery  Company  (/m.)  v.  The 
Fumess  Bail.  Co.,  Q.B.,  142 

—  loss  of  goods  by  felony  of  servants :  evi- 
dence: carriers  act,  1  Will,  4.  o,  68.  s,  1] — 
To  support  a  replication  imder  the  Camera 
Act  (1  Will.  4.  c.  68.  B.  1)  of  loss  bjr  the 
felonious  acts  of  defendants'  servants,  it  is  not 
necessary  to  give  such  an  amount  of  evidence 
as  would  be  required  to  justify  a  Judge 
in  leaving  it  to  the  jury  upon  an  indictment 
for  felony,  because  in  the  civil  action  the  ser- 
vants have  an  opportunity  of  being  witnesses 
for  the  defence,  and  of  clearing  themselves 
from  imputation;  nor  is  it  necessary  for  the 
plaintiff  to  charge  anv  one  individual  servant 
with  the  theft.  Vaughton  v.  The  London  and 
North  Western  Bail,  Co.,  Ex.,  76 

.~^^**jparcel  or  package"  within  carriers  act] 
— Pictures  were  laid  upon  one  another  without 
any  covering  or  tie  in  the  owner's  waggon, 
which  had  sides  but  no  top ;  and  the  waggon 
was  delivered  to  a  railway  company,  and  placed 
by  their  servants  on  one  of  their  trucks  for 
carriage  by  the  railway : — Held,  that  the  pic- 
tures were  **  contained  in  a  parcel  or  package" 
within  the  meaning  of  section  1  of  i  WilL  4.  c. 
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68,  BO  as  to  give  the  company  the  protection 
of  that  statute.  JVhaite  y.  The  Lancashire  and 
Yorkshire  Bail.  Co.,  Ex.,  47 

Carriebs  by  Railway  (continued) — authority  to 
incur  reasonable  and  necessary  expenses  for 
owner  of  goods] — When  carriers  by  land  have 
carried  goods  to  their  destination,  in  pursuance 
of  a  contract  with  one  who  is  both  consignor 
and  consignee,  and  through  his  default  the  goods 
are  left  in  the  carriers*  hands,  they  are  bound  to 
take  reasonable  measures  for  the  preservation  of 
the  goods,  and  can  recover  from  him  payments 
they  have  made  on  account  of  expenses  so  in- 
curred. The  Great  Northern  Hail,  Co,  v. 
SuHiffield,  Ex.,  89 

•»— —  Liability  for  negligence.    See  Negligence. 

.Cabbiebs  by  yfATWL—lightemuin:  liability  of 
as  a  common  carrier] — One  who  exorcises  the 
ordinary  employment  of  a  lighterman  by  carry- 
ing goods  in  his  flats  for  reward,  although  not 
bound  as  a  common  carrier  to  receive  the  goods 
of  all  comers  indifibrently,  nevertheless  incurs 
the  liability  of  a  common  carrier  for  the  safety 
of  goods  carried  by  him.  Liver  Alkali  Co, 
(Lim.)  V.  Johnson  (Ex.  Ch.),  Ex.,  216 

*—  Statutoiy  duty.    See  Action. 
Cebtiobabi.    See  Costs.    Trial  at  Bar. 
Chabxty.    See  OoDtract — Bolton  y.  Maddan, 

Chabtbb-Pabty — unfitness  of  ship :  refusal  to  load] 
— ^Where  the  charterer  of  a  specified  ship  was  en- 
titled imder  the  charter-party  to  ship  wet  sugar, 
and  provided  a  reasonable  cargo  of  that  com- 
modity, but  the  ship,  in  consequence  of  her 
pumps  not  being  able  to  meet  the  requirements 
of  such  cargo,  was  not  reasonably  fit  to  carry  it, 
and  the  defect  as  to  the  pumps  could  orI^  have 
been  remedied  after  such  a  lapse  of  time  as 
would  have  frustrated  the  object  of  the  ven- 
ture,— Held  (afi^rming  the  judgment  of  the 
Court  of  Common  Pleas,  41  Law  J.  Rep.  (n.s.) 
C.P.  180),  that  the  charterer  was  entitled  to 
refuse  to  ship  the  cargo,  and  to  recover  damages 
for  the  imfitness  of  the  ship.  Richardson  v. 
Stanton  ;  and  Stanton  y.  Richardson,  C.P.,  230 

.  voyage  to  port  of  loading :  exemption  from 
liability  by  perils  of  the  seas :  conduct  of  cap- 
tain :  meaning  of  **  forthwith  "] — By  a  charter- 
party  dated  the  28th  of  December,  the  plaintiflTs 
ship  was  to  "  forthwith  "  proceed  from  England 
to  fi.,  an  island  in  the  West  Indies,  and  having 
there  loaded  a  cargo  of  sugar  for  the  defendants, 
to  return  to  England.  The  vessel  was  to  be 
allowed  to  take  an  outward  cargo  of  coals  to 
specified  places,  and  the  charty-party  contained 
a  clause  excusing  the  performance  thereof  if  it 
could  not  be  complied  with,  owing  to  perils  of 
.  the  seas.  Delay  on  her  vojrage  outwards  was 
-  occasioned  by  unfavourable  winds,  and  she  was 
injured  by  a  collision  with  a  steamer,  which 


rendered  neceflsair  further  repairs.  She  finally 
sailed  for  R.  on  the  9th  of  March,  and  reached 
R.  on  the  26th  of  May.  Having  there  dis- 
charged the  cargo  of  coals,  she  started  on  the 
1st  of  Jxdy,  and  reached  B.  on  the  28th  of 
July,  too  late  for  the  season  for  exporting  sugar 
from  B.  The  defendant's  agent  offered  to  pro- 
vide a  cargo  of  sugar  if  plaintiff's  vessel  would 
go  under  protest  to  V.,  an  island  ninety  miles 
off.  The  captain  refused  this  offer,  and  re- 
mained at  B.,  insisting  upon  the  performance  of 
the  charter-party  by  the  defendants'  agent. 
Plaintiff  having  sued  for  a  breach  of  the 
charter-party  in  refusing  to  load  a  cargo  at  B., 
the  Judge  at  the  trial  directed  the  jury  that,  if 
the  vessel  sailed  without  unreasonable  delay, 
she  proceeded  "  forthwith  "  within  the  meaning 
of  tne  charter-party ;  that  the  clause  excusing 
performance  thereof,  on  the  ground  of  perils  of 
the  seas,  applied  to  the  preliminary  yoyage  to 
R.,  and  that  the  captain  might  reasonably  think 
that,  if  he  shipped  a  cargo  elsewhere  tmn  at 
B.,  he  might  put  an  end  to  the  original  charter- 
party  : — HM,2L  right  direction.  Hudson  v.  UiU, 
C.P.,  273 

—^- See  Demurrage. 

Chbqub— Porged  indorsement.  See  Banker  and 
Banking  Company. 

Chubch  and  Clbboy — riaht  to  fees  for  burial 
within  the  church :  Jurisdiction  of  courts  of  com- 
mon  law] — A  parson  having  the  freehold  <^  the 
body  of  the  church  may  contract  for  a  money 
consideration  to  permit  the  burial  of  a  non- 
parishioner  therein,  and  may  sue  upon  such  con- 
tract in  a  Court  of  law.  KevtUe  y.  Bridger, 
Ex.,  147 

Cnr  OP  London  Coubt — judges  order  to  try 
action  in  ii^erioreourt] — ^A  document  purporting 
to  be  the  order  of  a  Judge  at  chambers  for  the 
removal  of  a  cause  for  trial  in  a  County  Court, 
and  stamped  with  the  Judge's  signature  accord- 
ing to  the  usual  practice,  is  binding  upon  the 
County  Court  Judge,  and  he  cannot  enquire  into 
the  circumstances  under  which  it  was  made. 
Blades  y.  Lawrence,  Q.B.,  133 

Upon  hearing  a  rule  under  19  &  20  Vict.  c. 
108.  s.  43,  calling  upon  the  Judge  of  the  City 
of  London  Court  to  shew  cause  why  he  should 
not  hear  and  determine  the  case  which  had  been 
ordered  to  be  tried  in  the  Court  under  the  County 
Courts  Act,  1867,  30  &  SI  Vict.  c.  142.  s.  7,  it 
appeared  that  on  the  day  fixed  for  the  hearing 
of  the  case,  the  Judge  of  the  City  of  London 
Court  asked  to  see  the  order  transferring  the 
cause,|and,  finding  that  the  order  had  been  made 
by  the  master  and  afterwards  stamped  by  the 
Judge'9  clerk  at  chambers  with  the  signature 
'*  0.  Honyman,"  he  declined  to  hear  the  case, 
stating  that  he  had  made  a  rule  of  practice  by 
which,  before  such  a  case  could  be  heard,  proof 
must  have  been  given  that  ^e  order  was  made 

.   by  the  Judge  of  the  Superior  Court: — Beld 
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first,  that  the  Jndge  of  the  City  of  London 
Court  was  wholly  nnjustified  in  the  course  which 
he  took,  as  he  had  no  right  to  enquire  into  the 
Talidity  of  the  order  of  the  Judge  of  a  Superior 
Court,  suoh  order  being  on  the  face  of  it  pro- 
perly authenticated ;  secondly,  that  the  pro- 
ceeding by  rule  as  provided  by  10  &  20  Vict. 
c.  108.  s.  43,  applied  to  the  Judge  of  the  City 
of  London  Court.    Ibid. 

■        See  Prohibition. 

CoJOiON— ;po«r  cause  de  vicinage:  cattle  damage 
feasant:  distress] — If  cattle  which  are  levant 
and  couchant  upon  a  common  stray  on  to 
another,  there  being  no  inclosure,  a  commoner 
upon  the  latter  common  has  no  right  to  distrain 
them ;  he  has  no  right  to  take  the  law  into  his 
hands,  the  cattle  being  upon  the  common  under 
some  colour  of  right.     Ckipe  y.  Scott^  Q.B.,  65 

Company — liabiliti/  of  trantferree  of  shares  on 
implied  contract  to  indemnify  transferror  against 
loss  on  the  shares] — On  the  4th  of  September, 
1865,  plaintiff  sold  to  defendant  twenty  shares 
in  a  joint-stock  company.  On  the  8th  he  exe- 
cuted a  transfer  to  defendant,  who  paid  the 

'  purchase-money  and  caused  the  transfer  to  be 
registered  by  the  company  on  the  4th  of  Decem- 
ber. On  the  20th  of  March,  1866,  defendai^t 
transferred  the  shares  to  M.  On  the  18th  of 
April,  1866,  the  company  stopped  payment., "and 
on  the  8th  of  May,  1866,  was  ordered  to  be 
wound  up.  On  the  24th  of  July,  1866,  M.  was 
placed  on  the  A.  list  of  contributories,  being  the 
list  of  existing  members.  On  the  30th  of 
October,  1866,  M.  executed  a  deed  of  inspector- 
ship. An  order  was  made  upon  M.  to  pay  a 
call  of  40/.  a  share,  but  he  did  not  pay,  and  the 
liquidators  failed  to  get  any  payment  out  of  his 
estate.  On  the  6th  of  December,  1867,  the 
plaintiff  and  defendant  were  placed,  in  respect 
of  the  same  shares,  on  the  B.  list  of  contnbu- 
tories,  being  the  list  of  past  members.  On  the 
27th  of  December,  1866,  defendant  executed  a 
deed  of  inspectorship  under  section  192  of  the 
Bankruptcy  Act,  1861,  which  was  registered  on 
the  29th  of  December,  1867.  On  the  20th  of 
March,  1869,  the  Court  ordered  defendant  to 
pay  a  call  of  40/.  a  share,  which  he  did  not  do, 
and  on  the  10th  of  May  plaintiff,  in  pursuance 
of  an  agreement  of  compromise  made  between 
iiimself  and  the  official  liquidator,  paid  the  sum 
of  15/.  per  share  in  respect  of  the  twenty  shares 
sold  by  him  to  defendant.  The  official  liqui- 
dator proved  under  both  deeds  of  inspector- 
ship : — Heldt  affirming  the  judgment  of  the 
Court  below  (42  Law  J.  Rep.  (n.s.)  Q.B.  174), 
that  plaintiff  was  entitled  to  sue  defendant  for 
the  amount  which  he  had  paid  to  the  official 
liquidator,  and  that  the  deed  which  defendant 
haid  executed  formed  no  defence  to  the  action. 
Kellock  y.  Enthoven  (Ex.  Ch.),  Q.B.,  90 

•—  articles  of  associoHon :   contract  be/ore  in- 
.   corporation :  ^trity  qf  .contract :  preliminary 


expenses]'^A  provisioQ  in  the  articles  of  asso- 
ciation of  a  company  incorporated  under  the 
Companies  Acts,  1862  and  1867i  that  prelimi- 
nary expenses  shall  be  defrayed  by  the  company, 
does  not  enable  the  promoters  to  sue  the  com- 
pany after  its  formation  in  respect  of  expendi- 
ture necessary  for  its  establishment;  for  no 
privity  of  contract  exists  between  it  and  the 
promoters.  Melhado  v.  The  Porto  Alegre  and 
New  Hamburg  and  Brazilian  Bail,  Co.,  C.P.,  253 

—  contract  ultra  vires :  ratification  by  absent  of 
shareholders] — ^The  directors  of  a  limited  liability 
company,  incorporated  under  the  Companies 
Act,  1862,  entered,  on  behalf  of  the  company, 
into  contracts  with  K.,  which  were  ultra  vires 
and  beyond  the  scope  of  the  Memorandum  of 
Association  : — Hcld^  per  Blackburn,  J.,  Brett, 
J.,  and  Grove,  J.  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that,  as  the  contracts, 
although  unauthorised,  were  not  expressly  or 
impliedly  prohibited  by  the  memorandum  and 
statute,  they  were  capable  of  ratification  by  the 
unanimous  shareholders.  Per  Archibald,  J., 
Keating,  J.,  and  Quain,  J.  (dissentientibus), 
that  the  contracts  being  ultra  vires  of  the  com- 
pany were  incapable  of  ratification.  Hiche  y. 
The  Ashbury  Bail,  Carriage  and  Iron  Co,, 
Urn.  (Ex.  Ch.),  Ex.,  177 

CoKPtaxskTio^— for  deprivation  of  office:  attorney] 
— Certain  trustees  having  the  management  of 
the  relief  of  the  poor  of  a  Metropolitan  parish, 
appointed  S.  to  be  solicitor  for  the  arrangement 
of  legal  matters,  with  an  annual  salary.  After 
the  passing  of  the  Metropolitan  Poor  Act,  1867, 
the  Poor  Law  Board  rerosed  to  allow  the  Board 
of  Guardians  elected  under  that  Act  to  continue 
S.  in  the  appointment  which  he  had  received 
from  the  trustees : — Held,  that  he  was  entitled 
to  an  award  of  compensation  from  the  Poor 
Law  Board,  under  s.  76.  i?.  y.  The  Local 
Government  Board,  Q.B.,  49 

Lands  Clauses   Consolidation   Act,    1845.* 

lands  injuriously  affected :  Thames  Embank' 
ment  Acts] — Where  works  are  constructed  under 
the  authority  of  an  Act  of  Parliament,  and  by 
their  construction,  apart  from  the  user  of  them, 
there  is  a  physical  interference  with  any  right, 
public  or  private,  which  the  owner  or  occupier 
of  any  land  or  house  is  entitled  to  make  use  of 
in  connection  with  his  property,  and  which  right 
gives  an  additional  marketable  value  to  such  pro- 
perty, apart  from  any  uses  the  particular  occu- 
pier might  put  it  to,  there  is  a  title  to  compen- 
sation, if  by  reason  of  such  interference  the 
property  as  a  property  is  permanently  lessened 
in  value.  Metropolitan  Board  of  Works  v, 
McCarthy  (H.L.),  C.P.,  385 

Chamberlain  v.  The  West  End  of  London  and 
Crystal  Palace  Railway  Company  and  Beckett 
V.  The  Midland  Bailway  Company,  approved. 
Ibid. 

The  injury  must  have  been  actionable  but  for  the 
statute.    Ibid. 
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— —  See  Corporation.    Telegraph  Acts. 

CoNTBACT — consideration :  exchange  of  votes  for 
charitable  institution] — Plaintiff  and  defendant 
were  both  subscribers  to  a  charitablo  society, 
and  were  entitled  to  rotes  in  proportion  to  the 
amount  of  their  subscriptions.  They  agreed  to- 
gether that  if  plaintiff  would  give  defendant 
twenty-eight  votes,  defendant  would  at  the  next 
election  return  twenty-eight  votes  to  the  plain- 
tiff for  such  child  as  plaintiff  shoxdd  then  favour. 
Plaintiff  perfonned  his  part  of  the  bargain,  but 
defendant  made  default.  Plaintiff  in  conse- 
quence subscribed  71.  7a.  to  purchase  twenty- 
eight  votes  at  the  next  election  in  lien  of  those 
which  defendant  foiled  to  deliver : — Held,  that 
he  could  recover  the  amount  subscribed  from 
defendant.    Bolton  v.  Maddan,  Q.B.,  35 

'^-^  forfeiture  **of  all  wages  due":  wages  fixed 
on  2%ursdat/,  hut  not  payable  till  Siturdag] 
— In  an  action  to  recover  22s.  for  wages  it  ap- 
peared that  plaintiff  was  a  weaver  in  the  employ- 
ment of  defendants,  who  were  cotton  manu- 
facturers, that  he  was  a  weekly  servant,  and 
that  his  wages  were  regulated  by  the  number 
of  pieces  which  from  time  to  time  he  wove  and 
delivered  to  his  masters.  The  practice  at  de- 
fendants' mill  was  that  the  wages  earned  by  the 
workmen  at  the  mill  were  ascertained  and  fixed 
at  noon  on  Thursday,  but  were  not  paid  to  the 
workmen  till  the  following  Saturday.  The 
workmen  worked  under  rules  embodied  in  the 
contract  of  hiring,  as  follows—"  All  persons  in 
our  employ  are  required  to  give  fourteen  days' 
notice  before  leaving,  such  notice  to  be  given  at 
the  time  of  booking  up.  Persons  leaving  with- 
out notice  will  forfeit  all  wages  due."  The  term 
**  booking  up "  is  understood  to  mean  the 
Thursday  in  each  week.  Fifteen  shillings  of 
the  amount  sued  for  was  earned  by  plaintiff 
in  the  week  of  his  service,  which  ended  at  noon 
on  Thursday,  and  the  amount  was  then  fixed. 
He  worked  till  the  forenoon  of  Friday,  earning 
the  balance  claimed,  and  then  left  his  service 
without  any  reasonable  excuse : — Held,  that  the 
wages  earned  in  the  week  ending  on  Thursday 
were  forfeited  as  the  rules  were  so  framed  as  to 
protect  the  master  by  making  the  workman 
always  liable  to  forfeit  something  if  he  left 
without  notice.     fValsh  v.  Walleg,  Q,.B.,  102 

»—  mutualitg :  sufficiency  cf  consideration] — 
Defendant,  by  tender,  offered  to  supply  plain- 
tifls,  at  certain  prices,  with  such  quantities  of 
iron  as  they  might  order  from  time  to  time 
during  a  limited  period.  Defendant's  tender  was 
accepted  by  plaintifis,  but  he  failed  to  supply 
all  the  iron  ordered  by  them  during  the  period 
specified.  An  action  having  been  brought  for 
breach  of  the  contract  to  supply  iron, — Held, 
that  the  contract  was  not  void  for  want  of 
mutuality,  and  was  founded  upon  a  good  con- 
sideration, and  that  the  plaintifB*  were  entitled 
to  the  verdict  I%e  Great  Northern  Bail.  Co,  v. 
WhUham,  C.P.,  \ 


— want  of  mutualitg :  agreement  bg  corparaHon 
not  under  seal :  part  performance  of  eonditions] 
— Flaintiffb,  a  corporation  empowered  to  main- 
tain a  market  and  take  tolls  in  respect  thereof 
passed  a  resolution  under  their  seal  authorising 
certain  auctioneers  to  let  the  premises  by  auc- 
tion. The  market  and  tolls  were  accordingly 
put  up  by  the  auctioneers  on  the  18th  of  Juiv, 
under  conditions  stipulating  that  on  the  foil 
of  the  hammer  one  month's  rent  in  advance 
should  be  paid  by  the  le&see,  to  be  forfeited  on 
breach  of  the  conditions,  and  he  should  produce 
two  sureties  who  should  forthwith  sign  the  con- 
ditions and  a  draft  lease.  Defendant  being  the 
highest  bidder,  the  premises  were  knocked 
down  to  him  on  lease  for  a  year,  with  the 
option  of  extending  the  term  for  two  years. 
He  was  then  neither  ready  to  pay  the  diepodt 
of  a  month's  rent  nor  to  produce  sureties,  but, 
after  half-an-hour  allowed  him  to  get  the  money, 
ho  brought  a  guarantee  for  payment,  which 
was  accepted  by  an  officer  of  the  corporaticMi, 
who  thereupon,  without  authority  under  seal 
from  plaintiffii,  signed  the  conditions,  which 
were  also  signed  by  defendant,  but  not  by  the 
auctioneers.  The  deposit  was  paid  next  day, 
and  the  keys  of  the  market  were  handed  to 
defendant  by  the  retiring  collector  of  tolls,  who 
was  not,  however,  authorised  to.  deliver  them. 
Being  unprepared  with  his  sureties,  defendant 
was  given  a  week  to  obtain  them.  At  the 
end  of  that  period  he  was  still  in  default,  and 
some  further  indulgence  of  a  short  time  was 
granted.  On  the  7th  of  August  plaintiflBt 
passed  another  resolution  under  seal  adopting  a 
report  which  stated  that  the  premises  had  b^n 
let  to  defendant.  He  never  had  actual  pos- 
session of  the  market,  nor  did  he  receive  any 
tolls.  Plaintiff  pressed  defendant  to  produce 
the  sureties ;  he  finally  failed  to  do  so,  and  an 
action  was  brought  against  him  for  that  breach 
of  the  conditions : — Held,  that  the  action  could 
not  be  maintained,  for  that  as  the  agreement, 
being  within  section  4  of  the  Statute  of  Frauds, 
was,  at  the  time  of  the  breach,  neither  under 
seal  nor  signed  by  an  agent  "  lawfully  autho- 
rised by  plaintiff,"  defendant  could  not  have 
sued  upon  it  at  law,  and  as  there  had  not  then 
been  any  part  performance  of  it  entitling  him 
to  a  decree  in  equity  for  specific  performance, 
the  contract  was  void  for  want  of  mutuality. 
The  Mayor,  fc,  of  Kidderminster  v.  Hardvwke, 
Ex.,  9 

—  rescission  by  one  party  reusing  to  perform 
his  pari:  sale  of  goods  to  be  delivered  and 
paid  for  in  parcels] — Defendant  contracted  for 
sale  and  delivery  to  plaintifib  of  250  tons  of  pig 
iron  at  a  certain  price  per  ton  ;  the  iron  to  be 
delivered  in  two  parcels  of  125  tons  each,  and 
payment  to  be  made  fourteen  days  after  deUvery 
of  each  parcel.  The  whole  of  the  first  parcel  was 
delivered,  but  only  by  instalments,  and  after 
repeated  applications  for  it  by  plaintiff.  As 
the  price  of  iron  was  rising  in  thB  market* 
plaintifb  refused  to  pay  for  the  price  of  the  first 
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parcel  unm  tiie  rest  contracted  for  was  de- 
IiT«E«d«  b«t  there  wae  no  inability  on  their 
pact  to  pay  for  the  same : — Held,  that  sach  re- 
vosal  to  pay,  though  it  rendered  plaintiffi  liable 
to  an  action,  did  not  under  the  circumstances 
amount  to  a  refusal  to  perform  the  contract  so  as 
to  free  defendant  from  his  obligation  to  deliver 
the  rest  of  the  iron.    Freeth  t.  Burr,  C.P.,  91 

dacriptinn  of  tubject-matter :  premises  in 
vendor's  occupation:  penalty  or  liquidated 
d€nnages]—Bj  an  agreement  for  the  disposal  to 
defendant  of  plaintiff's  interest  and  goodwill  in 
a  public-house  the  premises  were  described  as 
"  the  house  and  premises  he  now  occupies  known 
by  the  sign  of  the  White  Hart,  wim  stabling 
and  garden  situate  and  bein^  at,"  &c.  The 
agreement  contained  a  stipulation  that  plaintiff 
was  not,  during  defendants  tenancy  of  the  pre- 
mises, to  be  concerned  in  the  trade  of  a  licensed 
yictualling  house  within  the  distance  of  two 
miles  from  the  said  premises  under  a  penalty 
of  100/.  It  also  contained  stipulations  by  de- 
fendant to  purchase  certain  effects  and  stodc  by 
yahiation,  and  it  stated  that  if  defendant  was 
not  accepted  by  the  landlord  as  tenant  at  a 
certain  rent  or  imder,  a  deposit  money  of  50/. 
should  be  returned,  and  the  agreement  should 
be  Toid,  and  concluded  thus :  "  if  either  party 
shall  refuse  or  neglect  to  perform  all  and  every 
part  of  this  agreement  they  hereby  promise  and 
agree  to  pay  to  the  other  who  shaU  be  willing 
to  complete  the  same  the  sum  of  100/.  as 
damages,  and  recoverable  in  any  of  her 
Majest/s  courts  of  law  " : — Held,  that  the  words 
"he  now  occupies"  could  not  be  rejected,  and 
therefore  a  coach-house  which  belonged  to  the 
premises,  but  which  was  shewn  by  extrinsic 
evidence  to  be  at  the  time  of  the  agreement  not 
in  the  occupation  of  the  plaintiff  but  of  a  person 
to  whom  the  plaintiff  had  let  it  for  a  term  then 
unexpired,  was  not  included  in  the  agreement. 
Held  also,  that  the  100/.  mentioned  at  the  end 
of  the  agreement  as  damages  was  a  penalty  and 
not  liquidated  damages.  Magee  r.  iMvel, 
C.P.,  131 

— —  letters :  incomplete  contract :  parol  evidence 
of  custdm  of  trade"]  —When  letters  contain  cer- 
tain terms  which  may  form  the  basis  of  a 
contract,  it  is  necessary  to  ascertain  from  the 
letters  whether  the  terms  are  finally  arrived  at, 
and  if  they  are  not,  verbal  evidence  is  admissible 
to  shew  that  a  different  contract  has  been  entered 
into.    Johnson  v.  Appleby y  C.P.,  146 

Plaintiff  proposed  by  letter  to  enter  into  defend- 
ant's service  as  salesman ;  the  term  of  service 
was  to  be  for  one  year,  and  a  list  of  customers 
was  to  be  drawn  up.  Defendant  replied  by 
letter  stating  that  the  terms  of  plaintiff's  letter 
required  further  definition,  but  requesting  him 
to  come  on  an  appointed  day.  Plaintiff  entered 
upon  defendant's  service,  but  was  dismissed 
before  the  expiration  of  the  year  with  a  month's 
notice.  Plaintiff  having  sued  for  a  wrongful 
dismissal,  at  the  trial,  evidence  was  tendered 


of  a  custom  to  dismiss  salesmen  at  a  month's 
notice ;  the  Judge  rejected  the  evidence,  on  the 
ground  that  the  letters  contained  a  complete 
contract  in  writing: — Held,  that  the  evitlence 
was  admissible,  as  the  contract  in  the  letters 
was  incomplete.    Ibid. 

——.  An  agreement  to  bring  no  action  for  false 
imprisonment  or  malicious  prosecution  if  indict- 
ment for  felony  be  withdrawn  is  void.  Rawlings 
V.  7%e  Coal  Consumen^  Association  (Limited) 
(M.O.,  111).C.P..  160 

—  arbitration  clause:  indivisible  agreement: 
reference  a  condition  precedent] — Declaration, 
that  the  defendant  became  tenant  to  the  plaintiffs 
of  lands  upon  the  terms  that  the  defendant 
would  keep  such  number  only  of  hares  and 
rabbits  as  would  do  no  injury  to  the  trees, 
&c.,  belonging  to  the  plaintiflSi,  or  to  the  grow- 
ing crops  of  any  of  their  tenants,  and  that  in 
case  the  defendant  should  keep  such  number  of 
hares  and  rabbits  as  should  injure  the  trees, 
&c.,  the  defendant  should  and  would  pay  to 
the  plaintifiSf  or  their  tenants  a  fair  and  rea- 
sonable compensation  for  such  iiyury.    Breach, 

,  that  the  defendant  kept  such  a  number  of 
hares  and  rabbits  as  did  injury  to  such  trees, 
&c.,  and  had  not  paid  a  fair  and  reasonable 
or  any  compensation.  Plea,  that  one  of  the 
terms  of  the^  said  tenancy  was  that,  in  case 
any  such  injury  should  be  done  by  the  de- 
fendant, he,  the  defendant,  would  pay  a  fair 
and  reasonable  compensation  for  the  same,  the 
amount  of  such  compensation,  in  case  of  dif- 
ference, to  be  referred  to  the  arbitration  of  two. 
arbitrators,  one  to  be  chosen  by  the  plaintiffe 
and  the  other  by  the  defendant,  &c.  Aver- 
ment, that  a  difference  arose,  no  arbitrators 
had  been  appointed,  nor  had  an  award  ever 
been  made  deciding  the  amount  of  such  com- 
pensation, according  to  the  terms  of  the  said 
tenancy.  On  demurrer, — Held  (Bbamweli^  B., 
duhitante),  that  the  plea  was  good;  for  that 
the  stipulation  stated  therein  did  not  consist  of 
two  separate  agreements,  viz.,  one  to  pay  com- 
pensation, the  other  to  refer  the  amount,  but 
was  an  indivisible  agreement  to  pay  such 
compensation  as  should  be  assessed  by  arbi- 
tration, and  not  otherwise.  Dawson  v.  FU^' 
geraid,  Ex.,  19 

—  service  for  "  twelve  months  certain,  after 
which  time"  notice  or  payment] — By  an  agree- 
ment between  brewers  and  their  traveller, 
the  latter  was  engaged  at  a  salary  of  200/.  a 
year,  payable  fortnightly,  and  it  was,  inter  alia, 
stipulated  "that  ti^e  agreement  between  the 
aforesaid  parties  shall  be  for  twelve  months 
certain,  after  which  time  either  party  shall  bo 
at  liberty  to  terminate  this  agreement  by  giving 
to  the  other  a  three  months'  notice  in  writing.^ 
But  if  the  said  employers  "  shall  be  desirous  of 
terminating  this  agreement  without  notice,  after 
twelve  months,  -or  before  any  notice  shall  have 
expired,  they  may  do  00  on  payment  oi  50/." : — 
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Held,  per  BRAHWBiXt  B.,  and  Pigott,  B.  (Keixt, 
C.B.,  dissentienie),  that  the  agreement  ceased  at 
^the  end  of  tho  first  twelye  months  unless  the 
parties  allowed  the  engagement  to  continue 
Deyond  that  time,  in  whidi  event  only  did  notice, 
or  payment  in  lieu  thereof,  become  necessary 
to  determine  it.    Langton  v.  Carldon,  Ex.,  54 

CoNTBACT  (continued)— WaTia  and  specifications: 
defective  scheme :  implied  warrant^/] — Plaintiff, 
haying  seen  certain  plans  and  specifications  which 
had  been  prepared  by  an  engineer  for  defendants, 
contracted  with  the  latter  to  build  a  bridge  ac- 
cording thereto.  The  work  was  begun  ;  but  the 
mode  of  erection  prescribed  by  the  plans  and 
specification  prored  defective,  and  an  alteration 
was  necessarily  made  whereby  plaintiff  incurred 
a  loss  of  valuable  time  in  completing  the  bridge. 
He  brought  an  action  for  compensation: — HSd, 
that  there  was  no  implied  warranty  by  defend- 
ants that  the  work  could  be  done  in  the  mode 
prescribed  by  the  plans  and  specifications,  and 
that  plaintiff  was  not  entitled  to  recover.  Thorns 
V.  The  Mayor  and  Commonalty  of  the  City  of 
London^  Ex.,  115 

— ^  Assignment  of  ftiture  or  contingent  debt. 
See  Assignment. 

*-—  by  corporation  acting  as  a  local  board.  See 
Municipal  Corporation. 

*—  When  to  be  under  seal.    See  Corporation. 

— —  See  Action.  Church  and  Clergy,  Company. 
Custom.  Damages.  Demurrage.  Eviaonce. 
Frauds,  Statute  of.    Freight.    I^le  of  Goods. 

CoirvERSiON.    See  Trover. 

CoNTETAKCE — adjoining  houses.    See  Deed. 

Copyright — dramatic  piece :  action  for  infringe' 
ment^ — H.  wrote  a  story  which  he  printed  and 
published.  He  afterwards  wrote  a  drama,  being 
the  same  as  the  story  with  slight  alterations. 
He  sold  the  copyright  to  plaintiff.  After  this 
was  done,  and  after  the  story  was  published.  G. 
wrote  a  drama  founded  upon  the  story.  De- 
fendant produced  G.'s  drama  upon  the  stage  : — 
Held^  that  plaintiff  had  no  copyright,  for  the  in- 
fringement of  which  he  could  maintain  an  action 
against    the    defendant.       Toole    v.     Young, 

as.,  170. 

Corporation — hoard  of  guardians :  contract  not 
under  seal:  master's  clerk] — The  clerk  to  the 
master  of  a  workhouse  is  not  an  inferior  servant, 
nor  is  his  nomination  a  matter  of  immediate 
necessity,  and  therefore  his  appointment  by  a 
board  of  guardians  being  a  corporation  by 
6  &  6  "Will.  4.  c.  69.  s.  7,  ought  to  be  under 
their  common  seal.  Austin  v.  The  Guardian9  of 
St,  Matthew,  Bethnal  Green,  C.P.,  100 


—  grant  of  annuity  by  retoltUUm  not 
under  seal  to  retiring  officer} — Certain  trustees 
were  created  by  statute  a  body  corporate,  for 
the  management  of  the  navigation  of  a  river, 
with  a  common  seal  and  perpetual  soceeesion. 
The  statute  empowered  them  to  levy  tolls,  and 
enacted  that  it  should  be  lawful  for  them  to 
allow  to  any  officer  or  servant  an  annuity  or 
allowance.  The  plaintiff!  who  had  been  their 
clerk,  removable  at  their  will  and  pleasure,  for 
forty  years,  having  in  1865  resigned,  owing  to 
ill-health,  the  trustees  duly  passed  a  resolution 
(not  sealed),  that  his  resignation  **  be  accepted, 
and  that  a  retiring  pension  of  800/.  per  annum, 
free  of  income  tax,  be  granted  to  him  during 
the  remainder  of  his  life.**  The  pension  was 
duly  paid  quarterly  for  some  years,  until  the 
defendants,  who  had  meanwhile  been  sub- 
stituted by  statute  for  t^e  trustees,  with  all 
their  powers,  and  subject  to  all  their  liabilities, 
duly  passed  a  resolution  to  reduce  the  pension 
to  150/.  per  annum,  to  be  paid  during  their 
pleasure,  and  made  tJie  first  quarterly  payment 
on  the  reduced  scale.  The  plaintiff  having 
brought  an  action  to  recover  the  difference, — 
Held,  reversing  the  decision  of  the  Court  below 
(42  Law  J.  Rep.  (n.s.)  Exch.  141),  that  the  reso- 
lution of  1865  was  revocable,  and  that  the 
plaintiff  could  not  recover.  MarchoHt  ▼.  The 
Lee  Conservancy  Board  (Ex.  CL) ;  Ex.,  44 

-— —  Action  against  individual  oorporators.  See 
Highway. 

^—  Agreement  not  under  seal.  See  Contzaet-' 
Mayor  of  Kidderminstef  y.  Hardwicke% 

—  See  ]!^eg1igencd. 

Cos^s— admiralty  jurisdiction  of  county  eourt'^ — 
A  County  Court,  to  which  Admiralty  jurisdiction 
is  given  by  31  &  32  Vict  c.  71«  has  Admiralty 
jurisdiction  over  a  claim,  not  exceeding  300/., 
for  damages  for  negligence  causing  a  collision 
between  a  barge  of  defendant  and  a  ship  of 
plaintiff  in  a  river  within  the  body  of  a  county 
forming  part  of  its  district.  Therefore,  where 
an  action  was  brought  in  respect  of  such  a  claim 
for  a  collision  in  the  Thames,  in  which,  after 
judgment  in  default  of  a  plea,  the  damages 
were  assessed  on  a  writ  of  enquiry  at  15/.,  and 
no  certificate  was  given  that  the  cause  was  a 
proper  one  to  be  brought  in  the  Superior  Court, 
plaintiff  was  held  not  entitled  to  the  costs  of  the 
action  under  31  &  32  Vict,  c  71.  s.  9.  Purkis 
v.  Flower,  Q,B.,  33 

—  qf  prosecution  where  prosecutor  not  a  party 
grieved]— Bj  16  &  17  Vict,  c  30.  s.  5,  after 
reciting  that  "it  is  expedient  to  make  further 
provision  for  preventing  the  vexatious  removal 
of  indictments  into  the  Court  of  Queen's  Bench.** 
it  is  enticted,  *'  whenever  any  writ  of  certiorari 
to  remove  an  indictment  into  the  said  Court 
shall  be  awarded  at  the  ijistaiice  of  a  defendant 
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or  defendants,  the  recog^iisaDce  now  by  law 
required  to  be  entered  into  before  the  allowance 
of  such  writ  shall  contain  the  further  provision 
following,  that  is  to  saj,  that  Uie  (Ufendant 
or  defendants,  in  case  he  or  they  shall  be  con- 
victed, shall  pay  to  the  prosecutor  his  costs  in-  - 
curred  subsequent  to  the  removal  of  such  indict- 
ment," &c. : — Held,  that  the  prosecutor  is 
entitled  to  his  costs  in  the  case  of  an  indictment 
removed  by  certiorari  under  this  section,  though 
he  is  not  "the  party  g^eved  or  injured"  to 
whom  costs  are  limited  by  the  previous  Act, 
6  &  6  W.  &  M.  c.  11.  s.  8.  i?.v.  Oastler,  Q.B.,  42 

—  Order  for  payment  of  costs  of  prosecution  out 
of  money  taken  from  person  convicted  at  the 
time  of  his  apprehension.  Bankruptcy  of  con- 
vict between  apprehension  and  sentence,  i?.  v. 
Soberis  (M.O.,  17),  dB.,  12 

—  revieunng  taxation  of  costs :  counsels  fees :  fur- 
ther hrirf  without  new  matter] — There  is  no  rule 
which  on  the  taxation  of  costs  as  between  party 
and  party  forbids  the  allowance  of  a  further  fee 
to  coimsel  on  the  occasion  of  delivering  a  further 
brief,  although  such  further  brief  contain  no 
new  matter,  but  only  a  new  arrangement  in  a 
more  compendious  form  of  matter  which  was  in 
the  first  brief.  Where,  therefore,  ^fter  briefs 
had  been  delivered,  the  plaintiffs*  counsel  de- 
sired to  be  furnished  with  a  tabulated  statement 
of  some  of  the  fSficts,  and  the  master  on  taxing 
the  plaintiffs'  costs  as  between  party  and  party, 
in  the  exercise  of  his  discretion  having  allowed 
additional  fees  to  counsel  on  the  delivery  of 
such  tabulated  statement,  a  Judge  at  chambers 
ordered  the  master  to  review  the  taxation,  and 
to  disallow  such  additional  fees,  on  the  groimd 
that  it  was  not  competent  to  the  master  to 
allow  such  fees  where  no  new  matter  had  been 
furnished,  the  Court  held  that  the  Judge  had 
acted  on  an  erroneous  principle,  and  set  aside 
such  order.    Wakefield  v.  Brown,  C.P.,  222 

Quare,  if  the  Court  will  reverse  the  decision  of  a 
Judge  at  chambers,  where  such  Judge  has  only 
reviewed  the  discretion  of  the  master  in  the 
taxation  of  costs.    Ibid. 

■■  interest  on  costs  of  appeal] — Whore  on  ap- 
peal a  judgment  of  one  of  the  superior  Courts 
IS  affirmed,  such  Court  has  no  power  to  allow 
interest  upon  the  costs  of  the  appeal.  Lan- 
cashire and  Yorkshire  RaU,  Co,  v.  Gtdlow,  Ex.,  1 

A  verdict  for  the  plaintiffs  was  set  aside  and 
a  verdict  entered  for  the  defendant  by  a  judg- 
ment of  this  Court.  The  defendant  thereupon 
signed  judgment  for  his  costs,  and  the  plaintiff 
appealed  to  the  Exchequer  Chamber,  and  after- 
wards to  the  House  of  Lords.  Both  Courts 
affirmed  the  judgment  below  with  costs  : — 
Beld,  that  this  Court  had  no  power,  either  l>y 
Stat.  1  &  2  Vict.  c.  110.  s.  17,  or  Reg.  Gen. 
Trinity  Term,  1867,  to  allow  to  the  defendant 
interest  on  the  costs  of  the  appeal  to  the  Ex- 
chequer Chamber  or  House  of  Lords    Ibid, 

NeV  Sbbibs,  13. — Index,  Com,  Law, 


—  See  Appeal    Security  for  Costs. 

County  Coubt — notice  to  try  by  jury:  day  of 
hearing:  adjournment]— Bj  the  County  Court 
rule  104,  notice  to  try  a  case  by  a  jury  (under 
9  &  10  Vict.  c.  95.  88.  70,  71)  is  to  be  given 
"three  clear  days  before  tiie  oay  of  hearing ; " 
and  by  rule   105,   where  the  notice  had  not 

-  been  given  in  due  time,  or  if  at  the  hearing  both 
parties  desire  to  try  by  jury,  the  Judge  may,  on 
such  terms  as  he  shall  think  fit,  adjourn  the 
cause,  &c.  A  cause  was  ordered  to  be  tried  in 
a  County  Court,  and  the  18th  of  February  was 
appointed  for  the  hearing.  Defendant  posted  a 
demand  for  a  jury  which  did  not  arrive  three 
days  before  the  18th,  and  on  the  16th  made  a 
fresh  demand.  On  the  18th,  the  case,  on  ac- 
count of  the  non-attendance  of  defendant's 
counsel,  was  adjourned  by  consent  till  the  19th 
of  March ;  and  on  that  day,  no  jury  having 
been  summoned,  the  case  was  tried  without  a 
jury  in  spite  of  defendant's  protest,  and  plaintiff 
obtained  a  verdict: — Heldt  that  defendant  was 
not  entitled  to  a  new  trial,  for  "the  day  of 
hearing"  meant  the  day  originally  fixed  for 
hearing,  so  that  the  demand  for  a  jury  was  too 
late,  and  that  the  adjournment  did  not  aid,  as 
it  was  not  an  ac^  ournment  ordered  by  the  Judge 
in  the  exercise  of  his  discretion,  for  the  pur- 
pose of  allowing  a  jury  to  be  summoned. 
Fletcher  v.  Baker,  Q,B.,  112 

—  Time  for  giving  security.    See  AppeaL 

See  City  of  London  Court    Costs.    Prohi« 

bition.  • 

CoTTjrrr  Palatikb.    See  Practice. 

Covenant — ^by  husband  to  pav  his  wife  an  an* 
unity.  See  Husband  and  Yfit^—Charlesworth 
V.  Holt. 

for  title  and  quiet  enjoyment  enuring  to 

appointee  of  covenantee.    See  Mine — Spoor  v» 
Green, 

.— —  See  Easement.  Executor.  Landlord  and 
Tenant 

Cbiminal  Lunatic— Power  to  make  order  of  main- 
tenance. Grounds  of  adjudication.  Service  of 
grounds  with  the  order.  Limitation  clause  in 
22  &  23  Vict  c.  49.  s.  1.  R.Y,The  Guardians 
of  Stepney  Union  (M.C.,  145),  aB.,  219 

liability  of  guardians  of  union  for  main^ 

tenance :  presumption  from  long  payment] — ^The 
keeper  of  a  private  nsylum  received  an  insane 
prisoner,  by  virtue  of  a  warrant  of  a  Secretary 
of  State,  under  3  &  4  Vict  c.  54,  and  the 
guardians  of  a  union,  to  which  the  prisoner  was 
chargeable  during  thirteen  years,  paid  for  main- 
tenance a  certain  weekly  sum,  which  was  a  rea- 
sonable sum  in  that  behalf: — H^d  (reversing 
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the  judgment  of  the  Court  of  Oommon  Pleas), 
that  no  inference  could  be  drawn,  either  that 
there  had  been  an  order  of  justices  under  3  &  4 
Vict.  c.  64.  ss.  2  &  3,  for  payment  of  that  sum, 
or  that  an  arrangement  had  been  made  to  pay 
that  sum,  or  a  reasonable  sum,  so  long  as  the 
lunatic  should  be  kept  Pegge  v.  7%«  Guardians 
of  the  Lampeter  Union  (Ex.  Ch.)  C.P.,  181 

Custom — evidence  of  usage  in  trade :  construction 
of  contract] — In  order  to  establish  a  custom 
in  a  trade  controlling  the  meaning  of  words,  it 
must  bo  shewn  that  the  words  are  used  in  that 
trade,  and  are  understood  in  a  defined  sense  ; 
and  a  habit  of  affixing  a  special  meaning  to 
words  when  uSed  in  one  class  of  contracts,  does 
not  amount  to  a  cuBtom  in  the  trade.  Abbott  v. 
Bates,  C.P.,  160 

By  articles  of  apprenticeship,  which  were  in  a 
common  form,  defendant,  who  was  a  horse- 
trainer,  agreed  during  the  term  of  fire  years  to 
instruct  plaintiff,  to  pay  him  wages,  ana  to  pro- 
vide  him  with  meat,  drink,  lodging  and  all  other 
necessaries.  Plaintiff  having  sued  for  wages, 
defendant  alleged  a  set-off  for  clothing  and 
washing  supplied  to  plaintiff  and  relied  upon 
a  supposed  custom  in  the  trade  of  horse-trainers, 
whereby  clothing  and  washing  were  not  con- 
sidered necessaries  for  apprentices.  The  evi- 
dence in  support  of  the  allegod  custom  shewed 
that  horse-trainers  were  in  the  habit  of  deduct- 
ing the  costs  of  clothing  and  washing  supplied 
to  the  articled  apprentices  from  the  wages  pay- 
able  to  them.  There  was  no  evidence  of  any 
other  usage  in  the  trade  as  to  the  meaning  of 
the  word  **  necessaries : " — Held,  that  defendant 
had  not  proved  the  existence  of  a  custom  in  the 
trade  of  horse-trainers  as  to  the  meaning  of  the 
word  "  necessaries ; "  that  the  word  in  the 
articles  of  apprenticeship  was  used  in  its  ordi- 
nary sense ;  that  defendant  was  bound  during 
the  term  of  apprenticeship  to  supply  plaintiff 
with  clothing  and  washing,  and  that  the  defence 
of  set-off  failed.    Ibid. 

——Evidence  of.  See  Contract — Johnson  v. 
Applebt/, 

—  of  Port  of  London.    See  Bill  of  Lading. 

Damages — nominal  or  substantial:  agreement  to 
grant  an  entrance] — Plaintiff  was  entitled  to 
the  residue  of  a  lease  of  the  Bell  Inn,  part  of 
which  had  been  underlet.  Defendants  became 
the  assignees  of  the  underlease  and  of  a  terra 
of  100  years,  the  reversion  of  the  lease.  They 
had  contracted  for  the  purchase  of  the  freehold 
and  other  premises,  all  of  which  were  shortly 
to  be  conveyed  to  them.  Plaintiff  agreed  to  sur- 
render part  of  the  premises  in  his  lease,  and 
defendants  agreed  to  grant  to  him  a  certain 
entrance  which  should  be  made  upon  the  pre- 
mises which  defendants  had  contracted  to  pur- 
chase, and  which  he  was  to  enjoy  during  the 
residue  of  the  term  for  which  he  held  the  Bell. 
Defendants  also  agreed  within  eight  months  to 


execute  a  lease  of  the  entrance  with  a  oovenant 
for  quiet  enjoyment.  Plaintiff  carried  out  his 
agreement  to  the  substantial  advantage  of  de- 
fendants, who  also  nuide  the  entrance  and  put 
the  plaintiff  into  possession  of  it.  Defendants 
bona  fide  believed  that  they  had  power  to  do  all 
that  they  promised  to  do,  but  they  were  unable 
to  give  possession  of  the  entrance  to  plaintiff 
inasmuch  as  part  of  the  ground  upon  which  it 
was  made,  turned  out  to  be  the  property  of  other 
persons: — Held,  that  plaintiff  was  entitled  to 
maintain  an  action  against  defendant  for  more 
than  nominal  damages,  but  that  the  rule  of  law 
laid  down  in  Flureau  v.  'lUmkiU  (2  Wm.  BL 
1,078),  did  not  apply  to  the  case.  Wall  v.  Thi 
City  of  London  BuU  Property  Co.,  Q.B.,  75 

-^—  measure  of :  breach  of  contract  btf  non- 
delivery  of  article  to  be  manufacturei]—'De- 
feudant,  in  January,  1872,  agrood  to  furnish 
plaintifSi  with  a  quantity  of  sets  of  wheels  and 
axles,  according  to  tracings,  to  be  delivered  on 
certain  specified  days,  free  on  boari  at  Hull 
Plaintifb  were  under  a  contract  with  a  Russian 
railway  company  to  deliver  them  1,000  covered 
waggons,  600  on  the  1st  of  Mav,  1872,  and  600 
on  the  31st  of  May,  1873,  under  a  penalty  of 
two  roubles  per  waggon  for  each  day  s  dela^  in 
delivery.  In  the  course  of  the  negotiations 
between  plaintiflb  and  defendant,  defendant  was 
told  by  plaintiff  that  they  wanted  the  wheels 
and  axles  to  complete  waggons  which  they 
were  bound  to  deliver  under  penalties,  but 
neither  the  precise  day  for  the  deUveiy  nor  the 
amount  of  tne  penalties  was  mentioned.  De- 
fendant did  not  deliver  the  sets  of  wheels  in 
time,  and  plaintiffs  in  consequence  had  to  pay 
certain  penalties,  but  the  Bussian  company  con- 
sented to  take  one  rouble  a  day,  amounting  in 
the  whole  to  100/. : — Held,  that  though  plaintiffs 
were  not  entitled  to  recover  in  an  action  for 
breach  of  contract,  as  a  matter  of  right,  the 
amount  of  the  penalties,  yet  the  juiy  might  re- 
asonably assess  the  damages  at  that  amount 
Die  Elbinger  Actien-QeseH-Schq/t  fur  Fabnca- 
turn  von  Eisenbahn  Materiel  v.  Armstrong, 
Q.B.,  211 

contract  for  sale  of  real  estate :  defect  of 

title]  —  If  one  contracts  to  sell  real  estate  and 
is  unable  to  complete  from  want  of  title,  whe- 
ther he  be  aware  of  the  defect  at  the  time  of 
entering  into  the  contract  and  does  not  disclose 
it,  or  not,  and  even  if  he  never  had  title  n<>r 
possession,  nor  any  right  to  possession,  yet  in 
the  absence  of  fraud  the  intending  purchaser 
cannot,  in  an  action  for  breach  of  the  contract, 
recover  damages  beyond  his  deposit  with  in- 
terest and  costs.  Flureau  v.  Thomhill  approved. 
Bain  v.  Fothergill  (H.L.),  Exch..  248 

By  Loan  Chrlmsfobd. — The  rule  is,  without  ex- 
ception, if  a  person  enters  into  a  contract  for 
the  sale  of  real  estate  knowing  that  he  has  no 
title  to  it,  nor  any  means  of  acquiring  it,  the 
purchaser  cannot  recover  damages  beyond  the 
expenses  ho  has  incorred,  by  an  action  for  th« 
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breach  of  the  contract.  He  can  only  obtain 
other  damages  by  an  action  for  deceit.  Hopkins 
V.  Grasebrook  distinctly  overruled.  Ibid. 
Semble,  where  the  breach  of  the  contract  arises 
not  from  the  yendor^s  inability,  that  is,  not 
upon  a  question  of  title,  but  upon  a  question  of 
conveyancing,  as  from  his  own  refusal  on  the 
ground  of  expense,  or  from  whatever  other  mo- 
tive, to  perform  the  contract  himself,  or  to  com- 
pel others  whom  he  can  compel  to  concur  in 
coDT eying  or  in  giving  up  possession,  the  proper 
remedy  is  by  bill  in  equity  to  enforce  him  to 
complete,  and  to  compel  the  completion  of  the 
contract  Whether,  taerefore,  Engell  v.  Fitch 
shoold  be  followed,  quaere  ?    Ibid. 

DiBTOB  Aim  CiuzDrroB — Bankruptcy  Act^  1869 ; 
release  of  one  of  two  joint  dmtors:  equitable 
set -of:  evidence  of  trust]— SectionB  49  &  60  of 
the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
which  relate  to  the  e£fect  of  an  order  of  dis- 
chai^,  apply  to  discharges  imder  proceedings 
in  liquidation  under  sections  125  and  126,  and 
the  rules  and  forms  relative  to  them ;  and  con- 
sequently an  order  of  discharge  in  all  these  cases 
releases  only  the  debtor  in  whose  favour  it  is 
given,  and  not  his  solvent  co-debtor.  Megrath 
V.  GVay,  and  Gray  v.  Megrath,  C.P.,  63 

M.  and  H.,  who  were  partners,  were  jointly  liable 
to  G.  on  a  bill  of  exchange  accepted  by  them  for 
goods  sold  to  them  by  G.    They  dissolved  part- 
nership, and  after  their  acceptance  had  been 
dishonoured  H.  filed  his  petition  for  liquidation 
by    arrangement  under  the  Bankruptcy  Act, 
1869,  and  a  composition  was  accepteid   by  his 
creditors  and  duly  paid ;  B.,  to  whom  G.  had 
endorsed  the  bill,  proving  imder  the  liquidation, 
and  receiving  the  composition.   G.  himself  after- 
wards filed  his  petition  for  liquidation  by  ar- 
rangement under  the  Bankruptcy  Act,    1869, 
and  a  composition  was  agreed  to  and  paid,  the 
trustee  being  authorised  by  the  creditors  to 
transfer  to  G.  the  debts  which  were-  set  forth 
in  a  schedule  annexed,  but  which  did  not  include 
the  liability  of  M.  in  respect  of  the  acceptances 
given  by  him  and  H. ;  the  reason  for  such  omis- 
sion being  that  B.  was  at  that  time  the  holder 
of  the  bill,  and  the  debt  was  considered  by  the 
trustee  of  G.'s  estate  of  no  value,  and  not  from 
any  intention  of  reserving  to  the  trustee  any 
right  in  respect  of  it.    The  bill  was  afterwards 
given  by  B.  to  G.,  and  in  an  action  againut  G. 
by  M.  for  a  debt  due  to  him  separately,  G.  aet 
ofi"  what  was  duo  to  him  on  the  said  acceptance 
of  M.  and  H.  in  an  equitable  plea  of  set-off: — 
Held,  that  the  discharge  of  H.  under  the  liqui- 
dation by  composition  under  the    Bankruptcy 
Act,   1869,  did  not  release  M.,  but   left  him 
liable  to  G.,  who,  whether  the  right  to  sue  for 
it  was  legally  in  him  or  in  his  trustee  in  trust 
for  him,  might  maintain  such  equitable  plea  of 
set-off.     Ibid. 
Hdd  also,  that  in  order  to  establish  the  trust 
for  G.,  evidence  was  admissible  as  to  the  reasons 
why  M.'s  liability  in  respect  of  tlie  bill  had  not 
been  inserted  in  the  schedule  to  the  resolutioQ 


of  G.*s  creditors  to  accept  the  oompoeition,  and 
also  that  such  resolution  had  been  founded  on  a 
proposal  by  G.  to  pay  such  composition  in  con- 
sideration that  the  trustee  should  be  authorised 
to  transfer  to  G.  any  debts  vested  in  him  which 
had  not  been  realised.    Ibid. 

order  of  committal  by  superior  court  under 

Debtors  Act] — An  order  of  commital  by  a  supe- 
rior Court  under  the  Debtors  Act,  1869,  s.  5,  is 
valid  for  the  arrest  of  a  debtor,  though  it  has 
been  made  more  than  a  year  before,  and  has  not 
been  renewed.    Hermitage  v.  KUpin,  Ex.,  127 

^—  revivor  of  creditof's  rights  oh  non-payment 
of  composition :  committal] — ^The  non-payment 
by  a  debtor  of  a  composition  according  to 
the  terms  of  a  resolution,  passed  pursuant 
to  section  126  of  the  Bankruptcy  Act^  1869, 
revives  not  only  the  debt  but  also  the 
rights  and  remedies  of  the  creditor  in  respect 
thereof  aa  they  would  have  existed  if  no  such 
composition  had  been  agreed  to.  Therefore, 
where  after  a  Judge's  order  ha^been  made  under 
the  Debtors  Act,  1869,  for  the  payment  of  a 
judgment  debt  by  instalments,  the  juclgment 
debtor  took  proceedings  for  liquidation  under 
the  Bankruptcy  Act,  1869,  and  a  resolution 
binding  on  the  judgment  creditor  was  passed 
according  to  s.  126  to  accept  a  composition,  and 
the  debtor  subsequently  failed  to  pay  the  com- 
position according  to  the  terms  of  tiie  resolution. 
It  was  held  that  the  judgment  creditor  was 
entitled  to  proceed  upon  the  Judge's  order  for 
the  payment  of  the  debt  by  instalments  as  if 
there  had  been  no  composition,  and  accordingly 
to  apply  under  s.  5  of  the  Debtors  Act,  1869, 
for  me  debtor's  committal  in  case  of  his  not 
paying  such  instalments  when  he  had  the  means 
of  paying.    Newell  v.  Van  Praagh,  C.P.,  94 

Deceit.    See   Banker  and    Banking   Company. 
False  Bepresentation. 

Dkkd ^conveyance  of— adjoining  houses :  front  of 
one  overlaying  the  other] — Plaintiff  purchased 
two  adjoining  houses,  one  of  which  he  had  agreed 
to  sell  to  P.  in  whose  occupation  it  then  was. 
This,  house  had  in  front  a  projecting  portion, 
which,  to  the  extent  of  between  two  and  three 
feet,  overlapped  the  a^'oining  house,  so  that  it 
extended'  to  some  distance  beyond  the  party  wall 
of  Uie  two  houses.  The  door  of  the  house  was 
in  the  centre  of  the  projection,  which  formed  a 
portico  with  a  pillar,  cornice,  string  course  and 
pediment,  all  of  which  in  part  overlapped  the 
adjoining  house  of  plaintiff  P.  conveyed  his 
house  to  the  defendant,  who  painted  the  front 
including  the  whole  of  the  projecting  portion. 
In  the  conveyance  to  P.,  which  the  owner  of 
the  two  houses  had  prepared  at  plaintiff's  re- 
quest, the  projecting  part  was  not  specifically 
mentioned  as  being  conveyed.  Plaintiff  brought 
an  action  of  trespass  against  the  defendant  :^ 
Held  (reversing  the  judgment  of  the  Court 
below)  that  tiie  plaintuf  ma  not  entitled  to  re« 


XIV 


INDEX. 


{N.S. 


cover,  inafimQch  as  either  the  projecting  portion 
passed  by  the  conTeyance  to  the  defendant,  or 
he  had  an  easement  in  it^  Fox  v.  Clarke  (Ex. 
Ch.),  Q.B.,  178 

Pefaication  —  disparagement  of  a  tradesman's 
toares:  special  damaffe] — To  publish  of  a  trades- 
man falsely  and  without  lawful  occasion,  that 
the  goods  in  which  he  trades  are  inferior  in 
quality  to  similar  goods  in  which  his  rivals 
trade,  is  actionable  if  special  damaee  results. 
Young  v.  Macrae  distinguished.  The  Western 
Counties  Manure  Co,  v.  Lawts'  Chemical  Manure 
Co,,  Ex.,  171 

-i^-  See  Libel.    Slander, 

Bkxurb^ob^*'  to  he  loaded  toiih  the  usual  dispatch 
<f  the  port "] — By  charter-party,  the  master  of 
plaintiff's  ship  engaged  to  receive  on  board  a 
full  cargo  of  coal  and  deliver,  &c.,  '*  to  be  loaded 
with  the  usual  dispatch  of  the  port,  ...  or  if 
longer  detained  to  be  paid  40«.  per  day  demur- 
rage." The  defendants  engaged  to  load  her 
*'  on  the  above  terms.**  By  a  memorandum  at 
the  foot  of  the  charter-party  she  was  to  load  in 
the  B.  or  "W.  Docks,  by  a  regulation  of  which 
coal  agents  were  not  to  have  more  than  three 
vessels  loading  and  to  load  at  the  same  time. 
Plaintiff's  ship  would  have  been  loaded  wiUi- 
out  delay  had  it  not  been  for  the  fact,  unknown 
to  the  plaintiff,  that  defendants  acted  as  their 

.  own  coal  agents,  and  that  they  had  three  ships 
loading  in  the  docks,  and  ten  other  charters  in 
their  books  which  had  priority  over  plaintiffs 
ship.  By  reason  of  the  incapacity  under  which 
defendants  had  so  placed  themselves,  the 
loading  could  not  be  commenced  until  thirty 
da^s  after  the  ship  was  ready: — Hdd,  in  an 
action  for  demurrage,  that  defendants  had  con- 
tracted that  they  would  load  with  the  usual 

*  dispatch,  and  that  it  was  no  answer  that  they 
were  unable  to  do  so,  or  that  plaintiff  knew  it. 
Ashcroft  V.  The  Crow  Orchard  Colliery  ih,, 
Q.B.,  104 

Discovert  op  DocxTMEin's — officer  of  body  corpo* 
rate] — The  attorney  of  a  body  corporate  is  not 
an  o£Scer  thereof  within  the  meaning  of  the 
Common  Law  Procedure  Act,  1854,  s.  50,  and 
therefore  cannot  be  compelled  to  make  a  dis- 
covery of  documents  in  an  action  to  which  the 
body  corporate  is  a  party.  Brown  v.  The 
Thames  and  Mersey  Marine  Insur,  Co,,  C.P.,  112 

DiSTBBSs — Kieht  to  distrain  cattle  damage  fea- 
sant.   See  Common. 

Easement — er^'oyment  of  private  way :  covenant 
in  purchase  deed  for  right  to  convey :  ^^  party  or 
privy  *''\ — Bv  an  indenture  dated  17th  May, 
1872,  to  which  defendant  was  a  party,  A. 
bought  a  plot  of  ground  for  building  a  house, 
and  power  was  given  to  her  to  erect  as  part 
thereof  a  portico  projecting  into  a  private  road 
upon  the  west  sido  toereof.    By  an  indenture 


dated  2nd  August,  1872,  to  which  also  defendant 
was  a  party,  another  plot  of  ground  was  con- 
veyed to  plaintiff  with  a  right  of  way  over  the 
private  road  before  mentioned,  which  was  to  be 
forty  feet  wide ;  and  defendant  covenanted  with 
plaintiff  that  he  had  not  "  been  party  or  privy 
to  anything,"  whereby  the  premises  granted  by 
him  were  or  might  be  "  impeached,  affected  or 
incumbered  in  title,  estate  or  otherwise  how- 
soever." A.  erected  a  house  upon  the  plot  of 
groimd  bought  by  her,  and  built  out  a  portico 
upon  the  west  side  thereof ;  the  columns  of  the 
portico  stood  in  the  carriage-way  of  the  private 
road ;  the  bases  of  the  columns  were  fire  feet  in 
width  and  two  feet  in  depth: — Heid,  that  by 
the  indenture  of  the  2nd  of  August,  1872, 
plaintiff  was  entiUed  only  to  the  reasonable 
enjoyment  of  a  right  of  way  over  the  private 
road,  and  not  to  the  use  of  every  sonare  inch  of 
the  sur^Eice  of  a  road  forty  feet  wide ;  that  the 
portico  did  not  interfere  with  the  reasonable 
enjoyment  of  the  road  by  plaintiff,  that  de- 
fendant's covenant  had  not  been  inMnged,  and 
that  he  was  not  liable  for  breach  thereof  in  an 
action  at  the  suit  of  the  plaintiff  C^fford  v. 
Hoare,  CJ>.,  226 
Semble,  that  if  plaintiff*8  enjoyment  of  the  rig^t 
of  way  over  the  private  road  had  been  inter- 
fered with  by  the  portico,  defendant  would  have 
been,  within  the  meaning  of  his  covenant*  P^rty 
and  privy  to  a  thing,  which  impeached,  aflbeted 
and  incumbered  the  grant  of  the  right  of  wav  to 
plaintiff  who  might  therefore  have  maintained 
an  action  against  defendant.    Ibid. 

— —  See  Deed.    Metropolitan  Commons  Act. 

EjBcniEirr  —  Estoppel  by  acting  under  invalid 
wilL  See  Estoppel.  And  see  Landlord  and 
Tenant — PhiUips  v.  Bridge, 

Estoppel — will  by  tenant  by  the  curtesy:  tenant 
for  life  and  remainderman:  heir-at-law  when 
barred  by  Statute  qf  Limitatumsiy—R,  A.,  a 
tenant  by  the  curtesy  of  an  estate  of  freehold 
of  inheritance,  died  in  1820,  after  moving  a 
will  by  which  he  devised  the  freehold  to  trus- 
tees in  trust  for  his  daughter  Rebecca,  for  life, 
and  after  her  decease  to  his  grandson,  W.  E 

'  Certain,  annuities  were  payable  under  the  will, 
and  were  paid  by  Rebecca.  Testator  died  in 
the  year  1855,  and  at  and  after  his  detth 
Rebecca  remained  in  possession.  In  1849 
plaintiff  bought  of  W.  B.,  the  remainderman,  all 
his  interest  in  the  freehold.  In  1863  Rebecca 
sold  the  freehold  to  defendant*  and  in  1872 
she  died,  whereupon  plaintiff  demanded  pos- 
session and  brought  an  action  of  ejectment 
against  defendant  to  recover  possession : — 
Held,  that  Rebecca  having  taken  under  the  will, 
and  having  acted  under  it,  would  have  been 
estopped  from  asserting  that  it  was  invalid  and 
that  by  reason  of  her  possesaion  for  twenty 
years  she  was  entitied  to  the  fee ;  that  the  de- 
fendant, who  daimed  throng  her,  was  estopped 
in  like  manner,  and  that  oonswquentlj  plaistiif 
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who  had  purchased  from  W.  B.,  the  remain- 
derman, was  entitled  to  recover  from  defendant 
Board  y.  Boards  Q.B.,  4 

EnoBNCE — construction  of  document:  mercantile 
meaning  a  question  for  jury] — If  a  mercantile 
document  is  insensible  when  read  according  to 
the  ordinary  sense  of  the  words  used  therein, 
it  is  a  question  for  the  jury  whether  the  lan- 
guage thereof  has  not  acquired  a  definite  mean- 
ing by  mercantile  usage.  Ashworth  v.  Bedford, 
C.P.,  67 

Plaintiff  sold  to  defendants  certain  goods ;  the 
inyoice  was  dated  the  Ist  of  May,  and  at  the 
foot  of  it  were  written  the  words,  "  Terms — Net 
cash,  to  be  paid  within  six  to  eight  weeks  from 
date  hereof.'*  The  goods  not  having  been  paid 
for,  the  plaintiff  issued  a  writ  to  recover  the 
price  thereof  on  the  18th  of  June,  scarcely 
seven  weeks  from  the  1st  of  May.  At  the  trial 
the  Judge  left  to  the  jury  the  question  whether 
the  credit  had  expired  on  the  18th  of  June  ac- 
cording to  mercantile  usage ;  the  jury  having 
found  that  the  action  was  not  brought  too  soon, — 
Held,  per  Ksatino,  J.,  and  Bbbtt,  J.  (Gbovb, 
J.,  doubting),  that  the  direction  to  the  jury  was 
proper,  and  that  the  plaintiff  was  entitled  to  the 
verdict.    Ibid. 

—  veHxU  promise  contemporaneous  with 
but  collateral  to  uritten  aqreement:  contract 
concerning  land :  statute  of  frauds] — Defendant 
demised  to  plaintiff  a  messuage  in  an  unfinished 
state  by  a  written  agreement.  Before  and  at  the 
time  of  plaintiff's  signing  the  a^eement  de- 
fendant verbally  promised  plaintiff  to  put  the 
messuage  into  a  condition  fit  for  habitation. 
Amongst  the  things  which  defendant  undertook 
to  do  upon  the  messuage  was  the  construction 
of  a  water-closet.  In  an  action  for  the  breach 
of  defendant's  promise  to  put  the  messuage 
into  a  condition  fit  for  habitation, — Held,  that 
defendant's  verbal  promise  to  finish  the 
messua^  was  collateral  to  the  written  lease; 
that  evidence  of  the  promise  was  admissible  at 
the  trial ;  and  that  defendant's  undertaking  to 
build  a  water-closet  in  the  messuage  was  not  a 
contract  for  an  interest  in  land  within  the 
fourth  section  of  the  Statute  of  Frauds,  and 
therefore  need  not  be  in  writing.  Mann  v. 
Kunn,  C.P.,  241 

of  usage  of  trade.    See  Contract — Johnson 

V.  Appleby. 

—  Presumption.    See  Criminal  Lunatic 

See  Custom.    Libel.    Sale  of  Goods. 

£xci8H  Duties  akd  Licemsbs  on  Carhulgvs — 
Meaning  of  "  trade."  Conveyance  of  goods  or 
burden  m  the  course  of  trade.  Speak  v.  Powell 
(M.C.,  19),  Ex.,  24 

SxscvnoN — kaste  m  issuing  fi.  fa,  on  taxation  of 
«»<#]— Judgment  for  20{,  having  been  recovered 


and  signed  against  defendant,  a  man  of  known 
and  undoubted  wealth,  the  costs  were  taxed  at 
72/.,  and  on  the  allocatur  being  given  for  that 
sum  about  one  o'clock  in  the  day,  the  attorney's 
clerk,  who  represented  defendant  at  the  taxation, 
asked  the  attorney's  clerk  attending  for  the 
plaintiff,  to  grant  time  until  a  return  of  post 
in  which  to  pay  the  money.  This  tlie  latter  re- 
fused to  do,  and  he  at  once  issued  execution, 
which  was  levied  at  four  o'clock  the  same  after- 
noon. A  master  made  an  order  setting  aside 
theyi./a.,  and  all  proceedings  thereunder,  with 
costs,  on  the  ground  that  the  execution  had 
been  issued  with  unreasonable  haste: — Hdd, 
that  such  order  was  wrong,  as  the  plaintiff 
had  a  right  to  issue  execution  instanter,  not 
being  bound  to  wait  during  the  time  asked  for, 
and  no  other  indulgence  of  a  more  reasonable 
kind  having  been  craved.  Smith  y.  Smith, 
Ex.,  86 

■  seizure    without    sale:    money    paid    to 

sheriff  on  account :  proceeds  of  sale] — Goods  of 
a  trader  debtor  were  seized  under  aji.fa.,  for  an 
amount  exceeding  50/.  He  paid  the  sheriff  two 
sums  on  account  of  the  judgment  debt,  and  the 
execution  creditors  assented  to  those  payments. 
Within  fourteen  days  of  the  seizure  the  debtor 
filed  a  petition  for  liquidation,  and  the  sheriff 
was  restrained.  No  sale  was  made.  Trustees 
were  afterwards  appointed.  They  claimed  the 
sams  which  had  been  paid  to  and  were  in  the 
hands  of  the  sheriff: — Held  (following  Ex  parte 
Brooke;  In  re  Hassall,  43  Law  J.  Kep.  (n.s.) 
Bankr.  49),  that  the  money  belonged  to  the  exe- 
cution creditors,  since  it  could  not  be  deemed 
the  proceeds  of  a  sale  within  the  terms  of  section 
87  of  the  Bankruptcy  Act^  1869.  Stock  v.  Hol- 
land, lEi.,  112 

—  See  Landlord  and  Tenant — Cox  v.  Leigh, 
And  see  Sheriff 

ExBCxrroB  —  de  son  tort:  assianee  of  lease] — 
Plaintiffs,  being  assignees  of  the  reversion  upon 
a  lease,  sued  defendant  for  breach  of  the  cove- 
nants therein.  The  lease  had  been  eranted  to 
H.  G.,  who  held  the  demised  premises  there- 
under imtil  his  death.  His  widow,  A.  G., 
administered  to  his  personal  estate.  At  her 
death  H.  received  the  rents  of  the  demised  pre- 
mises, which  were  let  to  under-tenants,  and 
upon  his  death  defendant  received  the  rents. 
Tne  covenants  in  the  lease  eranted  to  H.  G.  had 
been  l^roken : — Hdd,  that  defendimt  was  liable 
as  executor  de  son  tort  upon  the  covenants. 
WUliams  v.  Heales,  C.P.,  80 

Factor's  Act.  See  Principal  and  Agent— Co/e  v. 
The  North  Western  Bank. 

Factoby — Cement  works.  Premises  without  roof 
or  enclosure.  Redgrave  v.  Lee  (M.C.,  105), 
Q.B.,  128 

False  REPRssBin'ATioN — by  advertisimmt :  cause 
of  action :  nonsuit]-^J>etendBLnt  caused  to  be  in- 
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scrtod  iu  a  public  ne-wspapcr  an  advertiseinent 
for  the  letting  by  tender  with  immediate  posses- 
sion "all  that  farm,"  &c.  (describing  it). 
Plaintiff  believing  in  the  bona  fides  of  such 
advertisement^  and  desiring  to  become  tenant  of 
a  place  of  the  description  advertised,  was  induced 
to  take  and  did  take  trouble  and  incurred  ex- 
pense in  going  to  and  inspecting  the  property, 
and  in  the  employment  of  persons  to  inspect 
and  value  it  for  him,  with  a  view  of  his  be- 
coming tenant  thereof.  Defendant  knew  at  the 
time  he  caused  the  advertisement  to  be  pub- 
lished that  he  had  not  power  to  let  the  farm,  and 
in  fact  the  farm  was  not  to  be  let,  and  de- 
fendant caused  the  advertisement  to  be  issued 
to  serve  some  purpose  of  his  own  other  than  that 
appearing  by  the  advertisement.  Upon  the 
above  facts,  disclosed  by  the  particulars  in  a 
plaint  in  a  County  Court,  the  Judge  directed  a 
nonsuit,  holding  that  no  cause  of  action  was 
disclosed: — Held,  upon  appeal,  that  the  Judge 
was  wrong,  and  that  lie  ought  to  have  heard 
the  eWdence.    Richardson  v.  Sylvester,  Q.B.,  1 

-—  See  Banker  and  Banking  Company. 

Felony.  See  Carriers  by  Hallway — Kirkaiall 
Brewery  Co.  v.  Fumess  Bail.  Co.^  and  Vaughton 
T.  London  and  North  Western  Rail.  Co. 

Fines  and  Becoveries  Act — ^Acknowledgment  by 
married  woman.    See  Husband  and  Wife. 

FoRKiGN  Judgment — shareholder  in  Joreign  com- 
pany :  articles  of  association :  liability  of  English 
subject  to  proceedings  taken  abroad  in  his  ab- 
sence]— The  law  of  a  foreign  country  being  that 
shareholders  of  a  company  there  established  are 
subject  to  the  provisions  in  the  articles  of  asso- 
ciation— by  taiing  shares  in  such  a  company, 
the  articles  of  association  of  which  provide  that 
all  disputes  shall  be  submitted  to  the  juris- 
diction of  a  tribunal  in  such  country,  and  that  a 
shareholder  shall,  in  certain  events,  elect  a 
domicile  within  the  jurisdiction  whereat  process 
shall  be  served,  or,  in  default,  that  such  election 
shall  be  made  for  him,  an  English  subject, 
neither  resident,  nor  domiciled  in  the  foreign 
country,  becomes  bound  by  legal  proceedings 
there  in  a  suit  against  him  for  calls,  if  process 
has  been  duly  served  at  a  domicile  elected  for 
him  under  the  provision  aforesaid,  although  he 
may  have  had  no  notice  or  knowledge  of  such 
proceedings ;  for  he  has  contracted  to  be  bound 
thereby,  and  an  action  may  be  maintained  in 
this  country  upon  a  judgment  recovere<l  against 
him  in  such  suit.  Copiii  v.  Adamson  ;  Same  v. 
Strahan,  Ex.,  161 

But  hold  (Kelly,  C.B.,  dissentiente)  that  his  mere 
membership  in  the  French  company  does  not 
make  him  subject  to  the  general  law  of  France 
so  as  to  be  bound  by  similar  provisions  for  the 
election  of  a  domicile,  contained  in  that  law,  and 
thereby  liable  to  an  action  here  upon  a  French 
judgment  recovered  under  the  above-mentioned 
ciicumstances.    Ibid. 


FoBOEBT — Indorsement  on  cheque.  See  Banker 
and  Banking  Company — Ogdek  t.  Benas. 

Fbattds,  Statute  op — promise  by  chairman  of  a 
local  board:  primary  or  collateral  liabUity:  em- 
dence  :  *•  /  wUl  see  you  paid"] — The  chairman  of 
a  local  board  of  health  verbally  promised  a  con- 
tractor that  if  he  would  do  certain  work  he 
would  see  him  paid.  The  contractor  did  the 
work,  and  made  his  claim  against  the  board, 
and  afterwards,  finding  that  me  chairman  had 
no  authority  to  pledge  the  credit  of  the  board, 
and  that  the  board  refVised  and  were  not  legally 
compellable  to  make  the  payment,  he  sued  the 
chairman: — Hetd^  that  whether  or  not  the 
parties,  or  either  of  them,  intended  only  a  con- 
tract of  suretyship,  there  was  a  personal  contract 
by  the  chairman  on  which  he  was  primarily 
liable,  and  not  merely  a  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another, 
such  as  would  require  a  memorandum  thereof  in 
writing  under  section  4  of  20  Car.  2.  c  3. 
Lakeman  v.  Mountstephen  (H.L.),  Q.B.,  188 

By  Lord  Selbornb,  there  can  be  no  suretyship 
unless  there  be  a  principal  debtor  constituted  by 
matters  ex  post  facto^  if  not  existing  at  the  time 
of  the  transaction.    Ibid. 

Plaintiffs  own  evidence  that  he  said  to  the  chair- 
man, "  I  have  no  objection  to  do  the  work  if 
you  or  the  board  will  give  me  the  order,"  and 
that  the  chairman  replied,  ''  Do  the  work  and  I 
will  see  you  paid,"  held  evidence  for  the  jury 
in  support  of  a  declaration  to  the  effect  that 
the  chairman  had  promised,  first,  as  if  he  were 
the  authorised  agent  of  the  board,  or  secondly, 
that  he  would  obtain  a  legal  contract  from  the 
board,  or  thirdly,  that  he  would  pziy  for  the 
work  if  the  board  refused.    Ibid. 


—  connection  between  tioo  writings  by  internal 
reference:  liability  of  auctioneer  for  not 
making  binding  contract] — Plaintiff  sent  a 
grey  mare  to  defendant  for  sale  by  auction. 
Defendant  circulated  a  catalogue,  forming  one 
document  with  the  conditions  of  sale,  wherein 
the  mare  was  described  and  numbered,  and 
the  sale  advertised  for  a  day  named.  The 
sale  took  place  on  such  day,  and  the  mare 
was  knocked  down  to  M.  Prior  to  the  sale 
defendant  had  prepared  a  sales  ledger,  con- 
taining in  several  columns  the  particulars  of 
each  horse  to  be  o£^ed  for  sale,  with  blanks  far 
the  purchasers  and  prices,  which  blanks  were 
filled  up  by  the  clerk  of  defendant  as  soon  as 
each  horse  was  knocked  down.  The  number  and 
description  of  plaintiff's  mare  as  entcreil  in  the 
sales  ledger  corresponded  exactly  with  the 
number  and  description  in  the  catalogue,  and  im- 
mediately after  the  sale  M.  wrote  to  defendant 
(to  return  the  mare  as  not  up  to  warranty)  a 
letter  identifying  her  by  number  and  descrip- 
tion : — Heldf  that  defendant  was  liable  to  plain- 
tiff for  negligence  in  not  having  made  a  bind- 
ing contract  with  M.,  and  that  the  letter  of  M. 
W4S  not  eufficient  to  shew  that  there  vaa  a 
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contract  which  would  be  binding  npon  M.  Peirce 
V.  Corf,  Q.B.,  62 

— —  agreement  not  to  be  performed  within  a 
year :  amendment :  increase  of  cJaim  in  decla- 
ration]— Defendant  having  had  bastard  children 
by  plaintifi)  a  spinster,  proraisetl  her  verljally 
that  so  long  as  she  would  at  bis  request 
maintain  and  educate  the  children,  he  would 
pay  her  300/.  per  annum  quarterly.  An 
action  having  been  brought  to  recover  the  in- 
stalments due  in  respect  of  two  years  and  a 
half,  during  which  she  had  maintained  and 
educated  the  children, — Heid,  that  the  agree- 
ment was  not  an  "  agreement  that  is  not  to  l)o 
performed  within  the  space  of  one  year  from 
the  making  thereof"  within  the  Statute  (f 
Frauds,  s.  4,  and  that  the  plaintiff  could  re- 
cover.    Knowlman  v.  Bluett,  Ex.,  29 

Held  also,  that  the  declaration,  which  claimed 
only  600/.  for  two  years'  instalments,  could  be 
amended  before  verdict  by  increasing  the  claim 
to  750/.,  this  being  an  amendable  "defect" 
within  the  Common  Law  Procedure  Act,  1852, 
s.  222.     Ibid. 

And  on  appeal  to  the  Exchequer  Chamber  (see 
page  15),  held,  that  whether  the  agreement 
was  within  the  statute  or  not,  the  action  lay, 
being,  in  substance,  for  money  paid  at  defend- 
ant's request.    Ibid. 

—^  Contract  concerning  land.  See  Evidence — 
Mann  v.  Nvnn. 

—  See  Contract    Sale  of  Goods. 

Freight  —  payment  of  freight :  liabUity  of  ship- 
ver :  contract"] — Plaintiff,  as  master  of  a  ship 
lying  in  London,  entered  into  a  charter-party 
with  L.,  a  shipbroker,  to  cany  a  quantity  of  iron 
at  a  tonnage  freight.  By  the  charter-party, 
freight  was  to  be  paid  in  London  on  signing 
bills  of  lading,  the  owner  to  have  an  absolute 
lien  for  freight  On  the  same  day  L.  re- 
chartered  the  ship  to  defendants  to  carry  the 
same  quantity  of  iron  at  an  increased  freight, 
with  similar  provisions  as  to  payment  of  and 
lien  for  freight^  and  with  this  clause — "  The 
brokerage  of  five  per  cent  is  due  on  the  exe- 
cution of  this  charter  to  L.,  by  whom  the  vessel 
is  to  be  entered  and  cleared  at  the  port  of 
loading."  L.  had,  however,  no  authority  to  act 
as  broker  for  plaintiff,  or  to  receive  the  freight* 
Neither  plaintiff  nor  defendants  knew  of  the 
charter-party  entered  into  by  the  other.  The 
iron  was  shipped  by  defendants,  and  the  master 
signed  and  defendants  received  bills  of  lading, 
by  which  the  iron  (stated  to  be  shipped  by 
defendants)  was  to  be  delivered  to  consignees  or 
assigns,  "  paying  freight  for  the  said  goods  as 
per  charter-party."  Plaintiff  did  not  claim  the 
freight  on  signing  the  bills  of  lading,  and  de- 
livered the  cargo  without  insisting  upon  his  lien. 
L.  in  the  meantime  obtained  the  freight  due 
from  defendants,  and,  having  stopped  payment, 
the  freight  due  under  his  charter  was  not  paid 


to  plaintiff: — HeUt,  that  plaintiff  was  not  en- 
titled to  recover  freight  from  defendants  as 
shippers  of  the  iron,  inasmuch  as  both  parties 
made  a  mistake  as  to  the  charter-party  referred 
to  in  the  bills  of  lading,  and  were  consequently 
never  ad  idem.  No  contract  could  therefore 
be  implied  on  the  part  of  defendants  to  pay 
freight  to  pkintiff.    Schmidt  v.  Tiden,  Q  B.,  1 09 

—  right  to  lump  freight  where  part  of 
cargo  tost :  interest] — By  a  charter-party  a  lump 
sum  freight  of  5,000/.  was  to  be  paid  after  entire 
discharge  and  right  delivery  of  the  cargo  at  Lon- 
don. The  ship  sailed  with  her  cargo  for  London, 
and  while  at  sea  a  fire  broke  out,  and  part  of  the 
cargo  was  so  injured  by  fire  and  water  that  it 
became  necessary  to  sell  it.  The  remainder  of 
the  cargo  was  brought  to  London  and  reported 
inwards  at  the  Custom  House  : — Held,  affirming 
the  cases  of  the  Norway  and  Robinson  v.  Knights, 
that  the  lump  sum  of  5,000/.  was  to  be  payable 
on  the  delivery,  not  of  the  entire  cargo  which 
had  been  put  on  board,  but  of  that  which  had 
not  been  lost  by  the  excepted  perils.  Held  also, 
that  interest  was  not  payable,  as  the  money 
could  not  be  regarded  as  a  sum  payable  on  a  diiy 
certain.  The  Merchant  Shipping  Co,  {Lim.)  v. 
Armitage  (Ex.  Oh.),  aB.,  24 

— freight:  prepayment  of  part  of  freight:  in- 
surance of  freight] — By  a  charty-party,  under 
which  plaintiff's  vessel  was  chartered  to  carry  a 
cargo  of  coal  from  Greenock  to  Bombay,  freight 
was  to  be  paid  on  the  right  delivery  of  the 
cargo  at  a  certain  rate  per  ton  on  the  quantity 
delivered,  and  such  freight  was  to  be  half  in 
cash  on  signing  bills  of  lading,  and  the  re- 
mainder on  the  right  delivery  of  the  cargo.  The 
vessel  left  Greenock  with  her  chartered  cargo, 
and  was  wrecked  on  the  voyage.  Half  her 
cargo  was  totally  lost,  but  half  w:is  saved  and 
delivered  at  Bombay ;  but  as  the  freight  in  re- 
spect of  such  was  less  than  the  freight  which 
had  been  paid  in  advance  on  signing  the  bills 
of  lading,  plaintiff  received  no  freight  on  the 
deliveiT  of  such  half,  but  totally  lost  the  same : 
— Hela  (per  Cockbuhn,  C.J.,  Mellob,  J.,  and 
Amphi.ktt,  B.,  reversing  the  decision  of  the 
Court  of  Common  Pleas  (42  Law  J.  Rep.  (n.s.) 
O.P.  834),  Cleasbt,  B.,  and  Polix)ck,  B.,  dis- 
sentientibus),  Uiat  the  freight  which  plaintiff  so 
lost  was  not  recoverable  as  a  total  loss  under 
an  insurance  of  freight  to  be  earned  bv  plaintiff's 
vessel  on  the  said  voyage,  which  he  effected 
after  the  charter-party.  Allison  v.  The  Bristol 
Manne  Insur.  Co.  (Ex.  Oh.),  O.P.,  311 

—  ^*ship  lost  or  not  lost :  **  lien  on  cargo :  aban- 
donment of  vogage :  "  owners  of  cargo*  ] — When 
money  for  the  carriage  of  goods  by  sea  is  pr^yable 
at  the  port  of  destmation,  "ship  lost  or  not 
lost,"  and  the  ship  is  wrecked  upon  the  voyage, 
the  shipowner  has  no  lien  upon  the  goods, 
alUiough  the  money  to  be  paid  for  the  oirriage 
thereof  is  described  as  "  freight "  in  the  bills  of 
lading.    Nelson  v.  The  Association  for  the  PrO' 
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twHon   of  Commercial    Interests   as    respects 
Wrecked  and  damaged  Property,  C.P.,  218 

Goods  were  shipped  on  board  plaintifiTs  vessel  to 
be  carried  tx)  L.  under  bills  of  lading,  whereby 
the  *'  freight"  was  to  be  paid  at  L.  "  £ip  lost  or 
not  lost.'*  Upon  the  voyage  plaintifiTs  vessel 
was  totally  wrecked,  and  they  thereupon  aban- 
doned the  adventure  and  took  no  steps  to  save 
either  ship  or  cargo.  Defendants  under  the 
instructions  of  the  underwriters  saved  a  nortion 
of  the  goods  mentioned  in  the  bills  of  lading, 
and  forwarded  them  to  L.  A  dispute  having 
arisen  as  to  whether  plaintifis  were  entitled  to  a 
lien  for  the  "  freight  mentioned  in  the  bill  of 
lading,  a  memorandum  was  drawn  up  between 
plaintiffs  and  defendants  stating  that  plaintiffii 
having  claimed  a  lien  **  for  the  original  freight" 
upon  the  goods  saved  "without  allowance  for 
the  forwarding  freight  and  expenses,**  defend- 
ants, "the  owners  of  such  cargo,"  had  agreed 
to  deposit  the  amount  of  plainti£&'  claim  to 
abide  the  event  of  an  action.  A  special  case 
having  been  stated  for  the  opinion  of  the  Court, 
— Held,  that  upon  the  agreement  the  only  ques- 
tion to  be  argued  was  whether  plaintiffii  could 
lawfully  claim  a  lien,  that  they  were  entitled  to 
no  lien,  and  that  judgment  must  be  given  for 
defendants.    Ibid. 

QiutrCy  Whether  under  the  circumstances  which 
had  happened  the  plaintiffii  were  entitled  to  re- 
cover the  amount  of  the  "fre^t"  from  Uie 
parties  to  the  bills  of  lading?    ftid. 

^^•^-m  msdeseription  of  weMt:  lump  Jreigkt: 
law  of  France:  fieading\ — DedantioA,  for 
lump  freight  payable  under  a  bill  of  lading 
in  respect  of  a  cargo  of  pit-wood  carried  from 
UOrient  to  Cardiff.  Plea,  first  (except  as  to 
217  tons,  portion  of  the  cargo^  setting  out  a  bill 
of  lading  made  by  the  plaintiff,  master  of  the 
ship,  at  the  port  of  UOrient,  whereby  he  ac- 
knowledged to  have  received  of  the  ^pper  a 
specified  weight  of  wood,  to  be  carried  and  de- 
livered to  the  bearer  or  his  order  on  payment 
for  freight  of  the  sum  of  172/.  !«.  Averment, 
that  the  plaintiff  did  not  carry  and  deliver 
the  goods  in  the  bill  of  lading,  but  a  portion 
of  the  same  only,  to  wit,  217  tons.  Second  plea, 
Miyment  into  Court  in  respect  of  those  tons. 
Beplication  —  third,  that  plaintiff  carried  the 
whole  delivered  to  him.  and  that  the  goods 
described  in  the  bill  of  lading  as  weiring 
more  than  217  tons,  in  fact  weighed  217  tons 
and  no  more,  and  that  the  weight  mentioned 
in  the  bill  of  lading  was  a  mere  misdescription, 
without  fr^ud  or  default  on  the  part  of  the 
pl.<iiDtiff;  fourth,  that  the  bill  of  lading  was 
made  in  France,  and  that  according  to  the  law 
of  France  the  whole  of  the  freight  was  payable, 
notviihstandins  thjtt  the  Siud  part  only  of  the 
potxls  was  earrii>l  and  Joliverea ;  fifth  (repeat- 
ing the  thiixl.  and  addimrV  that  the  bill  of  lading 
was  made  in  France,  and  that  according  to 
the  Uw  of  France  the  whole  of  th^  freight  was 
payable.  On  demurrer  to  the  first  plea  and  to 
th»  leptieatioBs :— JSrM,  that  even  if  the  plea. 


which  was  ambtgnons,  were  treated  as  good, 
the  replications,  being  good  also,  sufficiently 
answered  it.  BlanckH  v.  PotoeUs  LlantivU 
Colliery  Co.,  Ex.  60 

— —  See  Bill  of  Lading.    Charter-party. 

Gamino — ^Betting  at  a  Pigeon  Scooting  Match. 
Eastwood  V.  Millar  (M.C.,  139),  Q.B.,  218 

—  Betting  house.  Office  or  place  within  16  & 
17  Vict.  c.  ]  19.  Bows  v.  Fenwiek  (M.C.,  107), 
C.P.,  160 

GuABAirrKB.    See  Principal  and  Surety. 

Hackkst  Cabbiaoe — Definition  o£  UnliceDsed 
driver  of  carriage  standing  in  private  yard. 
Bateson  v.  Oddy(t/LO.,  131),  Q.B.,  204 

Highway — district  surveyor:  liability  of  indi- 
vidual  corporators  for  acts  ultra  vires :  nuuim, 
respondeat  superior] — A  highway  board  under 
25  &  26  Vict,  c  61,  has  no  authority  to  deter- 
mine whether  a  disputed  highway  is  or  is  not 
a  highway,  or  to  order  the  removal  of  an 
obstruction  from  a  disputed  highway.  That 
statute,  by  section  9,  sub-section  6,  protects  the 
members  of  the  board  from  liability  by  xeason 
of  any  "  lawful  act  done  by  them  in  execotioo 
of  any  of  the  powers  of  the  board  ;**  but  if  the 
board,  acting  as  a  corporation,  order  the  sur- 
veyor to  commit  a  trespass  on  private  prupetiy 
for  the  purpose  of  removing  an  obetnKtioQ 
from  a  disputed  highway,  sndi  an  ofdtt  is 
ultra  vires,  and  the  members  of  the  board  who 
concur  in  giving  the  order  are  personally  liable 
and  may  be  sued  for  the  trespass,  tboogfa  thej 
have  acted  honafide^  Hie  surveyor  who  obeys 
such  an  order  and  commits  the  trespass  is  also 
liable  to  be  sued ;  and  he  is  not  protected  from 
such  a  liability  by  section  16,  whidi  leqaires 
him  '*  in  all  respects  to  conform  to  the  oidcn 
of  the  board  in  the  execution  of  his  deties.* — 
So  Hdd  per  Pigott,  B^  and  Cleasby.  R ;  Us- 
sentiente  KeUy,  CJB.    Mm  r.  Eneker,  Ex^  129 

Dedicatioo  cf  private  road  already  fci  oat 

under  an  award,  ffigfaway  Act,  5&6  WilL  4.  c: 
50.  s.  23.  S.  V.  Tke  Inkabitants  of  Btm4/kU 
(M.C.,  155),  Q.R,  245 


See  Negligence. 


HorsB— conveyance  oL    See  Deed. 

HrsRiXD  AXD  WiFB — Qekmowitdgmtnt  of  itti^ 
married  uymman  taken  by  commissioners  a6r*sd: 
qfidaHi]—1he  oviis^ion  of  the  deecripiioa  cf  s 
special  commisriooer  to  tnke  the  mdkxmieii:- 
ment  of  a  married  woman  is  an  irregmiarifT, 
when  it  oecurs  in  the  affidavit  of  TmAnikm : 
but  it  may  be  cored  by  a  stateoMBt  of  iissatr. 
BeHowmrd;  and  Be  JJknfft,  CJB^  lii 

An  uns^^ed  aSdavit  of  vcdfiatioa  wmmn  m  a 
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foreign  possession  of  the  British  Crown  may  be 
sufficient,  if  the  jurat  contains  a  statement  that 
the  oath  was  administered  before  a  Court,  Judge, 
magistrate,  commissioner  or  notary  public,  pur- 
suant to  the  General  Kule  of  this  Court,  Hilary 
Term,  1863.     Ibid. 

—  V)\fe8  earnings:  action  htf  wife  for  breach  of 
contract] — In  an  action  for  breach  of  contract 
by  a  married  woman  against  her  bankers,  the 
first  count  of  the  declaration  was  for  not  present- 
ing for  payment  a  bill  of  exchange  deposited  with 
them  for  that  purpose ;  the  second  count  was 
for  not  giving  her  notice  of  the  dishonour  of  a 
bill  of  exchange  entrusted  to  them  for  collection, 
and  the  thiiS  count  was  for  dishonouring  a 
cheque  drawn  by  plaintiff  upon  defendants,  they 
having  at  the  time  funds  of  plaintiff  to  meet 
it.  Plea,  that  plaintiff  was  a  married  woman. 
Beplication,  that  the  causes  of  action  arose  ex- 
clusively from  earnings,  money,  chattels  and 
property  within  the  meaning  of  the  Married 
Women's  Property  Act,  1870  (33  &  34  Vict.  c. 
03),  and  that  defendants  knew  when  they  ac- 
cepted plaintiffs  banking  account  that  she  was 
a  married  woman  carrying  on  her  business 
separately  from  her  husband: — Heldy  on  de- 
murrer, that  the  replication  was  good  as  shewing 
that  plaintiff  was  seeking  a  remedy  for  the  pro- 
tection of  her  earnings  and  property  within  the 
meaning  of  the  11th  section  of  the  Married 
Women's  Property  Act,  1870.  Summers  v. 
The  City  Bank,  C.P.,  261 

— — -  separation  deed:  covenant  by  husband 
to  pay  annuity:  adultery  and  divorce  of 
wife:  effect  on  covenant]  —  A  covenant  in  a 
deed,  whereby  the  husband  covenanted  with 
trustees  that  he  would,  during  the  joint  lives 
of  himself  and  his  wife,  and  during  so  long  as 
they  should  live  separate  and  apart,  pay  unto 
the  trustees  for  the  separate  use  of  his  wife  a 
certain  annuity,  is  an  absolute  covenant  for 
payment  of  the  annuity  during  the  joint  lives 
of  the  husband  and  wife,  and  during  so  long 
time  as  they  lived  separate,  and  not  merely 
while  the  marriage  tie  subsisted ;  therefore,  a 
plea  of  dissolution  of  the  marriage  is  no  answer 
to  an  action  on  the  covenant  for  arrears  of 
the  annuity.     Charlesworth  v.  Holt,  Ex.,  25 

Ikclosttrb  Act — construction :  omission  to  dispute 
claim  b^ore  valuer:  provisional  orcfer]— -The 
words,  in  section  27  of  8  &  9  Vict.  c.  118, 
"right  of  pasturage  which  may  have  been 
usually  enjoyed  by  the  lord  or  his  tenants," 
mean  rights  of  common  or  pasturage,  de  facto 
enjoyed  by  the  lord  and  his  tenants  in  respect 
of  the  demesne  lands,  for  such  a  period  as,  but 
for  the  fact  that  the  lord  was  the  freeholder 
both  of  the  dominant  and  servient  tenement, 
would  be  evidence  of  an  immemorial  right. 
Musarave  v.  The  Inclosure  CommisHoners  for 
England  and  Wales,  Q.B.,  80 

A  provisional  order,  silent  as  to  any  such  rights, 
was  assumed  to  have  omitud  to  take  them  into 
account  in  the  allotment  to  the  lord.    Ibid« 

^XT?  Sbbibs,  43, — Index,  Com^  Latc^ 


There  being  claims  to  pasturage  over  different 
parta  of  the  waste  in  respect  of  seven  farms, 
and  no  objection  being  made  before  the  valuer 
and  assistant  commissioner, — Held,  that  these 
officers  had  no  power,  in  the  absence  of  any  such 
objection,  to  disallow  a  claim.    Ibid. 

—  See  Manor. 

iNDSHifiTT.    See  Vendor  and  Purchaser. 

LrsiCTMEKT — Costs  of  prosecution.  See  Costs— 
B,  T.  Oastler. 

lNsi*EcnoN  OF  DocwxsTS—private  and  confi' 
dential  letters  between  j)laintiff8'^ — The  Court,  in 
the  exercise  of  its  discretion,  will  refuse  to  order 
the  production  of  private  and  confidential  letters 
passing  between  plaintiffs  relative  to  the  pro- 
jected litigation  with  the  defendants.  Allan 
T.  Royden,  C.P.,  206 

^-—  privileged  communications :  medical  report] — 
A  railway  company  having  received  from  a  pas- 
senger a  claim  for  compensation  for  personal 
injuries  caused  on  their  line,  instructed  a 
medical  man  to  examine  the  passenger  in  order 
to  inform  the  company's  attorneys  of  the  nature 
and  extent  of  the  injuries  so  that  they  might  be 
able  to  advise  the  company  in  reference  to  the 
claim,  and  prepare  the  defence.  The  medical 
man  accordingly  twice  examined  the  passenger, 
and  made  two  reports  in  writing  to  the  com- 
pany's attorneys.  The  passenger  having  after- 
wards brought  an  action  against  the  company 
to  enforce  the  claim, — Held,  that  the  reports' 
were  privileged,  and  that  the  plaintiff  was  not 
entitled  to  inspect  them,  and  that  the  practice  in 
this  Court  was  in  accordance  with  the  rule  laid 
down  in  Omy  y.  The  London,  Brighton  and 
South  Coast  Jxailway  Company  (89  Law  J.  Rep. 
fK.8.)  C.P.  174),  and  with  that  in  Fenner  v. 
7%e  South'Eastem  Railway  Company  (41  Law 
J.  Bep.  (n.s.)  Q.B.  313).  Skinner  v.  The  Great 
Northern  Rail,  Co,,  Ex.,  150 

-^  See  Discovery  of  Documents.  Parliament— 
Stowe  V.  JoUiffe  and  James  t.  Henderson, 

IifsuBANCs  OK  Life — declaration  untrue  but  not 
fraudulent :  proviso  avoiding  policy  if  declaratton 
was  untrue] — A  policy  of  insurance  was  granted 
by  defendants  to  plaintiff  on  the  life  of  T.,  con- 
taining a  proviso  that  "  if  the  declaration  under 
the  hand  of  plaintiff  delivered  at  defendanta' 
office  as  the  basis  of  the  insurance  is  not  in 
every  respect  true,  and  if  there  has  been  any 
misrepresentation,  &c.  .  .  .  then  the  said  in- 
surance shall  be  void :" — Held,  that  an  inaccurate 
statement  of  a  material  fact  contained  in  the  de- 
claration avoided  the  policy,  though  the  state- 
ment was  made  bona  fide,  and  was  not  nntriio 
to  the  knowledge  of  plaintiff.  Macdonald  v.  Tht 
Law  Union  Fire  and  Lfe  Insurance  Co 
(I.B.,  131 
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ImmtAifci  SodBTr—Ezpnlnon  of  Member.  See 
Action — Wood  v.  Wood, 

iMTEiutsT^on  costs  of  appfaL  See  Oosts^ZoJi- 
cashire  and  Yorkshire  B,  C.  t.  Oidlow, 

^m-~  When  payable.    See  Freight 

Imtxbrooatoribs — til  action  for  srduciion :  fiuans 
and  position  of  iU/endant] — In  an  action  for 
seduction  it  is  not  allowable  to  interrogate  the 
defendant  as  to  his  present  means  or  what  pro- 
pertj  he  is  possessed  of.  But  it  is  allowable 
to  interrogate  him  with  a  view  of  obtaining  ad- 
missions from  him  as  to  his  having  had  sexual 
intercourse  with  the  plaintifTs  dau^ter.  Hod* 
9oU  V.  Taylor,  Q.B.,  14 

^--^  sufficient  answer:  form  of  order  for  oral 
cxaminaHonl — When  the  answers  to  interro- 
gatories administered  pursuant  to  the  Common 
Law  Procedure  Act,  1854,  contain  statements 
irreleyant  to  the  q^uestions  asked,  the  interro- 
gatories are  insufficiently  answered  within  the 
meaning  of  the  53rd  section  of  that  statute,  and 
an  oral  examination  may  be  ordered  in  the  dis- 
cretion of  a  Judge  at  chambers.  Peyton  y.  Hart' 
ing,  C.P.,  10 

An  order  directing  that  a  person  interrogated 
pursuant  to  the  Common  I^w  Procedure  Act, 
1854,  shall  be  orally  examined  as  to  the  matters 
concerning  which  h^  has  refused  or  omitted  to 
make  an  affidavit^  is  sufficient  within  the  53rd 
section.    Ibid. 

•■—  uthtn  money  is  paid  into  Cowr/1 —Where  in  an 
action  for  breach  of  contract  defendant  admits 
himself  to  be  liable  to  compensate  the  plaintiff, 
and  intends  to  pay  into  Court  a  sum  suffi- 
cient to  cover  the  damage  sustained,  defendant 
will  be  allowed  to  administer  interrogatories 
in  order  to  ascertain  the  extent  of  the  loss  which 
the  plaintiff  has  incurred.  Home  t.  Hougk^ 
C  J».,  70 

— ^  difcovrry  in  eqtti/y:  payment:  death] — 
Where  in  an  action  against  the  maker  of  a 
promissoiT  note  by  the  executors  of  a  deceased 
payee,  de&ndant  pleaded  payment  to  the  payee 
m  his  lifetime,  the  Court  on  the  authority  of. 
Hawkins  y.  Carr^  and  because  the  person  to 
whom  the  payment  was  stated  to  hare  been 
made  was  dead,  allowed  plaintiff  to  interrogate 
defendant  by  interrogatories  under  the  Common 
Law  Procedure  Act,  1854,  as  to  the  mode,  time 
and  circumstances  of  such  payment.  HiJls  v. 
Wates,  C.P.,  880 

—  enquiry  into  character  of  title  to  here* 
ditament  and  quality  qf  possession] — Although 
interrogatories  as  to  the  means  by  .which 
a  defendant  proposes  to  establish  an  ad- 
verse title  to  an  hereditament  are  not 
admissible,  yet  interrogatories  seeking  only  to 
ascertain  the  character  of  his  title  and  the 


qmility  of  his  poeaesaion  may  be  allowed.  Icwm 
T.  Cocks,  Ex.,  41 

— —  See  Discovery  of  Docnments.  Kegligence — 
Ikimerr.  Goulien, 

JTmiSDicnoK.  See  City  of  London  Court  Mayor's 
Coort  of  London.    Prohibition.    Trial  at  Bar. 

JvBT  Lists  —  expenses  of  overseers  for  passing 
lists :  fee  to  justice^  derk  for  notice  to  over- 
seers]— The  payment  of  fees  to  justices*  clerks 
"  for  notice  to  parish  officers  to  return  and  veril^ 
jury  lists,  and  for  allowance  of  list  and  return 
thereof,**  are  not  expenses  properly  incurred 
within  the  meaning  of  7  &  8  Vict  c  101.  s.  80, 
and  a  rule  to  quash  the  disallowance  of  the  same 
in  the  overseers*  accounts  by  the  Poor  Law 
Auditor  was  discharged.  B,  v.  Overseers  qf 
Haslinafield,  Q^B.,  88 

Semble,  that  if  the  fees  had  been  payable  to  the 
overseers,  the  amount  ought  to  have  been  al- 
lowed to  them  out  of  the  poor-rate.    Ibid. 

JxjsncB  OF  TBS  PSA.CB — Rule  to  proceed  or  man- 
damus.   B.  V.  Percy  (M.C.,  45),  0.6^  85 

Lakdlobd  akd  Tbnamt— ^etmr*  by  ekerif  ta 
execution  after  expiration  qf  tenancy:  year's 
rent] — Statute  8  Ann,  c  14,  by  section  1, 
provides  that  no  goods  or  chattels  being  in 
or  upon  any  messuage,  lands  or  tenements 
which  are  or  shall  be  leased  for  life,  &C., 
shall  be  liable  to  be  taken  by  yirioe  of  any 
execution,  unless  the  pafty  at  whose  salt  the 
execution  is  sued  out  shall  before  the  removal 
of  such  goods  from  off  the  premises  pay  to  the 
landlord,  dec.,  all  such  -sum  or  sums  of  money 
as  shall  be  due  for  rent,  &c.,  provided  the  said 
arrears  of  rent  do  not  amount  to  more  than  one 
year's  rent,  and  in  case  they  do,  the  judgment 
may  be  executed  after  paying  one  year's  rent  :— 
Held,  that  the  provision  in  the  above  section 
applies  only  to  a  case  where  there  is  a  sobsist- 
ing  tenancy;  and  therefore  where  the  sherifT 
seized  goods  after  the  tenancy  had  been  deter- 
mined he  was  held  not  liable  to  an  action  for 
selling  the  goods  upon  the  land  without  paying 
over  a  year's  arrears  of  rent  to  tim  landlctd. 
Cox  V.  Leigh,  Q.B.,  128 

power  qf  re-^ntry  on  drfauU  in  payment 

qf  rent:  demand  qf  rent] — ^By  an  agreement 
under  which  premises  were  let  at  a  rent 
payable  on  the  usual  quarter  days,  a  right  ef 
re-entnr  was  reserved  to  the  landlord  if  de- 
fault should  be  made  **  in  payment  of  the  rent 
or  any  part  thereof  within  twenty-one  dsjB 
after  the  same  shall  become  due  (being  de- 
manded) :"-~Hsld,  that  to  entitle  the  landlord 
to  bring  ejectment  on  such  a  ri^t  of  re-«ntiT 
there  must  be  a  demand  of  the  rent  after  snch 
twenty-one  days  have  elapsed,  and  a  demand 
made  during  such  twenty-one  dayi  was  not 
vafBudmUPkOt^  y.  Brit^  CLP.,  IS 
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— -  tithe  rent-charge:  agreement  hg  tenant  to 
pay  all  charges  during  the  ^frm]  — By  a 
lease,  the  tenant  agreed  to  pay  the  rent> 
*'wi^oiit  any  deduction  in  respect  of  any 
taxes,  rates,  assessments  or  charges  whatsoever, 
the  landlord's  property  tax  only  excepted:" — 
Ueld^  that  the  tenant  was  bound  to  pay  the 
tithe  rent-charge  imposed  upon  the  aemised 
hereditaments.    Lockwood  v.  Wilson^  C.P.,  179 

^—  tenancy  from  year  to  year  subject  to  agree" 
ment  void  as  a  tease\ — when  a  tenant  enters 
a  house  under  an  unsealed  agreement  to  let 
for  a  term  of  more  than  three  years,  and 
occupies  and  pays  rent  till  the  end  of  the 
term,  ho  is  during  the  whole  term  tenant  from 
^ear  to  year,  subject  to  all  those  stipulations 
m  the  agreement  which  are  applicable  to  such 
a  tenancy,  and  may  be  sued  for  the  breach  of  any 
of  them,  e.g.  one  binding  him  to  paint  in  the 
last  year  of  the  term.    Martin  v.  Smith,  Ex.,  42 

covenant   by  lessee  and   implied  covenant 

therein  by  lessor]  —  Plaintiff  was  tenant  of 
a  messiiage  which  defendant  had  by  deed 
demised  to  him  for  a  term  of  years.  The 
leaso  contained,  first,  a  covenant  by  the  lessee 
not  to  let  the  premises  without  the  consent  of 
the  lessor,  "  such  consent  not  being  arbitrarily 
withheld ;  '*  second,  a  proviso  for  re-entry  if  the 
lessee  underlet  without  the  consent  of  the 
lessor,  stipulating  "  but  such  consent  is  not  to 
be  arbitrarily  withheld."  The  lessor  refused 
his  consent  to  an  underlease  because  there  was 
a  probability  that  the  premises  would  bo  com- 
pulsorily  purchased  by  a  public  body,  who, 
naving  obtained  statutory  powers  so  to  do,  had 
already  bought  soipe  houses  near.  The  lessee 
sued  his  lessor,  declaring  upon  a  covenant  by 
defendant  not  to  arbitrarily  withhold  his  con- 
sent, and  alleging  as  a  breach  an  arbitrary 
refusal: — Held,  that  there  was  no  such  cove- 
nant by  the  lessor  expressed  or  implied  in  the 
above-mentioned  clauses  of  the  lease ;  and,  per 
Kellt,  C.B.,  and  Pollock,  B.,  moreover,  that 
the  refusal  of  consent  was  not  arbitrary.  Treloar 
V.  Bigge,  Ex.,  96 

»—  covenant  to  pay  rates,  taxes,  assessments 
and  outgoings:  Sanitary  Act] 'i^ The  lessee 
of  a  house  which  was  demised  for  twenty- 
one  years  at  an  annual  rent  covenanted 
with  his  lessor  during  the  term  "  to  bear,  pay 
and  discharge  the  sewers  rate,  tithes,  rent- 
charge  in  lieu  of  tithes,  and  all  other  taxes, 
rates,  assessments  and  outgoings  whatsoever, 
which  at  any  time  or  times  during  the  said 
demise  should  be  taxed,  rated,  charged,  assessed 
or  imposed  upon  the  said  demised  premises,  or 
any  part  thereof,  or  upon  the  landlord  or  tenant 
in  respect  thereof,  or  on  the  rent  thereby  re« 
served  (except  as  aforesaid).''  Under  section 
10  of  the  Sanitary  Act,  1866,  the  local  board 
of  the  district  were  empowered  to  require  the 
owner  of  the  house  to  connect  the  hoase-drains 


with  a  main-sewer  belonging  to  the  board,  and 
on  his  de&ult  to  do  the  work,  and  recover  the 
expenses  from  the  owner  in  a  summary  manner. 
The  local  board  having,  during  the  demise,  re- 
quired the  connection  to  be  made, — Held,  that 
the  lessee  was  bonnd  by  his  covenant  to  pay  the 
expense  of  making  it.    Crosse  v.  Baw,  Ex.,  144 

•  breach  of  covenant  to  repair :  damages ':  in* 

jury  to  reversion :  repairs  done  by  landlord  before 
action] — Plaintiffs,  who  were  lessees  of  certain 
premises,  underlet  them  to  defendant  by  a  lease, 
m  which  there  was  the  usual  general  covenant 
by  the  lessee  to  repair.  Defendant  having  neg- 
lected to  repair  according  to  his  covenant, 
plaintiffs  entered  and  did  the  repairs  themselves 
in  order  to  save  a  forfeiture  of  their  own  lease, 
with  which  they  had  been  threatened  by  their 
landlord,  and  then  and  during  the  continuance 
of  the  lease  to  defendant,  the  term  of  which 
had  not  expired,  sued  defendant  for  breach  of 
such  covenant  to  repair : — Hetd,  that  plaintiffs 
could  only  recover  nominal  damages,  since  by 
having  done  the  necessary  repairs,  they  had  at 
the  time  the  action  was  brought  sustained  no 
injury  to  the  reversion.  Williams  v.  WilliaTns, 
C.P.,  882 

m.-.^^ notice  to  quit:  commencement  qf  tenancy: 
receipt  of  rent] — ^Wherever  a  tenancy  for  years 
comes  to  an  end  either  by  efflux  of  time,  or  by 
the  death  or  end  of  title  of  the  lessor,  so  that 
either  he  or  his  representative,  or  any  indepen- 
dent owner  of  the  demised  hereditament,  can 
without  notice  eject  the  tenant,  and  the  person 
entitled  to  eject  leaves  the  tenant  in  possession, 
and  receives  rent  from  him  without  explana- 
tion or  stipulation,  the  person  receiving  the 
rent  is  to  be  assumed  to  have  created  a  tenancy 
upon  the  terms  on  which  the  tenant  held  in  the 
demise  originally  made  to  him ;  and  the  holding 
to  be  presumed  is  as  of  a  tenancy  from  year  to 
year  according  to  the  former  holding  of  the 
tenant,  and  Uiereforo  commencing  at  a  time 
corresponding  to  that  from  which  he  originally 
held.    Kelly  v.  Patterson,  C.P.,  320 

»-^  See  Contract — Datpson  y.  Fitegerald, 

LAin>S  CULVSBS  COXSOLZDATIOK  AcT,  1845— 
"superfluous  lands:"  cessation  of  potoers]-^ 
Lands  acquired  by  a  railway  company  under 
their  Act  and  ever  since  retained  bona  fide 
for  the  purposes  of  the  Act.  in  the  belief 
that  they  wul  be  required  at  some  future 
time  for  such  purposes,  and  with  the  in- 
tention ci  so  applying  them,  are  not  "  super- 
fluous lands"  within  section  127  of  the  I^nda 
Clauses  Act»  1845,  though  they  have  never 
been  actually  used  for  the  purposes  of  the  Act 
during  the  time  specified  in  that  section.  Belts 
V.  The  Great  Eastern  Bail.  Co.,  Ex.,  4 

— —  superfluous  land  unsold :  vesting  qf  property 
in  owners  qf  land  a^oining :  what  i$  superfluous 
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{aii({]— Where  lands  acquired  by  a  rail  way  com- 
pany under  their  compulsory  powers  are,  at  the 
expiration  of  the  time  prescribed  by  s.  127  of 
8  &  9  Vict,  c  18,  found  not  to  be  required  for 
the  permanent  purposes  of  the  unaertaking, 
they  are  superfluous  lands  within  the  meaning 
of  that  section,  though  they  may,  within  that 
time,  have  been  used  for  temporary  purposes 
of  the  undertaking.  The  Great  Western  Bail, 
Co.  V.  May  (H.L.),  QB.  233 

The  employment  of  such  lands  by  the  depositing 
upon  them  earth  and  spoil,  from  a  neighbour- 
ing cutting,  which  is  allowed  and  intended  to 
remain  there  without  being  of  an;|r  further  use 
to  the  railway,  is,  after  the  depositing  of  such 
earth  and  spoil  has  ceased,  a  user  for  a  tem- 
porary purpose.    Ibid. 

If  superfluous  lands  are  not  sold  within  the  time 
prescribed  in  that  section,  they,  at  the  expira- 
tion of  that  time,  vest  in  the  owners  of  the  ad- 
joining lands,  and  no  act  is  necessary  on  the 
part  of  such  owners  indicating  their  acceptance 
of  such  lands.    Ibid. 

Where  lands  had  so  rested  in  the  adjoining  owners 
at  the  expiration  of  the  time  prescribed  by  the 
above  section,  an  Act  of  Parliament,  passed  in 
the  following  year,  extending  the  time  for  the 
sale  of  superfluous  lands  belonging  to  the  com- 
pany, was  held  not  to  apply  to  those  lands, 
though  they  were,  at  the  passing  of  the  Act,  in 
the  ostensible  possession  of  the  company,  or 
their  lessees,  as  market  ffardeners.    Ibid. 

Where  lands  are  included  in  the  plans  and  books 
of  reference  scheduled  to  the  Company's  Act, 
and  are  purchased  after  a  notice  from  the  com- 
pany to  treat,  they  are  liable  to  Test  in  the 
owners  of  adjoining  lands  as  superfluous  lands, 
although  they  may  not  be  included  within  the 
limits  of  deviation  delineated  on  the  company's 
plans,  and  although  they  may  have  been  pur- 
chased at  a  price  settled  by  private  agreement 
and  without  arbitration.    Ibio. 

If  lands  are  not  liable  co  vest  at  the  expiration  of 
the  time  mentioned  in  the  127th  section,  they 
are  entirely  exempt  from  the  provisions  of  the 
Act  applicable  to  the  sale  or  to  the  vesting  of 
superfluous  lands.    Ibid. 

^-^  See  Compensation* 

Leasb — auignee  of  reversion :  tenant  to  mortgagor 
in  posseeeion :  evidence  of  new  tenancy] — The 
principle,  that  the  assignee  of  a  reversion  is  not 
bound  by  the  terms  in  a  lease  not  under  seal, 
applies  where  the  demise  is  of  three  windows 
in  a  factory,  with  the  stipulation  that  the  lessor 
shall  provide  steam  power.  Smith  v.  Egginton^ 
"      0J>.,  140 

The  question,  whether  the  assignee  of  a  reversion 
has  adopted  the  terms  of  the  demise  entered 
into  by  his  assignor,  is  one  of  fiict,  and  is  to  be 
disposed  of  by  the  jury.    Ibid. 

B.  demisocl,  by  an  instrument  not  under  seal,  three 
windows  in  a  factory  to  plaintiffs,  and  stipulated 
to  supply  steam  power.    B.  at  the  time  of  the 


demise  was  moztflagoir  in  poMCsnon.  His  mort- 
gagees sold  to  aefendant^  who  did  not  accept 
rent  from  plaintiffs,  but  continued  to  supply 
steam  power.  Subsequently  a  dispute  arose  as 
to  the  terms  upon  which  plaintiflb  should  con- 
tinue tenants  of  defendant,  who  thereupon  cut 
off  the  steam  power.  Plaintifib  haying  sued  de- 
fendant for  cutting  off  the  steam  power, — Held^ 
that  no  action  would  lie  against  defendant. 
Ibid. 

^*>-  Alining  Lease.    See  Mine. 

— —  See  Executor.  Landlord  and  Tenant— 
Jiretoar  y.  Bigge^  Crosse  y.  Bow,  and  WiUiams 
y.  Wittiams, 

LasL — innuendo:  emdenoe:  vnestion  for  j^idae'V^ 
In  an  action  for  libel  it  is  tAe  duty  of  the  J  uuge 
to  determine,  upon  the  evidence  adduced  at  the 
trial,  whether  the  words  complained  of  are 
reasonably  capable  of  the  defamatory  meaning 
ascribed  to  them  by  the  innuendoes,  and  if  they 
are  not,  he  is  bound  to  withdraw  tiie  case  horn 
the  jury  and  to  direct  either  a  nonsuit  or  a 
verdict  for  the  defendant.  Hunt  y.  Goodiaht^ 
C.P.,  64 

vi— -  privileged  communication :  post-offiee  ttle- 
aram :  puhlication] — Sending  defamatory  matter 
by  a  post-office  telegram  is  an  unauthorised  pub- 
lication which  prevents  a  communication  £rom 
being  privileged  though  made  bona  fids  and 
.under  circumstances  which  otherwise  would 
have  made  it  privileged.     WHUamaon  y«  Frtrt^ 

•    C.P.,  161 

*i—  privilege :  comments  upon  behaviour  of  per- 
sons  attending  a  public  meeting  in  a  private 
capacity:  ^piestion  for  jury] — Comments  made 
without  express  malice  upon  the  behaviour  of 
persons  attending  a  public  meeting  fall  within 
the  rule  of  privilege  and  are  not  actionable,  even 
although  the  persons  go  to  the  meeting  in  a 
private  capacity.    Davies  y.  J>uncan,  C.P.,  185 

Plaintiff  went  with  two  fnends  to  a  public 
meeting;  held  for  the  purpose  of  hearing  a  can- 
didate at  a  parliamentary  election,  and  of  dis- 
cussing political  questions  connected  with  it 
Plaintiff  and  his  friends,  whose  object  in  going 
to  the  meeting  was  merely  to  listen  to  the  pro- 
ceedings, dissented  from  the  political  views  ex- 
pressed thereat,  and  a  disturbance  occurred 
which  resulted  in  their  leaving  the  meeting 
under  the  protection  of  the  police.  A  news- 
paper, represented  by  defendants,  commented  in 
disparaging  terms  upon  the  condoct  of  plaintiff 
and  his  friends,  and  used  language  capable  of 
meaning  that  two  of  them  were  intoxicated, 
and  that  they  were  given  into  the  custody  of 
the  police  for  misconduct  Plaintiff  haring 
sued  for  a  libel,  at  the  trial,  the  Judge  directed 
the  jury  that  the  comments  upon  the  beharioor 
of  plaintiff  and  his  friends  were  priTileged  if 
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made  in  a  &ir  fpirit,  and  tliat  it  was  for  the 
jury  to  say  whetner  the  allesed  libel  imputed 
intoxication,  and  also  misoonoact  requiring  the 
interference  of  the  police: — HM,  a  proper 
direction.    Ibid. 

— —  fariiamentary  deotion:  eorrespondenee  U* 
twetn  agewtt:  priviU^ed  communicatum]  — * 
Shortly  before  a  Parliamentary  election  the 
agents  of  F.  and  B.,  the  rival  candidates, 
mutually  undertook  that  there  should  be  no 
corrupt  practices  by  either  party  during  the 
contest  On  the  day  of  polling,  the  de- 
fendant, H.,  one  of  the  agents,  wrote  to  the 
other  complaining  that  bribery  was  going  on, 
and,  at  an  interview  sought  by  the  laUer,  gave 
the  name  of  the  plaintiff  as  a  briber.  The  day 
after  the  election,  which  resulted  in  the  return 
of  B.,  the  following  letter  was  written  by  H. 
in  conjunction  with  the  other  defendant,  who 
was  chairman  of  B.'s  committee,  and  signed  by 
both  of  them — "  We  certify  that  we  have  dis- 
covered that  Mr.  D.  (the  plaintiff)  and  Mr.  R, 
two  of  the  prominent  members  of  Mr.  F.'s 
committee,  have  been  personally  guilty  of  ofier- 
ing  I/.  10«.  to  a  voter  for  his  vote,  and  1/.  10«. 
for  every  vote  he  could  procure  for  Mr.  F.  The 
elector  referred  to  has  been  personally  examined 
by  one  of  us,  and  the  evidence  which  he  is 
prepared  to  give  is  dear  and  distinct."  This 
letter  was  sent  to  F.'s  agent,  and  by  him  handed 
to  the  chairman  of  F.'s  committee,  and  the 
plaintiff  having  brought  an  action  for  libel  in 
respect  of  its  contents, — Held^  that  no  such 
relations  existed  between  the  parties  as  to  make 
the  letter  a  privileged  communication.  Dickeson 
V.  HiUiard,  Ex.,  87 

— ->  See  Defamation.    Slander. 


LiCBNsiKO  Act — Supplpring  liquor  to  constable  on 
duty  in  absence  of  licensed  ]  •—  .-• 

Collins  (M.C.,  67),  Q.B.,  101 


— ^  New  license.  Confirmation  by  Licensing 
Committee.  Marwick  v.  Codlin  (M.C.,  169), 
Q.tt,  242 

Lien — ^Maritime  Lien.    See  Freight. 

LnoTATioMS,  Statotb  of  —  When  heirat-Iaw 
barred  by.    See  Estoppel. 

— —  continuing  breach  of  covenant    See  Mine. 

Local  Govbbnxbnt — Order  for  owners  of  houses 
to  sewer,  pave,  &c.,  street  Apportionment,  how 
&r  conclusive.  Hetketh  v.  Tne  Local  Board  of 
AtherUm  (M.C.,  87) ;  Q.B.,  32 

—  What  is  a  new  building.  Hobbs  v.  Dance 
(M.C.,  21).  C.P.,  62 

—  See  Metropolis  Local  Management  Muni- 
cipal Corporation. 


MA2roAicir3-«or  rule.    See  City  of  London  Court 
Justice  of  the  Peace. 

Manob  —  flianoria/    righti:    reservaiion   in  Jh- 
doaure  Act  of  right  of  jpor^tWl— The  reserva- 
tion clause  enacted  thi^  nothing  in  the  Act 
should  prejudice  the  right  of  the  lords  or  ladies 
of  the  said  manor  *'  of,  in  or  to  the  seignory  or 
royalties  incident  or  belonging  to  such  manor 
or  lordship,  or  either  or  any  of  them ;  but  that 
the  present  and  all  succeeding  lords  of  the 
manor  should  and  might,  from  time  to  time, 
and  at  all  times,  hold  and  enjoy  all  rents,  &c, 
and  rights  of  fishery,  and  liberty  of  hawking, 
hunting,  coursing,  fishing  and  fowling  within 
the  said  manor,    and   all   tolls,    fairs,"  &c., 
"royalties,    iurisdictions,    franchises,    matters 
and  things  whatsoever  to  the  said  manor,  or  to 
the  lord  thereof  incident  ....  other  than  and 
except  such  common  right  as  could  or  might  be 
claimed  by  the  then  lo»i  as  owner  of  the  soil 
and  inheritance  of  the  said  commons  or  waste 
grounds :  "—Held  (per  Coolbtok,  C. J.,  Mxllob, 
J.,  Braitwbll,  B.,  and  Amphlbtt,  B.,  affirming 
the  judgment  of  the  majority  in  the  Court  of 
Common  Pleas  (42  Law  J.  Rep.  (if.s.)  C.P.  233), 
Clsasbt,  B.,  and  Pollock,  B.,  dieeentienttbue), 
that  the  reservation  clause  referred  only  to  the 
seignorial  or  manorial  rights  of  the  lady  of  the 
inanor,  and  did  not  extend  to  her  territorial 
right  as  owner  of  the  soil,  of  shooting  over  the 
allotted  lands.    Sowerbo  v.   Smith  (fi.  Ch.) 
C.P..  2j|0.  ' 

HAnnn  Iksubancs— JM>/Mr^ ;  unstamped  slip]-^ 
No  action  lies  on  an  unstamped  slip,  inasmuch 
AS  by  ss.  7  and  9  of  30  Vict  c.  23,  no  contract 
for  sea  insurance  is  valid  unless  the  same  is  ex- 
pressed in  a  policy,  and  no  policy  is  available 
unless  duly  stamped.  So  held  by  the  Exchequer 
Chamber  affirming  the  judgment  below,  42  Law 
J.  Kep.  (n.8.)Q.B.,  224.  Fishery,  The  Liverpool 
Marine  Insur,  Co.  (Ex.  Ch.),  Q.B.,  114 

policy:  dip:  agreement  by  agent:  ratifica- 
tion: concealment]— V\&uk\Am  at  C^udiff  in- 
structed their  agents  in  London  to  effect  an 
insurance  upon  a  cargo  at  30«.  a  ton.  Defend- 
ant refused  to  insure  at  that  rate,  but  initialed 
a  slip  at  35#.,  subject  to  approval  by  plaintiflfs, 
who  subsequently  ratified  the  agreement  of  their 
agent  to  the  higher  premiunL  Subsequently  to 
tiie  slip  being  initialed,  but  before  the  policy 
was  signed,  plaintiffii  became  aware  that  the 
cargo  was  lost  They  did  not  communicate  the 
fact  to  the  defendant: — Heldt  on  the  authority 
of  Hagedorn  v.  Oliverson  (2  M.  &  a  48dX  that 
the  defendant  was  not  entitled  to  have  the  fact 
communicated  to  him.  Coryy.  Pattont  Q^.|  181 

—  concealment  of  material  facts  :  otfer  valuo' 
Hon  of  goods:  speculative  m*]— Where  the 
insurer,  in  effecting  a  marine  policy,  does  not 
disclose  to  the  underwriter  the  fact  that  the 
goods  insured  are  largely  over  valued,  it  is  a 
question  for  the  jury  whether  the  cooeealment 
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is  mfttenal  haTing  regard  to  the  reasonable 
practice  of  underwriters.  lanidei  t.  Pender, 
Q.B.,  227 
It  is  the  duty  of  an  insurer  to  disclose  everything 
which  would  affect  the  judgment  of  a  rational 
underwriter  governing  mmself  bv  Uie  principles 
and  considerations  on  which  underwriters  do  in 
practice  act,  and  therefore  the.jury  are  justified 
in  finding  that  an  overvaluation  of  the  goods 
insured  is  a  material  fact  which  ought  to  have 
been  and  was  not  disclosed;  and  upon  such 
finding  the  underwriters  are  entitled  to  the 
verdict.    Ibid. 

Xarinb  Insurakcb  (continued)  —  voyage:  "at 
and  from  :**  delay  in  arriinng  at  j>ort]  —  On 
the  13th  of  July  a  voyage  policy  was  effected 
upon  a  ship  "  at  and  from  Montreal  to  Monte 
Video,"  at  a  premium  of  two  per  cent.  The 
ship  was  at  sea  on  a  voyage  intended  to  end 
at  Montreal,  and  did  not  arrive  at  Montreal 
until  the  30th  of  August,  so  that  the  vovage 
was  changed  from  a  Eummer  to  a  winter 
voyage,  whereby  the  risk  and  the  rate  of  pre- 
mium were  materially  affected.  The  delay 
between  the  making  of  the  policv  and  the 
commencement  of  the  risk  intended  to  be  in- 
sured against  was  unreasonable,  but  it  was 
occasioneid  by  matters  beyond  the  control  of 
the  assured.  At  the  time  of  effecting  the  policy, 
no  question  was  asked  by  the  underwriter  as  to 
where  the  ship  was,  nor  was  any  information 
offered  by  the  assured: — Hdd,  that  the  risk 
being  materially  varied,  the  underwriters  were 
not  liable  to  an  action  upon  the  policy.  2)e 
Wolfv.  I%e  Archangel  Maritime  Bank,  Q.B.,  147 

•— —  general  average :  foreign  adjustment'] — Plain- 
tiff insured  a  cargo  (consisting  of  bags  of  sugar 
in  series)  with  defendants  by  an  English  policy, 
which  contained  these  words — "  To  cover  only 
the  risks  excepted  by  the  clause  warranted  free 
from  particular  average  unless  the  vessel  be 
stranded,  sunk  or  bumt^  to  pay  all  claims  and 
losses  on  Butch  terms  and  according  to  state- 
ment made  up  by  official  dispacheur  in  Holland, 
being  warranted  free  from  particular  average 
unless  amounting  to  ten  ^r  cent,  on  each 
series."  Plaintiff  had  previously  insured  the 
same  cargo  with  Dutch  underwriters,  and  de- 
fendants knew  that  the  cargo  was  insured,  but 
not  where,  nor  the  terms  of  the  Dutch  policy. 
The  vessel  in  the  course  of  the  insured  voyage 
took  the  ground  under  circumstances  which 
made  it  a  stranding  according  to  English  law, 
but  not  according  to  Dutch  law.  An  average 
statement  was  made  by  a  Dutch  dispacheur  ac- 
cording to  the  principles  of  the  Dutch  law, 
shewing  a  particular  average  loss,  and  for  this 
the  plaintiff  sued : — Held^  that  the  policy  was 
to  be  construed  according  to  English  law,  and 
without  reference  to  the  Dutch  or  any  other 
policy,  but  that  as  defendants  were  to  pay  all 
claims  according  to  a  Dutch  average  stater,  the 
stranding  of  the  vessel  must  be  determined  ac- 
cording  to  JMu^  law,  and  defendants  were 


liable  to  pay  the  average  kfs  as  ttatsd  bj  rneh 
Dutch  average  adjuster  according  to  the  Dutch 
law.  Hendrivke  v.  The  Auitrahsian  Insur.  Cb., 
C.P.,  188 

• 

^—foreign  adjustment:  orders  of  Supreme  Con* 
sular  Court :  general  a9erage]^-''P\axntifb  were 
owners  of  a  cargo  of  wheat  upon  a  vessel  called 
the  C,  to  be  carried  from  Varna  to  Marseilles ; 
they  insured  the  wheat  with  defendants,  and  by 
the  policy  general  average  was  to  be  paid,  **  as 
per  foreign  statement,**  and  a  warranty  aniinst 
average  unless  general  was  also  inserted.   Upon 
the  voyage  the  C.  met  with  bad  weather,  and 
was  compelled  to  hoist  a  press  of  canvass ;  in 
consequence  she  shipped  heavy  seas  and  sprang 
a  leak,  and  part  of  the  cargo  was  damageiL 
Upon  arriving  at  Constantinople  it  was  found 
necessary  to  repair  the  0.,  and  Her  Maiesty'i 
Supreme  Consular  Court  ordered,  with  the  ac- 
quiescence of  the  parties  interested,  tlie  sound 
portion  of  the  (»rgo  to  be  transhipped  and  for- 
warded to  Marseilles,  and  the  residue  to  be 
sold.    An  a4justment  was  held  by  order  of  the 
above-mentioned     Court     at     Constantinople, 
whereby  the  damage  to  the  wheat  was  treated 
as  a  general  average  loss.    Nearly  three  months 
elapsed    before    the   repairs   of   the  C.  wero 
finished: — Hdd,  that  the   Supreme    Consular 
Court  had  jurisdiction  to  make  the  foregoing 
orders,  that  the  voyage  was  broken  up  at  Con- 
stantinople, and  that  the  defendants  were  bound 
by  the  adjustment*  treating  the  damage  to  the 
wheat  as  a  general  average  loss.    Mavro  v. 
The  Ocean  Marine  Insur,  Co,,  C.P.,  839 

policy:  risk  during  land  transit :  r^raint  of 

princes:  goods  in  a  besieged  toum] — Plaintifi 
insured  by  a  policy  in  Uie  ordinary  form  of  a 
Lloyd's  policy,  which  was  underwritten  by  the 
defendant,  silks  from  Shanghai  to  London,  via 
Marseilles  or  Southampton,  '*and  whilst  re- 
maining there  for  transit,  with  leave  to  call  at 
any  ports  or  places  in  or  out  of  the  way,  for 
all  purposes,  including  all  risks  of  craft  to  and 
from  the  steamers."  The  risk  insured  included 
"arrests,  restraints  and  detainments  of  all 
kings,  princes  and  people,**  and  there  was  a 
memorandum  in  the  margin,  of  the  policy  that 
the  silks  should  be  shipped  by,  inter  alia,  tha 
Messageries  Imperiales  steamers.  It  was  found 
as  a  fact  that  the  company  of  the  Messageries 
Imperiales  always  send  goods  fiK>m  Shanghai 
to  London  overland  through  France,  and  that 
it  was  well  known  among  underwriters  that 
goods  sent  from  China  to  I^ndon  via  Marseiiles 
were  always  sent  overland  through  IPnuco, 
The  silks  insured  were  shipped  on  one  of  tha 
steamers  of  the  Messageries  Imperiales,  and 
reached  Paris  via  Marseilles,  on  the  18th  cf 
September,  1870,  but  at  that  time  there  was  war 
between  France  and  Germany,  and  the  Qennan 
armies  were  surrounding  Puns,  which  they  com- 
pletely invested  on  the  19th  of  September,  so 
that  fh>m  that  da^  up  to  the  eommeneameat  of 
plaintiff's  action  it  was  impoenUa  to  ranore 
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the  8ilk8  from  Pftris.  Oo  the  7th  of  October 
plaintifis,  who  had  preyiously  sold  the  siUu, 
gare  notice  of  abandonment  to  defendant:— 
Seldj  that  the  policy  was  not  limited  to  marine 
ritfkfl,  but  inclaaed  those  during  the  land  transit 
through  France.  Heldt  also,  that  by  reason  of 
the  siege  of  Paris  there  was  such  a  constructiye 
total  loss  of  the  silks  by  restraint  of  princes 
within  the  terms  of  the  policy  as  to  entitle 
plaintiffs  to  abandon  and  sue  defendant  for  a 
total  loss.  Held  further,  that  plaintifiQs  did  not 
lose  their  right  of  abandonment  by  a  previous 
sale  of  the  silks.  Eodocanachi  t.  Elliott  (Ex. 
Ch.),  CJ».,  256 

— -  time  policy :  representaiion  as  to  seavjorthi' 
neas :  loss  by  perils  of  the  sea:  ship  without 
passengers*  certificate :  ignorance  of  shipowner] — 
In  an  action  upon  a  time  policy  upon  a  steamer, ' 
the  Frances,  it  appeared  Uiat  at  the  time  of  the 
insurance  the  yessel,  which  had  not  been  classed 
in  this  countiT,  was  lying  at  Millwall,  and  that 
at  the  time  ot  effecting  the  insurance  the  broker 
stated  that  she  had  been  thoroughly  repaired, 
and  was  going  into  the  Gottonburgh  trade.  The 
Frances  took  out  a  cargo  to  Gottenburgh,  and 
on  her  return  encountered  a  heavy  rolling  sea, 
and  after  beating  about  for  some  days  became 
water-lqgged,  went  ashore  and  was  lost.  There 
was  strong  evidence  that  the  Frances  did  not 
behave  at  sea  in  the  manner  that  a  good  vessel 
would,  and  that  owing  to  a  screw  tunnel  having 
been  unrepaired  and  left  in  a  decayed  state, 
the  pumps  became  choked  with  oats  which  were 
on  Doard : — Held,  first,  that  inasmuch  as  it  was 
a  question  for  the  jury  whether  the  broker's 
representation  involved  a  statement  that  the 
Frances  had  been  actually  made  seaworthy,  or 
only  that  her  owners  had  boiia  fide  done  all 
that  competent  advisers  thought  necessary  to 
put  her  in  thorough  repair,  and  reasonably 
Delieved  that  their  outlay  had  been  sufficient  to 
make  her  fit  for  the  service,  the  junr  were  justi- 
fied in  finding  that  the  representation  was  sub- 
stantially  correct.  Secondly,  that  there  being 
in  a  time  policy  no  warranty  of  seaworthiness, 
and  the  jury  having  negatived  anv  knowledge 
on  the  part  of  the  assured  that  the  ship  was 
unseaworthy,  there  was  nothing  to  shew  that 
the  loss  was  occasioned  by  a  wrongful  act  on 
their  part.  Thirdly,  that  there  was  no  sufficient 
evidence  that  the  loss  was  occasioned  by  wear 
and  tear  aggravated  by  the  original  bad  state  of 
the  vessel,  instead  of  by  perils  of  the  sea. 
Dudgeon  v.  Pembroke,  Q.B.,  220 

In  an  action  on  &  marine  policy  a  plea  that  the 
ship  was  sent  by  the  owners  with  passengers  on 
board  on  the  voyage  on  which  she  was  lost, 
without  plaintiffs,  the  owners,  having  done  what 
was  necessary  to  enable  them  to  receive  and 
without  having  received  a  passengers*  certificate 
from  the  Board  of  Trade,  all  which  the  plaintiffs 
well  knew,  is  good.    Ibid. 

HiBBiKD  WoMAi^s  Pbopxbty  Act.  See  Husband 
and  Wife. 


MASTBft  AMD  SiBTAirt— AbMHOd  without  lawful 
excuse.  Successive  immrisonments.  Cutler  v. 
Turner  (M.C.,  124),  Q.B.,  197 

—  liability  of  master  for  acts  of  servant  not 
within  the  scope  of  his  employment] — ^Defendants 
were  proprietors  of  a  sewage-farm,  of  which  B. 
was  manager.  The  farm  was  separated  from 
plaintiff's  land  by  a  brook.  In  order  to  im- 
prove the  drainage  from  the  farm,  and  to  benefit 
the  neighbourhood,  B.  scoured  the  brook,  pared 
down  the  bank  of  plaintiff's  land,  and  cut  down 
the  bushes  there  growing.  These  acts  were 
trespasses,  and  B.  had  no  express  authority  from 
defendants  to  commit  them : — Heldf  that  defend- 
ants were  not  liable  to  be  sued  by  plaintiff  in 
respect  of  the  acts  above  mentioned,  as  they 
were  not  done  upon  the  sewage  farm.  Baling' 
broke  V.  The  Local  Board  of  Health  of  Swindon 
New  Town,  C.P.,  287 

—  Contract  of  service.  See  Gontzaci— Xa^ij^foA 
V.  Carleton, 

Forfeiture  of  wages.    See  Oontract— ^<i/«il 

V.  Walley. 

Hatob's  CorsT,  Lokdon— Dishonour  of  bill  of 
exchange  within  the  jurisdiction.  See  Pro- 
hibition. 

Mbtbofolis  Locax  MANAGBMBirr — Liability  to 
repair  footway  over  cellar.  Hamilton  v.  The 
Vestry  of  St.  George,  Hanover  Square  (M.C., 
41),  Q.B.,  33 

—  What  constitutes  a  new  street  7%e  Vestry 
of  St,  Mary,  Islington,  r.  Barrett  (M.C.,  86), 
Q.B.,  100 

Repair  of  dangerous  structure  by  Metro- 
politan Board  of  Works.  Expenses  to  which 
owner  is  liable.  The  Metropolitan  Board  qf 
Works  V.  Flight  (M.C.,  46),  Q.B.,  37 

—  See  Local  Government    Negligence. 

MsTROPOLrrAN  CoxiroNS  Acr-^ben^ficial  right: 
replacing  decayed  sign-post  .*  easement]  —  The 
right  to  erect,  and  to  replace  from  time  to  time, 
when  decayed,  a  public-house  sign-post  is  a 
"  right  of  a  profitable  or  beneficial  nature,** 
within  the  meaning  of  section  15  of  the  Metro- 

Slitan  Commons  Act,   1866.     Hoare  t.  The 
etropolitan   Board   of    Works    (M.C.,    65), 
aB.,  95 

MBTBOPOLrrAN  PooB  Act — Deprivation  of  Office. 
See  Compensation. 

Hooc — escape  qf  water :  liability. of  mine  owners] — 
There  was  a  hollow  upon  the  surface  of  defend- 
ants' land,  caused  by  subsidence  of  the  ground 
from  their  mining  operations  underneath. 
Across  the  land  ran  a  brook,  the  course  of  which 
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had  been  diTeried  and  improTed  by  defendants. 
During  an  unnsnal  flood,  the  hollow  became 
filled  with  water  from — first,  the  direct  rainfall; 
second,  the  surface  of  the  lemd ;  and  third,  the 
oveihflow  of  the  diverted  brook,  which  burst  its 
banks.  The  waters  thus  gathered  in  the  hollow 
sank,  through  chinks,  and  a  cut  made  at  the 
bottom  by  defendants  for  the  purpose  of  quarry- 
ing ore,  down  into  their  mine,  and  thence 
flowed  into  the  adjoining  mine  of  the  plaintifi^, 
which  was  on  a  lower  level.  He  brought  an 
action  for  the  damage  so  done.  At  the  trial, 
the  above  &cts  having  been  proved,  defendants 
proposed  to  give  evidence  to  shew  that,  but  for 
the  diversion  of  the  brook,  more  water  would 
have  escaped  from  it  into  the  hole,  and  greater 
harm  would  have  resulted  to  the  plaintiff. 
The  learned  Judge  ruled  that  such  evidence 
would  be  immaterial,  that  the  case  was  within 
Bylands  v.  Fletcher  (34  Law  J.  Rep.  (ir.s.)  Exch. 
177 ;  and  35  ibid.  154),  and  that  the  defendants, 
having  suffered  the  water  to  collect  in  the 
hollow,  were  absolutely  liable  for  the  conse- 
quences. The  Court  of  Exchequer  having  con- 
firmed this  ruling, — Held^  by  the  Exchequer 
Chamber,  that  the  learned  Judge  stopped  the 
case  too  soon,  and,  as,  if  the  defendants  had 
adduced  their  evidence,  there  might  have  been  a 
question  for  the  jnry,  the  cause  must  be  tried 
anew;  that  at  the  second  trial  a  distinction 
should  be  made  between  the  divers  waters  which 
gathered  in  the  hole,  viz.,  the  rainfedl,  surface 
and  brook  waters ;  and  also  that  the  opinion  of 
the  jury  should  be  taken  as  to  whether  the 
mining  operations  of  the  defendants  had  been 
done  in  the  reasonable,  ordinary,  and  proper 
course  of  working  the  mine.  Smith  v.  Fletcher 
(Ex.  Ch.),  Ex.,  70 

HtNV  (continued)  —  damage  hy  toorking:  vendor 
and  purchaser:  covenants  for  title,  quiet  «i- 
Joyment,  and  against  incumbrances:  covenant 
enuring  to  appointee  qf  covenantee:  statute 
of  limitations:  accruing  of  cause  qf  action] — 
The  defendant  being  seised  in  fee  of  land 
and  coal  beneath  it,  in  1844  let  the  coal, 
by  a  written  agreement,  to  lessees  for  a  term 
of  twenty-five  years,  with  power  to  enter  and 
work  and  carry  away  the  coal  across  the 
land,  and  all  other  powers  fit  and  neoessaiy 
for  the  working  and  carrying.  The  lessees 
entered  and  worked  and  carried  away  coal, 
and  after  they  had  ceased,  the  defendant,  in 
1845,  conveyed  by  deed  a  portion  of  the  land 
to  J.,  a  purchaser,  who  had  previously  been 
through  the  workings,  but  was  not  shewn  to 
have  any  knowledge  of  the  agreement  or  its 
terms.  &y  the  dcM  the  defendant  covenanted 
with  J.,  his  appointees,  heirs  and  assigns  for 
title,  for  quiet  enjoyment,  and  against  incum- 
brances. In  1846  J.  appointed  the  portion  of 
land  to  the  plaintiff,  a  purchaser,  who  afterwards 
built  houses  thereon,  and  who  had  no  know- 
ledge of  the  workings  until  the  land  and  houses 
subsided,  in  1865.  The  subsidence  was  caused 
by  the  wozkings  which  had  been  carried  on 


before  the  conveyanoe  to  J.  In  1848  the  lessees 
entered  the  mine  and  took  fire-clay,  which  they 
had  no  right  to  take,  and  also  fragments  of  ooal 
of  nominal  value,  but  these  acts  did  not  con- 
tribute to  cause  the  subsidence.  In  1867  the 
plaintiff,  as  appointee  of  J.,  sued  the  defendant 
on  the  covenants,  the  declaration  alleging  as 
breaches  of  the  covenants  for  title  and  quiet 
en^'oyment)  that,  after  the  plaintiff  becsme 
seised,  the  lessees  entered  and  worked,  whereby 
the  damage  was  caused : — Held,  that  the  benefit 
of  the  covenants  passed  to  the  plaintiff  as 
appointee.  Held  auo,  that  the  variance  between 
the  declaration  and  the  proof  as  to  the  time  of 
working  was  fetal.     I^oor  v.  Green,  Ex.,  57 

Held  also,  per  Bbaxwell,  B.,  and  Cimasbj,  B. 
(diss.  KxLLY,  C.B.),  that,  as  to  the  covenant 
for  title,  there  was  no  breach,  since  J.  had 
bought  with  notice  of  the  workings,  and  the 
plaintiff  must  be  taken  to  have  bought  the  land 
without  the  coal ;  but  that,  even  if  the  agree- 
ment constituted  a  breach,  the  cause  of  action 
was  complete  in  J.,  and  the  plaintiff  could  not 
sue  upon  it;  that  the  subsistence  of  the  agree- 
ment during  the  plaintiff's  possession  was  not 
a  breach  of  the  covenant  against  incumbrances, 
because,  although  the  agreement  ^ve  the  lessees 
the  privilege  of  doing  certain  things  upon  the 
surface  of  the  plaintiff's  land  necessary  for  the 
workinff  the  colliery,  yet  it  did  not  appear  that 
any  such  thing  was  or  oould  be  necessary  to  be 
done;  that  the  covenant  fbr  quiet  enjoyment 
was  not  broken  by  the  acts  of  the  lessees  in 
1848 ;  and  that  the  action .  was  not  maintain- 
able.   Ibid. 

Hdd  also,  per  Bramweej.,  B.,  that,  assuming  the 
agreement  to  be  a  breach  of  the  covenant  for 
title,  it  was  not  a  continuing  breach,  and  that 
the  action  was  barred  by  the  Statute  of  limi- 
tations. Contra,  per  Eklly,  C.B.,  that  Uie  true 
cause  of  action  was  the  subsidence,  and  that  the 
Statute  of  Limitations  was  no  bar,  and  that 
the  plaintiff  therefore,  would,  but  for  the  vari- 
ance, be  entitled  to  the  damages  caused  by  the 
subsidence ;  also  that,  so  long  as  the  agreement 
subsisted,  there  was  a  continuing  breaoi,  which 
rendered  the  land  of  less  value ;  and  that  the 
acts  of  the  lessees  in  1848  constituted  a  breach 
of  the  covenant  for  <}uiet  eijoyment ;  and  that 
the  plaintiff  was  entitled  to  nominal  damages. 
Ibid. 

MoKBT  BAD  iKD  AiECBiVEt).  See  Principal  and 
Agent — Morison  v.  Thompson, 

MtTNiCTPAL  CoBl^oBATioK — coKtract  hy  corporation 
acting  as  the  local  board] — The  Local  Oorern- 
ment  Act,  1858  (21  &  22  Vict.  c.  98),  s.  24— 
which  enacts  that  in  corporate  boroughs  the 
local  boards  *' shall  be  the  mayor,  aldermen 
and  burgesses  acting  by  the  council** — does  not 
make  the  local  boara  a  new  and  separate  body, 
but  in  substance  enacts  that  in  corporate 
boroughs  the  corporation  shall  be  the  local 
board ;  and  if  in  making  contracts  the  name 
and  style  of  the  corporation  '*  acting  as  the  local 
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board"  is  used,  the  corporation  is  the  essential 
body  and  contracting  party  and  may  be  sued 
as  such  on  the  contracts.  Andrews  t.  The 
Mayor t  j-c.t  of  Ryde,  Ex.,  174 

HiTNiciPAL  ELBcnoir — amendment  of  list  of  ob- 
jections not  delivered  in  time  under  Corrupt 
Practices  (Municipal  Elections)  Act,  18721— A 
petitioner  under  the  Corrupt  Practices  (Muni- 
cipal Elections)  Act,  1872,  having  omitted  to 
deliver  a  list  of  objections  six  days  before  the 
time  of  trial,  as  is  required  by  the  seventh  of 
the  General  Bules  made  under  the  provisions 
of  that  Act,  he  applied  to  the  Court  for  leave 
to  give  evidence  against  the  validity  of  certain 
votes  recorded  at  the  mimicipal  election,  and 
to  file  a  list  of  objections  nunc  pro  tunc: — Hdd, 
that  the  Court  had  no  jurisdiction  to  grant  the 
application  ;  for  the  power  of  amendment  con- 
ferred by  the  seventh  rule  related  only  to 
petitions  presented  in  due  time,  and  did  not 
relate  to  petitions  delivered  after  the  prescribed 
period.    Nield  v.  Batty,  C.P.,  73 

-^—  corrupt  practices :  form  of  particulars : 
time  for  aelivery  of  particiUars] — A  peti- 
tion having  been  presented  on  the  ground  of 
corrupt  practices  against  the  election  of  the 
respondent  as  town  councillor,  and  the  Srd  of 
February  having  been  fixed  for  the  trial  thereof, 
an  order  was  made  on  the  16th  of  January  at 
chambers,  directing  the  petitioners  within  one 
week  to  deliver  particulars  of  the  persons  alleged 
to  have  been  bribed  and  treated,  '*  bv  whom, 
when  and  where;"  Of  the  persons  alleged  to 
have  been  retained  and  employed  as  canvassers, 
"  by  whom,  when  and  where ;"  and  of  persons 
to  whom  money  was  paid  on  account  of  con- 
veyance of  voters  to  the  poll,  "  by  whom,  when 
and  where :  ** — Held,  that  the  order  ought  to  be 
varied  by  extending  the  time  for  the  delivery 
of  the  particulars  to  the  27th  of  Januaiy,  one 
week  before  the  trial,  and  by  inserting  the 
words,  "  as  far  as  is  known,"  before  the  words, 
"  by  whom,  when  and  where,"  wheresoever  the 
latter  words  occurred  in  the  order.  Maude  v. 
Lowley  (No.  1),  C.P.,  103 

■  corrupt  practices :  amendment  of  petition] — 
L.  is  a  borough  divided  into  warus,  and  on 
the  4th  of  December,  1873,  the  respondent  was 
elected  a  town  councillor  for  the  North  Ward. 
A  petition  was  presented  against  his  return 
within  twenty-one  days  firom  December  the 
4th,  which  alleged  that  the  respondent  employed 
persons  '*  who  were  included  m  the  register  for 
the  said  ward  of  the  said  borough  as  burgesses 
for  payment  and  reward  at  the  above  election  as 
canvassers  for  the  purpose  of  the  said  election." 
On  the  16th  of  January,  1874,  an  order  was 
made  at^  chambers  amending  the  petition  by 
inserting  the  words  "and  oUier  wards ^  after 
the  words  "  who  were  included  in  the  register 
for  the  said  ward."  A  rule  having  been  ob- 
tained to  set  aside  the  order, — Held,  that  before 
the  insertion  of  the  words  the  petition  charged 
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only  corrupt  practiced  with  toteffl  at  the  election 
for  the  North  Ward,  and  that  after  the  insertion 
it  charged  corrupt  practices  with  those  who 
were  not  voters  at  that  election ;  that  the  effect 
of  the  alteration  was  to  make  a  new  petition 
after  twenty-one  days  from  the  date  of  the 
election,  that  there  was  no  jurisdiction  to  make 
the  amendment,  and  that  the  rule  to  set  aside 
the  order  must  be  made  absolute.  Maude  y« 
Lowley  (No.  2).  C.P.,  106 

— —  petition :  who  may  he  respondent :  person  who 
assumes  to  be  elected] — A  person  who  assumes 
to  be  elected,  though  not  in  fact  elected,  may 
be  made  a  respondent  to  a  municipal  election 
petition  presented  under  35  &  36  Vict  c.  60, 
against  his  election.     Yates  v.  Leach,  O.P.,  377 

There  were  two  candidate,  M.  and  L.,  for  the 
office  of  councillor  at  a  municipal  election.  M. 
had  the  majority  of  votes  and  was  declared 
elected,  but  being  disqualified  he  did  not  accept 
the  office ;  upon  which  L.  claimed  to  be  elected, 
made  the  declaration  of  acceptance  of  office 
prescribed  by  5  &  6  Will.  4.  e.  76.  s.  50,  and 
sat  and  acted  as  councillor.  Both  M.  and  In 
were  thereupon  made  respondents  to  a  petition 
against  the  election  presented  under  35  &  36 
Vict.  c.  60.  Thev  each  gave  notice  under  section 
18  of  that  Act  tnat  he  did  not  intend  to  oppose 
the  petition.  The  Court  held  that  L.  was  pro- 
perly made  respondent,  and  refused  an  appUca- 
tion  made  by  him  to  have  his  name  struck  out 
as  respondent.    Ibid. 

NnoLioBifCB — (by  railway  companies) — evidenee  of 
invitation  to  alight  by  eidling  out  name  of  station] 
— In  an  action  against  a  railway  company,  for 
negligently  causing  the  death  of  one  of  their 
passengers,  it  appeared  that  the  deceased,  who 
was  short-sighted,  was  in  the  habit  of  travelling 
daily  from  Highbury  station  to  Broad  Street 
station,  and  back.  One  evening  after  dark  the 
deceased  arrived  at  Highbury  station  in  one  of 
the  company's  trains.  The  train  was  stopped 
when  part  of  it  was  brought  up  to  the  pladform 
and  part  of  it  was  in  a  tunnel,  tluough  wnich  the 
station  is  approached  from  Broad  Street  station. 
Part  of  the  platform  runs  a  short  distance  into 
the  tunnel,  and  from  the  end  of  the  platform  a 
slope  leads  down  to  the  level  of  the  line.  On 
the  night  in  question  there  was  a  quantity  of 
hard  rubbish  from  one  to  two  feet  high  lying 
along  beyond  the  slope.  The  carriage  in  which 
the  deceased  was  ridins  was  pulled  up  opposite 
this  rubbish,  at  the  distance  of  twenty-seven 
feet  from  the  mouth  of  the  tunnel.  After  the 
train  had  stopped,  a  passenger  in  the  next  car- 
riage gave  evidence  Uiat  he  heard  the  company's 
servant  call  out  *'  Highbury ;"  that  he  got  out ; 
that  he  then  heard  called  out  **keep  your 
seats;"  that  he  then  heard  a  groan,  and  going 
to  the  sound  found  the  deceased,  lying  parUy  on 
the  rubbish,  and  partly  with  his  legs  on  the  rails 
between  the  wheels,  and  having  sustained  such 
internal  injuries  in  attempting  to  alight  from 
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the  carriage  that  he  died  soon  afterwaxds.  The 
wheels  of  the  carriage  had  not  gone  over  the 
deceased,  the  train  must  therefore  have  been 
at  a  stand-still  long  enough  for  the  passenger 
who  gave  evidence  to  alight,  and  then  to  pro- 
ceed in  the  darkness,  and  to  find  the  deceased 
in  the  situation  described.  The  tunnel  was  dark, 
being  filled  with  steam,  but  there  was  a  lamp  at 
the  end  of  the  tunnel.  The  Judge  at  Nisi  J^us 
having  on  this  evidence  directed  a  nonsuit, — 
HcJd  (reversing  the  judgment  of  the  Exchequer 
Chamber,  40  Law  J.  Eep.  (m.s.)  Q.B.  188),  that, 
without  laying  down  any  rule  as  to  the  effect  in 
all  cases  of  t£e  company's  servant  calling  out 
the  name  of  the  station,  the  evidence  of  the 
calling  out  the  name  in  this  case,  coupled  with 
the  stopping  of  the  train,  and  the  interval  of 
time  which  elapsed  before  it  was  again  moved 
on,  was  evidence  which  ought  to  have  gone  to 
the  jury,  as  it  was,  in  the  absence  of  rebutting 
evidence  on  the  part  of  the  company,  sufficient 
to  authorise  their  finding  a  verdict  for  the 
plaintiff*.  Bridges  v.  The  North  London  Bail, 
Co.  (H.L.),  Q.B.,  161 

Nboliobncb  (by  railway  companies,  eontinned) — 
overthooting  platform:  U^vitation  to  alight\-^ 
The  mere  stopping  of  a  train,  and  calling  out  the 
name  of  a  station,  is  no  evidence  of  an  invitation 
to  alight  Lewis  V,  The  London,  Chatham  and 
Dover  Bail.  Co.,  Q.B.,  a 

Plaintiff  was  a  passenger  by  defendants^  railway  to 
Bromley  station.  As  the  train  arrived  there,  she 
heard  "Bromley,  Bromley,"  called  out  several 
times.  The  train  was  brought  to  a  standstill, 
but  not  before  it  had  partly  overshot  the  plat- 
form. The  engine  was  then  on  the  other  side 
of  a  bridge  adjoining  the  platform.  As  plaintiff 
was  in  the  act  of  getting  out  and  when  ner  foot 
was  on  the  step  of  the  carriage,  the  train  was 
put  back,  with  a  jerk,  and  she  fell  on  the  plat- 
form. The  period  occupied  by  the  stoppage 
was  little  more  than  momentary,  and  plamtifiT 
knew  the  station  well : — Held,  that  there  was 
no  evidence  of  negli^nce  on  Uie  part  of  de- 
fendants to  go  to  the  jury.    Ibid. 

— —  invitation  to  passenger  to  alight:  over* 
shooting  jjfe//arm}--Plaintiff  was  a  passenger 
by.  ddendants*  railway,  and  as  tiie  train 
reached  the  station  to  which  he  was  to  be 
carried,  he  heard  the  name  of  such  station 
called  out;  the  train  afterwards  stopped,  and 
he  heard  the  opening  and  shutting  of  doors 
usual  upon  passengers  alighting.  He  then 
opened  the  ooor  of  the  carriage  in  which  he 
travelled,  and  which  was  the  second  from  the 
engine,  and  put  one  foot  on  the  step  and  the 
other  on  what  he  expected  to  be  the  platform, 
but  the  part  of  the  tram  in  which  he  was  carried 
having  overshot  the  platform  he  fell  on  to  the 
embankment  It  was  a  dark  night  at  the 
time,  and  there  wns  no  light  within  forty  feet  of 
the  spot  and  plaintiff  was  therefore  unable  to 
see  whether  the  platform  waa  or  was  not  by  the 


Bids  of  the  arnBge.  A  pMflengar  in  the  tlnxd 
earria^  from  the  engine  piored  that  he  got  oat 
and  alighted  on  the  platform,  and  that  he  after- 
wards saw  plaintiff  mlL  No  warning  was  given 
by  defendants'  servants,  to  any  of  the  passengers 
not  to  leave  their  seats,  and  Uie  train  wae  nev«r 
backed,  but  after  the  accident  proceeded  on  its 
journey.  In  an  action  for  the  injury  plaintiff 
had  sustained  by  such  fall  througn  defendants' 
negligence, — Hud,  that  there  was  eridenee  on 
wluch  a  jury  might  reasonably  find  negiigcDce 
on  the  part  of  defendants,  without  contributory 
negliffence  of  plaintiff  Weller  r.  The  London, 
Brighton  and  South  Coast  BaiL  Co.,  C^.,  137 

^  evidence  qf:  gates  Uft  open  where  rail' 
way  crossed  highwag  on  a  level] — A  railway 
crossed  a  highway  at  a  level.  There  were  gates 
to  stop  carriages,  horses  and  cattle,  and  a  watch 
box  and  a  person  to  close  the  gates  as  soon  as 
such  horses,  JEc,  should  have  passed.  There 
were  also  swing  gates  for  foot  paraei^en.  A 
boy,  aged  fourteen,  came  to  the  crossing  soon 
afiber  a  cart  had  passed  over  the  line ;  the  gates 
were  still  open,  and  he  went  through  and  got  on 
the  line ;  but  seeing  an  xfg  train  approaching,  ha 
waited  on  the  down  line  till  it  had  paised. 
While  he  was  thus  waiting  a  down  train  ap- 
proached, bnt  the  bo^  did  not  see  it,  thoogfa  he 
might  have  done  so  if  he  had  been  on  the  look- 
out for  it,  or  if  his  attention  had  not  been  en- 
grossed by  the  up  train.  The  np  tzain  having 
passed,  the  boy  was  just  leaving  the  down  line 
to  cross,  when  the  train  knocked  him  down  >— 
J7^,  Uiat  there  was  evidence  of  negligence  to 
go  to  a  jury ;  for  the  oompanj  being  bound  by 
section  47  of  8  Vict  c  20  to  hare  dosed  the 
gates  at  the  time,  the  &ct  that  they  were  open 
was  an  invitation  to  the  boy  to  cross,  whereby 
he  was  put  off  his  guard,  ana  so,  perhaps  being 
embarrassed  by  the  train  which  ne  didf  see,  he 
was  injured  by  the  other,  which,  in  consequence 
of  that  embarrassment,  he  fiuled  to  see.  The 
North  Eastern  Bail.  Co.  y.  Wanless  (HJi.), 
Q-B.,  185 

—  evidence  of:  open  gates  at  levd  crossing  u[m 
railway] — Plaintiff  mid  occasion  between  nine 
and  ten  o'clock  on  an  evening  in  December  tootw 
defendants'  line,  where  that  line  crossed  a  high- 
way on  a  level  croesing.  There  were  gates  on 
each  side  of  the  line,  which  were  dosed,  as  wu 
usual  when  a  train  was  expected :  there  was  a 
small  gate  adjoining,  throng  which  foot-pas- 
sengers could  pass,  and  which  was  not  kept 
shut  In  crossing  the  line  the  plaintiff  wu 
caught  by  a  train  passing  along  the  line,  was 
knocked  down  and  very  seriously  injured.  Tliers 
was  no  light  at  or  near  the  level  croesing,  by 
which  the  plaintiff  could  see  whether  the  gates, 
usually  closed  to  prevent  carriages  firom  paaung 
when  a  train  was  approaching,  were  open  or 
shut,  so  as  to  form  a  judgment  whether  a  tnin 
was  likdy  to  pass  or  not  He  saw  no  li^  as 
of  an  appraaeiiing  tnun,  Mid  h«ud  ao  miUt 
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from  the  train: — HMi  (per  Bbaicwbll,  B., 
HxLLOB,  J.,  PoixocK,  B.,  ftod  Amfhlktt,  B., 
di$»entieniihus  Goczbubm,  C.J.,  and  Clsasby, 
B.),  that  the  foregoing  circnmetances  disclosed 
no  eridence  of  negUgenee  in  the  defendants. 
EOia  V.  The  Great  Western  Bail,  Co.  (Ex.  Ch.), 
C  J".,  804 

i—  evidence  of:  no  gates  at  letfel  crossings  cf 
railway:  ehud  stramnq  on  line'^ — A  child, 
aged  four  and  a  naif  years,  liyed  near  a 
pnblic  carriage  road  and  a  footpaUi  (both  high- 
ways) \rhich  were  crossed  on  a  loTel  by  de- 
fendtrnts*  railroad  at  places  aboat  300  yards 
from  the  child's  abode,  and  thirty  yards  apart 
from  each  other.  There  were  no  gates,  nor  was 
there  a  gatekeeper  at  the  carriage  road  level 
crossing  as  prescribed  by  8  Vict  c.  20.  s.  47 ; 
neither  was  there  any  gate  or  stile  at  the  foot- 
path level  crossing  as  required  by  section  61. 
One  day  the  child  left  his  home  to  go  to  the  next 
house,  but  was  shortly  afterwards  found  upon 
the  railway  close  to  the  footpath  crossing,  with 
his  foot  out  off  b^  a  train.  An  action  haying 
been  brought  agamst  defendants  for  negligence 
in  not  providing  gates,  fences  and  means  to  pro- 
tect the  crossings, — Ueld^  that  the  fact  of  the 
absence  of  a  gate  or  stile  at  the  footpath  level 
crossiog,  and  tae  &ct  of  the  child  bemg  found 
iinured  there,  were  sufficiently  connected  to 
afford  evidence  for  the  jury  of  liability  on  the 
part  of  defendants.  Williams  v.  2%e  Great 
Western  Bail.  Co.,  Ex.,  106 

—  omission  to  repair  level-crossing  over  railvfag] 
— Where  a  railway,  under  the  powers  of  an 
Act  of  Parliament,  crosses  a  hignway  on  the 
level,  it  is  the  duty  of  the  company  to  keep  the 
part  of  the  way  used  by  the  public  in  a  state  of 
repair  suitable  for  the  ordinary  and  rcgul^ 
traffic  Oliver  v.  The  North  Eastern  Bail.  Co., 
as.,  198 

—  railway :  contributory  negligence  by  plaintiffs 
not  foreseeing  defendants'  negligence] — Plain- 
tiffs, collieiy  owners,  possessed  a  siding  on 
one  of  the  unes  of  defendants,  a  railway  com- 
pany, and  a  bridge  over  the  siding  with  a  head- 
way of  eight  feet.  The  course  of  business 
was  for  ddendants  to  bring  plaintiffl'  empty 
waggons  on  to  the  siding  and  leave  them,  and 
for  plaintifb  then  to  take  them  to  the  pit  to  be 
loaded  in  such  order  and  at  such  times  as  they 
pleased,  or  to  their  workshops  for  repair.  On 
a  Saturday,  after  working  hours,  when  the  men 
were  gone,  and  plainti£b  could  only  move  the 
waggons  by  some  special  engagement  of  work- 
men, defendants  brought  and  left  on  the  siding 
some  of  plaintiff*  waggons,  all  empty  but  one, 
which,  being  loaded  with  a  disabled  waggon, 
was  eleven  feet  high,  and  could  not  therefore 
pass  under  the  bridge.  This  waggon  having 
remained  there,  on  the  next  Sunday  night, 
after  dark,  defendants*  servants  brought  a  long 
train  of  plaintiff  empty  waggons  on  to  the 


same  siding  (although  there  was  another  un* 
oocupied  siding),  ai^  with  this  train  pushed 
the  loaded  waggon  up  to  the  bridge,  and  on  the 
train  being  stopped  by  the  bridge,  without 
looking  to  ascertain  the  cause,  gave  such 
momentum  to  the  engine  that  the  wa^;on  with 
its  load  knocked  the  bridge  down  aim  injured 
pkdntifBi'  property.  Plaintiffii  having  sued  de- 
fendants for  negligence,  and  the  jury  having 
fbund  a  verdict  for  defendants  on  the  ground 
that  there  was  eontributory  negligence  on  the 
||art  of  plaintiffs, — Heldf  Uiat,  assuming  plain- 
tiffs to  nave  known  on  the  Saturday  that  the 
loaded  waggon  was  on  the  siding,  there  was  no 
evidence  of  contributonr  negligence  to  go  to 
the  jury.  Badley  v.  Tne  London  and  North 
Western  BaU.  Co.,  Ex.,  73 

—  railway  company:  oattle  frightened  and 
escaping  from  control:  remoteness  of  damage^ 
— Cattle  belonging  to  plaintiff  were  at  about 
eleven  o'clock  at  night  driven  along  an  occupa- 
tion road  which  crossed  a  branch  line  of  the 
defendants'  railway  on  a  leveL  As  they  were 
passing  over  the  crossing  they  became  frightened 
owing  to  a  number  of  trucks  being  shunted  by 
the  defendants  in  a  negligent  manner,  and  six 
or  seven  of  them  escaped  from  the  control  of 
their  drovers  and  were  not  seen  till  four  o'clock 
in  the  morning,  when  they  were  found  dead 
or  dying  on  the  main  line  of  the  defendant^ 
railway,  which  they  appeared  to  have  .reached 
owing  to  the  defects  in  the  fence  of  a  garden 
and  orchard  adjoining  the  railway : — Hetd^  that 
there  was  sufficient  evidence,  that  the  death  of 
the  cattle  was  the  natural  result  of  the  defend- 
ants^ neffligence.  Sneesby  v.  I%e  Lancashire 
and  Yorkshire  Bail,  Co.,  Q.B.,  69 

—  (in  other  cases) — statutory  duty:  sewers: 
Metropolis  Management  Act,  1855] — ^When  a 
specified  duty  is  imposed  by  statute  upon  a  public 
body,  it  is,  in  the  absence  of  express  enactment, 
to  be  assumed  that  the  legislature  intended  to 
exempt  the  public  body  from  liability  to  make 
compensation  for  alleged  omissions  to  fulfil  that 
duty,  unless  negligence  can  be  proved  to  exist. 
Hammond  y.  The  Vestry  of  St: PancraSy  CJP.,  157 

The  Metropolis  Management  Act,  1855,  s.  72,  im- 
poses upon  certain  vestries,  amongst  them  de- 
fendants, the  duty  of  keeping  the  sewers  in 
their  respective  parishes  properly  cleared, 
cleansed  and  emptied.  Plaintiff  was  occupier 
of  a  messuage  m  defendants'  parish,  and  re- 
ceived iigury  from  the  overflow  of  a  sewer; 
the  overflow  happened  without  any  default  on 
the  part  of  defendants: — Held,  Uiat  plaintiff 
could  not  maintain  an  action  against  defend- 
ants for  the  injury  which  he  had  suffered.  Ibid, 

...— —  repairs  of  highway :  liability  of  surveyor  of 
highways'] — Defendant  had  been  appointed  by 
the  vestry  surveyor  of  highways.  The  vestry 
resolved  that  a  part  of  a  highway  should  be 
raised,  and  oirdered  defendant  to  employ  men  to 
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do  it  He  contracted  with  G.  to  do  the  work,  at 
fo  much  per  yard,  and  the  vestry  found  the 
materials.  G.  employed  his  own  men,  and  pro- 
ceeded to  perform  the  work.  Defendant  did 
not  personally  interfere  with  the  work.  G.  lejft 
the  road  in  soch  a  state  that  plaintifif,  in 
driving  along  by  night,  was  overtomed  and 
injured.  De^ndant  did  not  give  any  direction 
that  the  road  should  be  left  in  such  a  state : — 
Held  (in  an  action  by  plaintiff),  that  defendant 
was  not  liable.  Taylor  v.  GreenJudgh  ;  Pendl&» 
bury  V.  the  eame^  Q.B.,  168 

Nboliobstcb  (in  other  cases,  continued)  —  /ia- 
hilitff  for  mainienanee  oj  tottfin^'paih :  toll 
for  vse  of  towing-path]  —  Defendants  were 
a  corporation  constitutea  for  the  purpose  of 
the  upper  navigation  of  the  river  Thames  by 
the  Thames  Navigation  Act,  1866  (29  &  30 
Vict.  c.  89),  and  under  the  powers  of  that  Act 
and  of  the  previous  statutes  relating  to  the  nayi- 
gation  which  had  become  vested  in  them  the 
defendants  had  constructed  bridges  and  other 
works,  and  had  acquired  the  right  to  use  the 
whole  of  the  towing-paths  along  the  river,  and 
to  take  toll  for  the  same.  In  the  exercise  of 
such  right  defendants  took  an  aggregate  toll  in 
one  sum  for  the  use  of  the  entire  navigation  and 
towing-paths,  which  included  the  works  the  de- 
fendants had  constructed,  as  well  as  the  natural 
soil  which  had  been  worn  into  the  track  of  a 
towing-path.  Part  of  such  natural  towing-path 
got  into  a  dangerous  state  by  the  action  of  the 
water,  and  in  consequence  thereof  the  plaintiflTs 
horses  whilst  using  it  in  towing  a  baree,  for 
which  the  proper  toll  had  been  paid  to  the  de- 
fendants, fell  into  the  river  and  were  drowned  :— 
Held  by  the  Court  of  Exchequer  Chamber 
(Clb^bt,  B.,  dissentiente),  that  as  defendanta 
took  one  toll  for  the  use  of  the  entire  towing- 
path,  parts  of  which  were  artificial,  it  mattered 
not  that  the  place  where  the  accident  happened 
was  not  artificial,  but  that  it  was  the  duty  of  de- 
fendants to  take  reasonable  care  that  the  whole 
of  the  towing-path  was  in  such  a  state  as  not 
to  expose  those  using  it  to  undue  danger,  and 
that  for  a  neglect  of  such  duty  defendants  were 
responsible  to  plaintiff  although  they  were  a 
public  body  receiving  their  powers  for  public 
purposes.  Heldf  per  totam  Curiam,  that  the 
towing-path  was  not  confined  to  the  mere  beaten 
track  but  included  so  much  of  the  bank  as  might 
ordinarily  be  used  by  horses  when  towing 
barges.  And  sembley  defendants  would  not  be 
liable  for  the  defective  state  of  the  towing- 
paths,  if  such  state  were  a  latent  one,  of  the 
existence  of  which  the  defendants  might  be 
ignorant  though  using  reasonable  care,  or  if  they 
were  to  give  notice  of  it  to  those  who  pay  the 
tolls,  or  to  inform  them  that  they  must  take 
the  towing-paths  as  they  find  them.  Winch  v. 
The  Coneervatore  of  the  Biver  Thames  (Ex.  Ch.) 
C.P.,  167 

^—  bailee  for  hire:  livery  etabte-keener :  Vfarranty 
of  eeeurity  of  buildiny]^J)eUnQAnt,  a  livery 


stable-keeper,  had  eontraeted  with  a  bnilder 
to  erect  a  building,  of  which  the  lower  part 
was  to  be  a  shed  intended  for  the  reception  of 
carriagee,  and  the  upper  part  to  be  used  for 
other  purposes.  Two  carnages  and  horses  of 
plaintiff  were  placed  under  the  shed  when  the 
lower  part  of  the  building  had  been  com- 
pleted, but  whilst  the  contractor's  workmen  were 
still  on  the  upper  floor.  The  building  was  blown 
down  by  a  high  wind,  and  the  carriages  were 
injured.  It  was  not  disputed  that  the  builder 
was  one  whom  a  careful  and  prudent  person 
might  trust,  and  that  defendant  had  no  notice 
of  any  negligence  on  the  contractor's  part ;  but 
it  was  prbposed  to  prove  that,  owing  to  the 
neglect  of  the  contractor  and  his  workmen,  the 
buUdiog  was,  in  fiict,  unskilfully  built  and  un- 
safe. The  Jud^  at  the  trial,  ruled  that  de- 
fendant's liabihty  was  that  of  an  ordinary 
bailee  for  hire,  and  that  all  he  was  bound  to  do 
was  to  use  ordinary  care  in  the  keeping  of  the 
plaintiff's  carria^;  and  that  if^  in  causing 
the  shed  to  be  bmlt,  he  did  all  that  a  carefid 
man  would  do,  he  would  be  exempt  from  liability 
for  an  event  which  was  caused  by  the  careless  or 
improper  conduct  of  the  builder,  of  which  de- 
fendant had  no  notice : — Held,  that  the  direction 
was  right,  for  it  could  not  reasonably  be  in- 
ferred that  the  defendant  had  warranted  that 
the  shed  was  reasonably  fit  for  the  purpose  to 
which  it  was  applied,  inasmuch  as  una  would 
charge  him  with  a  trust  beyond  what  the  nature 
of  the  thing  put  it  in  his  power  to  perform,  and 
although  it  was  reasonable  to  require  him  to  use 
due  care  to  ascertain  whether  the  building  was 
secure,  and  by  himself  and  his  servants  to  take 
due  care  to  maintain  it  in  a  proper  state,  it 
would  be  unreasonable  to  go  further.  Searle  t. 
Laverick,  Q3.,  48 

-*-  inauffieiently  buoying  a  sunken  anchor]" 
The  defendants,  under  a  local  Act.  con- 
structed a  pier  and  landing-stage.  The  met 
was  a  solid  structure,  which  did  not  extend  to 
low  water  mark,  but  the  landing-stage  floated 
on  the  river,  and  was  moored  below  low  water 
mark  by  anchors  flxed  in  the  bed  of  the  river, 
a  bridffe  being  made  to  connect  the  landing-stage 
with  the  pier.  Ftot  of  this  landing-stage  was 
beyond  the  limits  marked  on  the  deposited  plans, 
but  it,  with  its  mooring  anchors,  received  the 
approval  of  the  Admiralty,  pursuant  to  the  8th 
section  of  the  Act.  One  of  the  mooring  anchon 
to  which  the  floating  stage  was  attached  wu 
insufficiently  buoyed  to  indicate  its  position 
under  the  water,  and  thereby  injured  a  boat  of 
the  pLaintiffi,  which,  whilst  iawAilly  navigating 
the  river,  and  without  any  negligence  of  the 
plaintiffs,  struck  against  such  anchor: — HeU, 
m  an  action  for  the  ii\]ury  to  the  plaintiffs' 
boat,  that  the  landing-stage  and  works  were 
authorised  b^  the  Act;  but  that  there  was  a 
cause  of  action  against  the  defendants  for  neg- 
ligence in  insufficiently  buoying  the  anchor, 
which  caused  the  iiguxy  to  the  plaintiff^  boat. 
Mliffe  y.  I%t  WaUamy  Looed  Soird,  C.F.,  41 
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«..  Ml  makitu^  a  wUmatum :  taluer .-  arbi' 
trator :  tntemffotories]  —  Plaintiff  poichAsed 
the  goodwill,  stock  and  effects  of  a  bneiness 
at  a  TalnatioD,  the  amount  of  which  was  to 
be  fixed  by  yalners,  one  to  be  appointed  on 
each  side  for  that  purpose,  and  in  case  of 
difference  by  an  umpire  to  be  chosen  by  the 
valuers.  Plaintiff  employed  defendant  as  his 
Taluer,  and  defendant  and  the  valuer  appointed 
by  the  vendor  fixed  between  them  the  amount 
of  valuation.  In  an  action  for  negligence  in 
making  such  valuation,  bv  which  the  value  of 
the  goodwill  was  fixed  too  high,  plaintiff  applied 
to  administer  interrogatories  to  defendant  to 
ascertain  the  basis  on  which  he  had  agreed 
with  the  vainer  of  the  defendant  to  calculata 
the  valuation: — Held,  that  defendant  had  not 
acted  in  the  matter  as  an  arbitrator,  but  as  »a 
valuer  only,  and  was  therefore  liable  to  his 
employer  for  negligence,  and  plaintiff  accord- 
ingly was  allowed  to  administer  the  intenoga- 
tories.     Turner  v.  Goulden,  CJ*.,  60 

^-—  Action  for,  against  auctioneer  for  not  making 
a  binding  contract  of  sale.  See  Frauds,  Statuta 
of — Pierce  v.  Corf. 

NoncB  OF  Action — under  Public  Health  Act,  1848, 
ff»  respect  of  injury  by  worke  done  under  Local 
Acf\ — Where  injury  was  sustained  by  the  in- 
sufficient buoying  of  a  sunken  anchor,  which  was 
part  of  certain  works  authorised  by  a  local  Act, 
and  which  were  to  be  executed  subject  to  the 
provisions  of  the  Public  Health  Act,  1848,  it 
was  held  that  notice  of  action  under  that  Act 
was  necessary  before  bringing  an  action  for 
such  iigury.  Jolliffe  v.  Wallasey  Local  Board, 
C.P.,  41 

NoncB  OF  Tbial,    See  Practice. 

NoncB  TO  Qurr.  See  landlord  and  Tenant-^ 
Kelly  V.  Patterson, 

NxnsAKCB — injury  to  private  rights:  **ineom» 
modious  "] — In  order  to  maintain  an  action  for 
a  public  nuisance,  the  plaintiff  must  prove  that 
he  has  suffered  a  particular,  direct  and  sub- 
stantial injury.    Benjamin  v.  Slorr,  C.P.,  162 

The  defendants  were  auctioneers,  and  received 
large  quantities  of  goods  to  be  sold  at  their 
rooms.  The  plaintiff  kept  a  coffee-house  near  to 
the  defendants'  place  of  business,  and  com- 
plained that  the  vans  which  delivered  goods  at 
their  rooms  blocked  up  the  public  street  so  as  to 
darken  his  coffee-shop,  and  to  compel  him  to 
burn  gas  during  dayUght,  and  that  the  horses 
caused  unpleasant  smells,  which  rendered  hia 
customers  imwilling  to  frequent  his  house.  The 
declaration  did  not  specially  charge  that  the 
plaintiff  was  annoyed  by  the  smells,  but  alleged 
that  by  reason  of  the  obstruction  the  plaintilrs 
house  was  rendered  inoommodiouB.  At  the 
trial,  erideDoe  waa  allowed  to  bo  giTen  of  the 


bad  smells,  and  a  verdict  was  fbund  for  the 
plaintiff: — Held,  that  the  ii^juiy  to  the  plaintiff 
was  particular,  direct  and  substantial,  so  as  to 
entitle  him  to  maintain  an  action,  and  that, 
under  the  allegation  in  the  declaration  that  the 
plaintiff's  house  was  rendered  incommodious  by 
the  obstruction,  he  could  give  evidence  as  to  the 
unpleasant  smells.    Ibid. 

OvBBsuiBs-— expenses.    See  Jury  Lists. 

Pabuambnt — (Registration  cases)— doroii^A  vote: 
residence:  occupation:  inhabitant  occupier]  — 
The  respondent  was  the  rector  of  0.,  a  parish 
lying  within  the  parliamentary  borough  of  W. ; 
he  obtained  a  license  of  non-residence,  and  was 
absent  from  C.  from  October,  1872,  to  June, 
1873,  remaining  during  that  period  abroad; 
during  his  absence  the  glebe-house,  which  the 
respondent  usually  inhabited,  was  occupied  by 
a  curate  pursuant  to  the  directions  of  the 
bishop,  within  whose  diocese  G.  lay : — Held,  that 
the  respondent  was  not  entitled  to  vote  for  W. 
under  either  2  &  8  Will.  4.  c.  45.  s.  27,  or  30  & 
81  Vict  c  102.  8.  8.  Durant  v.  Carter,  CJ».,  17 

— —  borouyh  vote :  residence'^ — ^The  respondent  was 
tenant  of,  and  usually  resided  at  a  house  in  K, 
a  city  returning  members  to  Parliament;  the 
house  was  of  greater  annual  value  than  10/.  He 
was  a  clergyman,  and  during  the  months  of 
July  and  August,  1873,  for  the  sake  of  relaxa- 
tion, he  exchanged  duties  with  T.,  who  was 
vicar  of  S.,  a  parish  situate  more  than  seven 
miles  fVom  E.  During  that  period  the  respondent 
lived  in  T.'s  vicarage  at  S.,  and  T.  Uvea  in  the 
respondent's  house  at  £.  In  September,  1873, 
the  respondent  returned  to  his  house  at  £. : — 
Held,  that  the  respondent  had  not  resided  in  £. 
for  six  calendar  months  next  previous  to  the 
last  day  of  Jul^,  1873,  and  that  he  was  not  en- 
titled to  be  registered  as  a  voter  in  the  lists  for 
K    Ford  V.  ^e,  C.P.,  21 

-—  borough  vote:  freeman :  residenee]-^Th6  re- 
spondent was  a  freeman  of  E.,  a  city  returning 
members  to  Parliament.  He  was  an  officer  in 
the  army,  and  usually  was  on  duty  with  his 
regiment  more  than  seven  miles  fh)m  E.  He 
had  from  time  to  time  leave  of  absence,  and  he 
then  lived  at  his  mother's  house,  who  resided 
within  seven  miles  of  E.  During  twelve  months 
preceding  the  last  day  of  July,  1873,  he  had 
obtained  three  months'  leave  of  absence,  and 
during  that  period  had  lived  in  his  mother^s 
house: — Held,  that  the  respondent  liad  not 
resided  within  seven  miles  of  E.  for  six  calendar 
months  next  previous  to  the  last  day  of  July, 
1873,  and  that  he  was  not  entitled  to  be  re- 
gistered as  a  voter  in  the  lists  for  R  Ford  v. 
Hart.  C  J>.,  24 

«iv  borough  vote:  payment  of  poor  rate:  eonmosi' 
turn  rate] — ^By  an  agreement  between  a  land- 
lord and  tenant^  the  poor  ratet  were  to  be 
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paid  by  the  fozmer  and  induded  in*  the  lent. 
The  landlord  compounded  with  the  oTerseen 
for  the  poor-rates,  and  accordingly  the  premises 
occupied  by  the  tenant  were  assessed  to  a  com- 
position of  4s,  Sd.  in  respect  of  a  poor-rate, 
instead  of  to  the  amount  of  6«.  Sd,  as  they 
woidd  haye  been  had  they  been  assessed  to  an 
equal  amount  in  the  pound  to  that  payable  by 
other  oocnpiers  in  respect  of  such  rate.  The 
landlord  duly  paid  such  4«.  Sd.,  and  he  after- 
wards paid  two  shillings  so  as  to  make  up  the 
full  rate  of  Gs,  Sd, : — Held,  that  there  had  not 
been  such  a  payment  of  an  equal  amount  in  the 
pound  to  that  payable  by  other  occupiers  in  re- 
spect of  the  poor-rate  as  is  required  by  30  &  81 
Vict,  c  102.  s.  3.  sub-sec  4,  to  qualify  the  oc- 
cupier to  the  borough  occupation  franchise. 
Durant  v.  Withers,  O.P.  113 

Pasliamsnt  (continued)— ^orov^Jl  vote :  dwelling' 
house:  p<Mrt  of  a  house  separately  rated] — 
The  premises  in  respect  of  the  occupation  of 
which  as  a  dwelling-house  a  borough  franchise 
was  claimed  consisted  of  two  rooms,  which 
were  not  structurally  separated  from  the  rest 
of  the  house  of  which  they  formed  part,  and 
were  connected  by  a  staircase  and  passages 
used  by  the  TOter  in  common  with  the  tenants 
of  the  other  rooms  of  the  house,  which  were 
let  out  in  a  similar  manner,  the  landlord 
not  living  in  the  house,  and  the  outer  door 
being  under  the  sole  control  of  the  several 
tenants.  These  two  rooms  and  the  voter  in  re- 
spect of  them  were  rated  separately  to  the  relief 
of  the  poor  in  all  the  rates  maae  during  the 
qualifying  year,  but  until  the  first  rate  made 
after  the  commencement  of  the  qualifying  year 
these  rooms  had  not  been  separately  rated  £rom 
the  rest  of  the  house,  and  there  was  therefore 
a  part  of  the  qualifying  year  during  which  the 
rooms  were  not  separately  rated.  The  reyising 
barrister  found  as  a  fact  that  the  two  rooms  were 
occupied  by  the  voter  as  a  separate  dwelling, 
and  were  separately  rated  to  the  relief  of  the 
poor : — Held,  by  Ejbating,  J.,  and  Dbnican,  J., 
that  the  rooms  constituted  '*a  dwelling-house" 
within  the  meaning  of  section  3  of  the  Be- 
nresentation  of  the  People  Act,  1867  (30  &  31 
Vict  c.  102) ;  and  by  Bkbtt,  J.,  and  Hontuait, 
J.,  that  they  were  not  "  a  dwelling-house" 
within  the  meaning  of  that  section.  Boon  v. 
Howard,  C.P.,  116 

■  county  vote :  notice  of  objection :  service  by 
the  post:  alteration  of  list  by  the  overseers] — 
The  list  of  voters  mentioned  in  6  &  7  Vict, 
c.  18.  s.  100,  is,  as  regards  county  voters,  the 
copy  register  sent  to  the  overseers  by  the  Clerk 
of  the  Peace  of  the  county,  and  the  overseers 
ought  to  publish  it  as  they  receive  it,  without 
alteration.  Where,  therefore,  the  overseers 
altered  the  copy  of  the  register  by  changing  the 
description  of  the  residence  of  one  of  the  voters 
thereon  from  what  it  had  ceased  to  be,  to  what 
was  then  the  real  address,  and  published  the 


list  as  00  altered,  and  the  yotor  being  olyected 
to,  the'oljector,  in  order  to  prore  setnoe  of 
the  notice  of  objection,  proved  posting  such 
notice,  addressed  to  the  voter  acoOTding  to  the 
altered  address  published  by  the  'overseers,  it 
was  held  that  the  notice  was  insufficient,  not 
being  in  compliance  with  s.  100  of  6  &  7  Vict 
c  18,  which  req^uires  the  notice  to  be  directed  to 
the  voter  "  at  his  place  of  abode,  as  described  in 
the  said  list  of  voters."  Noseworthy  v.  Ths 
Overseers  qf  BuckUmdHn^the-Moor,  C.P.,  27 

— i^  county  vote:  qualification:  incapacity:  Msh 
peer] — An  Irish  peer,  who  at  the  time  of  regis- 
tration is  not  a  member  of  the  House  of  Com- 
mons, is  incapacitated  by  law  from  voting  at 
parliamentary  elections,  and  therefore  is  not 
entitled  to  have  his  name  inserted  on  the  re- 
gister of  parliamentary  electors.  BendUsham  v. 
Howard,  CJP.,  33 

county  vote:  consolidated  appeal:  'indorse' 
ment:  qualification:  rent-charge  on  freehcii 
house:  amendment] — In  a  consolidated  appeal 
from  the  decision  of  a  revising  barrister,  the  in- 
dorsement upon  the  case  of  the  names  of  the 
appellant  and  the  respondent  is  sufficient,  and  it 
is  unnecessary  to  indorse  the  names  of  the  persons 
whose  appeals  are  consolidated.  Shtrwin  v. 
Whyman,  C.P.,  36 
In  a  claim  to  vote  for  a  county  the  qualificatioa 
was  stated  to  be  "rent-charge  on  freehold 
house  " : — Held,  that,  inasmuch  as  there  is  bat 
one  kind  of  rent-charge,  namely,  a  freehold 
rent-charge,  which  can  confer  a  vote,  the  qualifi- 
cation was  sufficiently  stated ;  but  that  if  it  were 
inaccurate,  it  could  be  amended  by  inserting 
the  word  "freehold"  before  the  word  "rent- 
charge."    Ibid. 

— —  (Election  Petitions) — petition  against  return 
of  candidate :  inspection  of  marked  register,  rf- 
jected  ballot  papers  and  the  counterfoils  thereof] 
— ^A  petition,  praying  a  scrutiny,  was  presentea 
against  the  return  of  the  respondent  at  a  parlia- 
mentaiy  election  for  the  borough  of  P.  The  peti- 
tioner now  applied  for  the  leave  of  the  Court  to 
inspect  the  marked  register  of  voters,  the  rejected 
ballot  papers,  and  the  counterfoils  thereof.  The 
foregoing  documents  had  been  sealed  up  together, 
and  the  ground  of  the  application  was  stated  to 
be  the  saving  of  expense,  for  if  it  could  be  known 
who  were  the  voters  whose  votes  had  been  re* 
jected,  it  would  be  unnecessary  to  incur  costs  by 
investigating  their  qualifications: — Held,  that 
the  petitioner  ought  to  be  allowed  to  inspect  the 
marked  register;  but.  Held,  per  Grovb,  J.,  and 
Denman,  J.  (Brett,  J.,  dissenting),  that  he  was 
not  entitled  to  the  production  of  the  rejected 
ballot-papers  and  tlie  counterfoils  thereat 
Stowe  V.  JoUiffe  (No.  1),  CJ*.,  173 

— —  election  petition  against  return  of  candidaU: 
.  imepection  qf  marked  registery-^ljod^Y^  to  inqpMfc 
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the  marked  register  of  roten  will  be  f^nted 
under  the  Ballot  Act,  1872  (35  &  36  Vict  c. 
83),  schedule  1,  part  1,  rule  42,  whether  the 
petition  against  the  return  of  a  candidate  at  a 
parliamentary  election  does  or  does  not  pray  for 
a  scrutiny.    James  t.  Henderson,  C.P.,  238 

— —  register  of  voters,  how  far  eondtuive'] — 
The  register  of  parliamentary  voters  is,  by 
force  of  the  Ballot  Act,  1872,  conclusiye  not 
only  on  the  returning  officer,  but  also  on  any 
tribunal  which  has  to  enquire  into  elections, 
except  in  the  case  of  persons  ascertained  by  the 
proviso  in  section  7-  The  persons  **  prohibited" 
from  voting  by  the  proviso  are  not  those  who, 
from  failure  in  the  incidents  or  elements  of  the 
franchise,  could  be  successfully  objected  to  on 
the  revision  of  the  register  on  the  gpround  of  the 
receipt  of  alms,  the  receipt  of  parochial  relief, 
non-residence  within  the  proper  distance  of  a 
borough,  non-occupation,  or  insufficient  quali- 
fication; the  persons  "prohibited"  from  voting 
are  those  who,  from  some  inherent  or  for  the 
time  irremovable  quality  in  themselves,  have 
not  the  status  of  parliamentary  electors,  for 
instance,  peers,  women,  persons  holding  certain 
offices  or  employments,  and  persons  convicted 
of  crimes,  which  diaqualify  them  from  voting. 
Stowe  V.  JolUffe  (No.  2),  C.P.,  266 

—  election:  payment  to  returning  officer  of 
election  expenses] — A  returning  officer  at  a  Par- 
liamentary election  has  no  right  to  insist,  as  a 
condition  to  taking  the  poll,  on  a  candidate 
paying  or  giving  security  for  paying  his  pro- 
portion of  the  money  required  to  meet  the 
election  expenses.  Haverfordwest  Ejection  Peti- 
turn — Davis  v.  Kensington^  O.P.,  870 

Where,  therefore,  at  an  election  for  a  borough 
returning  only  one  member  to  Parliament  two 
candidates  were  duly  nominated  as  required  by 
the  Ballot  Act,  1872,  but,  because  one  of  them 
would  not  deposit  or  give  security  for  the  sum 
required  of  him  to  meet  his  proportion,  of  the 
election  expenses  the  returning  officer  refused 
to  notice  his  nomination,  and  without  takina  a 
poll  returned  the  name  of  the  other  candi£ite 
as  duly  elected,  it  was  held  that  such  election 
was  void.    Ibid. 

—  dissolution  of  Parliament :  petition  dropping : 
return  cf  deposiC] — ^Where  Parliament  was  dis- 
solved before  the  day  appointed  for  the  trial  of  an 
election  petition  presented  under  the  Parlia- 
mentary Elections  Act,  1868(31  &  32  Vict,  c  125), 
the  Court  ordered  the  money  which  had  been  de- 
posited as  security  for  costs  pursuant  to  section 
6  of  that  Act,  to  be  returned  to  the  petitioners. 
Re  the  Exeter  Election  Petition;  Carter  v.  Mills, 
CJP..  Ill 

■■        return   to    the   clerk  of  the  Crown,  when 

made:    presentation  of  petition] — The   retuzn 

.    of  an  elected  candidate  under  section  2  of  the 


Ballot  Act,  1872,  lias  not  been  made  to  the 
clerk  of  the  Grown  in  Chancery  within  the 
meaning  of  the  enactment  until  he  or  some 
derk  in  his  office  has^  had  an  opportunity  of  re- 
cording the  receipt  of  it,  and  making  the  proper 
return  to  the  clerk  in  Parliament;  therefore, 
where  the  certificate  of  return  was  received 
at  the  office  of  the  clerk  of  the  Grown  at  eight 
in  the  evening,  after  office  hours,  by  only  a 
woman  in  charge  of  the  office,  who  had  authority 
to  receive  the  same  and  to  give  a  receipt  for  it, 
but  not  to  do  any  other  act  with  reference  to  it, 
the  return  was  held  not  to  have  been  made 
before  the  following  day.  Poole  Eketion  P»H- 
tian:  Hurdle  v.  Waring,  GJP.,  209 

—  effect  of  dissolution  on  order  for  costs: 
division  of  a  dag  as  to  the  performance  qf 
judicial  acts] — The  delivery  of  judgment  upon 
an  election  petition  upholding  the  return 
of  the  respondent  thereto  and  awarding  him 
costs,  began  at  10  a.m.  and  finished  at  10.85 
a.m.  The  report  of  the  Judge  and  his  certi- 
ficate were  sent  by  the  poet  at  noon  to  the 
Speaker  of  the  House  of  Commons.  Upon  the 
same  day  upon  which  the  foregoing  judgment 
was  delivered  Parliament  was  dissolved  bv  a 
royal  proclamation,  but  the  exact  time  wnan 
the  proclamation  was  issued  by  the  Queen  was 
not  ascertained.  The  Judge's  report  and  cer- 
tificate did  not  reach  the  Speaker  before  the 
dissolution: — Held,  that  the  delivery  of  the 
judgment  and  the  order  for  the  payment  of  the 
costs  being  judicial  acts,  must  be  taken  to 
have  happened  before  the  dissolution,  and  that 
by  force  thereof  the  respondent  was  entitled  to 
his  costs  after  the  Parliament  had  ceased  to 
exist.    Marshall  v.  James,  O.P.,  281 

—  scrutiny :  evidence  oj  corrupt  intent  in  voter : 
right  of  voters  to  be  heard  as  parties  to  am 
Section  petitian]^The  Ballot  Act,  1872,  s.  25, 
enacts  that  *'  where  a  candidate,  on  the  trial  of 
an  election  petition  claiming  the  seat  for  any 
person,  is  proved  to  have  been  guilty  by  him- 
self or  by  any  person  on  his  bel^  of  bribery 
....  in  respect  of  any  person  who  voted  at 
such  election,  ....  there  shall,  on  a  scrutiny, 
be  struck  off  £rom  the  number  of  votes  appear- 
ing to  have  been  given  to  such  candidate  one 
vote  for  every  parson  who  voted  at  such  election, 
and  is  proved  to  have  been  so  bribed."  P. 
having  been  accepted  by  the  Liberal  party  in 
the  borough  of  B.  as  a  candidate  at  tne  next 
election,  he  afterwards  distributed  amongst  the 
inhabitants  coals  by  means  of  tickets  bearing 
the  signatore  of  his  political  agent  Many  of 
the  inhabitants  who  accepted  the  coals  were 
voters  in  the  borough,  and  were  not  objects  of 
charity.  The  coals  were  given  cormptiiy.  Par- 
liament being  soon  after  dissolved,  P.  was  de- 
clared to  be  returned  as  member  by  a  majority 
of  votes  over  M.,  another  candidate.  A  petition 
having  been  presented  against  Uie  return  of  P. 
claiming  the  seat  for  M.,  P.  WM  adjudged  to  be 
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unseated  on  the  gfonnd  of  briberjr.  A  serntiny 
haying  heen  hel<^  M.  claimed  to  strike  off  the 
poll  for  P.  one  vote  for  every  elector  who  had 
accepted  the  coals,  and  had  voted  at  the  elec- 
tion, without  ascertaining  for  whom  he  had  in 
fact  voted.  The  voters  were  not  called  to  deny 
that  they  had  received  the  coals  corruptly: — 
Held  (per  Lord  Colbridob,  C.  J.,  and  Bbbtt,  J., 
dubitante  Obovb,  J.),  that  the  bribery  contem- 
plated in  the  Ballot  Act,  1872,  s.  25,  was  a 
corrupt  bargain  made  with  an  elector  by  or  on 
behalf  of  the  candidate,  and  that  under  that 
enactment  it  was  necessary  to  prove  a  guilty 
intent  in  the  voter.  But  Hdd  (per  Lord  Gouet 
RiDOB,  C.  J.,  and  Grovb,  J.,  hasitante  Brbtt,  J.), 
that  a  prima  facie  case  of  corruption  had  been 
made  out  against  the  voters,  which  they  were 
bound  to  displace ;  and  that  as  they  were  not 
called  to  rebut  the  inference  of  corruption,  one 
vote  for  every  elector  who  received  the  coals 
and  voted  at  the  election  must  be  struck  off 
.the  poll  of  P.  Malcolm  v.  Ingram,  C.P.,  331 
Qvueere,  whether  the  voters  Inculpated  were  en- 
titled, after  P.  had  been  unseated,  to  appear  by 
counsel  upon  the  petition,  and  defend  them- 
selves from  the  charge  of  bribery.    Ibid. 

Parliambmt  (Election  Petitions,  continued)  — 
disqualification  of  candidate  by  bribery:  votes 
thrown  away  after  notice  of  disqualification: 
seating  opposing  candidate] — ^Bribery  by  a  can- 
didate at  a  Parliamentary  election,  though  ren- 
dering his  election  void,  and  by  31  &  82  Vict. 
c.  125,  making  him  incapable  of  being  elected 
during  seven  years,  does  not  so  affect  hia 
capacity  to  be  a  candidate  at  that  election  as  to 
make  all  votes  eiven  for  him  by  voters,  with 
knowledge  of  such  bribery,  the  same  as  if  they 
had  not  been  given  at  all,  and  thus  to  seat  an 
opposing  candidate.  Launceston  Election  Peti' 
tion;  Drinkrvater  v.  Deakin,  C.P.,  355 

Quare,  whether  a  notice  of  a  candidate's  dis- 
qualification is  sufficient  which  informs  the 
voter  of  the  existence  of  the  fact  which  has 
rendered  the  candidate  disqualified,  without  in- 
forming the  voter  of  the  consequences  of  his 
voting  for  such  disqualified  candidate.    Ibid. 

Patknt — infringement :  adaptation  of  combination 
of  machinery  for  particular  object  in  a  particular 
way  for  similar  object  in  a  different  way] — A 
patent  for  a  mechanical  arrangement  whereby  a 
particular  operation  may  be  performed  for  a 
particular  purpose,  the  mechanical  contrivances 
so  arranged  not  being  new  in  themselves,  but 
thus  first  combined  for  that  particular  purpose, 
is  not  infringed  by  the  adoption  of  the  same 
arrangement  or  combination  of  mechanical  con- 
trivances for  a  similar  purpose,  if  the  mode  of 
operation  is  sufficiently  distinct,  and  different 
in  principle  from  that  which  was  described  or 
claimed  in  the  patent,  and  the  object  achieved 
is  also  sufficiently  distinct  or  novel,  and  does 
not  form  an  essential  part  of  the  patenU  Saxby 
▼.  Omes  (HJi.),  £z^  228 


The  principle  of  an  invention  fof  simtdtaneonsly 
moving  railway  points  and  making  it  possible 

.  to  move  the  signal  lever,  held  not  equi'ndent  to 
the  principle  of  simultaneously  moving  the 
signflds  ana  the  points.    Ibid. 

Patmsmt — by  foreign  cheque.  See  Banker  and 
Banking  Company — Seytoood  y.  Pickering, 

Pbnaltt— Sale  by  guardian  of  the  poor  of  goods 
to  be  given  in  parochial  reliel  Dames  t,  Harvey 
(M.C.,  121),  Q.B.,  184. 

—  Neglect  of  mining  rules.  Mens  rea,  Dick- 
inson V.  Fletcher  (M.O.,  25),  C.P.,  58 

— ^  er  liquidated  damages.  See  Contract — Mages 
y.  Lavell, 

PftBJURT.    See  Trial  at  Bar. 


Poor  Law — Order  of  removal:  unemandpated 
child.  S,  v.  The  Guardians  qf  8t.  Olav^s  Union, 
(M.C.,  15);  Q.B.,  14 

^-^  Irremovability :  break  of  residence.  B.  v. 
The  Worcester  Poor  Law  Union  (M.C.,  102), 
Q.B.,  104 

—  Belief  by  relations.  Grandfather.  Liability 
of  grandchildren.  Maund  v.  Mason  (M.C.,  62), 
Q.B.,  48 

-^»-  Bateability  of  occupier  of  dock-sheds 
appropriated  to  use  of  shipowner — Allan  v.  7%e 
Overseers  of  Liverpool ;  and  Inman  y.  The  Owr- 
seers  of  KirkdaleiM.0.,  69),Q.B.,  89 


— -  Railway.     Rateable  value  of  branch  lii 
H.  v.  The  Assessment  Conimittee  of  the  Bedford 
Union  and  the  Overseers  of  Goldington  (M.O., 
81),  aB.,  100 

— -  Liability  of  railway  company  to  make  good 
deficiency  in  rates  until  the  railway,  or  the 
works  thereof,  are  completed  and  assessed,  or 
liable  to  be  assessed.  The  East  London  Bail, 
Co.  V.  WhUchurch  (House  of  Lords,  M.C.,  159), 
Ezch.,  269 

—  Bateability  of  Tramways.  The  Pimlico, 
Peckham  and  Greenwich  Street  Thtmways  Co.  v. 
The  Assessment  Committee  of  the  Greenwich 
Union  (M.C.,  29)  ;  Q.B.,  16 

—  Assessment  of  dock  estates.  Right  to  de- 
duct tenants'  profits.  Mersey  Docks  and  Har^ 
hour  Board  v.  The  Churchwardens  and  Overseers 
of  Liverpool  (M.C.,  88);  Q.B.,  24 

—  Appeal  on  ground  of  non-rateabjlity. 
Notice  of  objection  to  aseoitnient  oommittaeii 
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I?.  T.    JusHoes    of  Laneashire  (M.C.,    116), 
aB.,  132 

^—  Alteration  of  valuation  list  on  appeal 
to  assessment  committee.  Be-deposit  of  valua- 
tion list  R.  T.  Edmonds  (M.C.,  156),  Q.6.,  232 

PooB  Law  Quabdians — ^Appointment  of  master's 
clerk.    See  Corporation. 

—  Liability  for  maintenance  of  pauper.  See 
Criminal  Lunatic. 

—  See  Penalty. 

Port  Dubs — coals  "  exported :  '*  coals  used  for 
foreign  voyage'] — By  a  special  Act  dues  were 
granted  to  certain  commissioners  on  all  coals 
"  exported  "  from  the  port  of  N. : — Held,  that 
coals  taken  away  by  a  foreign  steamer  for  the 
purpose  of  being  wholly  consumed  on  board 
beyond  the  limits  of  the  port,  were  coals  "  ex- 
ported "  within  the  meaning  of  the  Act,  and 
therefore  that  the  commissioners  might  insist 
upon  payment  of  the  dues  in  respect  of  such 
coeds,    iiuller  y.  Baldwin,  Q.B.,  164 

pBAcncB — palatine  court :  service  of  process  out 
of  jurisdiction  of  court:  appearance:  waiver] 
— The  Court  of  the  County  Palatine  of  Lan- 
caster being  a  superior  Court  of  record,  has 
jurisdiction  in  an  action  where  the  cause  of 
action  arises  outside  the  county,  and  if  the  de- 
fendant voluntarily  enters  an  appearance  to  such 
action  he  comes  within  the  .jurisdiction  of  the 
Court,  and  cannot  then  object  that  he  does 
not  reside  within  the  county,  and  that  the  writ 
was  served  beyond  the  jurisdiction  of  the  Court. 
Oulton  V.  Badcliffe,  O.P.,  87 

^.—  short  notice  of  trial  if  necessary] — ^De- 
fendant under  terms  to  take  "short  notice 
of  trial  if  necessary"  not  entitled  to  full  notice 
if  plaintiff,  using  reasonable  diligence,  is  un- 
able to  give  it.    Pretty  v.  Nauscawen,  Ex.,  8 

—  Prior  decisions  of  the  House  of  Lords, 
when  binding  on  the  House.  See  Succession 
Duty. 

— ^«  Heriewing  discretion  of  Judge  at  Cham- 
bers.   See  CobtB—Wak^feld  Y.  Jirown. 

Principal  and  Aokst— agent  to  buy  receiving 
money  from  vendor:  money  had  and  received] — 
Defendant  having  been  authorised  by  plaintiff 
to  purchase  on  his  behalf  a  particular  ship  as 
cheaply  as  she  could  be  got,  made  an  arrange- 
ment, without  plaintiff's  knowledge,  with  the 
vendor's  broker,  who  had  a  right  to  retain  the 
excess  of  the  purchase  money  over  8,600/.,  by 
which  defendant  purchased  the  ship  for  0,250/., 
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and  retained  for  his  own  use  225^,  part  of  the 
excess : — Sdd,  that  plaintiff  was  entitled  to  the 
amount  so  retained  by  defendant,  inasmuch  as 
it  was  a  profit  acquired  by  an  agent  in  connec- 
tion with  his  agency,  without  the  sanction  of 
his  principal,  and  that  it  could  be  recovered  in 
an  action  for  money  had  and  received.  Morison 
y.  Thompson,  Q.B.,  216 

—  set-ojf  against  principal  of  debt  due  from 
factor:  pleading:  neaativing  means, of  khoW' 
ledge]  —  To  an  action  by  a  principal  for 
the  price  of  goods  sold  by  his  agent  to  de- 
fendant, a  plea  setting  off  a  debt  due  to 
defendant  from  such  agent,  which  averred 
that  the  agent  was  intrusted  by  plaintiff  with 
the  possession  of  the  goods  as  apparent  owner, 
and  that  the  agent  sold  the  same  in  his  own 
name  and  as  his  own  goods  with  the  consent  of 

Slaintiff,  and  that  at  the  time  of  such  sale 
efendant  believed  the  agent  to  be  the  owner, 
and  did  not  know  that  plaintiff  was  the  owner, 
or  that  the  agent  was  agent,  was  held  good, 
although  it  did  not  by  express  averment  nega- 
tive either  defendant's  means  of  knowing  that 
the  agent  was  such  agent,  or  that  defendant 
had  had  notice  that  plaintiff  was'  the  owner. 
Borries  v.  The  Imperial  Ottoman  Bank,  C.P.,  3 
It  being  an  immaterial  averment  in  a  plea  so 
pleaded  that  the  defendant  had  not  the  means 
of  such  knowledge,  a  replication  thereto  that 
at  the  time  of  the  sale  defendant  had  the  means 
of  knowing  that  the  agent  was  plaintiff's 
agent,  and  as  such  sold  the  goods,  was  held 
bad.    Ibid. 


—  Factors  Act:  ** agent  intrusted:'*  broker 
and  warehouseman :  pledge]  —  Notwithstand- 
ing the  general  words  of  section  1  of  the 
Factors  Act  (6  &  6  Vict.  c.  39)  a  person, 
in  order  to  be  "an  agent  intrusted  with  the 
possession  of  goods"  within  the  meaning  of 
that  enactment,  must  either  be  intrusted  with 
the  goods  for  sale,  or  he  must  be  a  mercantile 
agent  whose  ordinaiy  business  is  to  sell,  and 
who  has  received  the  goods  in  the  ordinary 
course  of  such  business,  and  therefore  a  person 
who  carries  on  the  business  of  a  warehouseman, 
and  in  that  character  gets  possession  of  the 
goods  for  the  purpose  of  warenousiDg  is  not  an 
sgent  within  the  Factors  Act,  although  he  also 
carries  on  the  business  of  a  broker,  and  conse- 
quently a  pledge  of  the  goods  by  such  person 
without  the  authority  in  fact  of  his  principal 
either  to  pledge  or  sell  them  is  not  protected  by 
the  Factors  Act,  6  &  6  Vict  c.  39.  s.  1.  Cole  v. 
The  North  Western  Bank,  Limited,  C.P.,  194 

Queere,  whether  there  may  be  a  good  pledge 
within  6  &  6  Vict.  c.  39.  s.  1,  without  a  delivery 
of  the  goods  or  of  the  documents  of  title  to  the 
goods.    Ibid. 

Principal  and  Surety — appropriation  by  creditor 
presumption  oj  payment  by  principal  dditor]-^ 
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Plaintiffs  had  had  discoimt  tiansactioiis  with 
S.,  -who  applied  to  thorn  for  an  adyance  of 
6,000/. ;  plaintiffs  agreed  to  lend  him  that  sum 
upon  a  guarantee,  and  in  May,  1867*  defendant 
became  surety  for  a  portion  of  the  amount  re- 
quired. Plainti£&  adyanced  5,000/.  to  S.,  and 
subsequently  discounted  bills  to  a  large  extent 
for  him.  When  the  bills  which  he  brought 
were  discounted,  plaintiff  credited  him  with 
the  amount  thereof  in  thoir  lodger,  and  then  re- 
discounted  the  same.  This  meSiod  was  adopted 
in  order  to  keep  plaintiffs  out  of  cash  advances. 
Sometimes  when  plaintiffs  discounted  bills  for 
8.  the  transaction  was  not  entered  upon  their 
ledger.  If  the  discounted  bills  were  not  paid 
at  maturity  by  the  acceptors  or  by  S.,  and  were 

r'd  by  plainti£&,  the  amount  was  debited  to 
Aceonling  to  plaintiffs'  ledger,  between  the 
8th  of  May  and  the  12th  of  June,  1867,  S.  was 
credited  "by  bills  discounted"  with  various 
sums,  amounting  in  the  whole  to  more  than 
6,000/.  It  appeared  from  plaintiffs'  books  that 
£romMay,  1867,  to  December,  1868,  the  accounts 
were  made  up,  and  sometimes  shewed  only  a 
small  balance  against  S.,  e.g.,  at  the  end  of  1867* 
a  balance  against  him  of  273/.,  and  at  the  end 
of  June,  1868,  of  1,060/.;  but  in  Deceml>er, 
1868,  the  account  shewed  a  balance  against  him 
of  27,704/.  The  foregoing  balances  in  1867  and 
June,  1868,  were  arrived  at  by  taking  into 
account  the  sums  on  the  crodit  side,  which  re- 
presented the  amount  of  the  bills,  less  interest 
and  commission,  for  discount,  which  were 
current  at  the  date  of  the  balanco  being  struck, 
and  of  promissory  notes'  of  S.,  some  of  which 
bills  and  promissory  notes  were  not  paid  at 
maturity,  and  were  included  in  the  ultimate 
balance  of  27,704/.  against  S.  Plainti£&  from 
timo  to  time  during  1867  and  1868  sent  to  S. 
accounts,  which  were  copies  of  their  ledger, 
and  thus  shewed  the  abovo  balances.  Tho  bills 
discounted  with  plaintiffs  by  S.  at  the  time  of 
tho  loan  of  5,000/.  wore  renewed  and  wore  never 
paid,  and  that  sum  was  never  liquidated.  In 
December,  1868,  S.  became  bankrupt : —^e/rf, 
that  plaintiffs  had  not  appropriated  the  bills 
discountetl  by  S.  after  the  loan  of  5,000/.  in 
payment  thereof,  and  that  as  the  loan  to  S.  had 
never  been  paid  by  him,  defendant  was  liable 
to  plaintiff  upon  his  guarantee  after  S.  had 
become  bankrupt.  The  City  Discount  Co,  v. 
M' Clean  (Ex.  Ch.),  C.P.,  344 

■■  -  5^0  Frauds,  Statute  of — Lakeman  v.  Mount' 
Stephen, 

PBtvtLEGKD  CoMMu.vicATtox.  See  Inspection  of 
Documents.    Libel. 

Probate  Duty — conversion  of  recdiy  into  person- 
alty:  resulting  trust  in  favour  of  hrir] — One 
seistnl  iu  fee  of  rt»:ilty  deviscHl  and  bequeathed 
by  will  all  his  realty  and  personalty  to  trustees 
in  trust  to  sell,  and  to  st.ind  possessed  of  tha 
pro:ecd8  after  making  certain  jxiymcuts,  and  to 


invest  the  moneys,  and  to  hold  tho  inreitiiieDts 
and  the  income  thereof  in  trust  to  paj  an 
annuity  to  his  widow  for  life,  and  as  to  the 
residue  in  trust  for  alibis  children  who  should 
attain  twenty-one ;  in  de&ult  of  such  children 
the  testator  bequeathed  the  investments,  as  to 
certain  portions  thereof,  to  certain  legatees,  and 
as  to  the  residue  on  certain  trusts  wMch  failed. 
On  testator^s  death  his  only  child,  Margaret, 
was  his  heiress  at  law  and  one  of  his  next  of 
kin.  She  died  afterwards  under  twenty-one  and 
unmarried.  The  realtj  at  her  death  was  unsold 
and  uncontracted  to  be  sold,  but  was  subse- 
quently sold  under  the  trusts  of  the  will  for  a 
sum  which  was  its  value,  and  which  was  paid 
to  her  legal  personal  representative  as  such : — 
Heldf  that  probate  duty  was  payable  at  Mar- 
garet^s  death  upon  the  value  of  the  realtj  as 
being  part  of  her  estate  and  effects.  TkeAttarn^ 
Gmeral  v.  Lomas,  Ex.,  82 

—  locality  of  assets  at  death  of  testator:  IfiUs 
of  exchange  on  the  hi^h  seas] — Testator  m- 
mitted  moneys  &om  India  to  England  bj  means 
of  bills  of  exchange  payable  six  months 
after  sight,  drawn  hj  an  Indian  bank  upon 
a  London  bank  in  &vour  of  his  bankers  in 
London.  The  bills  were  in  transitu  at  sea,  and 
unaccepted,  when  the  testator  died  in  India. 
They  arrived,  were  paid  at  maturity,  and  the 
proceeds  were  subsequently  received  by  defend- 
ant, who,  as  the  executor  in  England,  had  dulv 
proved  the  testator^s  will  in  this  country : — Held, 
that  defendant  was  liable  to  pay  probate  duty 
upon  such  proceeds.  The  Attorney'General  v. 
Pratt,  Ex.,  108 

pAODXTcnoN  OF  DocuiCKNTs.  See  Inspection  of 
Documents.    Parliament 

PBOHiBmox-— mo/tofi  for  by  stranger:  Afayor's 
Court  of  London]  —  In  order  to  allow  the 
Mayor*s  Court  of  London  to  entertain  a  suit, 
the  cause  of  action  must  have  arisen  within  its 
j  urisdiction,  even  although  the  amount  in  dis- 
pute is  less  than  50/.,  and  the  defendant  carries 
on  business  in  tho  City  of  London : — Held,  that 
an  attorney  is  sufficiently  a  stranger  to  the  suit 
in  the  Mayor's  Court  to  entitle  him  to  apply 
for  a  prohibition,  although  tho  defendant  him- 
self can  only  raise  an  objection  to  the  jurisdic- 
tion by  plea  (20  &  21  Vict  c.  civil  s.  15). 
IVillis  V.  Harris,  C.P.,  208 

^-^  Jurisdiction  :  dishonour  of  hiU  of  exehangt : 
proof  oj  cause  of  action  within  the  City  of 
London] — In  an  action  in  the  Mayor*8  Courti 
London,  upon  a  bill  of  exchange  for  less 
than  50/.  by  indorsee  against  acceptor,  de- 
fendant pleaded  to  tho  jurisdiction  of  the 
Court ;  at  the  trial  tbo  bill  was  produced  and 
was  found  to  be  (viyable  at  Smith,  Payne  h 
iSmiths ;  a  witness  proved  that  Smith,  Payue  & 
Siuitlis  carried  on  bui^iness  in  the  city.     Ihevi 
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was  no  evidence  where  the  bill  was  drawn,  ac- 
cepted or  indorsed : — Hetd^  that  the  plea  to  the 
jurisdiction  admitted  merely  the  dishonour  of 
the  bill  somewhere,  that  the  above  circumstaaces 
constituted  no  proof  of  dishonour  within  the 
City  of  London,  and  that  there  was  no  evidence 
that  port  of  a  cause  of  action  accrued  to  plain- 
tiff within  the  jurisdiction  of  the  Mayor^s  Court, 
pursuant  to  the  Mayor^s  Court  of  London  Pro- 
cedure Act,  1857  (20  &  21  Vict.  c.  clvii.),  s.  12. 
Sewdl  V.  Cheetkam,  C.P.,  239 

— ..  cause  of  action :  Mayor* 8  Courts  London  : 
coiUi] — Defendant,  for  valuable  consideration, 
endorsed  to  plaintiff  a  cheque  for  10/.,  pay- 
able at  a  bank  in  the  City  of  London ;  the 
cheque  was  dishonoured  upon  presentation ; 
the  indorsement  was  at  S.,  in  Yorkshire. 
Plaintiff  having  sued  in  the  Mayor's  Court, 
London,  to  recover  the  amount  of  the  cheque, 
defendant's  attorney  applied  to  this  Court  for  a 
prohibition  : — Held,  that  the  dishonour  of  the 
cheque  within  the  City  of  London  did  not  give 
the  Mayor's  Court  jurisdiction,  that  a  prohibi- 
tion ought  to  issue,  and  that  the  applicant  for 
the  same  was  entitled  to  costs.  Bobinson  v. 
Emanuel,  C.P.,  244 

.. Mayor's   Court,  London :  Court  of  Queen^s 

Bench  at  Westminster :  Master's  office  in  City  of 
London :  judgment'] — All  the  proceedings  in  an 
action  at  law  in  one  of  the  superior  Courts  are 
deemed  to  be  taken  before  the  Court  itself;  and 
although  the  Master's  Office  of  the  Queen's 
Bench  is  situate  in  the  Cit^  of  London,  yet  a 
iudgment  signed  thereat  is  m  contemplation  of 
law  a  step  in  a  suit  taken  before  the  Court 
itself  sitting  at  Westminster ;  therefore  a  judg- 
ment of  that  Court  does  not  create  a  cause  of 
action  within  the  City  of  London,  upon  which  a 
suit  in  the  Mayor^s  Court  can  be  founded.  Tapp 
V.  Jones,  C.P.,  250 

,^—  See  Bankruptcy— iTa/Zfioy  v.  Harris, 

Pbosbcdtion — costs  of.    See  Costs.    B,  v.  Oastler, 

QuABTSB  Sessions — power  to  state  case.  Appli- 
cation to  enter  and  respite  an  appeal.  B.  v. 
77te  London  and  North  Western  Bail,  Co,  (M.C., 
57),  Q.B.,  72 

Hmjlway— fences :  BaUway  Clauses  Consolidaiion 
Act,  1845;  "cattle"  inclusive  of  swine)-— The 
obligation  imposed  on  railway  companies  by 
section  68  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  to  fence  as  regards  the  cattle  of  ad- 
joining owners  and  occupiers  extends  to  swine, 
and  the  fence  must  be  reasonably  sufficient  to 
prevent  ordinary  swine  from  escaping  on  to  the 
railway.     Childs  v.  Heamt  Ex.,  100 

See  Carriers  by  Railway.    Lands  Clauses 

Act    Negligence. 


—  Exemption  from  duty  on  passengers'  feres. 
See  Revenue. 

Bbuusb.    See  Debtor  and  Creditor. 

BsvsNUB — duty  on  fares  of  railway  passengers : 
txemption :  Cheap  Trains  Act,  7^8  Vict,  e.  85] 
— A  train  which  travels  along  a  line  of  railway 
from  one  terminal  station  to  another  for  the 
conveyance  of  passengers  at  fares  not  exceeding 
one  penny  per  mile,  and  fulfils  the  other  re- 
quirements of  section  6  of  the  Cheap  Trains 
Act  (7  &  8  Vict.  c.  85),  is  a  cheap  train  within 
the  meaning  of  the  Act,  although  there  may  be 
no  third  class  carriages  in,  nor  third  class 
tickets  issued  for  such  train,  aud  the  right  of 
the  railway  company,  under  section  9,  to  ex- 
emption from  duty  in  respect  of  such  fares  of 
passengers  by  any  such  train  is  not  lost  through 
the  passengers  being  required,  for  the  conve- 
nience of  traffic,  to  change  from  one  such  train 
to  another  at  a  junction  or  other  station  between 
the  termini  in  the  course  of  transit,  provided 
there  is  no  unreasonable  detention  at  the  station 
where  the  change  is  made,  so  as  to  reduce  the 
speed  at  which  Uie  passengers  travel  below  the 
minimum  speed  of  twelve  miles  an  hour  re- 
quired by  the  Act.  But  such  train  must  stop, 
so  that  passengers  travelling  at  the  fares  afore- 
said may  enter  and  leave  it,  at  every  ordinary 
intermediate  passenger  station  between  the  ter- 
minal ones,  and  the  Board  of  Trade  have  no 
power,  under  section  8,  to  dispense  with  this 
condition.    Attorney- General  v.  The  North  Lon- 

.  *  don  Bail  Co.,  Ex.,  223 

The  fares  received  for  return  tickets  issued  in  re- 
spect of  such  train  are  not  exempt  from  dutj; 
unless  the  fares  that  would  be  charged  for  tho 
single  journey  over  the  same  distance  would 
not  exceed  one  penny  per  mile.    Ibid. 

Weekly  tickets  issued  to  workmen  at  a  fare  which, 
if  the  holders  used  them  every  day  in  the  week, 
would  not  exceed  one  penny  per  mile,  are  never- 
theless not  exempt,  umess  the  trains  in  respect 
of  which  those  tickets  are  issued  travel  from 
one  end  to  the  other  of  a  trunk,  branch  or 
junction  line,  and  the  ticket-holders  are  allowed 
to  take  with  them  half  a  hundred  weight  of 
luggage  without  extra  charge,  in  com^iance 
with  the  provisions  of  the  Act.    Ibid. 

—  See  Probate  Duty.    Succession  Duty. 

Sal«  of  €K>ods — contract  in  writing:  assent  to 
alterations  after  signature :  Statute  of  Frauds'] — 
£.,  as  agent  to  H.,  agreed  to  sell  a  ship  to  S., 
and  a  written  contract  was  signed  by  S.  The 
contract  was  forwarded  to  H.,  who  made  an 
alteration  therein,  and  returned  it  to  E.,  who 
thereupon  produced  the  written  contract,  as 
altered  by  H.,  to  S.,  who  assented,  without  re- 
signing the  contract : — Hdd,  that  parol  evidence 
was  admissible  to  shew  that  S.  assented,  without 
re-signing,  to  the  alteration  made  by  H.  in  the 
contract  after   S.  had  affixed   his  signature. 
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Sievart  t.  Eddotte$  and  Hudson  v.   I^ewart, 
C.P.  204 

Balk  of  Goods  (continued) — "  ttoo  hundred  tons  of 
potatoes  growing  on  land  belonging  to  seller : " 
liability  of  seller^  on  failure  of  cwp J— Defendant 
agreed  to  sell  to  plaintiff,  in  Marcn,  1872,  a  quan- 
tity of  potatoes  upon  the  following  terms,  which 
were  committed  to  writing — "  Two  hundred  tons 
of  Regent  potatoes  grown  on  land  belonging  to 
Coupland  (the  seller)  in  Whaplode,  at  the  rate  of 
3/.  1  Is.  6d.  a  ton,  to  be  delivered  in  September 
or  October,  and  paid  for  as  taken  away."  At 
the  time  of  the  contract  defendant  had  twenty- 
five  acres  actually  sown  with  potatoes,  and 
forty-three  acres  ready  for  sowing.  The  forty- 
three  acres  were  afterwards  sown,  and  the  whole 
together  were  amply  sufBcient  under  ordinary 
circumstances  to  produce  200  tons.  In  August 
a  great  part  of  the  crop  was  injured  by  disease, 
and  defendant  could  only  deliver  a^out  eighty 
tons: — Held,  in  accordance  with  Taylor  v. 
Caldwdl  (32  Law  J.  Rep.  (n.s.)  Q.B.  164).  that 
the  contract  was  subject  to  an  implied  condition 
that  defendant's  lana  should  produce  the  stipu- 
lated quantity  of  potatoes ;  and,  the  crop  having 
failed  without  any  suggestion  of  negligence  on 
the  part  of  defendant,  he  was  not  liable. 
Howell  T,  Coupland,  Q.B.,  201 

—  delivery  bv  instalments:  rescinding  con- 
tract]— Dcfenaants  contracted  to  sell  a  quan- 
tity of  iron  to  plaintiff,  to  be  dellveroa  by 
instalments,  and  to  be  paid  by  cash  against 
bills  of  lading.  Plaintiff  having  neglected  to 
take  up  the  bill  of  lading  for  the  second  in- 
stalment of  iron  sent  under  the  contract,  de- 
fendants, after  previous  notice  that  they  would 
do  so,  sold  that  portion  of  iron.  They  sold  it 
for  more  than  the  contract  price,  as  the  market 
for  iron  was  a  rising  one,  and  they  afterwards 
refused  to  deliver  the  rest  of  the  iron  contracted 
for,  on  the  ground  that  the  contract  had  been 
cancelled  by  plaintiff  not  taking  up  the  bill  of 
lading.  Plaintiff  subsequently  filed  a  petition 
for  liquidation  by  arrangement,  which  ended  in 
an  agreement  for  a  composition  with  his  credi- 
tors, and  he  then  brought  an  action  against  de- 
fendants for  not  delivering  the  remainder  of  the 
iron  according  to  the  contract.  On  the  trial 
the  jury  found  that  defendants,  by  reason  of 
plaintiff's  conduct,  had  reasonable  ground  for 
believing,  and  did  believe,  that  plaintiff  would 
be  unable  to  pay  for  the  future  bills  of  lading 
to  be  presented  under  the  contract,  that  plain- 
tiff had  come  to  a  determination  to  abandon 
the  contract,  and  that  he  had  so  conducted  him- 
self as  to  lead  defendants  to  believe  that  he 
had  determined  to  abandon  the  contract: — 
Heldf  that  on  these  findings  a  verdict  was 
rightly  entered  for  defendants,  as  the  case  was 
brought  directly  within  the  authority  of  Withers 
V,  Reynolds,    Bloomer  v.  Bernstein,  C.P.,  376 

—  See  Contract— jFVcrfA  v.  Burr, 


Salb  of  LA2n>.    See  Vendor  and  Porchater. 

Bbcttbitt  fob  Cosm—plainiif  resident  im  Scot- 
land: Jud^ent  Extensions  Aei] — Bjr  a.  2  of 
31  &  32  Vict.  e.  54,  a  eertifieate  of  a  judgment 
obtained  or  entered  up  in  any  of  the  Courts  of 
Queen's  Bench,  Common  Fleas,  or  Exchequer, 
may  be  registered  in  Edinburgh,  and  irom  the 
date  of  registration  shall  be  of  the  same  force 
and  effect  as  a  decreet  of  the  Court  of  Session, 
and  all  proceedings  shall  and  may  be  had  and 
taken  on  an  extract  of  such  certificate,  as  if 
the  judgment  of  which  it  is  a  certificate  had 
been  a  decreet  originally  pronounced  in  the 
Court  of  Session,  &c : — Held,  that  the  e£foct  of 
this  enactment  is  that  the  reason  for  the  old 
practice  of  staying  proceedings  unless  a  plain- 
tiff permanently  resides  in  Scotland  gives  secu- 
rity for  costs,  has  now  ceased,  and  that  pro- 
ceedings will  not  be  now  stayed  on  such  grounds. 
Baebum  y.  Andrew,  Q.B.,  73 

Sbduction.    See  Interrogatories. 

SsT-OFF~of  debt  due  from  plaintiff's  agent.    See 
Principal  and  Agent. 

-^—  See  Debtor  and  Creditor. 

Shabss — ^Liability  of  transfenee.    See  Company. 

Shsbtff — action  for  not  levying:  prior  writs 
fraudtdent :  return  of  nulla  bona:  special 
damaged—In.  an  action  against  the  sheriff  for 
not  levying  and  for  making  a  false  return  of 
nulla  bona,  it  appeared  that  there  were  goods  of 
the  execution  debtor  to  the  value  of  60?.  which 
were  never  seized  by  the  defendant*  but  that  two 
writs  of  fi.  fa,  for  a  greater  amount  had  been 
lodged  with  him  before  plaintiff*B  writ  was 
issued.  The  jury  found  that  these  writs  were 
firaudulent,  but  it  did  not  appear  that  the  de- 
fendant had  notice  of  the  fraud : — Held,  notwith- 
standing, that  he  was  liable  for  the  value  of  the 
goods,  inasmuch  as  if  he  had  executed  the  writs 
according  to  their  priority,  the  plaintiff  might 
have  contested  those  prior  to  his  own,  and  estab- 
lished his  right  to  the  proceeds  of  the  eaXe, 
Dennis  v.  Whetham,  Q.B.,  129 

-^»-  See  Execution. 

Shipping — liability  of  owner  upon  contract  with 
master  for  supplies  to  ship  in  foreign  port,  where 
agent  has  been  appointed] — ^The  master  of  a  ship 
has  no  power  to  pledge  the  owner's  credit  for 
requisite  supplies  to  her  in  a  foreign  port  at 
which  a  solvent  agent  for  her  has  been  ap- 
pointed ;  and  a  ship-chandler  who,  in  ignorasoe 
of  there  being  an  agent  at  the  port,  famishes 
goods  or  advances  money  for  the  ship's  use  upon 
an  order  given  by  tne  master  without  the 
owner's  authority,  cannot  recover  the  price  of 
the  goods  or  the  amount  of  the  loan  ffom  the 
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owneTi  if  at  the  time  of  flapplying  the  goods  or 
adYaDcing  the  money  he  had  the  means  of 
knowing  that  an  agent  able  and  willing  to 
furnish  what  was  requisite  for  the  ship  had  been 
appointed  by  the  owner  to  act  at  the  foreign 
port.  Gunn  v.  Roberts,  C.P.,  233 
Qtutre,  whether  a  merchant,  who  being  in  "  in- 
Tincible  ignorance"  of  the  appointment  of  an 
agent,  furnishes  requisite  supplies  to  a  ship 
upon  an  order  given  by  the  master  without  the 
ownei^s  sanction,  can  recover  the  price  thereof 
from  the  owner  ?   SembU,  that  he  cannot.  Ibid. 

— —  See  Bill  of  Lading.  Charter-party.  De- 
murrage.   Freight    Marine  Insurance. 

SuLifDBB — words  not  defamatory  in  themsdvesX — 
It  is  not  actionable  to  say  of  a  stonemason  that 
he  is  the  ringleader  of  the  nine  hours'  system, 
and  that  he  has  ruined  a  town  by  bringing  about 
the  nine  hours'  system,  and  he  has  stopped 
several  good  jobs  from  being  carried  out  by 
being  the  ringleader  of  the  nine  hours'  system  ; 
nor  is  it  material  that  the  person  alluded  to 
has  suffered  special  damage,  if  such  damage  is 
not  intended  as  a  consequence  when  the  words 
are  uttered.    Miller  v.  David,  CJ^.,  84 

—  See  De&mation.    LibeL 

STATim,  CoNSTBUcnoN  OF.  Sco  Negligence. 
Notice  of  Action.    Port  Dues. 


Stjltino  Paocsbdinos.    See  Bond.    Security  for 
Coste. 


Succession  Dxttt — annuitant  succeeding  to  realty 
on  which  his  annuity  is  charged :  power  of  the 
House  of  Lords  to  overrule  a  prior  decision  of  its 
own"] — ^Where  a  person  in  possession  of  property 
as  tenant  for  his  life  joins  with  the  person 
next  entitled  as  tenant  in  tail  and  opens  the 
entail,  reserving  a  joint  power  of  appointment 
over  the  estate,  and  by  means  of  that  power 
settles  an  annuity  upon  the  tenant  in  tail  for 
their  joint  lives,  and  the  tenant  for  life  after- 
wards dies,  the  tenant  in  tail  being  alive,  tlio 
value  of  that  annuitv  must  be  taken  and  allowed 
as  a  deduction,  under  the  38th  section  of  the 
Act  of  1853,  from  the  value  of  the  succession 
of  the  tenant  in  tail  upon  which  duty  is  to  be 

Si\d. — So  held,  following  the  decisions  of  this 
ouse  in  7%e  Attorney- General  v.  Lord  Bray- 
brocket  and  The  Attorney- General  v.  Floyer, 
Commissioners  'of  Inland  Bevenue  v.  Hamnon 
{JELL.)  Exch.,  138 
Decisions  of  the  House  of  Lords  upon  questions 
of  law,  as  the  construction  of  statutes,  and  es- 

eK^iall3r  of  fiscal  Acts,  are  binding  upon  the 
ouse  in  subsequent  cases.    Ibid. 

Taxation  of  Costs.  See  Costs — Wakefield  v. 
Brown, 


TaunoiAFH  kct^— compulsory  purchase  of  the 
undertaking:  compensatvm] — By  31  &  32 
Vict,  c  1 10.  s.  7,  any  railway  company  possessed 
of  a  telegra^  open  to  the  use  of  the  public  on 
the  Ist  of  January,  1868,  for  transmitting  mes- 
sages for  money,  or  possessing  any  beneficial 
interest  in  such  telegraph,  might  require  the 
Postmaster-Oeneral  to  purchase  the  right  of 
such  railway  company  to  transmit  such  mes- 
sages or  other  beneficial  interest.  By  32  &  33 
Vict  c.  73.  B.  10,  any  telegn^ph  company  with 
which  the  Postmaster-Genial  may  not  come  to 
an  agreement  with  respect  to  the  amount  of 
compensation  to  be  paid  to  them  for  their  un- 
dertaking, may  have  such  amount  settled  by 
arbitration  in  manner  provided  by  the  Lands 
Clauses  Consolidation  Act  1845.  By  an  agree- 
ment with  a  telegraph  company,  under  which 
the  telegraph  company  erected  and  placed  their 
telegraphic  apparatus  on  the  Cowes  and  Newport 
Bail  way  Company's  line,  the  railway  company 
took  the  exclusive  use  of  one  wire  during  the 
continuance  of  the  agreement  but  were  prohi- 
bited from  using  the  wire  for  public  use  or 
for  profit  or  for  any  other  purpose  than  the 
transmission  of  the  railway  company's  own 
messages.  The  agreement  was  to  be  in  force 
for  twenty-one  years,  and  at  the  end  of  that 
time  the  telegraph  company  were  to  remove 
their  telegraphic  apparatus: — Hdd,  that  the 
railway  company  had  no  interest  in  the  tele- 
graph such  as  to  entitle  them  to  require  the 
Postmaster-General  to  purchase  it  under  the 
Telegraph  Acts,  1868  and  1869.  The  Cowes 
and  Newport  SaiL  Co,  r.  The  Board  of  Trade, 
Q,B„  242 

Ttthb  Bsnt-chabob.   See  Landlord  and  Tenant — 
Lockwood  V.  WUson, 

Trespass.    See  Highway.    Master  and  Servant. 
Mine. 

TtiiAL  lt'Rlsl— jurisdiction:  venue:  indictment  for 
perjury:  certiorari:  trial:  adjournment:  con- 
viction :  sentence^ — An  indictment  found  by  the 
grand  jury  in  the  Central  Criminal  Court  for 
perjury  committed  within  the  jurisdiction  of 
that  Court  contained  two  counts,  in  one  of  which 
the  perjuries  assigned  were  in  respect  of  an 
oath  taken  before  a  Commissioner  in  Chancery, 
sitting  in  the  city  of  London.  In  the  other 
count  the  perjuries  assigned  were  in  respect  of 
an  oath  taken  by  the  defendant  in  the  sessions 
house  at  Westminster,  on  the  trial  of  an  eject- 
ment in  the  Court  of  Common  Pleas.  The  in- 
dictment was  renx>ved  into  this  Court  by  a  writ 
of  certiorari,  which,  as  required  by  9  &  10 
Vict  c  24.  s.  3,  specified  *' Middlesex "  as  the 
county  in  which  it  should  be  tried.  On  the  ap- 
plication of  the  Attorney-General  it  was  ordered 
that  the- trial  should  be  at  bar.  This  Court,  in 
Hilary  Term,  under  statute  11  Q«o.  4.  and  1 
Will.  4.  c  70.  8.  7i  appointed  for  the  trial  the 
23rd  of  April,  1873  (being  a  day  in  Easter 
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TermV  and  ereiy  day  up  to  and  inclusive  of  the 
1st  of  November,  1873,  being  the  day  before 
the  first  day  of  Michaelmas  Term ;  and  further 
ordered  that,  in  case  the  trial  should  not  termi- 
nate on  or  before  the  let  of  November,  the 
further  trial  should  be  adjourned  till  Michaelmas 
Term  next,  and  be  thereiEifter  continued  at  such 
times  as  the  Court  should  then  direct.  The  juiy 
was  taken  from  the  county  of  Middlesex,  and 
the  trial  at  bar  commenced.  The  Court  did  not 
•it  continuously,  but  adjourned  not  only  over 
Sundays  and  holidays,  but  also  over  days  in- 
cluded in  this  period  on  which  it  might  have 
sat.  In  particular,  there  -was  an  adjournment 
from  the  31st  of  October,  1873,  to  the  17th  of 
November,  1873,  which  was  a  day  in  Michaelmas 
Term.  The  defendant's  counsel  objected  to  this 
last  adjournment,  and  the  Court  adjourned  with- 
out consent.  The  trial  having  been  protracted, 
this  Court  in  Michaelmas  Term,  1873,  made  a 
second  order,  appointing  every  day  up  to 
Michaelmas  Term,  1874,  for  the  trial  The  trial 
proceeded,  and  on  the  28th  of  February,  1874, 
a  day  in  the  vacation  before  Easter  Term,  the 
defendant  was  found  guilty,  and  the  Court  then 
passed  upon  him  sentence  of  penal  servitude 
upon  each  count  of  the  indictment : — Ueld^  tha( 
the  proceedings  were  regular,  and  that  the  sen- 
tence was  properly  pronounced.  B,  v.  Castro^ 
03.,  105 

Taotbb — oonversion:  unauthorided  act  depriving 
fiaintiff of  property] — Where  one  by  an  unautho- 
rised act  deprives  another  of  his  goods,  though 
without  any  intention  to  appropriate  them  to 
his  own  use,  it  is  a  conversion  of  the  goods. 
Hiort  V.  Bott,  Ex.,  81 

The  defendant  having  through  an  error  of  the  con- 
signor of  goods  received  what  purported  to  be 
an  invoice  of  goods  sold  by  the  consignor  to  the 
defendant  through  a  named  broker,  and  an 
order  which  required  a  railway  company  to  do- 
liver  the  goods  to  the  order  of  the  consignor  or 
consignee,  indorsed  the  order  to  the  broker 
who  thereby  obtained  from  the  company,  and 
made  away  with,  the  goods : — Held,  that,  Uiough 
the  defendant  indorsed  the  order  with  the  in- 
tention of  correcting  what  he  believed  to  be  an 
error  and  of  returning  the  goods  to  the  con- 
signor, yet  since  the  circumstances  did  not  re- 
quire him  to  indorse  the  order  or  interfere  with 
the  goods  in  any  way,  he  was  liable  in  trover 
to  the  consignor.    Ibid. 

—  by  purchaser  for  goods  suhject  to  vendor* s 
lien  for  unpaid  purchase-money^  —  A  pur- 
chaser of  goods,  of  which  the  vendor  retains 
possession  with  a  lien  for  unpaid  purchase- 
money,  cannot  maintain  trover  against  a  mere 
wrongdoer.  Quare,  whether  he  can,  if  after 
the  conversion  he  pays  or  tenders  the  purchase- 
money  to  the  vendor.    Lord  v.  Price,  Ex.,  49 

TuBNPixB  HoAD — Evasion  of  toll  by  occupier  of 
land  adjoining.  Harding  v.  Headington  (M.C., 
69),  Q.3.,  100 


TuBNFixB  Toll — ^Exemption.    Locomotive  fteam 
plough.    Skinner  v.  Fisger  (M.C.|  49),  Q.B«  37 

Vaccination — ^time  for  making  complaint.  Knight 
V.  HaUiweU  (M.C.,  113),  Q.B.,  187 

Vbndob  andFubchassb  —  sale  of  lease:  condi- 
tions  of  sale:  enquiry:  requisition:  toant  of 
^{^^1— Plaintiff  put  up  for  sale  by  auction  a 
**  valuable  lease  of  a  house  and  premises.  By 
the  sixth  condition  of  sale,  the  abstract  of  title 
was  to  commence  with  an  underlease,  dated, 
&c,  and  "no  requisition  or  enquiry  shall  be 
made  respecting  the  title  of  the  lessor  or  his 
superior  landlord,  or  his  right  to  grant  such 
underlease,"  &;c.  By  the  seventh  condition  of 
sale,  the  purchaser  was  to  bear  the  expense  of 
verifying  the  abstract,  with  the  documents  of 
title  and  all  charges  incidental  thereto,  and  all 
enquiries  and  evidences  which  might  be  required 
by  the  purchaser  of  verifying  the  abstract  or 
otherwise  in  support  of  the  vendor's  title  were 
to  be  made,  sougnt  for  and  obtained  at  his  own 
expense.  The  Tease  was  knocked  down  to  de- 
fendant, who  paid  a  deposit,  which,  hj  the 
eleventh  condition  of  sale,  would  be  forfeited  if 
defendant  neglected  to  comply  with  the  con- 
ditions of  sale.  He  refused  to  complete  the 
contract  to  purchase,  because  he  discovered 
aliunde  that  the  lessor  had  parted  with  the  legul 
estate,  and  therefore  had  no  power  to  grant  a 
valid  lease : — Held,  that  the  word  "  enquiry  "  in 
the  sixth  condition  must  be  taken  to  mean  the 
same  as  "requisition;"  that  defendant  was 
not  precluded  by  the  conditions  of  sale  from 
taking  the  objection  that  he  had  not  got  what 
he  had  expected  to  get,  viz.,  a  valuable  lease, 
and  that  he  was  entitled  to  have  his  deposit 
returned  to  him.     WaddeU  v.  Woolfe,  Q.B.,  138 

incumbrances  :  notice  to  purchaserl — De- 
fendants were  devisees  for  sale  under  a  will 
of  certain  farms,  and  on  the  11th  of  May, 
1868,  they  entered  into  agreements  with  the 
tenants  thereof,  that  the  latter  should,  at  the 
termination  of  their  tenancies,  receive  a  sun& 
of  money,  calculated  at  market  value,  for  all  the 
hay,  straw  and  manure  produced  on  the  &nns 
during  the  last  year  of  Uieir  tenancies.  Before 
the  £ite  of  this  agreement  the  tenants  had 
held  the  farms  from  year  to  year,  pursuant  to 
verbal  agreements.  On  the  18th  of  July  plain- 
tiff agreed  to  purchase  the  farms.  He  taen  had 
no  notice  of  the  agreements  of  the  11th  of  May, 
and  on  the  8th  of  September  he  first  became 
aware  of  them.  On  the  6th  of  January,  1869, 
the  purchase  of  the  farms  was  completed,  with- 
out prejudice  to  the  right  of  plaintiff  (if  any)  to 
an  indemnity  in  respect  of  tho  claims  of  the 
tenants  under  the  agreements  of  the  11th  of 
May.  At  the  expiration  of  the  tenancies,  plain- 
tiff paid  to  the  tenants  compensation,  calculated 
at  market  value,  pursuant  to  the  terms  of  the 
agreements  of  the  11th  of  May.  Defendants 
haying  refused  to  indemnify  the  plaintiff,  ho 
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now  sued  to  reooyer  the  amount  paid  to  the 
tenants : — Held,  that  plaintiff  had  no  right  to 
be  indemnified  by  defendants  for  the  amount 
paid  to  the  tenants.    PhiUipa  y.  MUler,  C.P.,  74 

—  See  Damages.    Deed.    Mine. 

Yexux.    See  Trial  at  Bar. 

Warbaittt — of  securitj  of  building.    See  Negli- 
gence— 8earie  y.  Laverick. 

^—  Implied  warranty.    See  Contract — Thom$ 
V.  Mayor,  ^c,  of  London, 

Watbb  akd  Watebcouasb.    See  Mine. 

Wat.    See  Easement. 

Will — by  tenant  by  the  courtesy.    See  Estoppel. 

WiKB  AND  Bbbb-housb  Act.    Seo  Licensing  Act. 


WnwEsa — attachment:  excuse  for  not  producing 
documents] — The  Court  in  the  exercise  of  its 
discretion  will  not  issue  an  attachment  against 
a  witness  for  not  producing  documents  in 
obedience  to  a  subpoena  duces  tecum  when  he 
has  only  the  possession  of  such  documents  as 
scrrant  to  his  master,  who  has  refused  to  allow 
him  to  take  and  produce  them  at  the  trial. 
Crowther  y.  Appleby,  C.P.,  7 

WoBDs—"  Agent  intrusted,"  C.P.,  194 

"  All  wages  due,"  Q.B.,  102 

-^  "  Arbitrarily,"  Ex.,  95 


—  "Barratry,"  Q.B.,  205 

—  "Booking  up,**  Q.B.,  102 

—  "  Cattle,"  Ex.,  100 

—  "Damage  to  any  goods,^  Q3.,  205 

—  "Determination  of  action,**  Q.B.,  209 

—  •' Dwelling-house,"  O.P.,  115 

—  "  Exported,"  Q3.,  164 

—  "Forthwith,"  CJ>.,  278 

—  "  I  will  see  you  paid,"  Q.B.,  188 

—  "  Necessaries,"  O.P.,  150 

—  "  Owners  of  Cargo,"  C  J*.,  218 
-.  "  Parcel  or  package,"  Ex.,  47 

—  "  Party  or  priyy,"  C  J>.,  226 

—  "  Ship  lost  or  not  lost,"  C.P.,  218 

—  "  Superfluous  lands,"  Ex.,  4 

—  "  Thieyee,"  aB.,  205 

—  "  To  bo  loaded  with  the  usual  dispatch 
the  porC  Q-B.,  194 

—  "Trade," Ex.,  24 


EBRATA. 

CouBT  OF  Qubkn's  Bench,  page  4,  first  column,  eighth  line  from  the  bottom,  for  *'18d5" 
read  1820. 

Also,  at  page  162,  second  column,  28th  line  from  the  top,  for  "Chelusfobo  "  read  Caibns. 
Also,  at  page  223,  first  column,  sixth  line  from  the  top,  for  "  ships  "  read  slips. 
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